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I. INTRODUCTION

An important aspect of many divorce proceedings is the division
and distribution of the parties' property. Admittedly, not all divorces
involve significant property division issues.1 In many divorces, be-
cause of the duration of the marriage or other factors, the parties have
not acquired or retained significant amounts of property to divide.2 In
a large majority of cases, the parties by mutual agreement stipulate to
the division of the property and judicial involvement is minimal.3

Nevertheless, many cases are marked by sharp disagreements over
division of the parties' assets, and the impact of property division on

1. Nebraska divorce statistics for 2002 indicate that of 6,143 divorces granted,
1,241 did not involve property settlements. See Nebraska Health and Human Services
System Vital Statistics at http://www.hhs.state.ne.us/ced/tbl79.htm (last visited Novem-
ber 19, 2003). For published Nebraska divorce statistics for 2001 with similar results,
see NEBRASKA HEALTH & HuMAN SERVICES SYSTEM, NEBRASKA 2001 VITAL STATISTICS
REPORT 151 (2002). The data speaks in terms of"property settlements," in the sense of
a decree involving property division. "Property settlement" in this sense does not mean
a negotiated property settlement between the parties.

2. In Nebraska, approximately 40% of divorces are for marriages lasting five
years or less. See Nebraska Health and Human Services System Vital Statistics at
http://www.hhs.state.ne.us/cedltbl76.htm (last visited November 19, 2003) (providing
data for years 2000, 2001, 2002).

3. See infra notes 12-68 and accompanying text.
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the parties may be substantial.4 These disagreements typically arise
in determining which property should be subject to division, the value
of particular assets, or the appropriate overall allocation of assets.
The law regarding property division is important even in cases where
the parties stipulate to property division because property settlement
agreements are influenced by what the parties would expect to receive
if their cases were tried.

Little has been written in legal literature specifically about Ne-
braska law as it concerns division of property in marriage dissolution,
but there is an abundance of helpful Nebraska case law available to
guide lawyers and judges.5 This article has two purposes. First, in
Part II, it attempts to identify current Nebraska law as it concerns
property division in marriage dissolution. Second, in Parts III and IV,
it compares Nebraska law with the recent American Law Institute's
Principles of the Law of Family Dissolution: Analysis and Recommen-
dations.6 This article suggests that the Nebraska equitable division
approach is preferable to the ALI approach but argues that Nebraska
should unambiguously embrace a presumption of equal division sub-
ject to equitable considerations.

II. NEBRASKA PROPERTY DIVISION LAW

A. PROPERTY DIVISION IN NEBRASKA COURTS

1. Purpose of Property Division and Reasonable Division

Fundamentally, Nebraska by statute authorizes courts to divide
the parties' property when dissolution of marriage is decreed regard-
less of who acquired or possesses the property and regardless of whose

4. Nebraska divorce statistics for 2002 indicate that of 6,143 divorces granted,
4,902 involved property division. See Nebraska Health and Human Services System
Vital Statistics available at http://www.hhs.state.ne.us/ced/tbl79.htm (last visited No-
vember 19, 2003). For published Nebraska divorce statistics for 2001 with similar re-
sults, see NEBRASKA HEALTH & HUMAN SERVICES SYSTEM, NEBRASKA 2001 VITAL
STATISTICS REPORT 151 (2002).

5. Two good sources that are available are PETER T. HOFFMAN ET AL., NEBRASKA
DIVORCE PRACTICE MANUAL 297-368 (2d ed. 1998) and SUSAN JACOBS & KAREN B. FLOW-
ERS, NEBRASKA FAMILY LAW 11-22 (1992). Other helpful sources include PAMELA HOGEN-
SON GOVIER & JOHN S. SLOWIACZEK, EQUITABLE DISTRIBUTION IN DIVORCE SETTLEMENTS

IN NEBRASKA (1997) (materials prepared for presentation; addressing equitable distribu-
tion and valuation issues); Peter C. Langdon, The Disposition of Retirement Plan Assets
in Divorce Proceedings Under Nebraska and Federal Law, 23 CREIGHTON L. REV. 741
(1990); P. Joseph O'Neill, Comment, Pensions as Marital Property: Valuation, Allocation
and Related Mysteries, 16 CREIGHTON L. REV. 743 (1983).

6. THE AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION:

ANALYSIS AND RECOMMENDATIONS (2002) [hereinafter ALI PRINCIPLES].
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name appears on any formal title. 7 The purpose of property division
in an action for marriage dissolution "is to distribute the marital as-
sets equitably between the parties."8 The courts are directed to make
a "reasonable" property division:9

having regard for the circumstances of the parties, duration
of the marriage, a history of the contributions to the marriage
by each party, including contributions to the care and educa-
tion of the children, and interruption of personal careers or
educational opportunities, and the ability of the supported
party to engage in gainful employment without interfering
with the interests of any minor children in the custody of
such party.' 0

These same criteria are used for determining the propriety and
amount of alimony."

2. Enforcement and Review of Property Settlement Agreements

Happily for the parties and the courts, 12 in many divorces the
parties by mutual agreement divide their property and debts through
written property settlement agreements. 13 These agreements are

7. NEB. REV. STAT. § 42-365 (1998); See Medlock v. Medlock, 263 Neb. 652, 665,
642 N.W.2d 113, 124 (2002) (stating that court may divide property "irrespective of how
legal title is held").

8. NEB. REV. STAT. § 42-365.
9. Nebraska courts repeatedly have emphasized that the standard for property

division is "reasonableness." E.g., Tyma v. Tyma, 263 Neb. 873, 877, 644 N.W.2d 139,
144 (2002) ("The ultimate test... is fairness and reasonableness as determined by the
facts of each case."); Gibilisco v. Gibilisco, 263 Neb. 27, 35, 637 N.W.2d 898, 905 (2002)
(polestar is fairness and reasonableness); Meints v. Meints, 258 Neb. 1017, 1022, 608
N.W.2d 564, 568 (2000) ("the ultimate test... is reasonableness as determined by the
facts of each case"); Kalkowski v. Kalkowski, 258 Neb. 1035, 1041, 607 N.W.2d 517, 523
(2000) (same); Hajenga v. Hajenga, 257 Neb. 841, 849, 601 N.W.2d 528, 535 (1999)
(same); Else v. Else, 5 Neb. App. 319, 324, 558 N.W.2d 594, 598 (1997) (similar).

10. NEB. REV. STAT. § 42-365.
11. Id. The statute recognizes, however, that notwithstanding the overlapping cri-

teria the purposes of property division and alimony are distinct. Id.
12. Courts favor amicable settlements because they promote judicial economy.

See, e.g., McWhirt v. Heavy, 250 Neb. 536, 550, 550 N.W.2d 327, 334 (1996) (confirming
that "we support the implementation of policies and procedures that encourage fair and
amicable pretrial settlements"); Williams v. First Nat'l Bank, 216 U.S. 582, 595 (1910)
("Compromises of disputed claims are favored by the courts"); Bano v. Union Carbide
Corp., 273 F.3d 120, 129 (2d Cir. 2001) (noting "it is axiomatic that the law encourages
settlement of disputes"); Anita Founds., Inc. v. ILGWU Nat'l Ret. Fund, 902 F.2d 185,
190 (2d Cir. 1990) ("Courts are wary of disturbing settlements, because they represent
compromise and conservation of judicial resources, two concepts highly regarded in
American jurisprudence").

13. For resources that may be helpful in drafting such agreements see 1 ALEXAN-
DER LINDEY & Louis I. PARLEY, LINDEY AND PARLEY ON SEPARATION AGREEMENTS AND
ANTENUPTIAL CONTRACTS §§ 30.01 - 30.30 (2d ed. 2003) (discussing drafting of agree-
ments and providing forms); 2 STEPHEN W. SCHLISSEL ET AL., SEPARATION AGREEMENTS
AND MARITAL CONTRACTS §§ 7B.01 - 7C.84 (1997) (discussing negotiating and drafting
agreement and providing forms).
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sometimes referred to as, or incorporated in, broader "separation
agreements."1 4 Written property settlement agreements are endorsed
by statute and are favored under Nebraska law. 15 Parties to such
agreements may voluntarily agree to terms which courts would other-
wise lack authority to order in contested cases. 16 The courts play a
limited but important role in property divisions when there are prop-
erty settlement agreements. An agreement is binding unless it is "un-
conscionable;"1 7 the trial court has a duty to scrutinize a property
settlement agreement to determine whether it is unconscionable.' 8

The burden to produce evidence on the issue of conscionability rests
squarely on the parties, although a trial court does have the discretion
to request production of further evidence. 19

14. See LAURA W. MORGAN & BRETT R. TURNER, ATTACKING AND DEFENDING MARI-

TAL AGREEMENTS § 1.02, at 4-5 (2001) (defining "separation agreement" as a marital
agreement signed when parties anticipate termination of their marriage). Separation
agreements may address any issue relevant to the dissolution of the marriage and may
include, but are not limited to, division of property. See generally id. at §§ 6.01-6.07 at
211-339.

15. See NEB. REV. STAT. § 42-366 (1), (2) (1998) (stating statute's purpose to "pro-
mote" settlements and requiring enforcement of written property settlement agree-
ments); Smith v. Ganz, 219 Neb. 432, 436, 363 N.W.2d 526, 436 (1985) (stating that
'property settlement agreements are highly favored"); Paxton v. Paxton, 201 Neb. 545,
547, 270 N.W.2d 900, 902 (1978) (stating that property settlement agreements "are fa-
vored in the law"); Prochazka v. Prochazka, 198 Neb. 525, 528, 253 N.W.2d 407, 409
(1977) (recognizing section 42-366 as "explicit statement of legislative policy concerning
both the desirability and binding effect of property settlement agreements"). Not re-
markably, Nebraska is not alone; courts generally favor property settlement agree-
ments. See, e.g., In re Marriage of Egedi, 105 Cal. Rptr. 2d 518, 522 (Cal. Ct. App. 2001)
(stating that property settlement agreements are favored by the courts); Croote-Fluno v.
Fluno, 734 N.Y.S.2d 298, 299 (N.Y. App. Div. 2001) (stating that court's review is lim-
ited in order to encourage settlement); Damone v. Damone, 782 A.2d 1208, 1213-14 (Vt.
2001) (recognizing strong policy in favor of voluntary settlements); 27C C.J.S. Divorce
§ 572 (1986) (stating that property settlement agreements are favored by the courts).

16. See Hosher v. Hosher, 215 Neb. 743, 750, 580 N.W.2d 516, 521 (1998) (holding
that court could approve and enforce a property settlement agreement dividing separate
property even though court had no statutory power to order such a division in a con-
tested case).

17. NEB. REV. STAT. § 42-366 (2), (3). For a good discussion of the unconscionability
standard generally, see MORGAN & TURNER, supra note 14, at § 4.061, 132-40. Morgan
and Turner note that unconscionability in separation agreements is applied "in a some-
what stricter form than to contracts generally." Id. at § 4.01, 63.

18. E.g., Colson v. Colson, 215 Neb. 452, 454-55, 339 N.W.2d 280, 281-82 (1983);
Diers v. Diers, 185 Neb. 552, 557, 177 N.W.2d 503, 506 (1970); Clatterbaugh v. Clat-
terbaugh, 182 Neb. 160, 162-63, 153 N.W.2d 749, 752 (1967); Pittman v. Pittman, 148
Neb. 864, 868-69, 29 N.W.2d 790, 794 (1947); McGuire v. McGuire, 11 Neb. App. 433,
450, 652 N.W.2d 293, 306 (2002) (quoting Diers); Zerr v. Zerr, 7 Neb. App. 885, 891, 586
N.W.2d 465, 470 (1998) (quoting Colson); Robbins v. Robbins, 3 Neb. App. 953, 964, 536
N.W.2d 77, 85 (1995) (citing Pittman).

19. McWhirt v. Heavey, 250 Neb. 536, 547, 550 N.W.2d 327, 335 (1996); Buker v.
Buker, 205 Neb. 571, 575-76, 288 N.W.2d 732, 735 (1980); Zerr, 7 Neb. App. at 891-92,
586 N.W.2d at 469-470.
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An unconscionable agreement is one that is "manifestly unfair or
inequitable." 20 Put differently, "the question is whether the evidence
shows 'any circumstance, economic or otherwise, which operates to
render the effect of the agreement unjust to either party or obviously
excessive in respect to benefits or burdens on either side.'" 2 1 Circum-
stances supporting unconscionability are fraud, intimidation, 2 2 igno-
rance, 23 passion, or improvidence.24

Nebraska courts on several occasions have found agreements di-
viding property unconscionable. 2 5 In Weber v. Weber,26 a 1978 case,
the Nebraska Supreme Court found a written property settlement
agreement unconscionable based on unequal bargaining power cou-
pled with objectively unfair results. In Weber, the parties divorced af-
ter a twenty-five year marriage. The husband, who was an
experienced attorney, drafted the property settlement agreement
which granted the wife $12,600 alimony,27 a car, a life estate in the

20. Weber v. Weber, 200 Neb. 659, 668, 265 N.W.2d 436, 442 (1978); Dobesh v.
Dobesh, 216 Neb. 196, 198-99, 342 N.W.2d 669, 671 (1984) (quoting Weber).

21. Weber, 200 Neb. at 668, 265 N.W.2d at 442 (quoting in part Prochazka); accord
Dobesh, 216 Neb. at 198-99, 342 N.W.2d at 671 (quoting Prochazka); Prochazka v.
Prochazka, 198 Neb. 525, 529, 265 N.W.2d 436, 442 (1977); Diers, 185 Neb. at 556-57,
177 N.W.2d at 506; see also Martin v. Martin, 188 Neb. 393-97, 197 N.W.2d 388, 397
(1972) (holding agreement unconscionable where unfair and inequitable).

22. Id. (holding agreement unconscionable where agreement was coerced).
23. See id. (holding agreement unconscionable where wife believed she would for-

feit everything if she did not sign); Brun v. Brun, 64 Neb. 782, 90 N.W. 860 (1902)
(holding deed invalid where husband who could neither read nor write English misun-
derstood the deed).

24. See, e.g., Pittman v. Pittman, 148 Neb. 864, 872, 29 N.W.2d 790, 795 (1947);
accord Zerr, 7 Neb. App. at 894, 586 N.W.2d at 471; Clatterbaugh v. Clatterbaugh, 182
Neb. 160, 162-63, 153 N.W.2d 749, 752 (1967) (quoting Pittman).

25. See Weber, 200 Neb. at 659, 265 N.W.2d at 436 (affirming rejection of uncon-
scionable property settlement agreement); Martin, 188 Neb. at 397, 197 N.W.2d at 397
(holding agreement unconscionable where agreement was coerced); Diers, 185 Neb. at
552, 177 N.W.2d at 503 (affirming rejection of unconscionable property settlement
agreement); Moran v. Moran, 161 Neb. 371, 375-76, 73 N.W.2d 709 (1955) (affirming
order vacating divorce decree based on property settlement agreement where wife was
mentally ill and agreement was entered into "[sihortly after plaintiff was released from
the hospital"; wife also testified that she signed because husband threatened to have
her committed again to the hospital if she did not sign); Pittman, 148 Neb. at 864, 29
N.W.2d at 790 (holding one-sided property settlement agreement was unfair and al-
lowed an unconscionable advantage); see also Colson v. Colson, 215 Neb. 452, 339
N.W.2d 280 (1983) (setting aside approval of property settlement agreement where
party intentionally withheld information necessary for court's evaluation of the agree-
ment); Dobesh, 216 Neb. at 196, 216 N.W.2d at 669 (holding written property settlement
agreement unconscionable in connection with alimony award); Brun, 64 Neb. 782, at 90
N.W. at 860 (holding deed conveying land to wife as part of settlement agreement end-
ing first divorce proceeding was unconscionable and against public policy and therefore
invalid); cf. Smith v. Ganz, 219 Neb. 432, 438, 363 N.W.2d 526, 530 (1985) (holding that
unreasonably low property settlement offer proposed by wife "might border on the
unconscionable").

26. 200 Neb. 659, 265 N.W.2d 436 (1978).
27. Weber v. Weber, 200 Neb. 659, 669, 265 N.W.2d 436, 442 (1978).
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family residence, and certain child support.28 Under the agreement,
the husband received all other marital property29 in the marital es-
tate with a total value of $449,000.30 The wife signed the agreement
without consulting an attorney. 3 1 The Nebraska Supreme Court
agreed with the trial court that the property settlement agreement
was unconscionable. The husband's superior position of knowledge
both as to the law and the value of the marital estate and the "mani-
festly unfair" results for the wife were determinative. 32

Similar themes of superior bargaining power or ignorance coupled
with unfair results were the basis for invalidating agreements in other
cases. In an early case, Brun v. Brun,33 the Nebraska Supreme Court
held a deed conveying land to a wife was unconscionable. The deed
was part of a settlement leading to the dismissal of the parties' first
divorce action. In the second divorce action, the trial court "canceled"
the deed where the husband could not read or write English, had diffi-
culty understanding English, and where he misunderstood the con-
tents of the deed. 34 The Nebraska Supreme Court in Pittman v.
Pittman,35 set aside a decree dividing property pursuant to a property
settlement where the husband was not represented by an attorney
and the agreement "on its face [was] unfair and inequitable." 3 6 The
court was strongly influenced by the fact that the agreement was pre-
pared by the wife's attorney, and the husband was not represented by
an attorney.3 7

Again, in Moran v. Moran,38 the Nebraska Supreme Court af-
firmed an order vacating a decree based on a property settlement
agreement where the wife allegedly suffered from mental illness and
had recently been committed to a hospital. 3 9 The wife claimed that
she signed the agreement because the husband threatened that he
would have her committed to the hospital again if she did not sign. 40

The court affirmed the trial court's order vacating the decree.4 1

28. Weber, 200 Neb. at 661-62, 265 N.W.2d at 349.
29. Id. at 662-63, 265 N.W.2d at 439.
30. Id.
31. Id. at 662, 265 N.W.2d at 439.
32. Id. In reaching its decision, the court held that the "unconscionable" standard

was not unconstitutionally vague. Id.
33. 64 Neb. 782, 90 N.W. 860 (1902).
34. Brun v. Brun, 64 Neb. 782, 788, 90 N.W. 860, 862 (1902).
35. 148 Neb. 804, 29 N.W.2d 790 (1947).
36. Pittman v. Pittman, 148 Neb. 864, 871, 29 N.W.2d 790, 795 (1947).
37. Id. at 871-72, 29 N.W.2d at 795.
38. 161 Neb. 372, 73 N.W.2d 709 (1955).
39. Moran v. Moran, 161 Neb. 371, 375, 378, 73 N.W.2d 709, 711, 712 (1955).
40. Id. at 376, 73 N.W.2d at 712.
41. Id. at 378, 73 N.W.2d at 713.
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In Martin v. Martin,4 2 the Nebraska Supreme Court held an
agreement dividing property invalid where the agreement was coerced
and resulted in unfair and inequitable provisions. In Martin, the
agreement was prepared by the husband; the wife was afraid she
would lose everything if she did not sign it, and she feared physical
harm if she did not sign it. 4

3

In some cases, the Nebraska Supreme Court seems to hold that
unfair results alone may support a finding of unconscionability. In
Diers v. Diers,44 the court affirmed rejection of a property settlement
agreement that provided $13,000 to the wife from a marital estate
worth $80,000 to $82,000. 4 5 The wife signed the agreement against
the advice of her lawyer.46 The trial court by not awarding property in
the amount provided for in the settlement implicitly found the agree-
ment unconscionable, 47 and the Nebraska Supreme Court agreed. Be-
yond the disproportionate terms of the agreement itself, there was no
additional information in the opinion supporting unconscionability.

Again in Smith v. Ganz,48 the Nebraska Supreme Court implied
that unfavorable terms of a settlement alone may support a finding of
unconscionability. In Smith, the court held that failure to communi-
cate a divorce property settlement offer would not support a profes-
sional malpractice claim absent evidence that the settlement offer was
not unconscionable. 4 9 The net marital estate was valued at $147,000
and the undisclosed settlement offer was for $20,000 as property set-
tlement and $5,000 in alimony.50 According to the plaintiffs own ex-
pert witness, in view of the value of the marital estate, the property
settlement offer "might border" on unconscionable. 5 1 The court held
that the malpractice plaintiff had failed his burden to establish that
the offer was not unconscionable and therefore likely to be accepted by
the court. 52

Normally, when a party to a property settlement agreement is
represented by a competent attorney 53 it is difficult to claim that an

42. 188 Neb. 393, 197 N.W.2d 388 (1972).
43. Martin v. Martin, 188 Neb. 393, 396, 197 N.W.2d 388, 391 (1972).
44. 185 Neb. 552, 177 N.W.2d 503 (1970).
45. Dier v. Dier, 185 Neb. 552, 554-56, 177 N.W.2d 503, 505-506 (1970).
46. Id. at 556, 177 N.W.2d at 506.
47. Id.
48. 219 Neb. 432, 363 N.W.2d 526 (1985).
49. Smith v. Ganz, 219 Neb. 432, 436, 363 N.W.2d 526, 530 (1985).
50. Id. at 434, 363 N.W.2d at 528-29.
51. Id. at 436, 363 N.W.2d at 530.
52. Id.
53. Poor legal representation, on the other hand, may contribute to rejection of a

property settlement agreement. See James v. James, 152 N.E.2d 582, 587-88 (Ill. 1958)
(vacating portion of decree based on property settlement agreement where, among other
things, attorney pressured client into signing agreement). An attorney's failure to prop-

[Vol. 37



2003] PROPERTY DIVISION IN DIVORCE

agreement is unconscionable. 5 4 As Diers establishes, however, repre-
sentation by competent legal counsel does not assure that the agree-
ment is not unconscionable. 55 Negotiated agreements involving
competent counsel based upon incomplete or fraudulent information 56

or signed under duress 5 7 may later be found to be unconscionable.
Conversely, the fact that a party is not represented by an attorney,
standing alone, does not support a finding of unconscionability.58

Property settlement agreements containing non-severability pro-
visions should be approved in total or rejected to allow further negoti-
ation. The Nebraska Court of Appeals in Zerr v. Zerr5 9 reversed a
trial court's decree of dissolution which had adopted the parties' stipu-

erly advise a client in connection with a divorce property settlement agreement may be
the basis for a malpractice claim. McWhirt v. Heavey, 250 Neb. 536, 550 N.W.2d 327
(1996) (holding that failure to properly advise client in connection with settlement
agreement including both alimony and property was malpractice).

54. See Paxton v. Paxton, 201 Neb. 545, 270 N.W.2d 900 (1978) (affirming approval
of property settlement agreement which was reached after extensive negotiation be-
tween competent counsel and after full disclosure); Klabunde v. Klabunde, 194 Neb.
681, 683, 234 N.W.2d 837, 838 (1975) (refusing to modify divorce decree and upholding
property settlement agreement where party was represented by counsel and agreement
was the result of negotiation); Foust v. Foust, 185 Neb. 656, 658-59, 178 N.W.2d 284,
286 (1970) (holding property settlement agreement which was the product of negotia-
tions carried out by the parties' attorneys was fair and reasonable).

55. See Diers v. Diers, 185 Neb. 552, 177 N.W.2d 503 (1970) (finding property set-
tlement signed against the advice of attorney to be unconscionable).

56. See Colson v. Colson, 215 Neb. 452, 339 N.W.2d 280 (1983) (setting aside court
approved property settlement agreement where husband knowingly withheld informa-
tion about the value of his estate and concealed assets from the court); Pasko v. Trela,
153 Neb. 759, 769, 46 N.W.2d 139, 146 (1951) (vacating decree approving property set-
tlement where husband fraudulently concealed his assets); McCarville v. McCarville,
No. A-98-942, 2000 WL 558201 (Neb. Ct. App. May 9, 2000) (reversing grant of sum-
mary judgment upholding decree based on oral property settlement agreement stipu-
lated to in open court where issues of fact existed as to whether husband made false
representations concerning assets and debts to the wife and the court). For illustrative
cases from another jurisdiction, see In re Marriage of Palacios, 656 N.E.2d 107, 111-12
(Ill. App. Ct. 1995) (vacating judgment where settlement agreement was fraudulently
procured when husband concealed that he won $5.38 million dollar lottery); Ridgway v.
Ridgway, 497 N.E.2d 126, 127-28 (Ill. App. Ct. 1986) (vacating property settlement
based on agreement where husband lied about and concealed assets).

57. See In re Marriage of Bartlett, 664 S.W.2d 655, 657 (Mo. Ct. App. 1984) (in
action where wife hired lawyer, setting aside portions of divorce decree finding that
husband fraudulently procured separation agreement by, among other things, bringing
separation agreement to wife late at night, threatening custody battle, filing action in
another state and leaving wife without funds to contest the action); Gonzalez v. Gonza-
lez (In re Marriage of Thorpe & Gonzalez), 129 Cal. Rptr. 566 (Cal. Ct. App. 1976) (af-
firming rescission of property settlement agreement signed at her attorney's office
where husband threatened and intimidated wife).

58. Clatterbaugh v. Clatterbaugh, 182 Neb. 160, 162, 153 N.W.2d 749, 751 (1967)
(holding property settlement agreement not unconscionable even though husband was
not represented by counsel); Robbins v. Robbins, 3 Neb. App. 353, 966, 536 N.W.2d 77,
86 (1995) (fact that party not represented by counsel "does not mean that the Agree-
ment is automatically invalid").

59. 7 Neb. App. 885, 586 N.W.2d 465 (1998).
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lations on property division and child custody, but increased the
amount of child support. The parties' written stipulation contained
the following provision:

In the event that either the Court does not grant dissolution
of the marriage herein or the Stipulation and Property Settle-
ment Agreement is not approved by the Court, then the en-
tire document shall be null and void and neither of the
parties shall be obligated by any of the provisions herein.60

The court recognized that the settlement was the outcome of ne-
gotiation - a "give and take" process - in which all aspects of the
agreement were interconnected. 61 As a result, the court could not
adopt and enforce portions of the agreement, while rejecting others.
The trial court should have either allowed for a new stipulation or
taken evidence and made an independent determination of the is-
sues. 62 An unpublished Nebraska Court of Appeals decision read Zerr
to hold that even in the absence of a clause providing that rejection of
any part would make the entire agreement null and void, rejection of
any part of the agreement naturally makes the entire settlement
agreement null and void.6 3

After a property settlement agreement has been approved by the
court, incorporated into the divorce decree, and the opportunity for ap-
peals are past, the court will not vacate or modify the property settle-
ment in the absence of fraud or gross inequity.6 4 Minor mathematical
errors do not constitute fraud or gross inequity.65 Gross inequity may

60. Zerr v. Zerr, 7 Neb. App. 885, 888, 586 N.W.2d 465, 468 (1998).
61. Id. at 892, 586 N.W.2d at 470. There is an analogous line of cases in other

jurisdictions where the courts consider whether alimony contained in settlement agree-
ments is modifiable. These cases hold that alimony awarded as part of a settlement
agreement may not be modified if the alimony provisions and the property provisions
constituted reciprocal consideration for each other. See, e.g., Beasley v. Beasley, 707 So.
2d 1107, 1108 (Ala. Civ. App. 1997) (reversing extension of alimony payments where
alimony was part of integrated bargain agreement); Keeler v. Keeler, 958 P.2d 599, 601-
03 (Idaho Ct. App. 1998) (holding property settlement and spousal support agreement
not integrated and therefore support was subject to modification); Holcomb v. Holcomb,
513 S.E.2d 807 (N.C. App. 1999) (remanding for determination of whether alimony and
property provisions of agreement were reciprocal consideration); Rowe v. Rowe, 327
S.E.2d 624, 625 (N.C. App. 1985) (holding alimony and property provisions were part of
one agreement and intended as reciprocal and inseparable).

62. Zerr, 7 Neb. at 894, 586 N.W.2d at 471-72.
63. Buker v. Buker, No. A-98-294, 1999 WL 759974 (Neb. Ct. App. Sept. 28, 1999).
64. Peter v. Peter, 262 Neb. 1017, 1027, 637 N.W.2d 865, 874 (2002) (quoting

Reinsch); Gruber v. Gruber, 261 Neb. 914, 920, 626 N.W.2d 582, 586 (2001); Reinsch v.
Reinsch, 259 Neb. 564, 568-69, 611 N.W.2d 86, 90 (2000); Hoshor v. Hoshor, 254 Neb.
743, 752, 580 N.W.2d 516, 522 (1998); Pascale v. Pascale, 229 Neb. 49, 51, 424 N.W.2d
890, 891-92 (1988); Klabunde v. Klabunde, 194 Neb. 683, 234 N.W.2d 837, 839 (1975);
Robbins v. Robbins, 3 Neb. App. 953, 963-64, 536 N.W.2d 77, 85 (1995); see also Colson
v. Colson, 215 Neb. 452, 454, 339 N.W.2d 280, 281 (1983) (noting exception in cases of
fraud).

65. Peter, 262 Neb. at 1027-28, 637 N.W.2d at 874-75.
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arise from factors subsequent to the decree. In Gruber v. Gruber,6 6

the Nebraska Supreme Court affirmed a district court's finding of
gross inequity where the divorce decree, based upon a property settle-
ment agreement, provided for division of the husband's city
firefighter's pension pursuant to a qualified domestic relations order
("QDRO") but where the pension trustees later refused to recognize
QDROs. 6 7 The court found that refusing to modify the decree to pro-
vide for language recognized by the pension trustees would work a
gross inequity upon the former wife and would fail to effectuate the
intent of the parties to the property settlement agreement. 68

3. Judicial Standards for Property Division

Not all property divisions are accomplished by settlement agree-
ments, and in those cases, Nebraska law directs the court to "order an
equitable division of the marital estate."69 The district courts have
substantial discretion in dividing the parties' property, and an appel-
late court will not disturb a trial court's determination unless there
was an abuse of discretion. 70 The Nebraska Supreme Court has con-
sistently emphasized that there is no mathematical formula for deter-
mining property division, and the determination is driven by the
particular facts of each case. 7 1 This flexibility allows courts to achieve
equitable results in view of all the circumstances but also poses the
specter of unpredictability and inconsistency.

The Nebraska courts have identified a three-step process for di-
viding property in a divorce proceeding.72 First, the court must iden-

66. 261 Neb. 914, 626 N.W.2d 582 (2001).
67. Gruber v. Gruber, 261 Neb. 914, 915-16, 626 N.W.2d 582, 583 (2001).
68. Id. at 922, 626 N.W.2d at 588.
69. NEB. REV. STAT. § 42-366 (8) (1998).
70. E.g., Longo v. Longo, 266 Neb. 171, 174, 663 N.W.2d 604, 607 (2003); Schuman

v. Schuman, 265 Neb. 459, 460, 658 N.W.2d 30, 33 (2003); Pawlusiak v. Pawlusiak, 264
Neb. 1, 3, 645 N.W.2d 773, 775 (2002); Harris v. Harris, 261 Neb. 75, 80, 621 N.W.2d
491, 497 (2001). An abuse of discretion exists "when the reasons or rulings of a trial
judge are clearly untenable, unfairly depriving a litigant of a substantial right and de-
nying just results in matters submitted for disposition." Carter v. Carter, 261 Neb. 881,
884, 626 N.W.2d 576, 579-80 (2001); accord Gibilisco v. Gibilisco, 263 Neb. 27, 31-32,
637 N.W.2d 898, 903 (2002); Meints v. Meints, 258 Neb. 1017, 1021-22, 608 N.W.2d 564,
568 (2000).

71. E.g., Meints, 258 Neb. at 1022, 608 N.W.2d at 568 (standard is reasonableness
determined by facts of each case; not subject to precise mathematical formula); Hajenga
v. Hajenga, 257 Neb. 841, 849, 601 N.W.2d 528, 535 (1999) (same); Black v. Black, 221
Neb. 533, 536, 378 N.W.2d 849, 851 (1985) (no mathematical formula, depends on facts
of particular case); Guggenmos v. Guggenmos, 218 Neb. 746, 752, 359 N.W.2d 87, 92-93
(1984) (no mathematical formula, to be determined by facts in each case).

72. E.g., Tyma v. Tyma, 263 Neb. 873, 877, 644 N.W.2d 139, 144 (2002); Medlock v.
Medlock, 263 Neb. 666, 675-76, 642 N.W.2d 113, 123-24 (2002); Gibilisco, 263 Neb. at
28-29, 637 N.W.2d at 905; Heald v. Heald, 259 Neb. 604, 612, 611 N.W.2d 598, 605
(2000); Meints, 258 Neb. at 1023, 608 N.W.2d at 569. This same three-step approach is
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tify and classify the parties' assets and liabilities as either marital or
nonmarital. Second, the court must value the assets and liabilities.
Third, the court must calculate and divide the assets and liabilities
between the parties.73

B. STEP ONE: IDENTIFY AND CLAssIFY ASSETS

1. The Marital Estate - Assets Acquired During the Marriage

a. Defining the Marital Estate

Nebraska statutes direct division of the "marital estate"74 (or
"marital assets"). 7 5 Generally, the marital estate includes all prop-
erty acquired by either spouse during the marriage. 76 This rule ap-
plies regardless of whether the property was acquired jointly or by the
parties individually. Thus, both spouses' individual wages earned
during the marriage are part of the marital estate even though those
wages resulted from the individual efforts of the respective spouses.
Pensions and retirement funds earned by either spouse during the
term of the marriage, whether vested or unvested, are part of the mar-
ital estate.77 Similarly, assets purchased with marital funds are part
of the marital estate. Proceeds from a lottery ticket purchased by one
of the parties with marital funds are part of the marital estate. 78 Pay-

followed in many jurisdictions. See, e.g., Martin v. Martin, 52 P.3d 724, 726 (Alaska
2002); Rothman v. Rothman, 320 A.2d 496, 503-04 (N.J. 1974).

73. Many cases outline these three steps. See, e.g., Tyma, 263 Neb. at 877, 644
N.W.2d at 144; Medlock, 263 Neb. at 675-76, 642 N.W.2d at 123-24; Gibilisco, 263 Neb.
at 35, 637 N.W.2d at 905; Heald, 259 Neb. at 612, 611 N.W.2d at 605; Meints, 258 Neb.
at 1023, 608 N.W.2d at 569.

74. NEB. REV. STAT. § 42-366 (8) (1998).
75. NEB. REV. STAT. § 42-365 (1998).
76. E.g., Medlock, 263 Neb. at 676, 642 N.W.2d at 124; Davidson v. Davidson, 254

Neb. 656, 662, 578 N.W.2d 848, 855 (1995); McGuire v. McGuire, 11 Neb. App. 433, 442,
652 N.W.2d 293, 301 (2002). This is the same standard adopted by many other jurisdic-
tions which apply a dual classification system. See UNIFORM MARRIAGE AND DIVORCE
ACT (U.L.A.) § 307 (1998) (original version, prior to 1973; amendment defining marital
property as "all property acquired by either spouse subsequent to the marriage" with
certain exceptions); BRETT R. TURNER, EQUITABLE DISTRIBUTION OF PROPERTY § 5.02 at
124 (2d ed. 1994) (recognizing UMDA definition as model for most dual classification
statutes).

77. NEB. REV. STAT. § 42-366 (8); see also infra notes 144-72 and accompanying text
(discussing division of pensions and retirement funds).

78. See, e.g., In re Marriage of Palacios, 656 N.E.2d 107, 112 (Ill. App. Ct. 1995)
(holding lottery proceeds were marital property); In re Marriage of Swartz, 512 N.W.2d
825, 826-27 (Iowa Ct. App. 1993) (affirming equal division of lottery winnings); Ware v.
Ware, 748 A.2d 1031, 1034 (Md. Ct. Spec. App. 2000) (holding husband's post-separa-
tion powerball winnings were marital property); DeVane v. DeVane, 616 A.2d 1350,
1352 (N.J. Super. Ct. Ch. Div. 1992) (holding lottery winnings were marital asset);
Campbell v. Campbell, 624 N.Y.S.2d 493, 494 (N.Y. App. Div. 1995) (holding lottery
proceeds were marital property; noting that "[c]ourts have universally held that the
proceeds of a winning lottery ticket acquired by a spouse during the marriage constitute
marital property").



PROPERTY DIVISION IN DIVORCE

ments or gifts conveyed jointly to both parties are also part of the mar-
ital estate. 7 9

Several cases have referred to a different standard to define the
marital estate: "The marital estate includes property accumulated and
acquired during the marriage through the joint efforts of the par-
ties."8 0 This statement is not satisfactory as a complete definition of
marital property, however, and is misleading. A spouse's individual
wages earned during the marriage are undisputedly part of the mari-
tal estate but are not, in the ordinary sense of the words, obtained
"through the joint efforts of the parties." A spouse may have had the
same employment before the marriage and continue the same employ-
ment without interruption after the marriage. It is difficult to claim
that wages during the term of the marriage were earned through joint
efforts of the spouses while the same wages for the same activities
after the marriage obviously were not.

The Nebraska Supreme Court in Davidson v. Davidson8 l avoided
this problem by equating "accumulated and acquired during the mar-
riage" with "accumulated and acquired through the joint efforts of the
parties."8 2 In Davidson, the husband logically argued that his em-
ployee stock options and retention shares were the result of his sole
efforts and not accumulated and acquired through the joint efforts of
the parties.8 3 No doubt Mr. Davidson was correct; his wife of only a
few years had little if anything to do with his earning the options and
shares. The court, rather than candidly acknowledging that the op-
tions and shares did not need to be the result of the joint efforts of the
parties to be included in the marital estate, instead forced a square
peg into a round hole: "We conclude that to the extent [Mr. Davidson's]
unvested employee stock options and stock retention shares were ac-
cumulated and acquired during the marriage, they were accumulated
and acquired through the joint efforts of the parties."8 4 As a partial
description of property included in the marital estate rather than a
comprehensive definition, the "joint efforts" statement is accurate.

The parties' property that is not included in the marital estate is
characterized as "nonmarital property." The ALI's Principles of the
Law of Family Dissolution: Analysis and Recommendations, ("ALI

79. Applegate v. Applegate, 219 Neb. 532, 535-36, 365 N.W.2d 394, 397 (1985).
80. Tyma v. Tyma, 263 Neb. 873, 877, 644 N.W. 139, 144 (2002); accord, e.g.,

Brunges v. Brunges, 260 Neb. 660, 619 N.W.2d 456 (2000); Davidson v. Davidson, 254
Neb. 656, 662, 578 N.W.2d 848, 854 (1998). Nebraska cases have also referred to a third
standard that "the marital estate should include only property created by the marital
partnership." Parde v. Parde, 258 Neb. 101, 109, 602 N.W.2d 657, 663 (1999).

81. 254 Neb. 656, 578 N.W.2d 848 (1998).
82. Davidson v. Davidson, 254 Neb. 656, 662-63, 578 N.W.2d 848, 855 (1998).
83. Id. at 663, 578 N.W.2d at 855.
84. Id. at 662, 578 N.W.2d at 855.

2003]
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Principles") and many other jurisdictions refer to nonmarital property
as "separate property."8 5 The parties' nonmarital property generally
remains with the spouse who received or obtained that property and is
not subject to division. In rare circumstances, a court may include
what would otherwise have been nonmarital property in the marital
estate.8 6 There is a rebuttable presumption that assets are part of the
marital estate;8 7 the party attempting to exclude assets from the mar-
ital estate has the burden of proof to show that the assets are
nonmarital.

88

b. Marital Estate Must Consider Debts

To identify the marital estate, the courts must take into account
not only the marital assets but also the marital liabilities or debts.8 9

The Nebraska courts repeatedly have recognized that they are re-
quired to divide the "net" marital estate or in other words, the marital
assets less marital debts.90 After reviewing authorities from other ju-
risdictions and Nebraska cases, the Nebraska Court of Appeals de-
fined a marital debt as "one incurred during marriage and before date
of separation by either spouse or both spouses for [the] joint benefit of
[the] parties."9 1 For support, this definition relies upon the unsatis-
factory definition of marital estate as property acquired by the parties'

85. See, e.g., ALI PRINCIPLES, supra note 6, § 4.03 (using term "separate property");
Rice v. Rice, 584 S.E.2d 317, 322-23 (N.C. Ct. App. 2003) (using term "separate prop-
erty"); see also McGuire v. McGuire, 11 Neb, App. 433, 436, 652 N.W.2d 293, 297 (2002)
(referring to "separate, nonmarital asset").

86. See infra notes 263-73 and accompanying text (discussing Grace Exception).
87. See Parde v. Parde, 258 Neb. 101, 110, 602 N.W.2d 657, 663 (1999) (noting

where person fails to meet burden of proof to show property nonmarital, presumption
remains that property is marital property).

88. See, e.g., Schuman v. Schuman, 265 Neb. 459, 468, 658 N.W.2d 30, 38 (2003)
("The burden of proof to show that property is a nonmarital asset remains with the
person making the claim"); Harris v. Harris, 261, Neb. 75, 85, 621 N.W.2d 491, 500
(2001) (same); Parde, 258 Neb. at 110, 602 N.W.2d at 663 (1999) (holding burden of
proof to show property is nonmarital is on person making the claim).

89. E.g., Meints v. Meints, 258 Neb. 1017, 1021, 608 N.W.2d 564, 568 (2000); Pres-
ton v. Preston, 241 Neb. 181, 192-93, 486 N.W.2d 902, 910-11 (1992); Black v. Black, 221
Neb. 533, 536, 378 N.W.2d 849, 851 (1985); see also Davis v. Davis, 265 Neb. 790, 660
N.W.2d 162 (2003) (enforcing divorce decree dividing marital debts equally).

90. Meints, 258 Neb. at 1021, 608 N.W.2d at 568 (holding that debts must be con-
sidered and noting that "[w]e have consistently spoken of dividing the net marital es-
tate"); Hildebrand v. Hildebrand, 239 Neb. 605, 615-16, 477 N.W.2d 1, 7 (1991) (same);
Black, 221 Neb. at 536, 378 N.W.2d at 851 (same); see also, e.g., Gibilisco v. Gibilisco,
263 Neb. 27, 35, 637 N.W.2d 898, 905 (2002) (stating that third step in property division
is to divide the net marital estate).

91. McGuire v. McGuire, 11 Neb. App. 433, 448, 652 N.W.2d 293, 305 (2002)
(adopting and quoting 24 Am. JUR. 2D Divorce and Separation § 571 at 730 (1998)); ac-
cord Rau v. Rau, No. A-01-1246, 2003 WL 1206023 (Neb. Ct. App. Mar. 18, 2003); Hass-
ler v. Hassler, No. A-01-1076, 2003 WL 1711970 (Neb. Ct. App. Apr. 1, 2003).
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joint efforts 92 but is not interpreted with the breadth used in connec-
tion with marital assets. Under this definition, debts for purely per-
sonal purposes are nonmarital debts. 93

Marital debts include those incurred for family living expenses 94

or to maintain or obtain marital assets. Marital debts commonly in-
clude home mortgages, 95 farm mortgages, 96 consumer credit card
debt,9 7 car loans,98 medical expenses, 99 and family loans. 100

Income tax liabilities in connection with income earned during
the marriage (excluding any nonmarital income) generally are also
marital debts regardless of whether the parties file separately or
jointly.10 1 The Nebraska Supreme Court, however, has held that if
the income underlying the tax liability is spent on nonmarital pur-
suits, the tax liability may be considered a nonmarital debt, 10 2 and

92. See McGuire, 11 Neb. App. at 446, 652 N.W.2d at 304 ("If the marital estate is
defined as property acquired by the parties' joint efforts, it seems that marital debts
should have an element of being incurred as part of that joint effort.").

93. See McGuire, 11 Neb. App. at 449, 652 N.W.2d at 305 (holding loan to adult
child made without consulting spouse was nonmarital debt); Mathew v. Palmer, 8 Neb.
App. 121, 144, 148-49, 589 N.W.2d 343, 354, 356-57 (1999) (debts incurred to support
husband's "indolent lifestyle" were nonmarital debts); Connealy v. Connealy, 7 Neb.
App. 117, 123, 578 N.W.2d 912, 916 (1998) (debt incurred to secure money of wife's son
to purchase "Mini Mart" was nonmarital debt).

94. See, e.g., Hildebrand, 293 Neb. at 615-16, 477 N.W.2d at 7-8 (requiring hus-
band to pay portion of Visa card debt because it was incurred in part for family
expenses).

95. See, e.g., Heald v. Heald, 259 Neb. 604, 608-09, 611 N.W.2d 598, 602-03 (2000)
(noting award of marital home and rental property subject to mortgages); Kalkowski v.
Kalkowski, 258 Neb. 1035, 1039-40, 607 N.W.2d 517, 522-23 (2000) (noting that wife
was given the house subject to the home loan as part of property division).

96. See, e.g., DaMoude v. DaMoude, 229 Neb. 851, 853-54, 429 N.W.2d 368, 370
(1988) (referencing and assigning farm mortgage debt).

97. See, e.g., Gibilisco v. Gibilisco, 263 Neb. 27, 35-36, 637 N.W.2d 989, 905-06
(2002) (dividing Visa credit card debt equally).

98. See, e.g., Gibilisco, 263 Neb. at 36, 637 N.W.2d at 905-06 (awarding husband
his vehicle and the outstanding loan on it as part of overall property division).

99. Choat v. Choat, 218 Neb. 875, 876, 359 N.W.2d 810, 812 (1984).
100. Hajenga v. Hajenga, 257 Neb. 841, 850, 601 N.W.2d 528, 536 (1999) (holding

not abuse of discretion to take into account money used for living expenses which hus-
band owed to mother).

101. Meints v. Meints, 258 Neb. 1017, 1018, 1020, 608 N.W.2d 564, 566 (2000) (in-
volving separate returns, holding "[i]ncome tax liability incurred during the marriage is
one of the accepted costs of producing marital income, and thus, we hold that income tax
liability should generally be treated as a marital debt"); cf. Carter v. Carter, 261 Neb.
881, 626 N.W.2d 576 (2001) (recognizing holding in Meints that income tax liability
generally is marital debt, but holding that where husband used all income for
nonmarital purposes tax liability should be considered nonmarital debt); see also
Gottwald v. Gottwald, No. A-99-1422, 2000 WL 1725045, at *3 (Neb. Ct. App. Nov. 21,
2000) (holding trial court erred in failing to include tax liabilities of respective parties in
marital estate).

102. Carter, 261 Neb. at 887, 626 N.W.2d at 581 (holding tax liability for severance
pay nonmarital debt where wife did not have access to the money, husband did not
spend the money on the household, and much of money was spent for husband's gam-
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late penalties and interest attributable to the conduct of one party are
nonmarital debts.10 3 This treatment of the underlying tax liability
poses an analytical, though not a practical, problem because under
this rule, income that is clearly part of the marital estate when re-
ceived should logically result in a tax liability which is a marital debt.
The debt was a cost of the marital income. However, the manner in
which the income was used justifies charging the tax liability solely to
the party who used the income for his or her own purposes. Classify-
ing such a tax liability as a nonmarital debt labels the debt based on a
conclusion that the debt should not be included in the marital estate
rather than on whether the debt was incurred in support of a marital
asset. Nonetheless, the result is equitable. 10 4

Student loans incurred during the marriage logically are marital
debts because generally they are incurred with the expectation that
the educated spouse will use the education to benefit the family finan-
cially (or in non-financial ways) in the future. 10 5 Student loans, how-
ever, are often treated as nonmarital debts because the party who
received the education obtains a particular personal benefit which
that individual takes upon dissolution. 10 6 It is reasonable that the
party taking the benefit of the education - usually an enhanced earn-
ing capacity - should be responsible for the debt incurred in ob-
taining the education.1 0 7 This result may be tempered if the parties

bling); Meints, 258 Neb. at 1024, 608 N.W.2d at 569 (holding tax liability marital debt,
but noting in dicta that equity might require different result if significant part of funds
spent on nonmarital pursuits).

103. Meints, 258 Neb. at 1023, 608 N.W.2d at 569 (holding innocent spouse who
timely filed own separate returns and paid own taxes would not be liable for statutory
penalty and interest for late filing spouse); accord Carter, 261 Neb. at 885, 626 N.W.2d
at 580 (same).

104. The same result could be achieved by recognizing that the tax liability is a
marital debt, but at the division stage, awarding a greater share of the marital estate to
the innocent spouse.

105. See Schmid v. Schmid, No. A-01-1396, 2003 WL 21397862, at *4-5 (Neb. Ct.
App. Jun. 17, 2003) (holding wife's student loans were marital debts and properly di-
vided between the parties; noting that wife believed education as teacher would finan-
cially benefit the family).

106. See Wick v. Wick, No. A-94-477, 1995 WL 711536, at *5 (Neb. Ct. App. Dec. 5,
1995) (affirming trial court's award of student loan to husband on rationale that hus-
band took with him benefits of the education and should be responsible for indebted-
ness); cf. Mellor v. Mellor, 235 Neb. 363, 364-65, 455 N.W.2d 177, 177-78 (1990)
(affirming property division that required wife, recent medical school graduate, to repay
her student loans). But see Schmid, 2003 WL 21397862, at *4-5 (holding wife's student
loans were marital debts and properly divided between the parties).

107. See Walker v. Walker, 9 Neb. App. 694, 700, 618 N.W.2d 465, 471 (2000) (af-
firming order requiring wife to repay student loans and failing to otherwise take debt
into account in property settlement; holding wife took "with her all the benefits of her
law school education, and equity requires that she take with her those debts directly
related to obtaining that degree"); Wick, 1995 WL 711536, at *5 (similar); Meyer v.
Meyer, No. CI00-19, 2001 WL 34034526, at *2 (Neb. D. Ct. Jun. 3, 2001) (holding that
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enjoyed substantial benefit during the marriage from the education
and already enjoyed substantial payoff on the educational
investment.108

c. Dividing Business Assets

The parties' business assets, like the parties' other assets, are
subject to division. Business assets may vary from publicly traded
stock to ownership of a sole proprietorship. Publicly traded stocks are
among the easiest assets to deal with because they can be easily liqui-
dated or divided without requiring continued contact or joint manage-
ment of the assets. In Nebraska, however, it is common for a divorce
to involve family farm business interests or other closely held business
interests. These assets often are difficult to value and to divide. The
courts recognize the need to separate the parties' affairs as much as
possible to avoid potential future conflicts1 0 9 and as a result, a closely
held business will typically be awarded to the party most closely in-
volved in the business, 110 compensating the other spouse with differ-
ent assets or with a monetary judgment."' This allows the business

even though 75% of student loan was incurred during the marriage, husband should
pay entire debt because he took benefits of his education with him and equity requires
him to take the debt associated with the education).

108. On the other hand, if the parties have been making payments on the loans
using marital funds, the benefit to the marriage may already have been compensated
for by payments already made.

109. See Burhoop v. Burhoop, 221 Neb. 657, 663, 380 N.W.2d 254, 258 (1986) (hold-
ing that " [a]wards of property jointly owned by divorced parties are not usually favored
by the court," particularly in extremely bitter divorces); 1 ANN OLDFATHER ET AL., VALU-

ATION & DISTRIBUTION OF MARITAL PROPERTY § 19.12[3], at 19-98 (2003) (recognizing
.existence of strife and animosity between the parties and a concern for the continued
efficiency of the closely owned business militate against division of the ownership of
that business").

110. See, e.g., Heald v. Heald, 259 Neb. 604, 606, 611 N.W.2d 598, 601 (2000)
(awarding husband the family business where he was its sole director, officer, and presi-
dent); Earl v. Earl, 221 Neb. 574, 578, 379 N.W.2d 261, 264 (1986) (affirming award of
family businesses to husband where he managed them in virtually every detail, and
wife had no knowledge of them).

111. See, e.g., Heald, 259 Neb. at 613-14, 611 N.W.2d at 605-06 (awarding husband
family business; awarding wife other assets and money judgment); DaMoude v.
DaMoude, 229 Neb. 851, 855, 429 N.W.2d 368, 370 (1988) (noting husband was awarded
his well-drilling business; wife received other assets); Grace v. Grace, 221 Neb. 695, 701,
380 N.W.2d 280, 285 (1986) (awarding husband minority stock interest in husband's
family farm business; awarding wife sum of money); Earl, 221 Neb. at 575-78, 379
N.W.2d at 264-65 (awarding family businesses to husband and money judgment to
wife); Else v. Else, 5 Neb. App. 318, 321, 558 N.W.2d 594, 597 (1997) (noting husband
was awarded interest in farm corporation owned with his father and brother; wife
awarded money judgment in lieu of property award); OLDFATHER ET AL., supra note 109,
at § 19.12[3], 19-98 (noting that statutes and cases "have adopted the general policy of
avoiding an award to each of the spouses of an interest in a closely owned business"). In
Bryan v. Bryan, 222 Neb. 180, 382 N.W.2d 603 (1986), the court divided the stock of a
closely held business between the parties and gave the former wife the option to sell her
shares to her former husband. Id. at 184, 382 N.W.2d at 605.
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to continue with participation of the former spouse while compensat-
ing the other spouse. A compensating monetary judgment may re-
quire the party keeping the business interest to obtain financing to
essentially buy out the former spouse"12 or, in some cases, the courts
have ordered periodic payments over time presumably to allow income
earned from the business to help pay the obligation. i 3 In some cases,
the property settlement as a practical matter will result in the sale of
the business to provide the party retaining the business with the
money to meet his or her obligations resulting from the divorce."i 4

One leading Nebraska case involving a closely held business is
Grace v. Grace.11 5 In Grace, the primary asset was the husband's mi-
nority interest in his family's farm corporation. The husband owned
about 18% of the stock in the corporation; his father was the principal
stockholder."16 The corporation paid the husband a salary, owned the
house the parties lived in, owned the vehicles they drove, and paid
their utilities."i 7 The court recognized that an award of stock in the
closely held corporation to the wife would not be satisfactory to either
party. The stock would have only limited value to the wife because the
corporation did not pay dividends and was controlled by the husband's
family who were active in its operation."i 8 Nor would awarding an
ownership interest to the wife be fair to the remaining stockhold-
ers.1 1 9 The court concluded that the wife should be awarded $100,000
for her share of the property division, to be paid at $10,000 per year
with interest.'

20

112. See Bauerle v. Bauerle, 263 Neb. 881, 891-93, 644 N.W.2d 128, 136-37 (2002)
(noting that husband took out a $110,000 loan to pay wife's portion of property settle-
ment rather than liquidating portion of his assets which included interests in farm enti-
ties and farm equipment); Black v. Black, 221 Neb. 533, 537, 378 N.W.2d 849, 852
(1985) (ordering husband to either pay sum to wife within six months for farm interest
or either party could require sale and equal division of proceeds).

113. See Schuman v. Schuman, 265 Neb. 459,471,658 N.W.2d 30, 40 (2003) (requir-
ing monetary award to wife as property settlement with half of the amount to be paid in
ten equal annual installments); Grace v. Grace, 221 Neb. 695, 701, 380 N.W.2d 280, 285
(1986) (ordering payment of $100,000 paid at $10,000 per year with interest); Earl v.
Earl, 221 Neb. 574, 579, 379 N.W.2d 261, 265 (1986) (ordering property settlement paid
monthly over ten years); Else v. Else, 5 Neb. App. 319, 322, 558 N.W.2d 594, 597 (1997)
(ordering monthly payments for twenty years).

114. See Schuman, 265 Neb. at 466-67, 658 N.W.2d at 37 (2003) (holding that "court
may consider... tax consequences if it finds that the property division award will, in
effect, force a party to sell his or her business in order to meet the obligations imposed
by the court").

115. 221 Neb. 695, 380 N.W.2d 280 (1986). For a case with similar facts and out-
come to Grace, see Dormann v. Dormann, 8 Neb. App. 1049, 606 N.W.2d 837 (2000).

116. Grace v. Grace, 221 Neb. 695, 701, 380 N.W.2d 280, 285 (2000).
117. Id. at 697-98, 380 N.W.2d at 283.
118. Id. at 701, 380 N.W.2d at 285.
119. Id.
120. Id.

[Vol. 37



PROPERTY DIVISION IN DIVORCE

Accounts receivable as a particular type of business asset were
considered by the Nebraska Supreme Court in Venter v. Venter.1 2 1

The Venter court "decline[d] to adopt any rule that expressly permits
or denies a trial court's consideration of accounts receivable as a mari-
tal asset for division in a dissolution action.' 2 2 Venter was primarily
concerned about whether the accounts receivable were merely an ex-
pectation of future income or a divisible asset.123 On the facts of the
case, the court held that it was not error for the district court to in-
clude accounts receivable reflecting fees already earned but not yet
collected in the marital estate. 12 4

If a business is valued using a total value method (valuing all the
individual assets of the business), accounts receivable must be consid-
ered to the extent that they reflect compensation for work performed
during the marriage. 125 These accounts receivable should be dis-
counted for that portion which would reasonably be expected to be un-
collectible. 126 On the other hand, if the business is valued as a going
concern, the accounts receivable are not singled out for valuation but
are implicitly included as part of the overall valuation of the
business.

127

d. Professional Degrees, Licenses, and Professional Goodwill

Courts have struggled with the question of whether earned pro-
fessional degrees and licenses are marital property. Courts generally,
and Nebraska courts specifically, have concluded that professional de-
grees are not marital property subject to distribution. 128 The Ne-
braska Supreme Court in Schaefer v. Schaefer,129 in the context of a
law degree, explained that the value of a professional degree is depen-
dent upon use by the individual and is purely speculative.' 30 The

121. 249 Neb. 712, 545 N.W.2d 431 (1996).
122. Venter v. Venter, 249 Neb. 712, 716, 545 N.W.2d 431, 433 (1996).
123. Id. at 714-15, 545 N.W.2d at 433.
124. Id. at 715, 545 N.W.2d at 433-34.
125. TURNER, supra note 76, § 7.07, at 531.
126. Id.
127. See generally id., § 7.08, at 540-46 (discussing valuation using going concern

method).
128. TURNER, supra note 76, § 6.20, at 402 (noting that "overwhelming majority

view is that degrees and licenses cannot be divided"). New York is the big exception.
See O'Brien v. O'Brien, 489 N.E.2d 712 (N.Y. 1985) (holding degrees and licenses are
divisible property). New York treats degrees, both undergraduate and professional, and
licenses obtained during the marriage as marital property. See, e.g., McSparron v. Mc-
Sparron, 662 N.E.2d 745, 748, 751 (N.Y. 1995) (requiring division of medical license and
law license); Hassanin v. Hassanin, 719 N.Y.S.2d 254, 255 (N.Y. App. Div. 2001) (hold-
ing undergraduate degree in engineering was marital property).

129. 263 Neb. 785, 642 N.W.2d 792 (2002).
130. Schaefer v. Schaefer, 263 Neb. 785, 794, 642 N.W.2d 792, 794 (2002). In an

earlier decision, Rubin v. Rubin, 203 Neb. 919, 434 N.W.2d 329 (1989), the court held
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court concluded that no value could be placed upon the degree as part
of the property distribution. 13 1

Although professional degrees are not marital property under Ne-
braska law, the fact of a professional degree and assistance in ob-
taining that degree are relevant in making the property division. In
Schaefer, the court held that assisting a spouse to obtain a profes-
sional degree is a factor courts may consider in dividing marital assets
in view of the statutory directive that courts should consider the cir-
cumstances of the parties and their contributions to the marriage. 13 2

In another case, Mellor v. Mellor,133 the Nebraska Supreme Court af-
firmed a property division that awarded the husband's entire retire-
ment plan to the husband where the wife, during the term of the
marriage, had earned a nursing and later a medical degree.' 3 4 The
court held that the gross disparate future earning potential of each of
the parties supported the unequal property award. 1 35

Nebraska courts also have held that professional goodwill of a
closely held business, to the extent that it depends upon the continued
presence of one party to the divorce, is not a property asset subject to
distribution. Viewed differently, such professional goodwill should not
be included in the value of a business which is subject to division. In
Taylor v. Taylor,13 6 the husband had a successful medical practice.
The husband's expert witness valued the medical practice at $230,466
and refused to consider goodwill as an asset of the practice. 13 7 The
wife's expert valued the medical practice at $573,335, and valued the
goodwill of the medical practice at $338,348.138 The court acknowl-
edged that a business may have goodwill which would be marital
property but held that personal goodwill which has no existence inde-
pendent of the professional generating that goodwill is not an asset
subject to division.13 9

that the wife had failed to provide evidence to permit valuation of the husband's medical
degree and specifically declined to decide whether a medical degree could be considered
marital property. Id. at 920, 434 N.W.2d at 331. The Nebraska Court of Appeals took
the same approach in Walker v. Walker, 9 Neb. App. 694, 618 N.W.2d 471 (2000), when
it refused to award a husband anything for the value of the wife's law degree. Id. at
701, 618 N.W.2d at 471. The court followed Rubin and found that the husband had
failed to provide evidence to permit a valuation of the law degree in any event. Id.

131. Schaefer, 263 Neb. at 798, 642 N.W.2d at 800.
132. Id.; see also NEB. REV. STAT. § 42-365 (1998).
133. Mellor v. Mellor, 235 Neb. 361, 455 N.W.2d 177 (1990).
134. Id. at 362-63, 455 N.W.2d at 177-78.
135. Id. at 363, 455 N.W.2d at 178.
136. 222 Neb. 721, 386 N.W.2d 851 (1986).
137. Taylor v. Taylor, 222 Neb. 721, 723, 386 N.W.2d 851, 854 (1986).
138. Id. at 723-24, 386 N.W.2d at 854.
139. Id. at 731, 386 N.W.2d at 858-59; see also Wooldridge v. Wooldridge, No. A-99-

663, 2000 WL 1346891, at *2-3 (Neb. Ct. App. Sept. 19, 2000) (holding goodwill in medi-
cal practice "just [is] not distributable property").
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e. Stock Options May Be Marital Property

The Nebraska Supreme Court also has held that unvested em-
ployee stock options and stock retention shares may be divisible mari-
tal property. 140 Whether they are included in the marital estate
depends upon whether they were granted for past, present, or future
services and whether they were acquired during the marriage. 14 1

This approach is known as the "time rule."1 4 2 A majority of jurisdic-
tions consider stock options acquired during the marriage to be divisi-
ble property.

14 3

f. Division of Pensions and Retirement Funds

Nebraska law is clear that "pension plans, retirement plans, an-
nuities, and other deferred compensation benefits owned by either
party, whether vested or not vested," and earned during the marriage
are part of the marital estate. 14 4 Consequently IRAs, 14 5 pensions 14 6

(including firefighter pensions, 14 7 police officer pensions, 148 and mili-

140. Davidson v. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998).

141. Id. at 664-65, 578 N.W.2d at 856 (adopting and explaining the time rule).

142. Id.

143. See TURNER, supra note 76, § 6.15, at 381-82 (discussing treatment of stock
options).

144. NEB. REV. STAT. § 42-366 (8) (1998); see also Brunges v. Brunges, 260 Neb. 660,
668-69, 619 N.W.2d 456, 463 (2000) (holding any pension plan, retirement plan, annuity
held at time of trial is relevant to dissolution); Harris v. Harris, 261 Neb. 71, 81-82, 621
N.W.2d 491, 497-98 (2000) (holding marital estate includes only portion of pension dur-
ing the marriage); Shockley v. Shockley, 251 Neb. 896, 899, 560 N.W.2d 777, 780 (1997)
(stating that marital estate only includes that portion earned during the marriage);
Priest v. Priest, 251 Neb. 76, 83-84, 554 N.W.2d 792, 798 (1996) (same).

145. See, e.g., Heald v. Heald, 259 Neb. 604, 612,611 N.W.2d 598, 605 (2000) (divid-
ing marital portion of IRA); Shockley, 251 Neb. at 899-902, 560 N.W.2d at 780-82 (deter-
mining marital portion of IRA); Buche v. Buche, 228 Neb. 624, 628, 423 N.W.2d 488, 492
(1988) (dividing IRA as part of marital estate).

146. See, e.g., Shockley, 251 Neb. at 899, 560 N.W.2d at 780 (dividing marital por-
tion of wife's pension); Brunges, 260 Neb. at 667, 619 N.W.2d at 462 (holding retirement
accounts were part of marital estate).

147. See, e.g., Gruber v. Gruber, 261 Neb. 914, 915, 626 N.W.2d 582, 583 (2001)
(modifying decree to divide husband's firefighter pension); Paulsen v. Paulsen, 11 Neb.
App. 361, 369, 650 N.W.2d 497, 503 (Neb. Ct. App. 2002) (noting award of husband's
firefighter pension as part of property settlement); Koziol v. Koziol, 10 Neb. App. 675,
676, 636 N.W.2d 890, 895 (2001) (affirming equal division of marital portion of
firefighter's pension).

148. See John v. John, 1 Neb. App. 947, 950-52, 511 N.W.2d 544, 547-48 (1993) (re-
quiring equal division of husband's Omaha City police pension).
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tary pensions 149 ), and profit sharing plans 15 ° (including 401Ks) 15 1 are
divisible as marital property to the extent that they are earned during
the marriage, regardless of how close to retirement the parties may
be. 15 2 Federal law expressly permits state courts to divide federal
civil service retirement pay.153 Social security benefits, however, are
not subject to division.1 5 4 Railroad disability benefits and portions of
railroad retirement pay are not subject to division. 15 5

Division of military pensions in divorce for a time posed special
problems because the United States Supreme Court in 1981 in Mc-
Carty v. McCarty156 held that federal law preempted the division of
military retirement pay pursuant to state law.1 57 Congress responded
by enacting the Uniformed Services Former Spouses' Protection Act

149. See, e.g., Longo v. Longo, 266 Neb. 171, 663 N.W.2d 604 (2003) (affirming divi-
sion of military pension); Harris v. Harris, 261 Neb. 75, 81-82, 621 N.W.2d 491, 497-98
(2001) (noting division of marital portion of military pension and affirming requirement
to maintain survivor benefit plan); Hildebrand v. Hildebrand, 239 Neb. 605, 613-14, 477
N.W.2d 1, 6-7 (1991) (holding marital portion of military pension subject to distribu-
tion); Anderson v. Anderson, 222 Neb. 212, 215, 382 N.W.2d 620, 622 (1986) (requiring
husband to pay monthly support in the amount of one-half of the marital portion of
military retirement benefit); Reichert v. Reichert, 246 Neb. 31, 35-37, 516 N.W.2d 600,
604-05 (1994) (dividing marital portion of military pension); Rockwood v. Rockwood, 219
Neb. 21, 22, 360 N.W.2d 497, 499 (1985) (holding that military pension must be in-
cluded in marital estate).

150. See, e.g., Heald, 259 Neb. at 602, 611 N.W.2d at 608-09 (dividing profit-sharing
plan).

151. See, e.g., id. at 609, 611 N.W.2d at 603 (including 401K in marital estate);
Brunges, 260 Neb. at 667, 619 N.W.2d at 463 (holding 401K was marital property and
ordering husband to pay one-half the value to wife).

152. See Reichert, 246 Neb. at 35-37, 516 N.W.2d at 604-05 (holding only portion of
pension earned during the marriage is part of marital estate).

153. 5 U.S.C. § 8345(j)(1)(A) (2002); see also 5 C.F.R. pt. 838 (2003) (regarding court
orders affecting retirement benefits). Federal employee Thrift Savings Plan accounts
also are subject to division. See TURNER, supra note 76, § 6.06, at 364 (Supp. 2002)
(discussing and citing cases).

154. See Koziol, 10 Neb. App. at 689, 636 N.W.2d at 903-04 (holding that Social
Security benefits are not considered an item of property and are a matter of federal
law); TURNER, supra note 76, § 6.06, at 317-19 ("The relevant state decisions hold almost
uniformly that federal law prevents division of [Social Security] benefits.").

155. See 45 U.S.C. § 231m(b)(2) (2000) (allowing distribution of certain railroad re-
tirement benefits); Hisquierdo v. Hisquierdo, 439 U.S. 572, 590 (1979) (holding railroad
retirement benefits were not marital property subject to division in a divorce action); In
re Marriage of Zappanti, 2003 WL 21403371 (Colo. App. June 19, 2003) (holding that
under Hisquierdo Tier I benefits are separate property, but under 1983 amendment to
the Railroad Retirement Act, Tier II benefits are subject to distribution); Schoenwald v.
Schoenwald, 593 N.W.2d 350, 354 (N.D. 1999) (same); TURNER, supra note 76, § 6.06, at
319 (discussing railroad retirement pay and railroad disability benefits).

156. 453 U.S. 210 (1981).

157. McCarty v. McCarty, 453 U.S. 210, 236 (1981); see also Pyke v. Pyke, 212 Neb.
114, 121, 321 N.W.2d 906, 911 (1982) (recognizing holding of McCarty).
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("USFSPA"),1 58 which restored to states the right to divide military
pensions in divorce actions. 159 Subsequent to the USFSPA, in Man-
sell v. Mansell,160 the Supreme Court held that disability benefits
awarded in lieu of military retirement pay were not within the scope
of the USFSPA and are not divisible as part of the marital estate. 16 1

The Nebraska Supreme Court in Kramer v. Kramer162 followed Man-
sell, but held that a court could consider the fact of service-connected
disability benefits in making an alimony award. 163 In Ryan v.
Ryan, 16 4 the Nebraska Supreme Court reaffirmed that a state court in
a dissolution proceeding does not have jurisdiction to divide VA disa-
bility income. 165 The Nebraska Supreme Court again addressed Mc-
Carty and the USFSPA in Longo v. Longo16 6 and held that under
Nebraska and federal law, an unvested military pension could qualify
as a marital asset.16 7 Nebraska courts have also held that a party
may be ordered to pay survivor benefit plan ("SBP") premiums to as-
sure pension payments to a former spouse after the death of the mili-
tary retiree. 168

For a time, division of police and firefighter pensions also posed
problems because the City of Omaha Police and Fire Retirement Sys-
tem refuses to recognize QDROs. A QDRO is a mechanism provided
for by the Employee Retirement Income Security Act ("ERISA") 16 9 di-
recting a pension fund to divide an ERISA qualified plan's benefits
pursuant to a court order in a divorce proceeding. 170 The City of
Omaha Police and Fire Retirement System refused to recognize
QDROs because the city's pension plans, as governmental plans, are

158. 10 U.S.C. §§ 1401 - 1413 (2000). The Supreme Court construed the Uniformed
Services Former Spouses Protection Act, ("USFSPA") in Mansell v. Mansell, 490 U.S.
581 (1989).

159. See Taylor v. Taylor, 217 Neb. 409, 413, 348 N.W.2d 887, 889 (1984) (holding
that after USFSPA military pensions no longer treated differently than nonmilitary
pensions); Kramer v. Kramer, 1 Neb. App. 641, 646, 510 N.W.2d 351, 355 (1993) (same).

160. 490 U.S. 581 (1989).
161. Mansell v. Mansell, 490 U.S. 581, 594-95 (1989).
162. 252 Neb. 526, 567 N.W.2d 100 (1997).
163. Kramer v. Kramer, 252 Neb. 526, 546, 567 N.W.2d 100, 113 (1997).
164. 257 Neb. 682, 600 N.W.2d 739 (1999).
165. Ryan v. Ryan, 257 Neb. 682, 691, 600 N.W.2d 739, 745 (1999).
166. 266 Neb. 171, 663 N.W.2d 604 (2003).
167. Longo v. Longo, 266 Neb. 171, 178, 663 N.W.2d 604, 609-10 (2003).
168. See Harris v. Harris, 261 Neb. 75, 82-83, 621 N.W.2d 491, 498 (2001) (holding

no error to require military retiree to pay SBP premiums; SBP necessary to guarantee
that former spouse receives marital asset); Kramer, 1 Neb. App. at 649, 510 N.W.2d at
356 (directing court on remand to require purchase of SBP to protect former spouse's
property interest).

169. 29 U.S.C. §§ 1056(d)(3)(A) (2000).
170. For a discussion of QDROs, see TURNER, supra note 76, § 6.07, at 320-23.
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exempt from ERISA.17 1 The City of Omaha responded to this problem
by developing language for inclusion in dissolution decrees dividing
city pensions that the City would recognize. 17 2

g. Tort Recoveries, Workers Compensation Awards, and Insurance
Payments

Settlements or awards from personal injury claims, workers com-
pensation, and disability insurance are all part of the marital estate
and subject to division to the extent that they compensate for lost past
wages or lost future wages from the term of the marriage, medical
expenses, or other expenses relating to marital assets. 173 Payments
for pain and suffering, disfigurement, disability, and post-marriage
lost future wages are not part of the marital estate.' 7 4 Initially, Ne-
braska appeared to follow the "mechanical approach" to personal in-
jury awards when the Nebraska Supreme Court in Maricle v.
Maricle175 held, without considering the underlying purpose of the
settlement, that a husband's entire personal injury settlement from a
truck collision which occurred during the marriage should be included
in the marital estate.' 76 In 1999, the court overruled Maricle in Parde
v. Parde.177 In Parde, the Nebraska Supreme Court agreed with a
line of Nebraska Court of Appeals decisions 178 and adopted the "ana-
lytical approach" to classifying personal injury award over the minor-
ity view "mechanical approach.' 7 9 It concluded that "the marital
estate should include only property created by the marital partner-

171. See Gruber v. Gruber, 261 Neb. 914, 916, 626 N.W.2d 582, 584 (2001) (noting
that city does not accept QDROs because it is exempt from ERISA); Koziol v. Koziol, 10
Neb. App. 675, 676-77, 636 N.W.2d 890, 895, 897 (2001) (noting difficulty posed as re-
sult of Omaha's refusal to recognize QDROs).

172. Gruber, 261 Neb. at 915-16, 626 N.W.2d at 584.
173. Parde v. Parde, 258 Neb. 101, 110, 602 N.W.2d 657, 663 (1999).
174. Id. at 109, 602 N.W.2d at 663.
175. 221 Neb. 552, 378 N.W.2d 855 (1985).
176. Maricle v. Maricle, 221 Neb. 552, 554, 378 N.W.2d 855, 857 (1985); see also

Rogers v. Rogers, 231 Neb. 313, 316, 435 N.W.2d 915, 917 (1989) (noting that husband
was awarded settlement for a worker's compensation claim but "no argument between
the parties that this sum should not have been included in the marital estate").

177. 258 Neb. 101, 110, 602 N.W.2d 657, 663 (1999).
178. See Mathew v. Palmer, 8 Neb. App. 128, 133, 137-38,589 N.W.2d 343,348, 350-

51 (1999) (adopting analytical approach; holding pending malpractice action relating to
ruptured breast implants and settlement from related invasion of privacy action not
part of marital estate); Gibson-Voss v. Voss, 4 Neb. App. 236, 242, 541 N.W.2d 74, 78-79
(1995) (holding worker's compensation award part of marital estate only to extent it
recompenses for loss of income during the marriage); Parker v. Parker, 1 Neb. App. 187,
193, 492 N.W.2d 50, 54-55 (1992) (holding two-thirds of personal injury settlements
part of marital estate and rest nonmarital property). The Court of Appeals had followed
these cases in its decision in the Parde case. See Parde, 8 Neb. App. 242, 591 N.W.2d
783 (1999), affd, 258 Neb. 101, 602 N.W.2d 657 (1999).

179. Parde, 258 Neb. at 109, 602 N.W.2d at 663.
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ship" which excludes compensation "for purely personal losses" such
as "pain, suffering, disfigurement, disability, or loss of post divorce
earning capacity." 18 0 The court further held that "compensation for
past wages, medical expenses, and other items that compensate for
the diminution of the marital estate should equitably be included in
the marital estate as they properly replace losses of property created
by the marital partnership."18 '

h. Assets of Corporate Alter Ego Are Part of Marital Estate

Assets of a spouse's corporate alter ego may be included in the
marital estate and are subject to division. In Medlock v. Medlock 8 2

the Nebraska Supreme Court held that a corporation initially funded
by the parties' marital property and controlled by the husband should
be included in the marital estate.'i 3 The facts demonstrated that the
corporation was used to pay for personal expenses of the parties.' 8 4

The court remanded the case for equitable division of the marital es-
tate including the corporate assets.' 8 5

2. Nonmarital Assets

a. Premarital Assets

Assets acquired prior to the marriage are nonmarital property
and not included in the marital estate.' 8 6 These premarital assets in-
clude real property,' 8 7 business assets, 8 personal property,' 8 9 and
cash accounts' 90 brought into the marriage by one of the parties. The

180. Id. at 110, 602 N.W.2d at 663.
181. Id. at 109-10, 602 N.W.2d at 663.
182. 263 Neb. 666, 642 N.W.2d 113 (2002).
183. Medlock v. Medlock, 263 Neb. 666, 686-87, 642 N.W.2d 113, 131 (2002).
184. Id. at 670, 642 N.W.2d at 120.
185. Id. at 688, 642 N.W.2d at 131-32.
186. See, e.g., Heald v. Heald, 259 Neb. 604, 614, 611 N.W.2d 598, 606 (2000) ("Prop-

erty which a party brings into the marriage is generally excluded from the marital es-
tate."); LaBenz v. LaBenz, 6 Neb. App. 491, 494, 575 N.W.2d 161, 164 (1998) (same).

187. See, e.g., Heald, 259 Neb. at 615, 611 N.W.2d at 606 (holding husband entitled
to credit for down payment on family home); DaMoude v. DaMoude, 229 Neb. 851, 852,
429 N.W.2d 368, 369 (1988) (finding no question that the family home was nonmarital
asset; the husband owned the house before the marriage and used nonmarital funds to
pay off the mortgage); LaBenz, 6 Neb. App. at 498, 575 N.W.2d at 164-65 (holding
money from house brought into the marriage was nonmarital property).

188. See, e.g., Ward v. Ward, 7 Neb. App. 821, 828, 585 N.W.2d 551, 557 (1998)
(holding fire-investigation business interest brought into marriage was clearly
nonmarital property).

189. See, e.g., DaMoude, 229 Neb. at 854-55, 429 N.W.2d at 370 (awarding premari-
tal portion of well-drilling business equipment to husband as nonmarital assets); Ward,
7 Neb. App. at 827, 585 N.W.2d at 556 (holding engagement ring given to fiancd became
unconditionally the wife's upon marriage and was her nonmarital property).

190. See, e.g., id. at 828, 585 N.W.2d at 557 (holding money from husband's broker-
age account and equity from prior home nonmarital property); Taylor v. Taylor, 222
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premarital assets also include portions of pensions and retirement ac-
counts earned prior to the marriage. 19 1 The burden of proof is on the
party claiming the assets are nonmarital. 19 2

b. Gifts and Inheritances

Gifts and inheritances to one party of the marriage generally are
also nonmarital property and consequently awarded to the party who
received them.19 3 In contrast, gifts and inheritances to both parties
are clearly part of the marital estate.' 9 4 When it is unclear whether
the gift was to one party or to both parties, the property is considered
marital property.19 5 To determine whether a gift was to one party or

Neb. 721, 725-26, 386 N.W.2d 851, 855-56 (1986) (holding no abuse of discretion to ex-
clude CDs held jointly by husband and his parents which he brought into the marriage).

191. See, e.g., Heald, 259 Neb. at 609-10, 611 N.W.2d at 603 (noting district court's
award to husband of premarital portion of IRA); Reichert v. Reichert, 246 Neb. 31-35,
516 N.W.2d 600, 604 (1994) (holding marital estate includes only portion of pension
earned during marriage).

192. See Frost v. Frost, 227 Neb. 414, 420, 418 N.W.2d 220, 225 (1988) (noting that
burden of proof was on petitioner to show source of funds claimed to be premarital); see
also supra note 88 and accompanying text (burden of proof is on party claiming assets
are nonmarital).

193. See, e.g., Tyler v. Tyler, 253 Neb. 209, 213, 570 N.W.2d 317,319 (1997) (holding
that "property acquired by one of the parties through gift or inheritance ordinarily is set
off to the individual receiving the inheritance or gift and is not considered a part of the
marital estate"); Reichert, 246 Neb. at 43, 516 N.W.2d at 603 ("With some exceptions...
the marital estate does not include property acquired by one of the parties through gift
or inheritance."); Buche v. Buche, 228 Neb. 624, 628, 423 N.W.2d 488, 491-92 (1988)
(holding stock received by husband as gift or bequest was not part of marital estate);
Blaser v. Blaser, 225 Neb. 104-07, 402 N.W.2d 875, 877 (1987) (holding property inter-
ests inherited by wife excluded from marital estate); Sullivan v. Sullivan, 223 Neb. 273,
275-77, 388 N.W.2d 516, 519-20 (1986) (holding district court erred by including wife's
property received as a gift from her father in marital estate); Bryan v. Bryan, 222 Neb.
180, 184, 382 N.W.2d 603, 606 (1986) (affirming distribution of stocks gifted to spouses
individually to individual owners of those stocks); Ross v. Ross, 219 Neb. 528, 531, 364
N.W.2d 508, 509 (1985) (holding that certificates of deposit funded by wife's inheritance
should be set off to her); Van Newkirk v. Van Newkirk, 212 Neb. 730, 733-34, 325
N.W.2d 832, 834 (1982) (stating the rule "property acquired by one of the parties
through gift or inheritance ordinarily is set off to the individual receiving the inheri-
tance or gift and is not considered a part of the marital estate" and holding that farm
gifted to wife, including appreciation during the marriage, should be set aside to wife
and not included in marital estate); McGuire v. McGuire, 11 Neb. App. 433, 442, 652
N.W.2d 293, 301 (2002) (stating general rule that marital estate does not include prop-
erty acquired by one of the parties through gift or inheritance).

194. See, e.g., Applegate v. Applegate, 219 Neb. 532, 536, 365 N.W.2d 394, 397
(1985) (holding one half interest in tract given by husband's mother to both husband
and wife as joint tenants with right of survivorship should have been included in mari-
tal estate); Van Newkirk, 212 Neb. at 734, 325 N.W.2d at 834 (holding mutual funds
gifted to husband and wife by wife's father were part of marital estate).

195. See Sullivan, 223 Neb. at 277, 388 N.W.2d at 520 (holding 400-acre tract prop-
erly included in marital estate where from the record no way of determining that hus-
band's parents did not intend property as gift to both parties); Shald v. Shald, 216 Neb.
897, 902, 346 N.W.2d 406, 409 (1984) (holding land gifted from husband's father should
have been included in marital estate because "no way of determining from the record
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both parties - or a gift at all - the courts focus on the intent of the
giver of the gift. 19 6 Courts give emphasis to objective evidence of in-
tent such as recorded legal title and recitals in deeds. 19 7 In McGuire
v. McGuire,19 s the Nebraska Court of Appeals held that a check used
for the down payment on a home from the husband's father was prop-
erly included in the marital estate even though the check was sug-
gested by and made out to the husband. 1 99 The check was intended
for use to buy the couple's home which was titled in both their
names.20 0 The court held that the husband had failed to meet his bur-
den to establish that the gift was to him individually rather than to
the marital estate. 20 1

Gifts from one spouse to the other during the marriage are part of
the marital estate, 20 2 but premarital gifts made in anticipation of

that [husband's] father did not intend that the land be a gift to both parties"); McGuire,
11 Neb. App. at 442, 652 N.W.2d at 301 (holding husband failed to meet his burden of
showing that check was "clearly" a gift to him rather than to marital estate). The party
claiming the property is nonmarital party has the burden of proof. See supra note 88
and accompanying text.

196. See, e.g., Sullivan, 223 Neb. at 277,388 N.W.2d at 520 (holding from the record
no way of determining that husband's parents did not intend property as gift to both
parties); Shald, 216 Neb. at 902, 346 N.W.2d at 409 (holding intent of giver was un-
known); Van Newkirk, 212 Neb. at 734, 325 N.W.2d at 834 (finding mutual funds mari-
tal property; "We have no way of determining from the record that the wife's father did
not intend that the funds be a gift to both parties."); McGuire, 11 Neb. App. at 442, 652
N.W.2d at 301 (stating "[i]t is the intent of... the donor, and the method by which the
parties used the money that controls"); LaBenz v. LaBenz, 6 Neb. App. 491, 496-97, 575
N.W.2d 161, 166 (2001) (holding that nonmarital funds placed in joint account were not
a gift where husband testified that he did not intend to make a gift); id. at 499, 575
N.W.2d at 167 (Irwin, J., concurring) (finding that husband's testimony that he did not
intend a gift supported excluding proceeds from marital estate).

197. See Blaser, 225 Neb. at 106-07, 402 N.W.2d 875, 877 (holding gift of land was
gift to both spouses where conveyed to both as joint tenants notwithstanding testimony
of husband's father that he intended to give the property to his son).

198. 11 Neb. App. 433, 652 N.W.2d 293 (2002).
199. McGuire v. McGuire, 11 Neb. App. 433, 436, 442, 652 N.W.2d 293, 297-98, 301

(2002).
200. Id. at 436, 652 N.W.2d at 298.
201. Id. at 442, 652 N.W.2d at 301.
202. Anderson v. Anderson, 204 Neb. 796, 798, 285 N.W.2d 692, 694 (1979) ("gifts

made to another party during the course of a long marriage ... should appropriately be
a part of the entire marital estate"); Stegeman v. Stegeman, No. A-00-306, 2001 WL
1174292, at *11 (Neb. Ct. App. Sept. 25, 2001) (noting that assuming camera and desk
were gifts from husband to wife, they were part of marital estate); see also Johnson v.
Johnson, 209 Neb. 317, 324-25, 307 N.W.2d 783, 788 (1981) (recognizing rule in dicta);
27B C.J.S. Divorce § 522 (2003) (stating that "a spouse may by... gift transmute an
item of separate property into marital property"). In Gerard-Ley v. Ley, the Nebraska
Court of Appeals held that when a spouse titled separate property as a joint tenancy, a
gift of one-half interest in the property to the other spouse was presumed and the prop-
erty would be included in the marital estate. See Gerard-Ley v. Ley, 5 Neb. App. 229,
237, 558 N.W.2d 63, 68 (1996). The Nebraska Supreme Court has disapproved this
interpretation of Gerard-Ley and held, in essence, that the manner in which property is
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marriage are nonmarital property and accordingly are not included in
the marital estate. 20 3

c. Tracing

Nonmarital assets exchanged during the marriage for other as-
sets generally retain their nonmarital classification. 20 4 This -concept,
familiar to lawyers in other contexts, 20 5 is referred to as "tracing." Al-
though the Nebraska Supreme Court in Rezac v. Rezac,20 6 a 1985
case, disparaged tracing nonmarital assets as "generally an unwork-
able proposition," 20 7 the courts, including the Nebraska Supreme
Court, routinely allow tracing. 20 8 The Nebraska Supreme Court in
Schuman v. Schuman,20 9 a case decided in 2003, held that a portion of
the value of property purchased in part with money inherited by the
husband was nonmarital property.2 10 The evidence established that
the husband inherited $53,000 from his mother.2 11 The husband
placed $20,000 of the inheritance in a joint savings account, and the
parties purchased real property using a check for $19,000 from the
joint savings account as a down payment. 2 12 The court held that
$19,000 of the value of the acreage should be set aside to the
husband. 2 13

titled does not create a presumption. See Schuman v. Schuman, 265 Neb. 459, 470, 658
N.W.2d 30, 39 (2003).

203. Guggenmos v. Guggenmos, 218 Neb. 746, 752, 359 N.W.2d 87, 93 (1984)
("Money spent or gifts made in anticipation of marriage ordinarily will not be considered
in dividing the marital property."); Ritter v. Ritter, 205 Neb. 668, 671, 289 N.W.2d 526,
528 (1980) ("Ordinarily, money spent by one spouse in the nature of a gift prior to mar-
riage will not be reimbursed when the divorce is granted."); Ward v. Ward, 7 Neb. App.
821, 827, 585 N.W.2d 551, 556 (1998) (holding engagement ring given to fiancd became
unconditionally the wife's upon marriage and was her nonmarital property); Dougherty
v. Dougherty, No. A-93-1077, 1995 WL 437504, at *4 (Neb. Ct. App. July 25, 1995) (hold-
ing premarital gifts were properly excluded from marital estate even if payments on
gifts were made after the marriage).

204. Some jurisdictions have codified this concept. See, e.g., MINN. STAT. ANN.
§ 518.54(5)(c) (West 1990) (nonmarital property includes property "acquired in ex-
change for" other nonmarital property).

205. Tracing is important in secured transactions and the sale or transfer of collat-
eral, see, e.g., Norfolk Prod. Credit Ass'n v. Bank of Norfolk, 220 Neb. 593, 597, 371
N.W.2d 276, 279 (1985), and under rules governing fiduciaries who wrongfully misap-
propriate funds, see, e.g., ProData Computer Serv., Inc. v. Ponec I, 256 Neb. 228, 236,
590 N.W.2d 176, 182 (1999); Hanigan v. Trumble, 252 Neb. 376, 562 N.W.2d 526 (1997).

206. 221 Neb. 516, 378 N.W.2d 196 (1985).
207. Rezac v. Rezac, 221 Neb. 516, 519, 378 N.W.2d 196, 198 (1985).
208. See, e.g., TURNER, supra note 76, § 5.23 at 256 ("Every dual classification juris-

diction... agrees that property acquired in exchange for other separate property must
remain separate").

209. 265 Neb. 459, 658 N.W.2d 30 (2003).
210. Schumann v. Schumann, 265 Neb. 459, 470-71, 658 N.W.2d 30, 39-40 (2003).
211. Schumann, 265 Neb. at 468, 658 N.W.2d at 38.
212. Id. at 470, 658 N.W.2d at 39-40.
213. Id. at 470, 658 N.W.2d at 40.
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In Preston v. Preston,2 14 the Nebraska Supreme Court excluded
from the marital estate the husband's ambulance service business.
The husband inherited $25,000 in 1982 from his father's estate which
was used to purchase a house in 1984.215 In early 1987 the house sold
yielding $22,342 in proceeds. 2 16 In February 1987, the husband used
the $22,000 cash from the house to purchase the stock of the corpora-
tion through which he operated his ambulance service business.2 1 7

The court held that because the husband's inheritance could be read-
ily traced to the purchase of the corporation, the corporation was ex-
cluded from the marital estate. 2 18

The Nebraska Court of Appeals in Grams v. Grams2 19 allowed
tracing of premarital funds used to purchase a $10,000 CD and a car
because they were "identifiable and readily traceable" to the wife's
original savings.2 20 The court, however, held that it was error for the
district court to credit to the wife premarital funds used as a down
payment in one home, later sold and reinvested in a second home. The
court relied upon the now disapproved case of Gerard-Ley v. Ley, 2 2 1

and held that the wife was presumed to have intended the payments
toward the house as a gift to the marriage. 2 22 Finally, the court held
that it was error to credit the wife for $27,000 of premarital savings
allegedly spent to support the family during a period of separation
prior to divorce. 2 23 The wife failed to account for how those funds
were spent and based on this failure of proof the wife was not entitled
to a credit.2 24 The dissent disagreed and would have given full credit
for the premarital funds without regard to tracing. 22 5 Nebraska
courts have recognized tracing in other marriage dissolutions cases as
well.226

214. 241 Neb. 181, 486 N.W.2d 902 (1992).
215. Preston v. Preston, 241 Neb. 181, 186-87, 486 N.W.2d 902, 907 (1992).
216. Preston, 241 Neb. at 186, 486 N.W.2d at 907.
217. Id.
218. Id. at 191, 486 N.W.2d at 910.
219. 9 Neb. App. 994, 624 N.W.2d 42 (2001).
220. Grams v. Grams, 9 Neb. App. 994, 1014, 624 N.W.2d 42, 58 (2001).
221. 5 Neb. App. 229, 558 N.W.2d 63 (1996), disapproved, Schuman v. Schuman,

265 Neb. 459, 471, 658 N.W.2d 30, 39 (2003).
222. Grams, 9 Neb. App. at 1015, 624 N.W.2d at 59.
223. Id. at 1015-16, 624 N.W.2d at 59-60.
224. Id. at 1016, 624 N.W.2d at 60.
225. Id. at 1018, 624 N.W.2d at 61 (Hannon, J., dissenting) ("Notwithstanding these

rules, I think that in dividing the marital estate, the trial court can give a party credit
for property that he or she brought into the marriage, even when such property has lost
its identity as nonmarital property."). Id.

226. See, e.g., Schaefer v. Schaefer, 263 Neb. 785, 794, 642 N.W.2d 792, 799 (2002)
(holding wife's inheritance placed in CD and later account used to pay off mortgage and
purchase second home could be traced and was nonmarital property); Tyler v. Tyler, 253
Neb. 209, 570 N.W.2d 317 (1997) (holding that house purchased during the marriage
with proceeds from wife's premarital home was not part of marital estate); Shockley v.
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d. Appreciation of Nonmarital Assets During the Marriage

Appreciation of discrete, identifiable nonmarital property during
the term of the marriage generally is nonmarital property. In Van
Newkirk v. Van Newkirk,2 27 the Nebraska Supreme Court reversed a
trial court order which had included in the marital estate the appreci-
ation of a 320-acre farm inherited by the wife during the marriage. 2 28

The court observed that the farm's appreciation was due "principally
to inflation and not to any significant efforts by the husband."2 29 Ac-
cordingly, the appreciation should have been excluded from the mari-
tal estate. 230 The Nebraska Court of Appeals in Smith v. Smith,231

decided in 2001, held that it was an abuse of discretion to include in
the marital estate the appreciation of a house brought into the mar-
riage by the husband and improved with his premarital funds. 232

In Ruhnke v. Ruhnke,2 33 the Nebraska Supreme Court awarded
the husband, as nonmarital property, real estate gifted to him by his
family. 23 4 The court refused to give credit to the wife for any appreci-
ation in the real estate's value even though the property had been im-
proved with an irrigation system purchased with marital funds.2 35

The court held that it could not separate the general appreciation in
land value from the increased value due to the irrigation system and,
in the absence of proof, declined to speculate. 2 36

The decisions, however, are not uniform. Even in the case of dis-
crete nonmarital assets, the Nebraska courts have not always treated
appreciation as nonmarital property. In Rezac v. Rezac,2 3 7 the Ne-
braska Supreme Court affirmed inclusion of "the appreciated value" of
premarital stock in the marital estate where the husband owned 47%
of the corporate stock and the corporation had increased its value by
improvements made from corporate income. 2 38 The court acknowl-

Shockley, 251 Neb. 896, 901-02, 560 N.W.2d 777, 782 (1997) (tracing premarital funds
from employee stock option plan to various other stock accounts); LaBenz v. LaBenz, 6
Neb. App. 491, 494-96, 575 N.W.2d 161, 164-66 (1998) (holding funds in account from
sale of premarital home nonmarital property); Ross v. Ross, 219 Neb. 528, 530-32, 364
N.W.2d 508, 509-10 (1985) (approving set off of nonmarital funds notwithstanding
transmutation).

227. 212 Neb. 730, 325 N.W.2d 832 (1982).
228. Van Newkirk v. Van Newkirk, 212 Neb. 730, 734-35, 325 N.W.2d 832, 834

(1982).
229. Van Newkirk, 212 Neb. at 733-34, 325 N.W.2d at 834.
230. Id. at 734, 325 N.W.2d at 834.
231. 9 Neb. App. 975, 623 N.W.2d 705 (2001).
232. Smith v. Smith, 9 Neb. App. 975, 982, 623 N.W.2d 705, 712 (2001).
233. 218 Neb. 355, 355 N.W.2d 339 (1984).
234. Ruhnke v. Ruhnke, 218 Neb. 355, 356-57, 355 N.W.2d 339, 340 (1984).
235. Ruhnke, 218 Neb. at 356-57, 359-60, 355 N.W.2d at 340, 342.
236. Id. at 359-60, 355 N.W.2d at 342.
237. 221 Neb. 516, 378 N.W.2d 196 (1985).
238. Rezac v. Rezac, 221 Neb. 516, 518, 378 N.W.2d 196, 198 (1985).
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edged that if the stock had appreciated due to inflation or if the hus-
band's ownership were nominal there would be a good argument for
treating the stock as the husband's separate property. 2 39

In another case, Nickel v. Nickel,2 40 the trial court awarded the
wife one half of the husband's appreciated value in a premarital farm-
ing partnership interest. 24 1 The Nebraska Supreme Court affirmed,
holding that the division was equitable even though the appreciation
of the interest was due primarily to inflation. 24 2

Appreciation of nonmarital funds which have been commingled or
transmuted often are treated as marital property. In Heald v.
Heald,2 43 the Nebraska Supreme Court modified a property division
to give credit to the husband for a $5,380 down payment made from
his nonmarital funds on the parties' first marital home. The parties
later moved to a different house. 24 4 The court agreed that the hus-
band was entitled to a credit in the amount of his original down pay-
ment.24 5 In Heald the original $5,380 down payment was made in
1983 and the date of the divorce decree was 1998. The husband did
not receive any appreciation or adjustment for inflation on his
credited down payment.

A similar result to Heald was reached in Ross v. Ross,2 46 where
the Nebraska Supreme Court set off to the wife as her separate prop-
erty $8,000 of the parties' $30,000 certificates of deposit.2 47 In Ross,
the court found that the wife, during the marriage, had inherited
$18,000, which was invested in three certifications of deposit. Several
years later, at the time of the dissolution, the parties owned three dif-
ferent certificates valued at over $30,000.248 The evidence showed
that the wife had used $10,000 from the certificates to buy an automo-
bile. Based on "a sketchy record," the court concluded that $8,000 of
the original $18,000 should be set off to the wife.24 9

e. Van Newkirk Exception

In Van Newkirk v. Van Newkirk, 2 50 the Nebraska Supreme Court
recognized an important exception to the general rules governing

239. Id.
240. 201 Neb. 267, 267 N.W.2d 190 (1978).
241. Nickel v. Nickel, 201 Neb. 267, 269, 267 N.W.2d 190, 191 (1978).
242. Nickel, 210 Neb. at 270-71, 267 N.W.2d at 191.
243. 259 Neb. 604, 611 N.W.2d 598 (2000).
244. Heald v. Heald, 259 Neb. 604, 608, 611 N.W.2d 598, 602 (2000).
245. Heald, 259 Neb. at 615, 611 N.W.2d at 606.
246. 219 Neb. 528, 364 N.W.2d 508 (1985).
247. Ross v. Ross, 219 Neb. 528, 531, 364 N.W.2d 508, 509-10 (1985).
248. Ross, 219 Neb. at 530-31, 364 N.W.2d at 509.
249. Id. at 531, 364 N.W.2d at 509-10.
250. 212 Neb. 730, 325 N.W.2d 832 (1982).
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nonmarital property. In this well-known decision, the court held that
premarital property and property obtained by one party as a gift or
inheritance should be included in the marital estate if the non-owning
spouse "significantly cared for the property during the marriage."2 5 1

The Van Newkirk exception is frequently cited but seldom held appli-
cable. 2 52 Nebraska courts have invoked the exception in a few
cases.253

In Tyler v. Tyler,2 54 the Nebraska Supreme Court clarified and
arguably narrowed the Van Newkirk exception. Under Tyler, to qual-
ify for the exception, the courts require evidence of the value of the
contributions and evidence that the contributions were significant. 25 5

In Tyler,25 6 the court refused to apply the exception to the marital
home which was purchased with the proceeds from the sale of a prior
house the wife brought into the marriage. 25 7 The Court of Appeals
had held that the Van Newkirk exception applied to the premarital
home which was maintained and improved by the husband and there-
fore equity in the later purchased home should have been divided as
part of the marital estate. 258 The Supreme Court disagreed because
the husband failed to demonstrate the value of his contributions and
that those contributions were significant.25 9 The evidence, however,
did establish that the husband made many improvements to the home

251. Van Newkirk v. Van Newkirk, 212 Neb. 730, 733, 325 N.W.2d 832, 834 (1982).
252. Ironically, in Van Newkirk itself the court held that the exception did not ap-

ply. Van Newkirk, 212 Neb. at 734, 325 N.W.2d at 834. For other cases considering but
finding the Van Newkirk exception inapplicable on the facts, see Tyler v. Tyler, 253 Neb.
209, 214, 570 N.W.2d 317, 320 (1997); Preston v. Preston, 241 Neb. 181, 191, 486
N.W.2d 902, 910 (1992); Buche v. Buche, 228 Neb. 624, 628, 423 N.W.2d 488, 492
(1988); Grace v. Grace, 221 Neb. 695, 699, 380 N.W.2d 280, 284 (1986); Ross v. Ross, 219
Neb. 528, 530-31, 364 N.W.2d 508, 509 (1985); Connealy v. Connealy, 7 Neb. App. 117,
120-21, 578 N.W.2d 912, 915 (1998); cf Sullivan v. Sullivan, 223 Neb. 273, 276-78, 388
N.W.2d 516, 520 (1986) (not citing Van Newkirk, but holding wife's property should be
set off to her where no evidence that husband contributed to improvement or operation
of the property).

253. See DaMoude v. DaMoude, 259 Neb. 851, 854, 429 N.W.2d 368, 370 (1988)
(held that farm inherited by wife was properly included in marital estate where hus-
band performed services and installed equipment on the farm); Applegate v. Applegate,
219 Neb. 532, 536, 365 N.W.2d 394, 397 (1985) (held that portion of one-half interest in
property given only to husband should be included in marital estate because contribu-
tion of wife to improvements was significant); Shald v. Shald, 216 Neb. 897, 901-02, 346
N.W.2d 406, 409 (1984) (holding exception applied where parties remodeled house
themselves and lived in it); cf Svoboda v. Ledford, No. A-01-1156, 2002 WL 31556467,
at *8 (Neb. Ct. App. Nov. 19, 2002) (finding husband's premarital business part of mari-
tal estate where business was valueless at time of marriage, husband devoted bulk of
his time to making it profitable, and wife was very involved in the business).

254. 253 Neb. 209, 570 N.W.2d 317 (1997).
255. Tyler v. Tyler, 253 Neb. 209, 213, 570 N.W.2d 317, 320 (1997).
256. Tyler, 253 Neb. at 213, 570 N.W.2d at 320.
257. Id. at 210-14, 570 N.W.2d at 318-20.
258. Id. at 211, 570 N.W.2d at 319.
259. Id. at 214, 570 N.W.2d at 320.
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including, among other things, building a deck, painting and
wallpapering, carpeting, replacing counter tops, and installing a heat
pump, sump pump, and garage door opener. 260 The evidence estab-
lished that the husband had contributed a sum of $5,750 toward the
house.26 1 The court held that the husband was entitled to be credited
for the $5,750.262

f. Grace Exception

In Grace v. Grace,2 63 the Nebraska Supreme Court recognized an-
other exception bringing what would otherwise be considered
nonmarital premarital, inherited, or gifted property into the marital
estate. The rule in Grace is ill defined but is borne of the axiom that a
court "will consider all pertinent facts in reaching an award that is
just and equitable." 26 4 In Grace, the husband worked for many years
for a closely held family farm corporation.2 6 5 Under the arrangement,
the husband received a modest salary, but the corporation provided
housing, vehicles, utilities, meat and other benefits for the family. 26 6

The husband acquired the majority of his shares of the corporation
prior to the marriage, but he did acquire a significant number of
shares during the marriage. 26 7

The Grace court held that the husband's shares, including those
acquired prior to the marriage, should be considered in the property
division.2 68 Grace was a difficult case because, as a result of the hus-
band's employment arrangements, he and his wife did not accumulate
the marital property that would normally be expected during the
course of a sixteen-year marriage. Application of the usual property
division rules would have resulted in the wife receiving a small prop-
erty award while the husband would have continued to enjoy nearly

260. Id.
261. Id.
262. Id.
263. 221 Neb. 695, 380 N.W.2d 280 (1986).
264. Grace v. Grace, 221 Neb. 695, 700, 380 N.W.2d 280, 284 (quoting Matlock v.

Matlock, 205 Neb. 357, 359, 287 N.W.2d 690, 691 (1980)).
265. Grace, 221 Neb. at 697-98, 380 N.W.2d at 283.
266. Id. at 698, 380 N.W.2d at 283 (stating husband received salary, meat, house to

live in, utilities, vehicles, gasoline).
267. Id. He obtained 477 shares prior to the marriage and received an additional

261 shares during the marriage. Id.
268. Id. at 700, 380 N.W.2d at 284. The court did not specifically state that the

shares should be included in the marital estate. Instead, it stated that the shares
"should be considered in determining the division of property." Id. at 700, 380 N.W.2d
at 284. The Nebraska Court of Appeals in Walker v. Walker expressed the view that
Grace did not include the shares in the marital estate but instead made an award of the
husband's nonmarital estate. Walker v. Walker, 9 Neb. App. 834, 848-49, 622 N.W.2d
410, 420 (2001). I think that Walker misreads Grace. See infra note 282 and accompa-
nying text (discussing Grace, Dormann, and Walker).
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all the property he had enjoyed during the marriage. Under the "par-
ticular facts" of the case, the court felt compelled to make some prop-
erty award to the wife to reflect the husband's substantial interest in
the farm corporation, which the court viewed as an "expectancy
interest."

26 9

The Grace court, applying what appears to be magical math,2 70

awarded the wife $100,000. The only evidence before the court of the
value of the husband's interest was the overall value of the corpora-
tion and the husband's ownership percentage. Mathematically, the
husband's 18.14% interest in the closely held business represented ap-
proximately $1,500,000, but the court acknowledged that this esti-
mate was unreasonably high in view of the fact that the husband's
interest was a minority interest in a closely held family company. 27 1

The Grace dissent complained about the lack of evidence concerning
the value of the husband's interest and the resulting failure of the
court to provide any principled rule to determine the amount of the
property division.2 72 The dissent accurately noted: "We are without
any indication as to how one should mathematically determine the di-
vision of a future interest when no evidence has been offered as to the
value of that interest."2 7 3

In Dormann v. Dormann,27 4 the Court of Appeals, on facts very
similar to Grace, followed Grace and held that the husband's shares in
the family farm corporation should be included in the marital estate
regardless of whether the shares were acquired as a gift or as employ-
ment benefits. 2 75 In Dormann, the husband worked for over twenty
years for a family owned farming corporation. 2 76 On the date of the

269. Grace, 221 Neb. at 701, 380 N.W.2d at 285.
270. See Walker, 9 Neb. App. at 842-43, 622 N.W.2d at 417 (2001) ("How the sum of

$100,000 was determined was not explained."). Id.
271. Grace, 221 Neb. at 701, 380 N.W.2d at 285. The amount was based on the total

value of the business if the business were dissolved. Id. at 705-06, 380 N.W.2d at 287
(Krivosha, C.J., dissenting).

272. Id. at 706, 380 N.W.2d at 287 (Krivosha, C.J., dissenting).
273. Id.; see also Walker, 9 Neb. App. at 845, 622 N.W.2d at 418 (noting that there is

"little guidance as to how a court, once it determines that a Grace award is appropriate,
figures the amount and terms of that award").

274. 8 Neb. App. 1049, 606 N.W.2d 837 (2000).
275. Dormann v. Dormann, 8 Neb. App. 1049, 1055-56, 606 N.W.2d 837, 842, 844.

The district court had found that the shares were gifts to the marriage. Id. at 1055, 606
N.W.2d at 843. The Court of Appeals could have accepted that factual finding and there
would have been no need for an exception because the shares would have belonged in
the marital estate. Alternatively, the court could have noted that the husband, who was
asserting that the shares were nonmarital property, failed to meet his burden of proof
and therefore the shares would be considered marital property. Instead, the court im-
plicitly held that even if the shares were gifted to the husband alone, under Grace, the
shares were properly included in the marital estate. Dormann, 8 Neb. App. at 1056, 606
N.W.2d at 844.

276. Id. at 1052, 606 N.W.2d at 842.
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marriage, the husband owned eighty-one shares of stock in the corpo-
ration, 2 77 and during the marriage, he acquired thirty-five additional
shares. 2 78 He received a modest salary, residence, utilities, vehicles,
insurance, fuel, meat, and payment of Social Security taxes.2 79 The
parties were married for over twenty-one years and did not acquire
the assets that would have been expected in a long-term marriage. 28 0

The court set off the eighty-one premarital shares to the husband, but,
relying on Grace, divided the value of the thirty-five shares obtained
during the marriage equally. 28 The approach in Dormann is prefera-
ble to the approach in Grace2 82 because in Dormann, rather than
sweeping all of the husband's shares (including the premarital shares)
into the marital estate, the court included in the marital estate only
the thirty-five shares received during the marriage. 28 3 Also, Dor-
mann did not suffer from the same evidentiary failings that Grace did.
The district court made a factual finding concerning the value of the
husband's shares. 284

277. Id. at 1053, 606 N.W.2d at 842.
278. Id.
279. Id. at 1051, 606 N.W.2d at 841.
280. Id. at 1056, 606 N.W.2d at 844.
281. Id. at 1054-56, 606 N.W.2d at 843-44.
282. The Court of Appeals, in Walker v. Walker, claimed that its decision in Dor-

mann was not really a "Grace award." Walker v. Walker, 9 Neb. App. 834, 845, 622
N.W.2d 410, 418 (2001). The Walker court held that a Grace award is limited to a com-
pensating cash award where stock in a family farm corporation is excluded from the
marital estate. Id. at 841, 622 N.W.2d at 416. The Walker court misreads Grace. Ad-
mittedly, Grace does not specifically state whether its approach included or excluded
the shares from the marital estate, but clues in the opinion signal that the court was
including the shares in the marital estate. The court considered the specific value of the
stock. Grace, 221 Neb. at 700-02, 380 N.W.2d at 284-85. It considered, but rejected as
unmanageable, dividing the stock. Id. at 701, 380 N.W.2d at 285. Nebraska statutes
are clear that the purpose of property division in a marital dissolution is "to distribute
the marital assets," NEB. REV. STAT. § 42-365 (1998) (emphasis added), and "order an
equitable division of the marital estate." NEB. REV. STAT. § 42-366(8) (emphasis added).
In considering division of the stock in kind, and ultimately making a property division
based on value, the court was viewing the stock as part of the marital estate. The court
characterized the stock as "an expectancy interest" and ordered that the sum was a
"division of property" - not alimony. Grace, 221 Neb. at 701, 380 N.W.2d at 285. Axio-
matically, the court treated the shares as part of the divisible marital estate. See also
Kimball v. Kimball, No. A-97-1321, 1999 WL 330315, at *5 (Neb. Ct. App. May 25, 1999)
(recognizing argument by appellant that in Grace the court approved a solution "which
[had] the effect of including at least part of such nonmarital property in the marital
estate"). Dormann followed Grace by pulling into the marital estate shares which other-
wise may have been nonmarital assets and ordering a cash payment reflecting the value
of half the marital stock. Dormann, 8 Neb. App. at 1056, 606 N.W.2d at 844.

283. Id. at 1053-56, 606 N.W.2d at 842-44. As noted above, in Walker v. Walker, a
panel of the Court of Appeals understood Grace to exclude the shares from the marital
estate but nonetheless to include them as part of the property division. Walker, 9 Neb.
App. at 844-49, 622 N.W.2d at 417-20.

284. Dormann, 8 Neb. App. at 1055, 606 N.W.2d at 843.
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Shortly after Dormann, the Court of Appeals again faced property
division involving a closely held family farm corporation in Walker v.
Walker.28 5 In Walker, the parties during their thirty-year marriage
accumulated a marital estate of nearly $130,000, but the husband also
owned about 22% of his family farming corporation.28 6 The first group
of shares was given to the husband by his father, and thereafter the
husband "acquired" additional shares.28 7 He did not pay for any of the
shares. 28 8 The husband was employed by the corporation, which pro-
vided him a salary, a house, vehicle, utilities, meat, and other bene-
fits. 2 8 9 The trial court held that the shares were marital assets and
included them in the property division. 2 90 The Court of Appeals dis-
agreed and excluded the shares from the marital estate, 29 1 but held
that the district court's award to equalize the marital estate was justi-
fied as a "Grace award" - a special monetary award in view of the
husband's nonmarital interest in the family farm corporation.29 2

Walker is an unwelcome reversion to the magical math practiced
in Grace leading to uncertainty in property division. Walker and
Grace lack standards necessary for predictable and consistent out-
comes. The exception thus far has only been applied in the context of
closely held family farm corporations where the husband worked for
the corporation, did not receive a substantial salary, but did receive
significant benefits. Could the exception apply in other factual con-
texts involving what would normally be considered nonmarital corpo-
rate interests? Further, after the court determines that the exception
applies, what award is appropriate? In Grace, the award was 6.7% of
the stock's alleged (but doubtful) value. 2 93 In Walker, the award was
about 23% of the value of the stock.2 94 Why 23% instead of 6.7% or
50%? There are no standards here.2 95 Dormann, though still involv-
ing some of these uncertainties, provides a more principled approach

285. 9 Neb. App. 834, 843-48, 622 N.W.2d 410, 417-20 (2001).
286. Walker v. Walker, 9 Neb. App. 834, 848, 622 N.W.2d 410, 420 (2001).
287. Walker, 9 Neb. App. at 836, 622 N.W.2d at 413.
288. Id.
289. Id.
290. Id. at 838, 622 N.W.2d at 414.
291. Id. at 841, 622 N.W.2d at 416.
292. Id. at 849-50, 622 N.W.2d at 420-21.
293. See Walker, 9 Neb. App. at 843-44, 622 N.W.2d at 417 (discussing Grace).
294. Id. at 849-50, 622 N.W.2d at 420-21.
295. The Walker court also held that "Because Rod's nonmarital estate was accumu-

lated over a lengthy period of time, we believe it appropriate that the payment to Sheryl
also be over a period of time." Id. at 850, 622 N.W.2d at 421. There may be valid rea-
sons to allow payments to be made over a period of years, but the fact that stock was
acquired over a period of years is not one of them. Marital assets routinely are acquired
over a period of years but there is no time requirement that a division should likewise
occur over a period of years.
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by attempting to allocate to the marital estate shares received during
the marriage that in some way substituted for marital income.

C. STEP Two: VALUE THE ASSETS

After the court determines which assets are included in the mari-
tal estate, it must value the assets. Ideally, the parties are able to
stipulate to the value of many or all the assets. 29 6 The value of cash
accounts and securities accounts are often readily identifiable, but in
many cases, valuation of the assets is more subjective and hotly con-
tested. 29 7 Asset valuation is particularly difficult for closely held busi-
ness interests with great disparity in separate valuations.2 98 In one
illustrative case involving two closely held corporations, one party
claimed the couple had a net worth of $2,699; the other party claimed
the couple's net worth was $373,830.299 In another case, the hus-
band's expert, using a book value method, valued a closely held busi-
ness at $40,445; the wife's expert, using a multiple of earnings
method, valued it at $619,455. 3 00

In valuing an interest in a closely held business the court enjoys
flexibility and may use any method which has an acceptable basis in
fact and principle. 30 1 The court may consider the nature of the busi-
ness, the corporation's assets at actual or book value, the corporation's
net worth, marketability of shares, past earnings or losses, and future
earning capacity.30 2 Professional goodwill which is not independent of

296. See, e.g., Schuman v. Schuman, 265 Neb. 459, 461, 658 N.W.2d 30, 33 (2003)
(noting that parties had agreed to valuation and division of various items); Keim v.
Keim, 228 Neb. 684, 688, 424 N.W.2d 112, 115 (1988) (noting that parties had agreed in
financial statements concerning values of several assets); Kellner v. Kellner, 8 Neb.
App. 316, 324, 334, 593 N.W.2d 1, 6, 13 (1999) (noting that husband accepted values
placed on cattle, machinery, and farm property by wife's witnesses).

297. See, e.g., Rezac v. Rezac, 221 Neb. 516, 520, 378 N.W.2d 196, 199 (1985) (noting
dispute over valuation of condominium; wife claimed $236,000, husband claimed
$150,000, court held $200,000).

298. See, e.g., Keim, 228 Neb. at 687, 424 N.W.2d at 114-15 (noting that valuation of
two closely held corporations was critical issue in case).

299. Id. at 687, 424 N.W.2d at 114.
300. Bryan v. Bryan, 222 Neb. 180, 182, 382 N.W.2d 603, 605 (1986). For other

cases illustrating the problem of divergent valuations for closely held businesses, see,
e.g., Earl v. Earl, 221 Neb. 574, 576, 379 N.W.2d 261, 263-64 (1986) (wife's expert
$288,953; husband assigns value at $150,000); Lockwood v. Lockwood, 205 Neb. 818,
823, 290 N.W.2d 636, 640 (1980) (husband's expert $60,000 to $65,000; wife's expert
$284,257 to $361,913).

301. Keim, 228 Neb. at 688, 424 N.W. 2d at 115; Bryan, 222 Neb. 185, 382 N.W.2d at
606-07.

302. Bryan, 222 Neb. at 184-85, 382 N.W.2d at 606 (quoting Dean v. Dean, 275
N.W.2d 902, 912 (Wis. 1979)); Else v. Else, 5 Neb. App. 319, 324, 558 N.W.2d 594, 598
(1997); see also Rev. Rul. 59-60, 1959-1 C.B. 237 (identifying similar factors used by IRS
for valuing close corporations); TURNER, supra note 76, § 7.06, at 525-26 (discussing fac-
tors from IRS Revenue Ruling 59-60).
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the presence of a particular individual should not be considered in val-
uing a business. 30 3 Brett R. Turner, in his works on property division
in divorce, identifies two approaches to valuation of businesses: the
total value approach, and the going concern approach. 30 4

Pensions and retirement plans, particularly those involving
nonmarital and marital components, also may be difficult to value and
divide.

3 0 5

The evidence concerning asset values may include testimony of
the parties, 30 6 co-owners, 30 7 employers, 30 8 and expert witnesses; bank
records, financial statements, 30 9 tax returns, 3 10 receipts and check
stubs,31 1 promissory notes,3 12 and other documentary evidence. 3 13 It
is not uncommon for the only evidence of value to be the testimony of

303. See supra notes 136-39 and accompanying text.
304. TURNER, supra note 76, §§ 7.07-7.08, at 530-46; Brett R. Turner, Valuation of

Businesses in Divorce Cases: An Annotated Survey of Methods, 10 DIVORCE LITIG. 1, 26,
34 (1998). Arnold H. Rutkin, in his work, refers to the book value method and the earn-
ings or market approach. See Arnold H. Rutkin, Valuation of A Closely Held Corpora-
tion, Small Business or Professional Practice, 2 VALUATION AND DISTRmUTION OF
MARITAL PROPERTY § 22.08, at 22-87 to 22-94 (2003).

305. See, e.g., Davidson v. Davidson, 254 Neb. 656, 668-69, 578 N.W.2d 848, 858-59
(1998) (valuing unvested stock options and retention shares); Shockley v. Shockley, 251
Neb. 896, 899-902, 560 N.W.2d 777, 780-81 (1997) (valuing pensions); Koziol v. Koziol,
10 Neb. App. 675, 689-701, 636 N.W.2d 890, 904-12 (2001) (valuing and dividing pen-
sion rights).

306. See, e.g., Keim, 228 Neb. at 687, 424 N.W.2d at 115 (party testified regarding
value of his minority interest in closely held corporation); TURNER, supra note 76, § 7.05,
at 512 ('The owner of an asset is always competent to testify to the value of his own
property.").

307. See Grace v. Grace, 221 Neb. 695, 701, 380 N.W.2d 280, 285 (1986) (noting
testimony and valuation by corporation's principal shareholder).

308. See, e.g., Davidson, 254 Neb. at 660, 578 N.W.2d at 853-54 (noting testimony of
employer's director of compensation and human resource information systems).

309. See, e.g., id. at 660-61, 578 N.W.2d at 853 (noting reliance on financial state-
ments prepared by accountants); Else v. Else, 5 Neb. App. 319, 324, 558 N.W.2d 594,
598 (1997) (finding error to exclude certain financial statements as evidence as value of
business).

310. Schuman v. Schuman, 265 Neb. 459, 461, 658 N.W.2d 30, 34 (2003) (noting
accountant relied upon tax returns in valuing asset); cf. Medlock v. Medlock, 263 Neb.
666, 670, 642 N.W.2d 113, 119 (2003) (noting evidence of parties' historical income
based on tax returns).

311. Cf Brunges v. Brunges, 260 Neb. 660, 666-67,619 N.W.2d 456, 462 (2000) (not-
ing absence of receipts or cancelled checks to substantiate purpose for expenditures).

312. See Medlock, 263 Neb. at 669-70, 642 N.W.2d at 119-20 (noting promissory
notes relevant in determining debt owed to couple); Wegner v. Wegner, 200 Neb. 446,
447, 263 N.W.2d 855, 856 (1978) (stating that promissory note evidenced wife's contri-
butions to cabin purchased by couple).

313. See Tyma v. Tyma, 263 Neb. 873, 875, 644 N.W.2d 139, 143 (2002) (noting that
statement from county assessor was only other documentary evidence as to value of
home); See also, Koziol v. Koziol, 10 Neb. App. 675, 677, 636 N.W.2d 890, 896 (2001)
(noting document accompanying letter from payroll clerk contained estimate of hus-
band's retirement benefits).
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one of the parties.3 14 The courts may also take judicial notice of actu-
arial facts and resort to common facts. 31 5

Expert witness testimony is common evidence of asset values 3 16

and sometimes is essential.3 1 7 Experts concerning asset values in-
clude chiefly accountants 3 18 but also real estate appraisers3 19 and
others. 320

Whether tax consequences associated with the sale of assets
should be considered in valuing the assets is not always clear. 32 1 Con-
cerning tax consequences from the sale of businesses, the Nebraska
Supreme Court in Schuman v. Schuman3 22 adopted the rule that:

a trial court should not consider the tax consequences of the
sale of the business unless there is a finding by the court that
the sale of the business is reasonably certain to occur in the
near future. However, the court may consider such tax conse-
quences if it finds that the property division award will, in
effect, force a party to sell his or her business in order to meet
the obligations imposed by the court. 32 3

314. See Reichert v. Reichert, 246 Neb. 31, 37-38, 516 N.W.2d 600, 606 (1994) (not-
ing testimony of the parties concerning value of vehicles and marital residence and
making award on that basis).

315. See Koziol, 10 Neb. App. at 691-92, 636 N.W.2d at 905 (taking notice of actua-
rial facts and common arithmetic in valuing pension rights; taking judicial notice of life
expectancies and using annuity table).

316. See, e.g., Schuman v. Schuman, 265 Neb. 459, 461-62, 658 N.W.2d 30, 34 (2003)
(noting testimony of various experts); Bryan v. Bryan, 222 Neb. 180, 182, 382 N.W.2d
603, 605 (1986) (noting testimony of two CPAs); Taylor v. Taylor, 222 Neb. 721, 723,
726, 386 N.W.2d 851, 854, 859 (1986) (noting differing evaluations by parties' competing
expert witnesses). For a discussion of expert witness testimony and property valuation
generally under Nebraska law, see R. COLLIN MANGRUM, MANGRUM ON NEBRASKA EVI-
DENCE 493-95 (2003).

317. See Jirkovsky v. Jirkovsky, 247 Neb. 141, 148-49, 525 N.W.2d 615, 620 (1995)
(holding lack of evidence on tax consequences required that tax consequences be disre-
garded; noting lack of accountant testimony on tax issue); Koziol, 10 Neb. App. at 691,
636 N.W.2d at 904 (noting that "value of such pension rights are properly the subject of
expert testimony" though none was offered).

318. See, e.g., Schuman, 265 Neb. at 461-62, 658 N.W.2d at 34 (noting testimony of
CPA); Bryan, 222 Neb. at 182, 382 N.W.2d at 605 (two CPAs testified).

319. See, e.g., Schuman, 265 Neb. at 461, 658 N.W.2d at 34 (noting testimony of
parties' competing real estate appraisers); Medlock v. Medlock, 263 Neb. 666, 669, 642
N.W.2d 113, 119 (2003) (noting testimony of certified real estate appraiser).

320. See Venter v. Venter, 249 Neb. 712, 714, 545 N.W.2d 431, 432-33 (1996) (live-
stock auctioneer); Keim v. Keim, 228 Neb. 684, 687, 424 N.W.2d 112, 115 (1988) (bank
CEO).

321. See generally Tracy A: Bateman, Divorce and Separation: Consideration of Tax
Consequences in Distribution of Marital Property, 9 A.L.R.5th 568 (1993) (discussing
various tax issues connected with property valuation and property awards).

322. 265 Neb. 459, 658 N.W.2d 30 (2003).
323. Schuman v. Schuman, 265 Neb. 459, 465-66, 658 N.W.2d 30, 36-37 (2003). The

court cited numerous cases from other jurisdictions in support of this rule and stated
the general rule as: "The majority of courts that have addressed this issue have gener-
ally refused to consider the tax consequences of the sale of a business unless there is
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The court in Schuman cited with approval the Court of Appeals
decision in Mathew v. Palmer.3 24 In Mathew, the court refused to al-
low a deduction for anticipated tax consequences from a future sale of
stock where the stock was not due to be sold in the foreseeable
future.

3 25

Concerning IRA accounts, however, the courts have come to a dif-
ferent result. The Nebraska Supreme Court in Buche v. Buche,326

held that it was proper to consider the inevitable income tax conse-
quences applicable to an IRA to determine the account's present
value. 32 7 The court contrasted the income tax which "will have to be
paid eventually," with an early withdrawal penalty which would only
be paid if the funds were withdrawn early.3 28 The court in Jirkovsky
v. Jirkovsky,3 29 again recognized the holding in Buche, but refused to
allow a reduction for future taxes to IRA and Keogh accounts where
there was "no credible evidence" in the record concerning the future
tax ramifications. 3 30 The Nebraska Court of Appeals, in McGuire v.
McGuire,33 1 refused to consider tax consequences associated with sur-
render of life insurance policies where there was no expert testimony
offered on any income tax penalty and there was no evidence that the
policies would be surrendered in the foreseeable future.33 2

Similar to the tax liability cases, the Court of Appeals in Walker v.
Walker 33 3 held that the trial court abused its discretion by allowing a
deduction for a real estate commission for the sale of the family resi-
dence where there was no evidence that a sale was imminent or would
occur in the foreseeable future, and moreover, there was no evidence
of the amount of any commission.3 34 One unpublished Court of Ap-
peals decision after Walker refused to allow a reduction to value for a
sales commission even though the wife testified that she could not af-
ford the home and would likely be forced to sell it.3 35 That testimony

evidence that a sale is contemplated or reasonably certain to occur." Schuman, 265
Neb. at 464-65, 658 N.W.2d at 36.

324. 8 Neb. App. 128, 589 N.W.2d 343 (1999).
325. Mathew v. Palmer, 8 Neb. App. 128, 143, 589 N.W.2d 343, 354 (1999).
326. 228 Neb. 624, 423 N.W.2d 488 (1988).
327. Buche v. Buche, 228 Neb. 624, 628, 423 N.W.2d 488, 492 (1988).
328. Id.
329. 247 Neb. 141, 525 N.W.2d 615 (1995).
330. Jirkovsky v. Jirkovsky, 247 Neb. 141, 148-49, 525 N.W.2d 620 (1995).
331. 11 Neb. App. 433, 652 N.W.2d 293 (2002).
332. McGuire v. McGuire, 11 Neb. App. 433, 441, 652 N.W.2d 293, 301 (2002).
333. 9 Neb. App. 694, 618 N.W.2d 465 (2000).
334. Walker v. Walker, 9 Neb. App. 694, 699, 618 N.W.2d 465, 470 (2000). Cf. Pawl-

usiak v. Pawlusiak, 264 Neb. 1, 5-6, 645 N.W.2d 773, 776 (2002) (allowing deduction of
hypothetical real estate commission where husband who objected to deduction intro-
duced the exhibits using the deduction).

335. Klahn v. Klahn, No. A-99-891, 2000 WL 1793075, at *4-5 (Neb. Ct. App. Dec. 5,
2000).
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did not indicate sale "in the foreseeable future," nor did it speak to the
amount of commission. 3 36 In two unpublished Court of Appeals opin-
ions prior to Walker, however, the Court of Appeals did allow deduc-
tions for hypothetical real estate commissions on thin evidence that a
sale was anticipated. 33 7 After Walker, the Nebraska Supreme Court
in Pawlusiak v. Pawlusiak338 allowed a deduction for a hypothetical
real estate commission where the objecting party had himself intro-
duced the exhibits applying the deduction.3 39 Because the com-
plaining party had introduced the alleged error, the court was not
required to conclusively determine the tax issue on the merits.

The appropriate date for setting the value of the marital assets
may vary depending upon the circumstances. The rule in Nebraska is
that "[the date upon which the marital estate is valued should be ra-
tionally related to the property composing the marital estate."3 40 Ne-
braska courts have used the date of separation,34 1 the date of trial, 34 2

or some other date.34 3 A failure of evidence concerning the value of
assets as of the relevant date is the basis for remand of the case for
further fact finding.3 44

336. Id. at *5.
337. See Young v. Young, No. A-93-201, 1995 WL 33347, at *4 (Neb. Ct. App. Jan.

24, 1995) (affirming valuation of home subtracting real estate commission from equity
where both parties testified that they wanted home sold); Coates v. Coates, No. A-92-
020, 1993 WL 369221, at *3 (Neb. Ct. App. Sept. 21, 1993) (affirming valuation of condo-
minium discounted for real estate commission where record indicated that condomin-
ium ultimately would be sold).

338. 264 Neb. 1, 645 N.W.2d 773 (2002).
339. Pawlusiak v. Pawlusiak, 264 Neb. 1, 5-6, 645 N.W.2d 773, 776 (2002).
340. Tyma v. Tyma, 263 Neb. 873, 877, 644 N.W.2d 139, 144 (2002); Brunges v.

Brunges, 260 Neb. 660, 667, 619 N.W.2d 456, 462 (2000); accord Davidson v. Davidson,
254 Neb. 656, 668, 578 N.W.2d 848, 858 (1998).

341. See Tyma, 263 Neb. at 877-78, 644 N.W.2d at 144-45 (finding no abuse of dis-
cretion to use date of separation to value marital estate); Walker v. Walker, 9 Neb. App.
694, 698-99, 618 N.W.2d 465, 470 (2000) (holding no abuse of discretion to use date wife
left marital residence to value marital estate); Halouska v. Halouska, 7 Neb. App. 730,
742, 585 N.W.2d 490, 500 (1998) (holding no error to use Aug. 1, when filing was July 3
and separation was Aug. 5).

342. See Else v. Else, 5 Neb. App. 319, 324, 558 N.W.2d 594, 598 (1997) (holding
error to exclude exhibits with valuations dated one week prior to trial); id. (stating ma-
jority ofjurisdictions use date of trial or date of dissolution); see also Gottschalk v. Gott-
schalk, 197 Neb. 437, 442-43, 249 N.W.2d 502, 505 (1977) (holding assets valued at date
of hearing).

343. See Davidson, 254 Neb. at 658, 578 N.W.2d at 858 (1998) (finding no abuse of
discretion to use date after separation, but four months prior to trial to value marital
estate in view of complexity of financial information involved). For a discussion of the
dates for property valuation with citation to cases, see Lee R. Russ, Annotation, Proper
Date for Valuation of Property Being Distributed Pursuant to Divorce, 34 A.L.R.4TH 63
(1984).

344. Tyma, 263 Neb. at 881, 644 N.W.2d at 146-47 (reversing and remanding for
findings regarding value of assets as of date of separation).
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D. STEP THREE: CALCULATE THE VALUE OF THE ESTATE AND DMDE

THE ASSETS

1. Equitable Distribution

After the parties' assets are identified, classified as marital or
nonmarital, and valued, the court must calculate the value of the es-
tate and divide the assets between the parties. Nebraska, like a large
majority of other jurisdictions, is an "equitable distribution" state.345

As used here, equitable distribution means the courts are authorized
to divide property in an equitable manner, based on factors identified
by statute. 346 Equitable distribution does not require an equal prop-
erty division, though equal division in fact may be the result in many
cases.

Nebraska cases repeatedly have cited the uniquely Nebraska rule
that property awards may vary from one-third to one-half of the mari-
tal estate.347  The Nebraska Supreme Court in Gibilisco v.
Gibilisco3 48 stated the rule: "Although the division of property is not
subject to a precise mathematical formula, the general rule is to
award a spouse one-third to one-half of the marital estate, a polestar
being fairness and reasonableness as determined by the facts of each
case."349 The one-third, one-half standard has been cited in dozens of
reported Nebraska cases dating back to Kramer v. Kramer,350 decided
in 1960.351 Applying this standard, any award between one-third and
two-thirds of the marital estate falls within the safety of the general

345. Equitable distribution property states can be contrasted with some community
property states which direct equal division rather than equitable division of property.
See Craig W. Dallon, The Likely Impact of the ALI Principles of Family Dissolution on
Property Division, 2001 BYU L. REV. 891, 905-06, 905 n.76 (discussing and identifying
those states that follow an equal division rule).

346. Nebraska's factors are found in NEB. REV. STAT. § 42-365 (1998). For a general
discussion of the factors used in equitable distribution jurisdictions, see JOHN DEWITT
GREGORY, THE LAW OF EQUITABLE DISTRIBUTION 8.02[1], at 8-3 to 8-7 (1989) (listing
various statutory and judicially created factors). See also, e.g., VA. CODE ANN.
§ 20-107.3(E) (Michie 2000) (listing ten factors under Virginia law).

347. By my current count, considering only Nebraska Supreme Court published de-
cisions, there are forty-two cases citing this standard. For recent Nebraska cases, see,
e.g., Gibilisco v. Gibilisco, 263 Neb. 27, 35, 637 N.W.2d 898, 905 (2002); Meints v.
Meints, 258 Neb. 1017, 1022, 608 N.W.2d 564, 568 (2000); Davidson, 254 Neb. at 672,
578 N.W.2d at 860 (1998); Thiltges v. Thiltges, 247 Neb. 371, 376, 527 N.W.2d 853, 857-
58 (1995); Jirkovsky v. Jirkovsky, 247 Neb. 141, 146, 525 N.W.2d 615, 619 (1995);
Grams v. Grams, 9 Neb. App. 994, 1012, 624 N.W.2d 42, 57 (2001); Walker v. Walker, 9
Neb. App. 834, 850-51, 622 N.W.2d 410, 421 (2001).

348. 263 Neb. 27, 637 N.W.2d 898 (2002).
349. Gibilisco v. Gibilisco, 263 Neb. 27, 35, 637 N.W.2d 898, 905 (2002).
350. 171 Neb. 128, 105 N.W.2d 741 (1960).
351. Kramer v. Kramer, 171 Neb. 128, 105 N.W.2d 741 (1960). For other early cases

citing the standard, see, e.g., Overton v. Overton, 178 Neb. 267, 271, 133 N.W.2d 7, 10-
11 (1965); Vollbrecht v. Vollbrecht, 178 Neb. 31, 39, 131 N.W.2d 651, 656 (1964);
Loukota v. Loukota, 177 Neb. 355, 357-58, 128 N.W.2d 809, 810 (1964); Schwarck v.
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rule. Nebraska courts, however, have ordered property distribution
outside these parameters in some cases. 35 2

2. Equitable Distribution Factors

Nebraska Revised Statutes in section 42-365 identifies five fac-
tors to be considered in deciding the equitable distribution: 3 53

1) the circumstances of the parties;3 54

2) duration of the marriage;
3) history of contributions to the marriage by each party;35 5

4) interruption of personal careers or educational opportuni-
ties; and

5) the ability to engage in gainful employment.
A party's conduct as it relates to the dissipation of assets is a rele-

vant circumstance. In Brunges v. Brunges,3 56 the Nebraska Supreme
Court held that the trial court erred in excluding from the marital
estate marital assets apparently liquidated by the husband following
the parties' separation but whose proceeds were not accounted for by
him.3 57 Brunges is only one of several Nebraska cases where the
courts considered the failure of a party to account for marital
assets.

358

3. Division of Assets and Debts

The court divides property by awarding title and possession of va-
rious assets to the individual parties. The court also assigns marital

Schwarck, 125 Neb. 560, 567-68, 122 N.W.2d 489, 493-94 (1963); Jablonski v. Jablonski,
173 Neb. 544, 548, 114 N.W.2d 1, 4 (1962).

352. See, e.g., Davidson, 254 Neb. at 670-72, 578 N.W.2d at 859-60 (awarding 12% of
marital estate to wife); Taylor v. Taylor, 222 Neb. 721, 733, 386 N.W.2d 851, 860 (1986)
(awarding 26% of marital estate to wife).

353. See NEB. REV. STAT. § 42-365 (1998); supra notes 7-11 and accompanying text.
354. The circumstances of the parties include their ages, health, parental responsi-

bilities, and how much nonmarital property they possess. See Hennings v. Hennings,
233 Neb. 523, 523-24, 446 N.W.2d 221, 222 (1989) (affirming award of house to custodial
parent, noting that it was appropriate so he could maintain a home for the children);
Salmon v. Salmon, 219 Neb. 899, 902, 367 N.W.2d 142, 144 (1985) (noting need to con-
sider ability to provide home and necessities for children in property division).

355. See, e.g., Mathew v. Palmer, 8 Neb. App. 128, 146, 589 N.W.2d 343, 355 (1999)
(holding that wife's nonmarital property expended for marital purposes should be con-
sidered in reasonableness of distribution); id. at 148, 589 N.W.2d at 356 (holding that
husband's indolence and minimal contribution to marriage must be considered).

356. 260 Neb. 660, 619 N.W.2d 456 (2000).
357. Brunges v. Brunges, 260 Neb. 660, 667, 619 N.W.2d 456, 462 (2000).
358. See, e.g., Dahl v. Dahl, 225 Neb. 501, 502, 406 N.W.2d 639, 640 (1987) (charg-

ing appellant with disappearance of parties' savings); Choat v. Choat, 218 Neb. 875, 359
N.W.2d 810 (1984) (holding that failure to account for proceeds from the sale of livestock
was circumstance to be considered when assigning debt responsibility).
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debts to the individual parties. 35 9 In addition to assigning title and
possession, courts may also order a money judgment from one party to
the other to compensate for a disproportionate amount of property
awarded to one party.360

The courts disfavor joint ownership of assets by the parties after
divorce 3 6 1 but have allowed joint ownership in proper cases.3 62 The
courts prefer in-kind division of assets rather than a forced sale 3 6 3

however, in a proper case, a court may order sale of assets with divi-
sion of the proceeds. 36 4 A court may also award an asset to one party,
but impose a lien on the asset in favor of the other party. In Priest v.
Priest,3 6 5 the trial court awarded the home to the wife but imposed a
lien in favor of the husband for the amount of his share of the eq-
uity.3 6 6 Under the order the wife could pay the lien no later than
when the house sold, when the wife retired, or December 26, 2006.367

The issue in Priest was not the propriety of the award or lien, but
interest on any unpaid lien amount; the court held that the husband
was entitled to interest.3 68 In Petrashek v. Petrashek,369 the court

359. See, e.g., Carter v. Carter, 261 Neb. 881, 626 N.W.2d 576 (2001) (ordering as-
signment of entire IRS tax debt to husband).

360. See, e.g., Schuman v. Schuman, 265 Neb. 459, 471, 658 N.W.2d 30, 40 (2003)
(dividing property and ordering husband to pay cash award to equalize property divi-
sion); McGuire v. McGuire, 11 Neb. App. 433, 438, 451, 652 N.W.2d 293, 298, 307 (2002)
(acknowledging and modifying equalizing payment).

361. Burhoop v. Burhoop, 221 Neb. 657,662-63, 380 N.W.2d 254, 258 (1986) (finding
'[alwards of property jointly owned by divorced parties are not usually favored by the
courts," and modifying trial court decree); Ragains v. Ragains, 204 Neb. 50, 55, 281
N.W.2d 516, 519 (1979) (noting "court would generally prefer that there be a complete
division of the property"); Walker v. Walker, 193 Neb. 540, 541, 227 N.W.2d 878, 879
(1975) (agreeing that "awards of property jointly to divorced parties requiring divided
management and financial control are not generally commended").

362. Anderson v. Anderson, 222 Neb. 212, 213, 382 NW.2d 620, 621 (1986) (af-
firming award of marital residence to the parties as tenants in common, with possession
in wife until the youngest child became emancipated); Ragains, 204 Neb. at 55-56, 281
N.W.2d at 519 (affirming award of undivided one-half interests in several parcels of
development properties).

363. Kellner v. Kellner, 8 Neb. App. 316, 332, 593 N.W.2d 1, 12 (1999) (after careful
review of Nebraska cases, perceiving "the general hesitancy of at least Nebraska courts
to force divorcing parties to sell their property").

364. See Burhoop, 221 Neb. at 663, 380 N.W.2d at 258 (ordering sale of remaining
property and equal division of proceeds); Walker, 193 Neb. at 541, 227 N.W.2d at 879
(ordering sale of home if parties could not come to agreement); see also Drummond v.
Drummond, No. A-01-011, 2002 WL 31174409, at *9 (Neb. Ct. App. Oct. 1, 2002) (af-
firming order that marital residence be sold).

365. 251 Neb. 76, 554 N.W.2d 792 (1996).
366. Priest v. Priest, 251 Neb. 76, 82, 554 N.W.2d 792, 797 (1996); see also Salmon v.

Salmon, 219 Neb. 899, 902, 367 N.W.2d 142, 144 (1985) (affirming award of house to
wife, but imposing lien of $10,000 to be paid in ten years, or when wife remarries or sells
the home, whichever occurred first).

367. Priest, 251 Neb. at 82, 554 N.W.2d at 797.
368. Id.
369. 232 Neb. 212, 440 N.W.2d 220 (1989).
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awarded possession of the family home to the custodial parent "as long
as she and the children live in it, or until the youngest child becomes
18 or leaves the home, whichever is sooner."3 70 Thereafter, the house
was ordered sold with proceeds divided between the parties. 37 1

4. Prenuptial or Premarital Agreements

Property division may also be influenced by prenuptial agree-
ments. Prenuptial agreements (also known as antenuptial or premar-
ital agreements) are contracts entered into by the parties which may,
among other things, determine rights to the parties' property in the
event of divorce. Prenuptial agreements entered into prior to July 16,
1994, providing for forfeiture of property rights in the property of the
other spouse in divorce are considered by Nebraska courts to be con-
trary to public policy and void, but nonetheless, they may be used as
evidence to be considered in a dissolution proceeding.3 72 In 1994, Ne-
braska enacted the Uniform Premarital Agreement Act ("Act").3 7 3

Under the Act, prenuptial agreements are enforceable if the require-
ments of the Act are met.3 74

III. COMPARING ALI PRINCIPLES WITH NEBRASKA

MARRIAGE DISSOLUTION LAW

A. THE ALI PRINCIPLES AND PROPERTY DIVISION

The American Law Institute on May 16, 2000, adopted and
promulgated Principles of the Law of Family Dissolution: Analysis
and Recommendations ("ALI Principles"). 375 The ALI Principles ad-
dress a range of topics: custody, child support, compensatory spousal
payments (alimony), issues relating to dissolution of domestic partner
relationships, agreements related to marriage and domestic partner-
ships, and property division. 37 6 The ALI Principles are similar to a

370. Petrashek v. Petrashek, 232 Neb. 212, 216, 440 N.W.2d 220, 223 (1989).
371. Id. The court ordered that the wife's share of the proceeds would be limited to

$1,000. Id.
372. Busekist v. Busekist, 224 Neb. 510, 513, 398 N.W.2d 722, 725 (1987); Mulford

v. Mulford, 211 Neb. 747, 749, 320 N.W.2d 470, 471 (1982); White v. White, 112 Neb.
850, 853, 201 N.W. 662, 664 (1924); cf. Eisenhart v. Lobb, 11 Neb. App. 124, 127, 647
N.W.2d 96, 102-03 (2002) (noting that individuals divorced in 1992 and court divided
their property in accordance with prenuptial agreement).

373. NEB. REV. STAT. §§ 42-1001 to 42-1011 (1998).
374. To date there is no published Nebraska decision construing Nebraska's Uni-

form Premarital Agreement Act. There is one unpublished opinion that makes refer-
ence to the Act, but the Act was not applicable to the agreement at issue which was
executed in 1990. See Huston v. Huston, No. A-98-597, 1999 WL 983475, at *4 (Neb. Ct.
App. Oct. 26, 1999).

375. THE AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION:
ANALYSIS AND RECOMMENDATIONS (2002) [hereinafter ALI PRINCIPLES].

376. See generally, id.
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Restatement but rather than merely restating existing law, 3 7 7 it also
makes proposals addressed to rulemakers inviting new approaches. 378

The ALI Principles have already received a great deal of attention
from academics and courts, 3 79 and its influence will continue to be
felt.

Chapter Four of the ALI Principles addresses property divi-
sion.38 0 The property division provisions in Chapter Four follow the
"basic framework" used in equitable distribution states 38 1 and adopt
the majority views in many specifics.38 2 Nebraska courts may find
helpful guidance in Chapter Four because in many specifics it is in
harmony with current Nebraska law.

B. SIMILARITIES BETWEEN THE ALI PRINCIPLES AND NEBRASKA LAW

The ALI approach, like Nebraska's approach, requires division of
the marital property and debts.38 3 This division requires classifica-
tion of the parties' property as marital or separate.38 4 Marital prop-
erty is property acquired during the marriage with a few
exceptions. 38 5 Inheritances and gifts to an individual spouse from
third parties, even if acquired during the marriage, are separate prop-

377. See, e.g., id. at xix (noting that Chapter 6 on domestic partners takes the ap-
proach adopted by possibly only one state and several foreign jurisdictions).

378. See id. at xv (stating "the Institute decided to write 'Principles,' rather than a
'Restatement,' because much of the relevant law is statutory, and what seemed to be
needed was guidance to legislatures as well as to courts."); id. at xvii (noting that some
provisions are like restatements, addressed to decisionmakers; others are addressed to
rulemakers).

379. See, e.g., Troxel v. Granville, 530 U.S. 57, 77-78 (2000) (Kennedy, J., dissent-
ing) (citing ALI's criticism of best interest of the child standard); In re Kali, 792 N.E.2d
635, 641 (Mass. 2003) (citing section 2.08(1) on child custody issue); People v. Martinez,
70 P.3d 474, 478-79 (Colo. 2003) (citing section 3.14 on child support); McCleary v. Mc-
Cleary, 822 A.2d 460, 468-69 (Md. Ct. Spec. App. 2002) (citing generally ALI's approach
to dissipation of assets); Damone v. Damone, 782 A.2d 1208, 1210 (Vt. 2001) (citing
section 4.08 regarding classification of personal injury settlements); Bonds v. Bonds, 5
P.3d 815, 831 (Cal. 2000) (citing sections 7.02, 7.05, 7.07 on premarital agreements); J.
Thomas Oldham, ALI Principles of Family Dissolution: Some Comments, 1997 U. ILL. L.
REV. 801 (1997) (discussing the Principles).

380. See ALI PRINCIPLES, supra note 6, at 645-784.
381. Id. at xviii-xix.
382. See Dallon, 2001 BYU L. REV., at 901-03 (discussing similarities between ALI

Principles and majority approach).
383. ALI PRINCIPLES, supra note 6, at § 4.09 ("marital property and marital debts

are divided at dissolution so that the spouses receive net shares equal in value"); NEB.
REV. STAT. §§ 42-365, 42-366(8) (1998) (providing for division of "marital estate" or
"marital assets").

384. The ALI uses the term "separate property" rather than "nonmarital property."
See ALI PRINCIPLES, supra note 6, § 4.03 (defining separate property); id. § 4.11 (dis-
cussing separate property).

385. ALI PRINCIPLES, supra note 6, § 4.03(1); accord, e.g., Medlock v. Medlock, 263
Neb. 666, 676, 642 N.W.2d 113, 124 (2002).
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erty.38 6 Tracing of separate property is allowed. 38 7 Income from and
appreciation of separate property during the marriage are separate
property, but the ALI Principles impose important exceptions to this
rule.38 8 If the income or appreciation are a result of either spouse's
labor during the marriage, the income or appreciation is marital prop-
erty.38 9 Vested and unvested pension rights earned during the mar-
riage are marital property. 390 Insurance proceeds and personal injury
awards are marital property to the extent they replace marital assets,
including lost wages or income during the marriage.3 9 1 Workers' com-
pensation and disability awards are marital property to the extent
that they compensate for lost wages or income from during the mar-
riage but are separate property to the extent that they are based on
lost pre- or post-marriage income 39 2 or pain and suffering.3 9 3 Earning
capacity, skills, occupational licenses and educational degrees are not
marital property.394 The critical dates for determining whether prop-
erty is marital or separate generally are the date of the marriage and
the dates of filing and service of the divorce action. 39 5 The trial court,
upon written findings, may determine that use of other dates may be
appropriate to "avoid substantial injustice." 39 6 These rules generally
are in harmony with Nebraska law. 39 7

Like Nebraska law, the ALI enforces written prenuptial agree-
ments and separation agreements which satisfy certain require-

386. ALI PRINCIPLES, supra note 6, § 4.03(2); accord, e.g., Tyler v. Tyler, 253 Neb.
209, 214, 570 N.W.2d 317, 319 (1997).

387. See ALI PRINCIPLES, supra note 6, § 4.03(3) ("Property received in exchange for
separate property is separate property even if acquired during marriage."); cf., e.g.,
Schuman v. Schuman, 265 Neb. 459, 467, 658 N.W.2d 30, 39-40 (2003).

388. ALI PRINCIPLES, supra note 6, § 4.04 (3).
389. ALI PRINCIPLES, supra note 6, § 4.04(2); cf Tyler v. Tyler, 253 Neb. 209, 214,

570 N.W.2d 317, 320 (1997) (holding that husband was entitled to credit for improve-
ments he made on wife's nonmarital property).

390. ALI PRINCIPLES, supra note 6, § 4.08(1)(a), (b); accord, e.g., NEB. REV. STAT.
§ 42-366(8) (1998).

391. ALI PRINCIPLES, supra note 6, § 4.08(2)(a); accord, e.g., Parde v. Parde, 258
Neb. 101, 109, 602 N.W.2d 657, 663 (1999).

392. ALI PRINCIPLES, supra note 6, § 4.08(2)(b), cmt. b; accord Parde, 258 Neb. at
109, 602 N.W.2d at 663.

393. ALI PRINCIPLES, supra note 6, § 4.08(2)(a), cmt. c ("Compensation for pain and
suffering is separate property under Paragraph (2)(a) because it does not arise from the
loss of a marital asset."); accord Parde, 258 Neb. at 109, 602 N.W.2d at 663.

394. ALI PRINCIPLES, supra note 6, § 4.07(1)-(2); accord Schaefer v. Schaefer, 263
Neb. 785, 795, 642 N.W.2d 792, 800 (2002) (holding professional degree not marital
property subject to property distribution).

395. ALI PRINCIPLES, supra note 6, § 4.03(4)-(6).
396. ALI PRINCIPLES, supra note 6, § 4.03(5); see supra notes 340-43 and accompany-

ing text (discussing under Nebraska law appropriate date for valuing marital estate).
397. See supra notes 74-108 and accompanying text (discussing Nebraska law gov-

erning classification of assets and debts).
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ments. 3 98 These agreements may direct how the property should be
distributed.

39 9

C. DIFFERENCES BETWEEN THE ALI PRINCIPLES AND NEBRASKA LAW

The ALI approach differs from the majority view and Nebraska
property division law in three important ways. First, it requires equal
division of marital property unless an exception identified in the ALI
Principles applies.40 0 Second, it rejects the equitable distribution dis-
cretionary factors. 4 0 Finally, it recharacterizes separate property as
marital property in graduated steps over the duration of the
marriage.

40 2

The ALI Principles impose a rule of equal division 40 3 of marital
property except in limited circumstances identified in section 4.09(2).
Section 4.09(1) provides:

(1) Except as provided in Paragraph (2) of this section, mari-
tal property and marital debts are divided at dissolution so
that the spouses receive net shares equal in value, although
not necessarily identical in kind. 40 4

There are four exceptions to the general rule of equal division.
First, the court may deviate from equal division if it determines that a
spouse is entitled to alimony40 5 and chooses to provide for the alimony
by means of a larger property settlement. 40 6 Second, the court may
deviate if a party is guilty of misappropriating marital property by
making substantial gifts to third parties within a specified time pe-
riod;4 0 7 by losing, expending or destroying marital property by inten-
tional misconduct within a specified time period;40 8 or by negligently
losing or destroying marital property after service of the dissolution

398. ALI PRINCIPLES, supra note 6, §§ 7.03, 7.04, 7.09. For a discussion of Nebraska
law on enforceability of agreements, see supra notes 372-74 and accompanying text.

399. ALI PRINCIPLES, supra note 6, § 7.04 (5) (premarital agreements); id. § 7.09 (1)
(separation agreements).

400. Id. § 4.09(1), cmt. b.
401. Id. § 4.09 cmt. a.
402. Id. § 4.12.
403. The ALI refers to its rule of equal division a "presumption of equal division."

ALI PRINCIPLES, supra note 6, § 4.09 cmt. a, cmt. b.
404. ALI PRINCIPLES, supra note 6, § 4.09(1).
405. The ALI rejects the use of the term "alimony" and adopts the terms "compensa-

tory payments" or "compensatory awards." ALI PRINCIPLES, supra note 6, § 5.02 cmt. a.
This article uses the traditional term "alimony" because that term is readily understood
without explanation and better comports with Nebraska law.

406. ALI PRINCIPLES, supra note 6, § 4.09(2)(a).
407. The time period is "set by counting back, from the date on which the dissolution

petitions is served, a fixed period of time specified in a rule of statewide application."
Id. § 4.10(1).

408. Id. § 4.10(2).
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petition.40 9 Third, the court may deviate from equal division if mari-
tal debts exceed marital assets and it is just and equitable to un-
equally allocate the excess debt because of financial capacity,
participation in the decision to incur the debt, or the purpose of the
debt.4 10 Fourth, the court may deviate from equal division if an ex-
isting debt was incurred to finance a spouse's education. 4 11

The ALI Principles' approach is a rejection of the equitable distri-
bution approach followed in Nebraska. The Nebraska approach -
with its emphasis on flexibility and broad discretion - can lead to
frustration by attorneys and clients who struggle with the uncertainty
and unpredictability that may result. According to one source, "pre-
dicting how a court will allocate the parties' property is akin to read-
ing tea leaves."4 12 Unpredictability may result in a sense of
unfairness as seemingly similar cases have dissimilar results.
Equally problematic is the disincentive to property settlements im-
posed by uncertainty. A party who is advised "this is what the court
will do" may be more likely to agree to a property settlement than a
party who is advised that "it really depends on several factors and how
the judge sees it."

The ALI Principles recognize that unpredictability "breeds litiga-
tion," and also gives a negotiating advantage to "those willing to gam-
ble . . . over a more risk-adverse spouse."4 13 Accordingly, the ALI
adopted an equal division rule to encourage predictability and consis-
tency.4 14 A corollary to the adoption of the equal division rule is the
rejection of the equitable distribution factors identified in section
42-365 of the Nebraska Revised Statutes.4 15

Although a rule of equal division appears to starkly contrast with
Nebraska's rule of equitable division, the distance between the two, as
applied in most cases, is minimal. Nebraska courts, utilizing equita-
ble distribution rules, routinely order equal division of the marital es-

409. ALI PRINCIPLES, supra note 6, §§ 4.09(2)(b), 4.10.
410. Id. § 4.09(2)(c).
411. Id. § 4.09(2)(d).
412. HOFFMAN, ET AL., supra note 5, at 321. See also JACOBS & FLOWERS, supra note

5, at 16 (lamenting that "an analysis of the reported case law doesn't establish any
consistent pattern of facts that is likely to produce one result as opposed to the other").

413. ALI PRINCIPLES, supra note 6, at § 4.09 cmt. a.
414. ALI PRINCIPLES, supra note 6, § 4.09 cmt. a; see also id. § 4.02(3) (stating that

objective of Chapter Four "is to allocate property by principles... (3) that are consistent
and predictable in application").

415. NEB. REV. STAT. § 42-365 (1998).

20031
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tate. 4 16 Some cases where equal division does not result might fall
within the exceptions approved by the ALI Principles. 4 17

The ALI Principles' proposal to encourage recharacterization of
separate property as marital property over time is new to Nebraska
law. Under section 4.12, both premarital property and separate prop-
erty acquired during the marriage are recharacterized as marital
property at dissolution based upon a predetermined formula. The ALI
Principles leave the formula to the various jurisdictions to determine,
but suggests in an illustration the following:

(a) For each year of marriage after the fifth year, four percent
of the value of all separate property held by the spouses at
the time of their marriage is treated at dissolution as the
spouses' marital property. In marriages of 30 or more years'
duration, all separate property held by the spouses at the
time of their marriage is treated at dissolution as marital
property.

4 18

Separate property acquired during the marriage is treated in a
similar fashion with consideration of both the duration of the mar-
riage and a minimum holding period. 41 9 The rationale for bringing
separate property into the marital estate is that the spouses, over
time, cease to consider their separate property as genuinely separate,
and both spouses begin to rely upon those assets as reserves for retire-
ment or for medical or other emergencies. 4 20

Section 4.12 differs from Nebraska law which maintains the sepa-
rate status of nonmarital assets even over lengthy marriages.4 2 1

416. See HOFFMAN ET AL., supra note 5, at 322 ("the trial courts seem to be applying
a fifty/fifty rule in practice"); JACOBS & FLOWERS, supra note 5, at 16 ("in most cases
property is divided equally between the parties"); see also, e.g., Heald v. Heald, 259 Neb.
604, 613, 611 N.W.2d 598, 605-06 (2000) (affirming nearly equal division and noting
district court's efforts to equalize the division); Jirkovsky v. Jirkovsky, 247 Neb. 141,
142, 149, 525 N.W.2d 615, 617, 620 (1995) (affirming nearly equal division); Preston v.
Preston, 241 Neb. 181, 192-93, 486 N.W.2d 902, 910-11 (1992) (affirming equal division
of marital assets and ordering equal division of joint obligations); Keim v. Keim, 228
Neb. 684, 691, 424 N.W.2d 112, 117 (1988) (ordering approximately equal division); Ritz
v. Ritz, 229 Neb. 859, 867,429 N.W.2d 707, 710 (1988) (affirming equal division); Chrisp
v. Chrisp, 207 Neb. 348, 352, 299 N.W.2d 162, 165 (1980) (ordering equal division); Mc-
Guire v. McGuire, 11 Neb. App. 433, 451, 652 N.W.2d 293, 307 (2002) (affirming equal
division); Grams v. Grams, 9 Neb. App. 994, 1012, 624 N.W.2d 42, 57 (2001) (ordering
50-50 division of marital estate); cf Halouska v. Halouska, 7 Neb. App. 730, 740, 585
N.W.2d 490, 499 (1998) (affirming 51/49 division).

417. See Dahl v. Dahl, 255 Neb. 501, 406 N.W.2d 639 (1987) (amount of distribution
unclear, but court agrees that unaccounted for funds recently withdrawn by husband
were properly chargeable to him).

418. ALI PRINCIPLES, supra note 6, § 4.12 ill. 1.
419. Id. § 4.12 & ill. 1.
420. Id. § 4.12 cmt. a.
421. See Applegate v. Applegate, 219 Neb. 532, 534-35, 365 N.W.2d 394, 396 (1985)

(in case involving 19 year marriage, rejecting claim that marital estate should include
all property owned by either party no matter how acquired if the marriage is of long
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However, Nebraska courts by recognizing the Grace exception 4 2 2 have
acknowledged the potential injustice that can arise from unyielding
application of the traditional rules applicable to nonmarital property
in some cases.

IV. LET'S MAKE IT CLEAR: EQUITABLE DIVISION WITH A
PRESUMPTION OF EQUAL DIVISION

Although Nebraska's equitable division approach often leads to
the same results achieved under the ALI's Principles of the Law of
Family Dissolution: Analysis and Recommendations4 23 ("ALI Princi-
ples"), there are cases where application of the ALI's rules would dic-
tate a different outcome. A review of a few cases will highlight the
differences between the two approaches.

A. NEBRASKA CASES RESULTING IN UNEQUAL DIVISION

In Davidson v. Davidson,4 24 the Nebraska Supreme Court
awarded the wife roughly 12% of the value of the marital estate.4 25

The court made the division based on what it perceived as the unique
circumstances of the case.4 2 6 When the parties married in 1993, the
husband was the president and chairman of Union Pacific Railroad.
The marriage was the wife's third marriage, and the husband also had
a previous marriage. The parties separated in 1995, and the husband
filed for divorce one year later in 1996. The parties had no children
together. During the marriage the wife did not work but was involved
in community activities. 427 The marital estate consisted solely of the
husband's increased net worth, including his income, stock options,
and stock retention shares.4 28 The court found that the value of the
marital estate was $7,886,119. The ALI Principles would have re-
quired equal division resulting in an award of assets valued at
$3,943,059.50 to each party. Instead, the court awarded the wife
$950,000.429 In making the division, the court considered the short
length of the marriage; the husband was at the zenith of his career

duration); Van Newkirk v. Van Newkirk, 212 Neb. 730, 734-35, 325 N.W.2d 832, 834
(1982) (holding farm inherited by wife during the marriage, in 1963, was properly ex-
cluded from marital estate).

422. See supra note 263 and accompanying text (discussing the Grace Exception).
423. ALI PRINCIPLES, supra note 6.
424. 254 Neb. 656, 578 N.W.2d 848 (1998).
425. Davidson v. Davidson, 254 Neb. 656, 671, 578 N.W.2d 848, 859-60 (1998).
426. Davidson, 254 Neb. at 672, 578 N.W.2d at 860.
427. Id. at 658, 578 N.W.2d at 853.
428. See id. (district court found marital estate based on husband's increased net

worth); id. at 671, 578 N.W.2d at 859 (finding that marital estate also included value of
employee stock options and stock retention shares).

429. Id. at 672, 578 N.W.2d at 860.

2003]



CREIGHTON LAW REVIEW

when he married; and the wife completed her Ph.D. during the
marriage.

430

Whether the husband had been married to the wife or not, he al-
most certainly would have experienced the same income and accumu-
lation of assets. To award the wife half of those assets would have
been a windfall and would have allowed her to benefit enormously
from the decades of service to Union Pacific that directly led to the
husband's income during the three years of their marriage. Admit-
tedly, without equal division, it is difficult, if not impossible, to deter-
mine what a court will order in a case like Davidson. Indeed, the
Supreme Court award of $950,000 was substantially lower than the
district court's award of $1,718,643.431

In Mellor v. Mellor,4 32 the Nebraska Supreme Court affirmed di-
vision of property where the district court refused to divide the hus-
band's retirement plan. During the parties' twenty-year marriage, the
wife earned a degree in general studies, a nursing degree, and a medi-
cal degree. 43 3 The husband worked for an insurance company for
eighteen years.4 3 4 The district court ordered the wife to repay her
own student loans. 43 5 The Nebraska Supreme Court held that in view
of the wife's future earning potential it was not error to award the
husband his entire modest retirement fund. 43 6 The ALI Principles
would agree that the wife would be responsible for her own student
loans, 4 37 but would have required that the husband's pension be di-
vided as part of the equal division of the marital estate.

In Taylor v. Taylor,4 38 the Nebraska Supreme Court affirmed an
asset division of $313,000 to the wife and $881,945 to the husband. 4 39

The wife's award amounted to 26% of the marital estate. 440 The court
also awarded the wife alimony for sixty months.44 1 In Taylor, the par-
ties married after the husband had already established a successful

430. Id. at 670-71, 578 N.W.2d at 859.
431. The difference between the district court award and the Supreme Court award

is even greater when viewed as percentages of the marital estate. The district court had
valued the marital estate at only $5,280,010 and awarded the wife $1,718,643. Id. at
661, 578 N.W.2d at 854. The award was about 33% of the marital estate and the, low
end of the one-half/one-third rule followed by Nebraska courts. The Nebraska Supreme
Court, however, ultimately valued the marital estate at $7,886,119 but awarded the
wife only $950,000 (about 12% of the marital estate). Id. at 671, 578 N.W.2d at 859.

432. 235 Neb. 361, 455 N.W.2d 177 (1990).
433. Mellor v. Mellor, 235 Neb. 361, 362, 455 N.W.2d 177 (1990).
434. Mellor, 235 Neb. at 362, 455 N.W.2d at 178.
435. Id. at 362, 455 N.W.2d at 177.
436. Id. at 363, 455 N.W.2d at 178.
437. ALI PRINCIPLES, supra note 6, § 4.09(2)(d).
438. 222 Neb. 721, 386 N.W.2d 851 (1986).
439. Taylor v. Taylor, 222 Neb. 721, 723, 386 N.W.2d 851, 860 (1986).
440. Taylor, 222 Neb. at 733, 386 N.W.2d at 860.
441. Id. at 724, 386 N.W.2d at 855.
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medical practice and following the wife's own first marriage. The wife
did not pursue a career outside the home except for some limited ac-
tivity as an interior decorator. 44 2 Both spouses brought substantial
premarital property into the marriage and each was credited with
their nonmarital property in the dissolution decree. 44 3 A significant
portion of the marital estate was the value of the husband's medical
practice and lab.444 The court also refused to value the husband's pro-
fessional goodwill as part of the medical practice. 44 5 The court found
no abuse of discretion with the unequal property division, explaining:

Ann and Richert were married for 14 years but were sepa-
rated for significant periods during their marriage. Taylors
had no child from their marriage, although Richert finan-
cially supported Ann's children by her prior marriage. Ann
did not forgo a personal career or educational opportunity to
provide for the domestic needs of the family and did not use
any of [her separate income] for Richert's benefit.4 46

The ALI Principles would agree that the professional goodwill, to
the extent that it reflected the husband's future earning capacity and
skill, was not marital property. 447 The ALI Principles, however,
would have required equal division of the $1,194,945 marital estate
resulting in $597,472.50 to each party.44 8

B. REDEFINING OR AUGMENTING THE MARITAL ESTATE

The ALI Principles and Nebraska law differ in some aspects in
classifying property as either marital or separate. Recharacterization
of separate funds as marital funds over time as proposed by the ALI
would be a significant shift for Nebraska law, and combined with the
equal division rule, would lead to different results in many Nebraska
cases. 44 9 In Grace v. Grace,450 the ALI Principles would have
recharacterized a portion of the husband's shares in his family farm-
ing corporation as marital property. Applying the suggested model in
Illustration 1,451 in Grace, as much as 44% of the husband's shares
could have been included in the marital estate for equal division be-

442. Id. at 722-23, 386 N.W.2d at 853.
443. Id. at 724-25, 386 N.W.2d at 855.
444. Id. (finding value of lab was $78,816 and medical practice was $230,466).
445. Id. at 731-32, 386 N.W.2d at 859.
446. Id. at 733, 386 N.W.2d at 860.
447. See ALI PRINCIPLES, supra note 6, § 4.07(3).
448. See Taylor, 222 Neb. at 733, 386 N.W.2d at 855, 860 (finding net value of mari-

tal estate was $1,194,945).
449. See supra notes 186-295 and accompanying text.
450. 221 Neb. 695, 380 N.W.2d 280 (1986).
451. ALI PRINCIPLES, supra note 6, § 4.12 ill.1.
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tween the parties.4 5 2 The result would have been an award of the
equivalent of a 22% interest for the wife. If in fact the husband's cor-
porate interest was correctly valued at $1,500,000,4 53 the wife would
have been entitled to $330,000 rather than the $100,000 she received.

Nebraska law allows greater flexibility than the ALI Principles in
characterizing tax debts and penalties as marital or nonmarital. In
Meintz v. Meintz,4 54 the Nebraska Supreme Court ordered a division
of the net marital estate resulting in $18,010 to the wife and $8,991 to
the husband. Additionally, the husband was required to pay as his
separate debt an IRS penalty and interest of $11,235.36. 4 55 The re-
sult is that the husband ended up with a net estate (combining his
marital assets and nonmarital liabilities) with a $2,244.36 deficit.

The court justified the unequal division by observing that the hus-
band was "substantially responsible" for the family's financially "dev-
astating" circumstances by failing to file his separate tax returns and
pay taxes for seven years.4 56 In contrast, the wife timely filed her sep-
arate tax returns and paid her taxes.4 5 7 The court held that the un-
paid tax liability was part of the marital estate, but held that the
penalty and interest was the husband's separate debt.4 58 The ALI
Principles would have required inclusion of the tax penalty and inter-
est in the marital estate and equal division.45 9 The penalty does not
qualify for the section 4.09(2)(b) exception which incorporates section
4.10.460 Failure to pay taxes with resulting liabilities is not a gift
under section 4.10(1), nor loss of marital property under (2) or (3).461

Nor does it qualify for the section 4.09(2)(c) exception 4 62 because over-
all assets continued to exceed liabilities.4 6 3 The equal division rule
would have resulted in a net allocation of $7,883.14 assets to each

452. The facts do not provide enough factual detail concerning the timing of the
stock acquisition to arrive at an exact calculation. Part of the shares were premarital
property, the other part were gifted to the husband sometime during the marriage. If
all the stocks were treated as premarital shares and the marriage lasted for sixteen
years, the marital estate would have included 44% of the shares.

453. The court believed this valuation was unreasonably high, but the evidence in
the record provided no other basis for an accurate estimate. See Grace, 221 Neb. at 701,
380 N.W.2d at 285.

454. 258 Neb. 1017, 608 N.W.2d 564 (2000).
455. Meintz v. Meintz, 258 Neb. 1017, 1026, 608 N.W.2d. 564, 570 (2000).
456. Meintz, 258 Neb. at 1026, 608 N.W.2d at 570.
457. The wife had filed and paid taxes for 1990-1996 and was timely in all but the

final year. Id. at 1026, 608 N.W.2d at 570.
458. Id.
459. See ALI PRINCIPLES, supra note 6, § 4.09 cmt. g (stating generally rule that

debts incurred during the marriage are marital debts).
460. Id. § 4.09(2)(b).
461. Id. §§ 4.09(2)(b), 4.10.
462. Id. § 4.09(2)(c).
463. Meintz, 258 Neb. at 1026, 608 N.W.2d at 570.
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party.4 6 4 Applying principles of equitable distribution, the court was
able to hold the husband solely responsible for incurring the IRS pen-
alty and interest.

In Carter v. Carter,4 65 the issue was whether a $58,000 tax liabil-
ity (consisting of principal, penalties and interest), accrued during the
marriage, should be treated as a marital debt and divided equally. 466

The original tax liability resulted from an employment severance pay-
out to the husband during the marriage. The parties did not file a
timely tax return or pay the necessary taxes on the income. 4 67 The
husband deposited the money into his own personal bank account and
spent a significant portion of the money on "nonmarital pursuits."468

The Nebraska Supreme Court held that the tax liability on the squan-
dered income should be set off as the husband's nonmarital debt. 469

The ALI Principles likely would have considered the tax liability a
marital debt.470 The ALI Principles might have allowed an unequal
allocation of the debt if, but only if, the marital debts exceeded the
marital assets.4 7 1 If the parties' assets exceeded their debts (Carter is
silent on this point 47 2 ), equal division of the parties' net marital estate
would have been required by the ALI Principles.

Nebraska law also permits greater recapture of dissipated marital
funds. In Harris v. Harris,47 3 the Nebraska Supreme Court ordered
the husband to pay the wife one-half of the unaccounted for portion of
a savings account. 47 4 The husband had made withdrawals from the
account between May 1995 and June 1998.4 75 The wife filed for di-
vorce in May 1998.476 The court gave the husband credit for his pre-
marital funds in the account and amounts expended for marital
expenses. 47 7 The unaccounted for portions were used, at least in part,

464. The net marital estate found by the court was $27,001.63. Adding the IRS pen-
alty of $11,235.36 to the net marital estate results in a new net marital estate of
$15,766.27. Dividing that total in half results in a net value of $7,883.14 for each party.

465. 261 Neb. 881, 626 N.W.2d 576 (2001).
466. Carter v. Carter, 261 Neb. 881, 883, 626 N.W.2d 576, 579 (2001).
467. Carter, 261 Neb. at 883, 626 N.W.2d at 578.
468. Id. at 887, 626 N.W.2d at 581. The wife testified that she believed the husband

gambled away most of the money or used it to pay gambling debts. Id. at 887, 626
N.W.2d at 581.

469. Id.
470. ALI PRINCIPLES, supra note 6, § 4.09 cmt. g (stating that debts are character-

ized by applying the same rules applicable to assets).
471. Id. § 4.09(2)(c). Section 4.09(2)(b) would probably not be applicable because tax

liability appears to have occurred several years prior to the divorce. See id. § 4.10(2).
472. In Carter, the only issue was division of the tax liability. There is no informa-

tion about the parties' other assets or debts.
473. 261 Neb. 75, 621 N.W.2d 491 (2001).
474. Harris v. Harris, 261 Neb. 75, 89, 621 N.W.2d 491, 502 (2001).
475. Harris, 261 Neb. at 79, 621 N.W.2d at 495-96.
476. Id. at 80, 621 N.W.2d at 496.
477. Id. at 87, 621 N.W.2d at 500.
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for gambling.478 Because the unaccounted for funds were marital
funds, the wife was entitled to one-half their value. 47 9 Depending
upon the time period adopted, the ALI Principles would not have
given the wife a share of most of these funds. The ALI Principles sug-
gest allowing recapture of improperly dissipated funds but only for a
limited time;48 0 the illustrations suggest six months or one year prior
to filing.48 1 In contrast, Nebraska law allowed the courts to hold the
husband accountable for the dissipated funds over a period of three
years. This variance between the ALI Principles and Nebraska law
might be avoided by adopting a longer period than those suggested by
the illustrations ALI Principles.

C. A MODEST PROPOSAL - EQUITABLE DISTRIBUTION WITH A

PRESUMPTION OF EQUAL DviSION

The ALI Principles do enjoy the advantage of encouraging greater
predictability in outcomes but the results in some cases would not be
equitable considering the conduct of the parties and other circum-
stances. Nebraska law has the advantage of flexibility but should im-
pose clearer standards. Nebraska should retain its equitable
distribution scheme but should formally adopt a presumption of equal
division.

The courts should abandon the unique Nebraska rule that prop-
erty awards to a spouse generally should be one-third to one-half of
the marital estate.48 2 Instead, the rule should provide that awards
generally should be one-half of the marital estate unless consideration
of the equitable distribution factors requires a different result. If the
court deviates from equal division, the trial court should specify the
justification for deviating from the presumption.

The Nebraska Supreme Court first adopted the one-third to one-
half rule in Kramer v. Kramer48 3 where the court addressed the stan-
dard for awarding alimony. The facts are clear, however, that the ali-
mony award included property division. 48 4 Kramer did not cite any
authority in support of the rule it stated.

478. Id. at 89, 621 N.W.2d at 501.
479. Id. at 90, 621 N.W.2d at 502.
480. ALI PRINCIPLES, supra note 6, § 4.10 (2).
481. See id. § 4.10 cmt. e, ill. 8 & 9.
482. See supra note 347 and accompanying text (discussing the rule).
483. 171 Neb. 128, 105 N.W.2d 741 (1960).
484. Kramer v. Kramer, 171 Neb. 128, 131, 105 N.W.2d 741, 743-44 (1960) (noting

that plaintiff argued that she was entitled to 50% of all property as alimony and stating
that no mathematical formula for alimony but generally one-third to one-half of the
value of property was awarded).
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In an earlier case, Swolec v. Swolec,48 5 in 1932, the Nebraska Su-
preme Court reviewed its prior cases and noted that the amount of
alimony (applied in its historical sense to include property division)
had varied greatly from case to case with some cases one-half the
value of the property, in others one-fourth the value of the property,
and in cases "too numerous to cite" one-third of the value of the prop-
erty.48 6 The court concluded that there were no fixed rules "which
would relieve the trial judge of a patient, detailed study of every fact
and circumstances relating to each [case] as it comes on for trial."48 7

Many years prior to Swolec, the Nebraska Supreme Court in
Smith v. Smith48 8 held that there was "no fixed rule as to the propor-
tion of the husband's property or permanent alimony to be decreed"
but the amount was to be "just and equitable."48 9 The Smith court
cited a Wisconsin case, Varney v. Varney.490 Varney, in turn, had
held:

There is no fixed rule as to the proportion of the husband's
property or permanent alimony to be decreed to the wife on
granting a divorce. It usually ranges from one-half down to a
third, and even below that proportion, according to the cir-
cumstances of the particular case, and what seems fair and
just between the parties.49 1

Whether the Kramer court was announcing a new rule based on
its own experience and prior cases or whether the rule had some ear-
lier origin is unclear. What is clear is that the one-third to one-half
rule is a judge-made rule whose primary virtue is that it provides for
equal and near equal division. There is no logical reason why one-
third is better than, for example, one-fourth, except that it is closer to
one-half.

A rule more clearly calling for equal division is not a dramatic
shift; some scholars have concluded that in most cases Nebraska trial
courts in practice do order an equal division of the marital estate. 49 2

485. 122 Neb. 837, 241 N.W. 771 (1932).
486. Swolec v. Swolec, 122 Neb. 837, 842, 241 N.W. 771, 773-74 (1932).
487. Swolec, 122 Neb. at 842, 241 N.W. at 773-74.
488. 19 Neb. 706, 28 N.W. 296 (1886).
489. Smith v. Smith, 19 Neb. 706, 714-15, 28 N.W. 296, 300 (1886).
490. 16 N.W. 36 (Wis. 1883).
491. Varney v. Varney, 16 N.W. 36, 37 (Wis. 1883). Varney was relying upon an

earlier Wisconsin case, Williams v. Williams, 36 Wis. 362 (1874), which had announced
the same rule.

492. See HOFFMAN ET AL., supra note 5, at 322 ("While the Supreme Court continues
to repeat the 1/3 to 1/2 rule, the trial courts seem to be applying a fifty/fifty rule in
practice."); JACOBS & FLOWERS, supra note 5, at 16 ("It is the authors' belief that in most
cases property is divided equally between the parties and it is rare that those divisions
are appealed to the supreme court.").
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More clearly articulating an equal division rule is likely to help par-
ties predict outcomes before they proceed to trial.

Nebraska courts and the Unicameral should also consider the
ALI's recommendation that nonmarital property be recharacterized as
marital property progressively over the duration of the marriage.
This could help address the problem with the unpredictable Grace ex-
ception which calls out for clarification.4 93 Recharacterizing separate
property over time as marital property could provide a principled
method for dealing with the problem of spouses who work for and own
closely held family businesses and receive benefits in lieu of wages. A
general rule recharacterizing separate property over time, however,
could lead to forced sales of inherited family farms or businesses.

V. CONCLUSION

The Nebraska courts with guidance from Nebraska statutes have
developed an extensive body of rules to govern property division in
marriage dissolution. The law encourages property distribution by
written property settlement agreements if possible. In those cases
where the parties are unable to divide their property by agreement,
the courts order division of the marital estate based on equitable prin-
ciples considering the circumstances of the parties. This standard af-
fords the district courts wide discretion but frequently results in equal
division of the marital estate. Nebraska law applies a familiar three-
step approach. The court must (1) identify and classify the assets and
debts, (2) value the assets and debts, and (3) calculate the net estate
and divide the assets and liabilities. The ALI Principles reject equita-
ble distribution and adopt instead a rule of equal division coupled with
recharacterization of separate property as marital property progres-
sively over the duration of the marriage. The ALI Principles value
predictability and discourage most factual inquires into the details of
motives and conduct during the marriage.

Nebraska's equitable division is preferable to the ALI Principles'
equal division approach. With statutory direction and an increasing
body of case law as guidance, Nebraska law sets forth a logical ap-
proach to property division and leads to consistent outcomes in a large
majority of cases. Nebraska appellate courts, while affording defer-
ence to trial courts, have engaged in meaningful review and have
shown a willingness to modify property division orders. Equitable di-
vision allows Nebraska courts flexibility missing under the ALI Prin-
ciples. Nebraska law should, however, consider the teaching of the

493. See supra notes 263-65 and accompanying text (discussing the Grace
Exception).
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ALI Principles encouraging greater predictability in property division
through clearer standards. Nebraska courts should abandon the one-
third, one-half standard and adopt a presumption of equal division of
the marital estate unless consideration of the equitable distribution
factors demands a different result. If the court deviates from equal
division, the trial court should specify in its order the justification for
deviating from the presumption. By articulating the rationale for de-
viating from equal division, the court will be required to carefully con-
sider its own ruling, help the parties understand the property
division, and provide a clear record for appellate review.


