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LAW PROFESSOR REVEALS
SHOCKING TRUTH ABOUT

HEARSAY

by G. Michael Fenner*

In this booke there is nothing mentioned ... but that which is
of truth: and what mine own Eies haue perfectly seene. 1
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This article exposes shocking, never-before-revealed truths about
hearsay. I take no credit for discovering these amazing secrets: They have
been long known, and carefully guarded, by many people. I do take credit
for the courage to divulge them. 2

I. THEORY-THE PREFACE

Theorie without Practice will serve but for little.3

Before I astonish you with the truth, some theory. Since it is not
theory I am after, consider Part I a preface to, rather than a part of, the
article.

A. Hearsay. Is Inadmissible, Except Sometimes

Hearsay is inadmissible, except . . . well, in exceptional cases.4 This
is the theory of approximately one-half of many evidence courses and
nearly one-third of the law of evidence.' Were this theory truth, the first

2. The late Irving Younger revealed some of the truth in Irving Younger, Reflections on the
Rule Against Hearsay, 32 S.C. L. REV. 281 (1980). He did it in far fewer pages than I.

3. SIR WiLLiAm HOPE, THE COMPLEAT FENCING-MASTER 164 (2d ed. 1692), quoted in THE

OxFoRD ENGLISH DICTIONARY 278 (1971).
4. Authority in a moment, but first-,don't put that in your notes; it may not be true. Authority:

FED. R. EvD. 802: "Hearsay is not admissible except as provided by these rules or by other rules
prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress."

5. 4 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S EVIDENCE 8001011 (1992).

[Vol. 62, No. I
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piece of business would be to define hearsay. The second piece would be
to identify the exceptions.

B. Hearsay Defined

Hearsay is a concept of many parts.

1. Person

There must be a statement by a person. 6 Hearsay does not apply to
a clock telling time,7 a bloodhound barking up a tree at a suspect,8 a
radar device depicting speed, 9 or a declaration by a stop sign telling a
driver to "STOP"! 0

2. Statement

The evidence must constitute a statement." For purposes of hearsay
analysis there are three different ways to make statements: (1) an oral
assertion, (2) a written assertion, and (3) assertive conduct. 2

The first two, oral and written assertions, are pretty clear and usually
easy to spot. The use of words gives them away.13

6. FED. R. Evm. 801(a)-(c).
7. See Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REV. 1138, 1145 (1935).

But see text accompanying note 130 infra.
8. This takes care of complicated common law problems such as that in Buck v. State, 138

P.2d 115 (Okla. Crim. App. 1943) (where the court devoted much time and effort to discussing the
testimonial safeguards of admitting the out-of-court declaration of the un-cross-examinable bloodhound
that had treed the defendant) and in People v. Centolella, 305 N.Y.S.2d 279, 282 (Oneida Co. Ct.
1969) (where the court devoted less time and effort, essentially just noting "it is the handler who is
the witness [not the dog].") See also the Montana Supreme Court's views on "[diogs and other dumb
animals . . . as witnesses in the courts of this state," State v. Storm, 238 P.2d 1161, 1176 (Mont.
1952), discussed infra text accompanying notes 525-27. The real witness is the handler. The dog's
barking cannot be introduced into evidence without the testimony of the handler to lay the appropriate
foundation. It is the handler who proves what the dog meant by its declaration at the bottom of the
tree, and the handler can be cross examined.

On a related matter, one of my research assistants, Dale Cottam, asks "What about this? On the
issue of chicken rustling, the evidence is that when the chickens in question got the chance they
marched from the alleged thief's henhouse to the henhouse from which they were allegedly stolen."
He assures me it is a real case, but he just cannot put his finger on it right this minute. Perhaps
that's for the best.

9. This takes care of the hearsay part of common law cases like City of Webster Groves v.
Quick, 323 S.W.2d 386 (Mo. Ct. App. 1959) where the in-court declarant was the police officer, the
out-of-court declarant was the electric timer that registered defendant's speed and the objection was
hearsay. It makes these issues not hearsay problems, but relevance and expert opinion problems, as
they should be. See also infra text accompanying note 134.

10. See, e.g., R. Collin Mangrum, The Law of Hearsay in Nebraska, 25 CEIosrroN L. REv.
499, 505 (1992) [hereinafter Mangrum].

Sometimes the court recognizes an inscribed chattel as hearsay, recognizes it as a written out-of-
court statement by a person. Infra text accompanying notes 145-49 and note 502.

11. FED. R. Evm. 801(c).
12. Or, two kinds: (1) assertions by words (oral and written) and (2) assertions by conduct.

(This points up one of the difficulties of categorization, which, in turn, points up one of the difficulties
with hearsay.)

13. The use of words gives them away ... almost always. But see the "non-assertive oral
conduct" cases discussed infra text accompanying notes 77 and 441-80.
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The third, assertive conduct, can be troublesome. 14 Not always-a
witness testifies that a particular location had been "pointed out" by
someone else; 'pointing out' constitutes assertive conduct"' 5-but it can
be troublesome.

Under the Federal Rules, and in those states that have adopted this
part of the federal rules, the key is this: If a person intends his or her
conduct to be an assertion, then for hearsay purposes, it is. 16 The key is
what was in the mind of the "person," the actor. Any act intended to
assert can be hearsay.

The theory seems to be that a person not intending to make an
assertion cannot be lying. The question is: Was the assertion intended?
Under this theory, intention is an element of lying. This definition seems
to be aimed at conduct that is a lie. Only coincidentally does it pick up
conduct that is mistaken, conduct that is taken out of context, conduct
that reacts to faulty perception or lousy memory and all of the other
problems that could be addressed if we could cross-examine the actor. 7

What about suicide offered as a statement of the deceased's knowledge
of his or her own guilt of some other crime?' 8 Hearsay or not? Did the
actor intend the suicide to be an assertion? If so, it is a statement. If not,
it is not a statement.

It is not that this federal rule journey into the mind of the actor is
always so easy.' 9 It is instead that for those who care to find an answer,
the federal rules precisely locate where to look3 °

14. A sub-set of the cases involving assertive conduct are the cases involving assertive non-
conduct, or assertive silence. In Silver v. New York Cent. R.R. Co., 105 N.E.2d 923 (Mass. 1952),
the plaintiff claimed it got so cold on defendant's train that she was injured. The defendant offered
the testimony of the porter from the plaintiff's car that there were 11 other passengers in that car
and none of them complained of the cold. The lack of assertion that it was cold was offered to prove
that it was not cold.

15. United States v. Caro, 569 F.2d 411, 416 n.19 (5th Cir. 1978). See also, e.g., State v.
Bawdon, 386 N.W.2d 484, 487 (S.D. 1986) (six-year-old victim of sexual abuse nodded head in
response to doctor's question regarding the nature of the abuse).

16. Throughout this article, the terms "Rule(s)" and "Federal Rule(s)" will refer to the Federal
Rules of Evidence.

17. "[I]t seems self-evident that in general the risks of ambiguity and misinterpretation are much
greater when an out-of-court declarant's belief is inferred from nonverbal conduct rather than from
verbal assertion." Olin G. Wellborn III, The Definition of Hearsay in the Federal Rules of Evidence,
61 TEX. L. REv. 49, 62 (1982) [hereinafter Wellborn].

The common law rule on the admissibility of assertive conduct had more to do with all of the
testimonial infirmities. (Rather than just the one: Was the out-of-court declarant lying?) It was much
more difficult to understand and to apply. The difficulty with the common law rule is, in truth, what
led the drafters of the Federal Rules to throw up their hands in surrender. This is one of those truths
that everyone seems to know, but no one writes down. I have plenty of oral assertions in support of
this part of this footnote, but none written. Everything has to start somewhere: From now on people
can cite me. Here is as close as I can come to a supporting citation: "The best reason for leaving
nonassertive conduct out of the hearsay definition is the manifest and understandable difficulty that
lawyers and judges have had in recognizing and dealing with it with any consistency." Id. at 67.

It strikes me that this reason for doing away with nonassertive conduct as hearsay supports equally
well doing away with hearsay altogether-"the manifest and understandable difficulty that lawyers
and judges have had in recognizing and dealing with it with any consistency"-but I am getting ahead
of myself. Id.

18. See Daniel Webster's prosecution of John Francis Knapp, in Commonwealth v. Knapp, VII
American State Trials 395 (S. Jud. Ct. Mass. 1830), cited in JoHN KAP.AN ET AL., EVIDENCE CASES
AND MATERL4LS 104-05 (7th ed. 1992).

19, Let me paraphrase an example offered by Professor Wellborn: Man is on trial for having
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3. Out-of-Court Statement

The statement must be made out-of-court. But, of course, this is not
true. Even a statement made in court can be hearsay. Former testimony,
for example, can be hearsay. 2'

The truth (if I may be allowed a bit of truth in these prefatory
materials) is that we must be dealing with evidence of a statement, made
other than in this courtroom, as a part of this proceeding.

Is a witness testifying to what someone said at a time and place other
than right now in this courtroom, or is a witness testifying to assertive
conduct that occurred at a time and place other than right now in this
courtroom, or is a witness authenticating a written statement made at a
time and place other than right now in this courtroom?

4. Offered to Prove the Truth of the Matter Asserted

The out-of-court statement must be offered to prove the truth of the
matter asserted. 22 Deciding whether an out-of-court statement is offered to
prove the truth of the matter asserted involves answering two questions.
First, what is the assertion? Second, what is the issue? The two answers
are then compared. The trick is to identify the assertion and the issues.

What is the assertion? First, it is what the out-of-court declarant did
assert, not what the attorney is now asserting. Second, it can be easy to

assaulted Woman; Woman's testimony is unavailable; Nurse will testify, "When Man came to visit
Woman, Woman hid in another room." Wellborn supra note 17, at 64-65. Is this assertive conduct
or not? Perhaps not: Perhaps she is just hiding, without meaning to say anything. Perhaps so: Perhaps
she is hiding and meaning to say to the world, "Keep him away from me (He has beaten me up)."
Or she may mean, "Keep me away from him." The judge must decide what the woman meant, for
it is a question of law: "Preliminary questions concerning . . . the admissibility of evidence shall be
determined by the court." FED. R. EvD. 104(a). Because her testimony is unavailable, the judge
cannot ask her. It may or may not be an easy decision to make.

20. The codification that from now on, insofar as conduct is concerned, the hearsay rule will
not bother itself with nonassertive conduct, is arbitrarily dismissive ("[D]ubious at best," Wellborn,
supra note 17, at 64) of one of the ways out-of-court persons communicate. It is, however, "an
innocuous concession." Id. It is a convenience. It does remove some cases from the hearsay rule (and,
in my view, as you will see when I get to the Truth, the less the hearsay rule has to do, the better).
And, as I say in the text, "for those who care to find an answer, [this approach] precisely locate[s]
where to look."

21. FED. R. EviD. 804(b)(1).
22. FED R. Evlm. 801(c). See also, e.g., Anderson v. United States, 417 U.S. 211, 220 n.8 (1974).

This is "an awkward phrase that describes a difficult idea." This is quoted from Professor James
McElhaney's Litigation column in the ABA Journal, this one from the November 1, 1988 column
titled "The Real Witness." No one writes easier to read, more intelligent, more insightful, more useful
articles about in-trial applications of the rules of evidence than Professor McElhaney. He makes the
ABA membership worth the cost. He says you can trim this phrase down to "offered to prove its
truth," but that even this Slim-Fast version of the traditional definition doesn't work very well "in
the middle of a witness's testimony." James McElhaney, The Real Witness, 28 A.B.A. J. 82 (1988).

On the subject of useful articles, Norman M. Garland, An Overview of Relevance and Hearsay:
A Nine Step Analytical Guide, 22 Sw. U. L. REy. 1039 (1993) presents a simple way to work through
hearsay problems, particularly useful for law students trying to get their hooks into the rule for the
first time and for lawyers trying to get their hooks into the rule again.

And, as another insightful author in the field of evidence has noted, no matter how simply you
try to state the concept, "Understanding when a statement has evidentiary value for purposes other
than its truth content is one of the most ... confusing issues in evidence." Mangrum, supra note 10,
at 506.
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identify just what the out-of-court declarant did assert. Sometimes it is
obvious from the words used. It is what was said. It is the text of the
out-of-court statement. But this is not always true. The English language
is full of code words, colloquialisms, double entendre, jingoism, sarcasm,
euphemisms, idioms, and all kinds of assertions that do not mean what
they say. 23 Question: What was asserted when what was said was "I'm
sure?" Answer: I'm not always sure. And sometimes nothing was said,
the assertion is by conduct, and identifying the assertion in the conduct
can be difficult. 24

What are the issues in the case?25 Sometimes the answer will be
obvious, sometimes it will require some research. The issues, of course,
are found in the statutes or the case law that are the basis for the lawsuit,
including the defenses, plus the credibility of each witness. 26

Having identified the assertion and the issue, compare them. Are they
the same or are they different? If they are the same, the out-of-court
statement is offered to prove the truth of the matter asserted and chances
are it is hearsay. If they are different, the out-of-court statement is not
being offered to prove the truth of the matter asserted and chances are it
is not hearsay.

Some examples of purposes for which a statement might be offered
other than to prove the truth of the matter asserted are: (1) to impeach,
where it is a prior inconsistent statement; 27 (2) to rehabilitate, where it is
a prior consistent statement;2 (3) as circumstantial evidence of the state
of mind of the person who declared it;29 (4) to show its effect on the mind
of the person who heard it;30 (5) to show that the one who heard the

23. See infra text following note 460.
24. See supra text following note 14.
25. As opposed to the precise issue or issues to which the evidence might be offered.
26. If your jurisdiction has a good set of pattern jury instructions, that is one very good place

to find the issues. My jurisdiction has such a set: NEBRAS.A JURY INSTRUCTIONS (2d ed. 1989).
27. E.g., United States v. Tavares, 512 F.2d 872, 874 (9th Cir. 1975). Under the Federal Rules

of Evidence, some prior inconsistent statements are defined as nonhearsay and may be offered as
impeachment and substantive evidence. FED. R. Evm. 801(d)(l)(A).

28. E.g., United States v. Brennan, 798 F.2d 581, 587-88 (2d Cir. 1986); United States v. Harris,
761 F.2d 394, 398-400 (7th Cir. 1985) and United States v. Rubin, 609 F.2d 51, 66-70 (2d Cir. 1979)
(Friendly, J., concurring) (explaining position contrary to that later taken in Payne and Miller,
following). But see, United States v. Payne, 944 F.2d 1458 (9th Cir. 1991) cert. denied, 112 S. Ct.
1598 (1992). Payne suggests that Federal Rule of Evidence 801(d)(I)(B) changes this common law
approach. The definition in this part of the rule-that says a certain kind of rehabilitative prior
statement is nonhearsay for all purposes, substantive and impeachment-is exclusive and, apparently,
overrides other parts of the hearsay definition, including the part that says a statement is not hearsay
if it is not offered to prove the truth' of the matter asserted, but only to show that it was said and,
thereby, to rehabilitate the witness. Accord United States v. Miller, 874 F.2d 1255, 1271-74 (9th Cir.
1989) ("[P]rior consistent statements may [not] be admitted for rehabilitation apart from Rule
801(d)(l)(B). ... )

29. The most infamous example in law professing circles is, "On the issue of the sanity of D,
a woman, D's public statement, 'I am the Pope."' Edmund M. Morgan, Evidence Exam, Summer
Term, 1946, Harvard Law School, quoted in JOHN KA'LAN ET AL., EVIDENCE CASES AND MATERIALS

126 (7th ed. 1992). This example is discussed infra text accompanying notes 141-45.
30. E.g., United States v. Malik, 928 F.2d 17, 23 (1st Cir. 1991); United States v. Hyde, 448

F.2d 815, 845 (5th Cir. 1971). And, of course, the case made famous by John Kaplan and Jon Waltz,
Subramaniam v. Public Prosecutor, 100 Solicitor's Journal 566 (Jud. Comm. Privy Council 1956),
cited in JotHN KAPLAN ET AL., EVIDENCE CAsEs AfN MATERIALS 93 (7th ed. 1992).
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statement was on notice of the facts contained therein;3' (6) to show
personal knowledge of independently established facts;32 (7) as a "verbal
act" or words of legal significance;33 and (8) to show "its patent falsity." '34

More on these examples later, as I discuss the Truth.

5. The Definitional Exclusions

In a federal rules jurisdiction, the definition of hearsay is not complete
without the seven definitional exclusions. So here they are. Like Snow
White's seven friends, some make sense, some make partial sense, others
do not make much sense at all. Regardless, they are in the rule.

a. A Prior Inconsistent Statement Made Under Oath

If the out-of-court declarant is (a) testifying in court and subject to
cross-examination regarding the out-of-court statement and (b) this declar-
ant's out-of-court statement is inconsistent with his or her trial testimony
and (c) the out-of-court statement was made under oath, then it is not
hearsay. 5

Such a statement is admissible for all purposes including to impeach
the witness (one requirement is that the out-of-court statement be incon-
sistent with an in-court statement, so, by definition, the out-of-court
statement must be a prior inconsistent statement) and as substantive
evidence of the facts stated in the out-of-court statement.

b. A Prior Consistent Statement Offered to Rebut a Charge of
Recent Fabrication

If the out-of-court declarant is (a) testifying in court and subject to
cross-examination regarding the out-of-court statement and (b) this declar-
ant's out-of-court statement is offered to rebut a charge that he or she
has recently made up a lie or been subject to improper influence, then it
is not hearsay.3 6 The only difficult part of this rule is that the definitional
exclusion is limited to situations where counsel has suggested that the out-
of-court declarant recently made up a lie or was subject to improper
influence.

7

31. E.g., Vinyard v. Vinyard Funeral Home, Inc., 435 S.W.2d 392 (1968). Or to prove that if
they had looked, they would have been on notice. See also Johnson v. Misericordia Community
Hosp., 294 N.W.2d 501 (Wis. 1980).

Maybe this really is not any different than the third and fourth items on this list. See supra note
12.

32. See, e.g., Bridges v. State, 19 N.W.2d 529 (Wis. 1945) and United States v. Muscato, 534
F. Supp. 969 (E.D.N.Y. 1982), discussed infra in the text accompanying notes 50-62.

33. Under Rule 801(d)(2)(A) & (D) of the Federal Rules of Evidence, many of the statements
that used to be argued as nonhearsay "verbal acts" are not nonhearsay admissions by a party or a
party's agent. E.g., Ries Biologicals, Inc. v. Bank, 780 F.2d 888 (10th Cir. 1986).

34. United States v. Pedroza, 750 F.2d 187, 203 (2d Cir. 1984).
35. FED. R. EvID. 801(d)(1)(A).
36. FED. R. Evm. 801(d)(l)(B).
37. Note that the prior inconsistent statement described above (at text accompanying note 35)

must have been made under oath; the prior consistent statement described here need not have been
made under oath. Judge Weinstein and Professor Berger state that the difference may have been
inadvertent, in the nature of a typographical error. "This may have been an oversight or may have
been due to the limited possibilities of abuse of rehabilitative statements." 4 JACK B. WEINsTEIN &
MARGARET A. BERGER, WEINSTEIN's EVIDENCE 801(d)(l)(B)I01] (1988).
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c. A Statement Identifying a Person

If the out-of-court declarant is (a) testifying in court and subject to
cross-examination regarding the out-of-court statement and (b) the out-of-
court statement identifies a person and was made after perceiving that
person, then the out-of-court statement is not hearsay."

d. A Party's Own Statement Offered Against Him or Her

If the out-of-court statement is a party's statement, and if it is offered
against the party who made it, it is not hearsay. 9

This is the traditional, common law "admissions" exception to the
hearsay rule, but it encompasses much more than just "admissions." In
nowise must the statement be against a party's interest (when made, or
even when offered into evidence), so long as it is that party's statement
and it is offered into evidence by an opponent.

e. A Statement By a Party's Employee

If the out-of-court statement (a) was made by an agent of the party
against whom the statement is offered and (b) concerns a matter within
the scope of the agency or employment (the focus is on the subject of the
statement, not the authority of the declarant to speak for the employer)
and (c) was made during the existence of the employment relationship
("hired-to-fired"), then it is not hearsay.4"

38. FED. R. Evto. 801(d)(1)(C). This was added to the federal rules sometime after their initial
adoption. "Although this provision appeared in the Rule as promulgated by the Supreme Court, it
was eliminated by Congress when the Rules of Evidence were originally adopted but reinserted [a few
months later]." 4 JACK B. WEINSTEiN & MARGARET A. BERGER, WENSTEIN'S EVIDENCE 801(d)(l)(C)[01]
(1988).

Because it was a late addition to the Federal Rules, this particular definitional exclusion did not
make, and has not made, its way into the version of the rules adopted in my home jurisdiction. As
noted above, initially the United States Congress took the same position as the Nebraska Unicameral
and refused to adopt this part of the rule. WEINSTEiN'S EVIDENCE characterized this move as "'the
most incomprehensible action of Congress in modifying the Rules of Evidence."' WEINSTEIN'S Evi-
DENCE, at 801(d)(l)(C)[01) (1992) (quoting an earlier version of this same treatise). Presumably,
Judge Weinstein and Professor Berger would be similarly short with the Nebraska Unicameral and the
legislative bodies of the four other states-Arkansas, Maine, North Carolina, and Oklahoma-they
identify as having omitted this from their rules. WEINSTEiN'S EVIDENCE, 801(d)(l)(C)[02] (1992).

Though this definitional exclusion did not make it into the Nebraska rules, not many people seem
to have noticed. Mangrum, supra note 10, at 335.

39. FED. R. Evm. 801(d)(2)(A).
40. FED. R. EviD. 801(d)(2)(D). This definitional exclusion as enacted in my home jurisdiction

is somewhat different. The out-of-court statement fits this definitional exclusion in Nebraska if it (a)
was made by an agent of the party against whom the statement is offered and (b) concerns a matter
within the scope of the agency or employment (the focus is on the subject of the statement, not the
authority of the declarant to speak for the employer)-so far this is the same as the federal rule, but
then Nebraska adds this extra foundational element-and (c) was made while the out-of-court declarant
was on the job. Neb. Evid. R. 801(4)(b)(ii), Neb. Rev. Stat. § 27-801(4)(b)(ii) (1989). In other words,
the timing of the statement under the federal rule is "hired-to-fired," while the timing under the
Nebraska rule is "while punched in."
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f. A Statement By an Employee Authorized to Speak

If the out-of-court statement (a) is offered against a party and (b)
was made "by a person authorized by the party to make a statement
concerning the subject," it is not hearsay.4'

This definitional exclusion is subsumed by Federal Rule of Evidence
801(d)(2)(D), regarding statements by an agent or employee of a party.
Everything that fits here, also fits there.42 I suspect the reason it was
written as a separate definitional exclusion is more historical than anything
else.

g. An Adoptive Admission

If the out-of-court statement (a) is offered against a party, (b) was
made within the hearing of that party (you aren't held to have adopted it
unless there is some indication you could hear it), (c) probable human
behavior would have been to deny the statement if it was not true, (d)
the party did not deny that statement and (e) there is no other apparent
reason for the lack of denial (such as the 5th Amendment) then it is not
hearsay. 43

h. An Admission By a Co-conspirator

If (a) a conspiracy existed, (b) the out-of-court declarant and the party
against whom the out-of-court statement is offered were both members of
the conspiracy, (c) the out-of-court statement was made during the course
of the conspiracy (when did it begin and when did it end) and (d) the
out-of-court statement was made in furtherance of the conspiracy, then
the out-of-court statement is not hearsay. 4

C. And Then There Are Some Exceptions

And then, having defined hearsay, the second piece of work is to
identify and become comfortable with the exceptions.

There are a lot of them.
Twenty-nine of them are written down in the Federal Rules,45 and

two of those invite the court to create new exceptions for trustworthy out-

41. FED. R. Evrm. 801(d)(2)(C).
42. Under the Federal Rules, the definitional exclusion for statements by employees authorized

to speak is subsumed by the definitional exclusion for statements by an agent of a party. In my
jurisdiction, the former does include a kind of out-of-court statement that is not covered by the latter:
something said by a "speaking agent" after working hours. See supra note 40.

43. FED. R. Evm. 801(d)(2)(B). But not all of the foundational elements are stated in the rule.
Therefore, see also, e.g., United States v. Diaz, 936 F.2d 786, 788-89 (5th Cir. 1991); United States
v. Joshi, 896 F.2d 1303 (1 1th Cir. 1990) and Mangrum, supra note 10, at 525.

44. FED. R. EviD. 801(d)(2)(E). In a criminal or civil case, the offering party must establish
foundational elements of 801(d)(2)(E) by a preponderance of the evidence. Bourjaily v. United States,
483 U.S. 171, 175 (1987). When deciding whether foundational elements of 801(d)(2)(E) have been
shown, the court may consider the out-of-court statement sought to be admitted. Id. at 181.

45. FED. R. Evm. 803(l)-(24) and 804(b)(l)-(5).
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of-court statements not covered by the other written exceptions.4
The late Irving Younger told us that he did not know anyone who

had catalogued the exceptions, but he thought we "might have as many
as fifty or so.'47

Theory: There are two inclusionary rules of evidence-relevance
and competence. If it is relevant and competent, it is presumptively
admissible. All of the rest of the rules, including the hearsay rule, are
exclusionary. The "thou shalt nots." The theory is that hearsay is inad-
missible, with some exceptions, of course, but the general rule regarding
hearsay is that it is not admissible in evidence. This is theory. This article
is not about theory, but truth. This, then, is where the article begins.

II. TRUTH

The moment one begins to investigate the truth of the simplest
facts which one has accepted as true it is as though one had
stepped off a firm narrow path into a bog or quicksand-every
step one takes one sinks deeper into the bog of uncertainty.4

I have identified eight true statements about hearsay.

A. Truth # 1: Everything Is Nonhearsay

But the sales slips were not admitted to prove that Hutchison bought
the vans. They were admitted to prove that someone using Hutchison's
name bought the vans, from which the jury could infer that the
person using Hutchison's name was Hutchison himself.49

Most everything can be made to be nonhearsay.
There is a famous case, Bridges v. State,50 where the court allowed

into evidence out-of-court statements a seven-year-old child made to her
mother and to a police officer. The young girl had been the victim of a
sexual assault. Her out-of-court statements described several exterior and

46. These two rules, 803(24) and 804(b)(5), of the Federal Rules of Evidence, are identical in all
but two ways. Each is an exception for a hearsay "statement not specifically covered by any of the
foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness .... ." The
relation back to the "guarantees of trustworthiness" of "the foregoing exceptions" is a relation back
to different foregoing exceptions, which presumably have different guarantees of trustworthiness.
Additionally, with Rule 803(24) the availability of the out-of-court declarant is irrelevant, and with
Rule 804(b)(5) the unavailability of the testimony of the out-of-court declarant is required. As far as
I can tell, these differences are meaningless.

47. IRVING YOUNGER, Ttm LAW OF EVIDENCE, VIDEO TAPE # 7, EXCEPTIONS-Ill, (National
Practice Institute 1979). Younger also pointed out that it takes but four words to state the rule against
hearsay, and 2,500 to state the exceptions. Irving Younger, Reflections on Rule Against Hearsay, 32
S.C.L.REV. 281, 281 (1980).

Sixty some years ago, McCormick characterized the hearsay rule as "riddled with thirteen or more
exceptions." Charles T. McCormick, The Borderland of Hearsay, 39 YALE L.J. 489, 503-04 (1930).
Truly the good ol' days.

48. LEONARD WOOLF, DOWNHILL ALL THE WAY 9-10 (1967) quoted in J. Atlas, Stranger Than
Fiction, N.Y. Times Magazine (June 23, 1991).

49. United States v. Saint Prix, 672 F.2d 1077, 1083 (2d Cir. 1982), cert. denied, 456 U.S. 992
(1982). Discussed infra text accompanying notes 91-92 and 491-95.

50. 19 N.W.2d 529 (Wis. 1945).
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interior details of the house in which she said she was assaulted. It was
subsequently discovered that this description closely fit defendant's home
(and probably 1,000 others?). The court let the mother and the police
officer testify to what the child had told them. It was not hearsay.

I would say this: It was an out-of-court statement, offered to prove
the truth of the matter asserted. The evidence would be this: first piece
of evidence-"I was assaulted in a house that looks like this." Second
piece of evidence-defendant lives in a house that looks like this. Conclusion:
Defendant was the assailant. The testimonial infirmities of hearsay are
present: the risk of insincerity, poor memory, suggested narration, and
faulty perception-no cross examination. My conclusion: It was hearsay.

The court said this, sort of: Hers was a statement used as circumstantial
evidence of memory or belief. The court said it was not hearsay. Rather,
it was circumstantial evidence indicating knowledge on the part of the
declarant at a particular time. It was evidence of her state of mind. It
was not offered to prove the truth of the matter asserted, but just to
prove what she knew at a time prior to the defendant becoming a suspect.
And other mumbo jumbo.5'

It may be ... no, it is true that this evidence indicates knowledge on
her part of a particular scene, at a particular time. The police officer's
testimony as to what she told him does have that feature, and so does her
mother's testimony as to what she told her. It is, however, also and
unavoidably true that the primary usefulness of this evidence in this case
is as a statement, "I was sexually assaulted in a place that has the following
description, 5 2 not to prove her knowledge or state of mind, but to prove
the place in which she was assaulted.

The hearsay dangers were minimized in Bridges by the fact that the
young girl did testify and was subject to cross-examination. 3 This, however,
had nothing to do with the court's analysis as to why her out-of-court
declarations to her mother and the police officer were not hearsay.

Someone is going to jail-and is being labeled a child abuser-based
in part on this young girl's out-of-court description of a house. Someone
has become a suspect, an accused, and finally a convict based in part on
the assumption that her out-of-court description of the house of the assault
is a true description.

Judge Weinstein has done something similar in the Muscato case. 4

He has given us a peek at how far this "circumstantial evidence of state

51. "When, for instance, it was proven that [the victim] stated during the evening after the
alleged assault that there was a picture of the lady in the room, her statement did not constitute
competent evidence to prove that there was such a picture in the room. But her statement was
competent as evidence to prove that she had knowledge of such an object in the room and for this
purpose the utterance is not inadmissible hearsay, but is a circumstantial fact indicating knowledge on
the part of [the victim] at a particular time." Bridges, 19 N.W.2d at 536.

52. Relating to the previous footnote, "I was sexually assaulted in a room that contained a
picture of 'the lady."'

53. This case is, then, unlike State v. Plant, 461 N.W.2d 253 (Neb. 1990), discussed infra text
accompanying notes 286-91, where the only evidence of the young girl's knowledge of the event was
through out-of-court declarations.

54. United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y. 1982).
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of mind" can go towards swallowing the whole hearsay rule. Gollender
was part of a conspiracy. The question was whether Muscato also was a
part. Gollender testified that he'd put a label on a gun. There was evidence
there had been a label on the gun found on Muscato. This arguably linked
Muscato to Gollender, and, through Gollender, to the conspiracy on trial."

Gollender was impeached, or, as Judge Weinstein put it, "[T]he
defense attorney had a field day with him on cross-examination. ' 5 6 In
response, the prosecutor called a special agent of the United States Treasury
Department who testified that Gollender had made an out-of-court statement
regarding the labeling of the gun, and had made the statement before
there was any opportunity for anyone to have placed the suggestion in his
mind. Judge Weinstein let this earlier statement in as non-hearsay under
the theory that it is circumstantial evidence of Gollender's state of mind;
it proves the existence of a memory in Gollender's mind at a relevant time
past; and, in terms of whether this was in Gollender's mind on this date
past, we can cross-examine a person who has first-hand knowledge-a
person who heard him say it on this date past.57 "Who is the real witness?"
as Professor McElhaney would ask.58 The treasury agent, and he is
testifying.

5 9

In Bridges, the young girl's out-of-court declaration is offered to
prove the existence of knowledge (and that it does). From the existence
of knowledge, the triers of fact will be asked to draw an inference. But
what inference? If they are asked to infer the cause of the state of mind, 6

0

that is no different than just saying in the first place, "We offer it to
prove that this is the room where she was assaulted." Or maybe it is just
offered to prove the existence of the knowledge and then there will be
other evidence that will establish the truth of the knowledge, but then
what good is the existence of the knowledge, or, at least, what good is it
that outweighs the danger the jury will look at it and say, "Defendant's
room is the room where she was assaulted?"

In truth, the problems presented by the evidence in Bridges and
Muscato seem to be Rule 403 problems more than hearsay problems. It
seems that this evidence is predominately hearsay, and the arguments to

55. This and other "overwhelming" evidence. Id. at 971. This opinion was in response to a
motion for a new trial. Judge Weinstein could have used the harmless error rule. See infra text
accompanying note 300.

56. Id. at 972.
57. 1 resisted typing that sentence because it sounds too much like the student response, "It is

not hearsay because she heard him say it."
58. James W. McElhaney, The Real Witness, 28 A.B.A. J. 82 (1988). Similarly, while recognizing

that it ignores the case where a witness's own out-of-court statement is hearsay, Professor Wellborn
offers this: "[Tihe hearsay problem exists whenever the belief of a human being other than the witness
is used as evidence .... " Wellborn, supra note 17, at 55.

59. Judge Weinstein also let it in as a nonhearsay prior consistent statement, under Federal Rule
of Evidence 801(d)(l)(B), and as reliable and relevant under the residual exception in Federal Rule of
Evidence 803(24). Muscato, 534 F. Supp. 978-79. On the latter point, there had not been pre-trial
notice of use of this exception, "but no objection on this ground was made nor could it have been
made with any force since the court would have granted a continuance if one had been requested."
Id. at 979.

60. id. at 976.
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the contrary are too cute. Under the operative definition, these statements
are hearsay, 61 but they should not be. The problem is one of probative
value versus unfair prejudice and we should recognize it as such. Or as
Judge Weinstein said as he lead into the meat of Muscato, "In this case,
the extra-judicial declaration was both reliable and useful." '62

In Posner v. Dallas County Welfare,6 the county attempted to terminate
the Posners' parental rights to their two minor daughters. In evidence was
a particularly damning out-of-court statement spoken by one of the
daughters: While playing with a friend, the daughter said, "[G]ive me
your doll and I'll show you with mine how daddies sex their little girls." 64

This out-of-court statement was held to be admissible to show state of
mind.

65

The argument that these statements are not offered to prove the truth
of the matter asserted but only to show that they were part of the state
of mind of those who said them is one that can be applied to very nearly
all hearsay, and it simply confuses the issue to make this argument.66 Every
piece of hearsay has a nonhearsay state-of-mind use. Of course that use
often is irrelevant. 67 Which foreshadows my point that hearsay really is
admissible, and we are pretending when we say otherwise, and the real
problems are problems of probative ,value balanced against the danger of
unfair prejudice with, in the hearsay situation, an emphasis on the unfair
prejudice resulting from the unavailability of cross-examination.

Here is my personal favorite state-of-mind case. In Armstrong v.
State,6" the defendant was convicted of homicide. Two men were involved
in an argument in a bar. One man, the accused, left the bar to get a gun.
The bartender and others in the bar warned the other man, the victim,
that the accused may have gone home for a gun and that, for his own
safety, the victim should leave. The bartender made similar statements to
others in the bar. The victim did not leave and the accused came back
and shot him dead.

The accused claimed he killed in self defense. The evidence I am
concerned with is the bartender's out-of-court statements to others in the
bar, other than the victim.6 Testimony as to what the bartender said was

61. Weinstein's approach to Gollender's out-of-court statements may be a perfectly fine response
to a hearsay rule, but it does not really respond to our hearsay rule.

62. Id. at 974.
63. 784 S.W.2d 585 (Tex. Ct. App. 1990).
64. Id. at 587.
65. Id. Actually what the court said is this: The testimony was not offered to prove the truth

of the matter asserted, but only to show that the statement was made, therefore it falls under the
state-of-mind exception. In other words, what the court said is this nonhearsay evidence is relevant to
declarant's state of mind and so it fits under that exception. Id. Nonhearsay? Or admissible hearsay?
The court's answer seems to be, "Both."

66. Not to mention that it confuses law students all across this great country.
67. See, e.g., United States v. Hernandez, 750 F.2d 1256 (5th Cir. 1985) and United States v.

Reynolds, 715 F.2d 99, 101 (3d Cir. 1983) (discussed infra note 258).
68. 826 P.2d 1106 (Wyo. 1992).
69. The prosecutor also introduced statements the bartender and others made to the victim. This

was let in as nonhearsay state of mind evidence: Without regard to its truth, it was relevant to the
state of mind of the victim, which, in turn, was relevant to the claim of self defense. This part of
the ruling is uneventful. Armstrong, 826 P.2d at 1119.
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allowed in as state-of-mind evidence. Here is the reasoning: The persons
to whom the bartender made these statements were witnesses at the trial;
the bartender's statements were relevant to the state of mind of the
witnesses; their state of mind is relevant to their credibility as witnesses,
in that it reinforces that they were likely paying attention. 70 The evidence
was not offered to prove the truth of the matter asserted (that the defendant
had gone home to get a gun-and therefore that the shooting might have
been premeditated); instead, it was offered to prove the state of mind of
some witnesses (having been told there might be gun-play, they were likely
to be paying attention). It was not offered, as would be more typical, to
prove the state of mind of a party or the victim; it was offered to prove
the state of mind of some witnesses.

Since all hearsay has a nonhearsay state-of-mind use and, when viewed
that way, the question becomes one of probative value and unfair prejudice,
then in a very real sense every hearsay problem can, if all else fails, be
recast as a Rule 401/403 problem. Someone heard it, and it affected his
or her state of mind. The trick is to make that state of mind relevant.

Perhaps more straightforwardly, though no more correctly, In re
Dependency of Penelope B.71 found that much of what was said out-of-
court by the six-year-old child sexual-assault victim was not hearsay. When
a tulip blooms, said the court, it does not intend to assert, "It is spring,"
so a witness's testimony that a tulip bloomed is not hearsay to the issue
of whether it was spring. When a dog limps, it is not asserting, "My leg
is injured," so a witness's testimony that a dog limped is not hearsay to
the issue of whether the dog was injured. From there, the court concludes,
"[T]he testimony of a witness that he or she observed a person limping
may be offered as circumstantial evidence that the person was injured.' '72

From there, the court concludes that much of what Penelope B. said about
who assaulted her and how was out-of-court nonassertive verbal conduct.

Two problems exist with this: First, tulips and most dogs don't lie,
but people do; second, the rule says that conduct is not a "statement"
unless it is intended to be so and the move from the limping dog to the
limping person ignores that the person can be intending his or her limping
to be an assertion. Take, for example, the pedestrian-plaintiff faking having
been run over by a taxi cab. The problem with the court's analysis in
Penelope B. is that it skips the analysis. Was Penelope B. intending her
verbal and nonverbal expressions to make statements or not?73

Here is what the court seems to me to be saying. Tulips and, by and
large, animals don't lie. Rather, what they do is reflexive and not the

70. Here I have translated a bit, but I cannot see what else the court could have meant. The
court said, "The jury was entitled to weigh [a witness'] state of mind into his report of suddenly
paying attention . Id. at 1120. "[This] testimony set the stage of the witnesses' observation

." Id.

71. 709 P.2d 1185 (Wash. 1985).
72. Id. at 1191-92.
73. The court stated the relevant principle-when an out-of-court "utterance" is not an intentional

expression of fact or opinion, it is not a "statement," which means it is not hearsay. Id. at 1191.
But the court did not apply this principle. It simply assumed that much of what the victim said was
"nonassertive verbal conduct." Id. at 1192.
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product of intelligent thought or outside influence. Insofar as intelligent
thought or susceptibility to outside influences is concerned, the court seems
to be equating very young children with the animal and vegetable parts of
the kingdom. The court seems to be concluding that to the extent children
are subject to outside influence, it tends not to have much lasting impact.
A lot of what Penelope B. said sort of freely flowed from her, on her
own, with little or no apparent coaching. A lot of what she said was in
response to questions. Though not broken down this way in the opinion,
the former was ruled nonhearsay, the latter hearsay.

But if Penelope B. is playing with anatomically correct dolls and holds
the penis of the male doll, points it in the direction of the therapist, and
says, "Put this in your mouth," why is that nonhearsay? That statement
is nonhearsay in the given circumstances, but becomes hearsay if the
therapist says, "What did your daddy do?" and the young girl holds the
penis of the male doll, points it in the direction of the therapist, and says,
"Put this in your mouth." There may be significant differences in the
reliability of these two pieces of evidence, and we may want to let one in
and keep the other out, but what is the difference in terms of the hearsay
rule? In the context of how they are used in this case, aren't they both
out-of-court statements that assert what her daddy did to her, and isn't
that exactly why the prosecutor is offering each to prove the truth of the
assertion?

Some will say I am forgetting the element of intent to assert. When
the girl responds to the question, we know she is intending an assertion.
When she volunteers the information during observed play with anatomically
correct dolls, she is not intending an assertion. How do we know this? In
cases like Penelope B.'s, it seems intuitive. It tends not to be based on
any particular testimony about Penelope B. or children or sex abuse victims
in general, or much particular testimony about the special circumstances
surrounding the incident on trial. It seems to reflect a belief that children
either are not sophisticated enough or motivated enough to lie when they
speak spontaneously. But throw in an adult questioner with his or her
agenda and you have both the sophistication and the motive. 74

But these things are not hearsay things. What is really going on here
has little to do with whether an out-of-court statement is offered to prove
the truth of the matter asserted, or whether an out-of-court verbalization
is intended to assert and, therefore, is a "statement." It has to do with
creating a new class of nonhearsay statements for certain kinds of things
said by children. Or it has to do with creating a new hearsay exception
for certain things said by children, and particularly abused children. 7

In United States v. Weeks, 76 one kidnapper called the other "Gato."
An assistant warden testified that defendant's prison nickname was "Gato,"

74. Though if the adult questioner is a doctor hired to diagnose or treat the child, most of the
child's extra-judicial statements will be admissible hearsay. FED. R. EvD. 803(4).

75. Not surprisingly, this is exactly what many courts and many legislatures have done: At least
25 states have created new exceptions for child-victim hearsay in sexual abuse cases. This is discussed
later in the article. See infra Truth # 6.

76. 919 F.2d 248 (5th Cir. 1990).
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which he knew because he had heard a guard and other inmates call
defendant "Gato." The warden's testimony, of course, helped establish
the identity of defendant as one of the kidnappers. Defendant objected
that the warden was testifying to out-of-court statements by inmates and
a guard, that the out-of-court statements asserted that defendant's nickname
was "Gato," and that the out-of-court statements were offered to prove
the truth of the matter asserted. The Fifth Circuit Court of Appeals said,
"We conclude that the warden's testimony reported non-assertive oral
conduct and was therefore not hearsay.''

In United States v. Snow, 7 Bill Snow was convicted of possession of
an unregistered firearm. A critical piece of evidence was a piece of "name
tape" that was affixed to the case in which the gun was found. On the
name tape were the words "Bill Snow." The defendant raised a hearsay
objection, arguing that under the prosecution's use, this label was an out-
of-court statement, by an unknown out-of-court declarant, stating "This
briefcase belongs to Bill Snow." The court ruled that it was not hearsay
because it was circumstantial evidence. 79 It does seem to be a statement,
it was made out-of-court, and it is offered to prove the truth of the matter
asserted. The, truth of the assertion depends on the traditional testimonial
infirmities. 0 Somewhere in this case there was an out-of-court declarant
who no doubt intended by this label to assert (truthfully or falsely), "This
briefcase belongs to Bill Snow." It does seem to be hearsay, and the court
seems to be wrong."'

The point, once again, is this: Using this kind of analysis, very little
is hearsay.

77. Id. at 251.
78. 517 F.2d 441 (9th Cir. 1975). Regarding Snow, see also infra text accompanying notes 145-

49, 184-86, 266-68, 277 and 477-80.
79. The court said the name tape is not "an assertion 'from which the truth of the matter

asserted is desired to be inferred."' Snow, 517 F.2d at 443 (quoting 1 Jom4 HENRY WIGMORE, WIGMORE
oN EVIDENCE § 25 (3d ed. 1940)). The only reason seems to be that things like this are on Wigmore's
list of examples of nonhearsay circumstantial evidence, in a sub-category he labeled "mechanical
traces." Id. at 1443-44, referencing WIoMORa at §§ 148-57. The court seems to say that this name tape
with the words "Bill Snow" is offered only to show that someone stuck it on there, and that is
circumstantial evidence that the case belonged to Bill Snow; without regard to truth, it shows the out-
of-court declarant's belief regarding ownership of the case, and that is relevant in this lawsuit. But
didn't the person who stuck it there intend to assert something-why else stick it there, but to say
"This case is Bill Snow's," and isn't that what we are trying to prove?

80. See supra text following note 50 and infra text accompanying note 469.
81. See also, United States v. Alvarez, 960 F.2d 830 (9th Cir. 1992); United States v. Hensel,

699 F.2d 18 (1st Cir.), cert. denied, 461 U.S. 958 (1983); United States v. Duffy, 454 F.2d 809 (5th
Cir. 1972). But see, Payne v. Janasz, 711 F.2d 1305 (6th Cir. 1983) (infra text accompanying notes
145-49); United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y. 1982) (discussed supra text accom-
panying notes 54-62). For a more extensive discussion of words that do not assert, see infra text
accompanying notes 445-502.

Weinstein and Berger state that "Snow was correct in result but tortured in reasoning that the
tag was not hearsay under Rule 801(a). In view of the availability of the exception in Rule 803(24)
for reliable hearsay, there is no longer any reason for denominating as non-hearsay what analysis and
the rules suggest should be characterized as hearsay." 4 JACK B. WEINSTEIN & MARGARET A. BERGER,
WEINSTEIN's EVIDENCE 801(a)[011 n.2 (1992). This seems to recognize that before the availability of
exception 803(24) there was a need for tortured, result-oriented analysis.
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And here is another nice piece of nonhearsay. In New Jersey, if the
victim of a sexual assault complains of the assault "within a reasonable
time" and "to someone who she would normally turn to for sympathy,
protection, or advice,' '82 testimony regarding this complaint by the victim
is not hearsay.

[The testimony] is not offered as proof of the truth of the matter contained
in the complaint, rather it is used to respond to the fact finder's natural
assumption that if the act complained of had occurred, an early complaint
would have been made.[p3] "The function of such evidence is not
corroboration or substantive proof but solely to sustain the credibility of
the witness."' '

Everything is nonhearsay. Sometimes when it is nonhearsay it is not
relevant. In United States v. Leung,85 one federal agent testified that
another federal agent told him about typical patterns employed by groups
like the one whose members they were about to arrest. The leader, he
said, would be found somewhere on the periphery, running the show from
there. The defendant was found there, apparently doing just that. The
objection to the out-of-court "pattern" statement was hearsay.

On appeal the prosecutor argues that the testimony [was not hearsay
because it] was offered not for its truth but to show why agent Meyer
conducted the investigation [on the periphery] as he did. That avoids the
hearsay problem at the expense of making the testimony irrelevant-at
least, irrelevant to guilt, as opposed to a motion to suppress. [Defendant]
did not have a motion to suppress outstanding."

Everything is nonhearsay. Sometimes when it is nonhearsay it is
relevant, though not very probative, but admissible anyway.8 In United
States v. Benton,88 Campbell, a state police officer, and Benton, a local
sheriff, were tried for being part of a drug scheme. Each defended with
the claim that he was conducting an investigation and the acts charged
were part of the investigation. 89 To the end of supporting this defense,
Campbell entered into evidence a "Confidential File." Benton argued that
the file contained unsupported allegations tying him to other local crime

82. State v. Bethune, 557 A.2d 1025, 1027 (N.J. Super. Ct. App. Div. 1989).
83. Perhaps a dubious, surely a sexist, view of women's reactions to crime. See infra note 222.
84. 557 A.2d at 1027 (quoting State v. Gambutti, 115 A.2d 136, 141 (N.J. Super. Ct. App. Div.

1955)). Though the court treats this rule, called the "fresh complaint" rule, as an exception to the
hearsay rule, it does recognize that "when [it] is strictly limited to the question of whether or not the
child complained, it is not hearsay at all, as it is not introduced to prove the truth of the matter
stated." Id. at 1028-29. This rule is discussed in greater detail infra text accompanying notes 219-29.

85. 929 F.2d 1204 (7th Cir. 1991).
86. Id. at 1209.
87. Sometimes a court finds it to be too prejudicial as it relates to an inadmissible hearsay use.

E.g., Shepard v. United States, 290 U.S. 96, 104 (1933); United States v. Brown, 490 F.2d 758 (D.C.
Cir. 1974); State v. Bartolon, 495 P.2d 772 (Or. Ct. App. 1972); People v. Hamilton, 362 P.2d 473
(Cal. 1961) (also cumulative). See also, e.g., State v. DiLosa, 529 So. 2d 14 (La. Ct. App. 1988) and
State v. Steffen, 509 N.E.2d 383 (Ohio 1987) (where the evidence was admitted as state-of-mind
evidence, the appellate court said that was error by reason of considerations of probative value versus
prejudice, but the error was harmless).

88. 852 F.2d 1456 (6th Cir. 1988).
89. Id. at 1460.
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figures, and objected that it was hearsay. The court first pointed out that,
for reasons stated in the opinion, the file was not particularly damaging
to Benton. Then the court stated, "In our view ... this evidence ... was
admitted not for its truth, but rather to illuminate Campbell's contention
that he was conducting his own investigation, and that he maintained a
file on the investigation. '" 90

And here is the case that contains my personal favorite explanation
of why a particular out-of-court statement is not hearsay: Glenn H.
Hutchison was on trial for importing and conspiring to import narcotics. 9'
In an effort to connect Hutchison with vans in which the drugs had been
found, the government offered into evidence sales slips from a Ford dealer,
for the vans in question, and bearing Hutchison's name. He objected that
they were hearsay. The appellate court said, "But the sales slips were not
admitted to prove that Hutchison bought the vans. They were admitted
to prove that someone using Hutchison's name bought the vans, from
which the jury could infer that the person using Hutchison's name was
Hutchison himself. ' 92 Nothing is hearsay, nothing is what it seems, nothing
is offered to prove anything, it is all proved some other way. Cue Rod
Serling.

And in a similar case, United States v. Lieberman,93 the court said

The [hotel registration] card was, however, admissible as non-hearsay,
simply to show that someone calling himself Robert D'Ambra registered
in the hotel, laying a foundation for further evidence that from his room
a call was made to Myron Lieberman's unpublished telephone number.
To provide evidence that the jury should infer that this D'Ambra was the
person arrested on December 2, the government presented the testimony
of the arresting DEA agent, Dennis Nargi, who testified to the address
he had read on the driver's license carried by D'Ambra; this address was
the same as that written on the hotel registration card. Thus it was proper
to receive the hotel registration card for the limited non-hearsay purpose,
with other evidence admitted from which the jury could infer that the
hotel card spoke the truth. 94

The address on D'Ambra's driver's license was used to prove the truth of
the address on the hotel registration card. Unless the address on the

90. Id. at 1468.
91. United States v. Saint Prix, 672 F.2d 1077 (2d Cir. 1982), cert. denied, 456 U.S. 992 (1982),

also discussed infra text accompanying notes 292-94 and 491-95.
92. Id. at 1093. The quotation continues, "Admission for this purpose is permissible so long as

other evidence connected Hutchison with the person using his name. Such evidence is in the record.
Hutchison lived at 302 London Road, the address at which Bennett [a co-defendant] registered [a boat
that was also involved] and at which Bennett lived. Bennett provided the cash for the vans bought at
Robin Ford." Id. at 1093-94. See also, e.g., United States v. Patrick, 959 F.2d 991, 999 (D.C. Cir.
1992).

There is no explanation of why the Saint Prix court did not use the business records exception
for these sales slips. For my theory on this, see infra text accompanying notes 491-95.

93. 637 F.2d 95 (2d Cir. 1980).
94. Id. at 101. In this regard, this case tries to be like Bridges v. State, 19 N.W.2d 529 (Wis.

1945), supra text accompanying notes 50-62, and United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y.
1982), supra text accompanying notes 54-62, but this case is missing the quantity and quality of
confirming evidence present in the other two.
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driver's license is an admission by a co-conspirator somehow in furtherance
of the conspiracy, hearsay is being used to prove the truth of a statement
not able to be offered to prove its own truth because it is hearsay. 95

The court continued:

To the extent that the hotel registration card was admitted for non-
hearsay purposes, Lieberman was entitled, if he requested, to a limiting
instruction. While the record is not entirely clear, it appears that Lieberman
did not request such an instruction but that one was given nevertheless.
After Nargi had testified to the address on D'Ambra's driver's license
(the license itself not being offered or received in evidence), the court
gave the following limiting instruction:

This involves that registration piece of paper that was marked into
evidence. Registration evidence offered to this Court was solely offered
to prove that the Robert D'Ambra registered at the Florida Hotel was
the same Robert D'Ambra arrested by the Agent Nargi. That's all. No
other inference can be drawn from it.9

"Th-Th-Th-That's all folks!" might have been a better way to end this
instruction.

" First, doesn't this "limiting instruction" run completely contrary to
the theory under which the appellate court is allowing the evidence?
Doesn't it say the hotel registration card is offered to prove the truth
of the matter asserted, just the use for which the appellate court said
it cannot be entered?

" Second, how is it that the prosecution can prove the truth of one piece
of hearsay with another piece of hearsay? Is it that neither is offered
to prove the truth of the matter asserted; the truth of each is proved
by the other? Or, if the driver's license is not hearsay, why is the hotel
registration card? Isn't each someone's out-of-court statement of
D'Ambra's address? Isn't the hearsay value of each equal?

" Third, if this case is correct, what isn't nonhearsay? In any case where
there is more than one way to evidence a fact, what cannot be offered
only to show it was said, letting the other evidence prove it is true?

My colleague, Collin Mangrum, categorizes these cases as nonhearsay
"mechanical traces as circumstantial evidence of ownership." 97 As he points
out, a number of cases categorize this kind of evidence as circumstantial
or indirect evidence, not offered to prove the truth of the matter asserted,
but offered as circumstantial or indirect evidence of something else from
which truth can be inferred. Notwithstanding the fact that there are many

95. It is not a party's own admission. D'Ambra was not a defendant, just Lieberman.
96. Lieberman, 637 F.2d at 101.
97. Mangrum, supra note 10, at 510. Wigmore also called this "mechanical traces" evidence.

Supra note 79.
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such cases, "under the plain language of Rule 801, [these things are]
hearsay." 98

If these "mechanical traces as circumstantial evidence" cases are based
on the fact that the evidence is circumstantial, then they go too far. All
hearsay evidence is circumstantial evidence of something, and I'll bet it is
all circumstantial evidence of something that is relevant to the case and,
in most cases, something for which there is other evidence: So all hearsay
evidence can be offered not for its truth but as circumstantial evidence of
something else, from which the truth of the fact it asserts can be inferred
or, as in the bloodhound cases, not for its truth but only to show it was
said, with other evidence proving the truth of the fact it asserts. 99

If these cases are limited to mechanical traces when used as
circumstantial evidence, then these courts are creating an exception to the
hearsay rule. They are creating an exception not found in the statute. And
they are creating an exception but not calling it an exception. Instead,
they are calling it a kind of nonhearsay.

Another somewhat similar kind of nonhearsay, in one court at least,
is "background evidence": out-of-court statements offered not for their
truth, but as background. Hearsay evidence inadmissible for the truth of
the matter asserted may be admissible for the limited purpose of showing
the circumstances surrounding an event (ambience evidence). I' ° Presumably,
the only limit here is Rule 403 unfair prejudice; that is, if the probative
value of the evidence as background evidence is substantially outweighed
by the danger of unfair prejudice, the evidence is inadmissible even as
background evidence.' 0' If widely adopted, this category of nonhearsay
background evidence will change a significant number of important hearsay
questions into relevance (in the expansive, including-Rule-403 sense)
questions.

One more kind of nonhearsay needs to be discussed. I will mention
it now, and discuss it later. Various courts have held that the following
are not and never will be hearsay: questions,'0 orders,' 3 and suggestions.' °4

98. United States v. Jefferson, 925 F.2d 1242, 1252 (10th Cir. 1991). "Whether evidence is
offered as circumstantial evidence as opposed to direct evidence has nothing to do with whether it
constitutes inadmissible hearsay ... [Tihe fact that the evidence was introduced to link circumstantially
the accused to the crime does not render the hearsay violation any more acceptable . . . . The protection
afforded ... by Rule 801 should not be discarded simply because the evidence is to be used
circumstantially." Id. at 1252-53.

99. "All hearsay evidence could be viewed as a kind of circumstantial evidence, and all hearsay
risks could in that view be transmogrified into mere questions of weight." Wellborn, supra note 17,
at 62.

100. United States v. Daly, 842 F.2d 1380, 1388 (2d Cir. 1988). "If the evidence admitted as
background consists of, or repeats, out-of-court statements that are hearsay and are not admissible by
virtue of an exception to the hearsay rule, the background evidence [though admissible as background]
generally is not properly admitted for the truth of the matters there asserted." Id. Presumably, as
with other limited purpose evidence, opposing counsel is entitled to a limiting instruction. This concept

of nonhearsay background evidence sounds a lot like the old common law hearsay exception "res
gestae," which is discussed infra text accompanying notes 230-31 and 534.

101. FED. R. EvrD. 403.

102. See infra text accompanying notes 447-74.
103. See infra text accompanying notes 474-76.
104. See infra text accompanying notes 474-76.
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Everything can be made nonhearsay. It all impeaches or rehabilitates
someone or another. It is all somehow or another relevant to the speaker's
or the listener's state of mind, which might in turn be at least loosely
relevant to the case at hand. Lots of out-of-court written or spoken words
can be argued to be' nonassertive: mechanical traces, oral conduct, or
evidence offered only to show it was said, with its truth being shown by
other evidence. Much of it is circumstantial evidence of who owned the
gun or who purchased the vans or whatever is in issue; that is, the
argument that the sales slip is not offered to prove that Glenn H. Hutchison
bought the vans, but only that someone using the name Glenn H. Hutchison
bought the vans, from which circumstantial evidence the jury can infer
that Glenn H. Hutchison bought the vans-this is an argument that will
come in handy lots of places. Everything is background for something
else. It all could be phrased as a question, an order, or a suggestion-
with proper training, the out-of-court declarants within the jurisdiction of
the courts of the United States could flap their gums all day and not utter
one hearsay declaration.'0°

TRUTH # 1: Everything can be argued to be nonhearsay. From there,
it depends on the skill of counsel and the quality of the judge.

B. Truth # 2: Everything Is Hearsay

[T]he human genius is for fabrication, the creation of that which
is not. As an Irish poet once said: false representation is the
critical difference between man and horse.l°6

The second truth about hearsay is this: Everything can be made to
be hearsay.

Imagine this line of questioning:

Q: Will you please tell the members of the jury your name?

OBJ: Objection, your honor. May I voir dire the witness?

Q: Before you give us your name, let me ask you this: How do you
know it is your name?

A: [No answer. The witness seems puzzled.]

Q: Isn't it true that your mother told you it was your name?

A: I ....

Q: And you saw it written down on a piece of paper-your birth
certificate-some doctor wrote it down on a piece of paper, and
the doctor was told by your mother?

A: Well ....

Q: And all through the lower grades of school, your teachers called

it out, they said it was your name?

105. See infra text accompanying note 474.
106. RicHARD RAYNER, THE ELEPHANT 28 (Turtle Bay 1992).
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A: [The witness does not answer.]

Q: I thought so! Objection, your honor. Hearsay. 1°7

This example is not so farfetched as it may seem.'08 In United States
v. Brown,' °9 tax preparer Amos Brown was convicted of assisting the
preparation of fraudulent tax returns."10 "The testimony most damaging
to Brown was given by the IRS agent, Adrienne Peacock.""' Regarding
tax returns prepared by Brown, Agent Peacock testified "that between
90% and 9507 of the returns she audited contained substantially overstated
itemized deductions." "12

There was no overt testimony regarding any out-of-court statements.
There was no explicit out-of-court statement offered to prove the truth of
the matter asserted. Though the trial court had not ruled on the issue
because there was no objection, the appellate court went behind Agent
Peacock's testimony and concluded "a clearer case of hearsay testimony
would be difficult to imagine.""' 3 "[H]earsay of the rankest kind," ' 14 said
the court."'

Is this so far removed from looking behind the testimony of the
witness in the fictional witness voir dire presented above? No, it is not. It
is just more important. The real problem here is not that Agent Peacock's
testimony was hearsay. It is that the probative value of the testimony, in
the view of the majority, is substantially outweighed by the danger it will
mislead or confuse the jury as to what the real issue is or as to what the
dangers of this second-hand evidence are (with a hint that trial counsel
was ineffective)." 6 In fact, before the majority opinion got to its hearsay

107. As with so much of what is done by today's evidence professors, this example is taken from
something I saw the late Irving Younger do one time, but I don't remember where or when.

108. Not so farfetched at all. In addition to the cases discussed in the text, immediately below,
see State v. Hyatt, 519 A.2d 612, 614 (Conn. Ct. App. 1987) ("Strictly speaking, when a person
testifies regarding her age, that testimony is hearsay since one cannot exactly know her own age. A
person is incapable of noting the fact of [her own] birth.") See also United States v. Allen, 950 F.2d
1055 (D.C. Cir. 1992) (discussing just when one's testimony regarding someone else's name might be
hearsay).

109. 548 F.2d 1194 (5th Cir. 1977). This case is also discussed infra text accompanying notes 270-
76.

110. Id. at 1197.
Ill. Id. at 1198.
112. Id. at 1204.
113. Id. at 1205. To which Judge Gee, dissenting, responded, "I find little difficulty in doing

so." Id. at 1212 (Gee, J., dissenting).
114. Id. at 1208.
115. The appellate court said this in spite of the fact that the witness was an expert and her

testimonial opinion may have been admissible even if the underlying data was not (Federal Rule of
Evidence 703) and had there been an objection at trial the prosecutor probably could have established
this as so. The appellate court said this in spite of the fact that the witness based her conclusions on
what no doubt were taxpayers' statements against their own pecuniary, and perhaps penal, interests,
making the underlying data itself admissible under the statement against interest exception (Federal
Rule of Evidence 803(b)(3)) and had there been an objection at trial the prosecutor probably could
have established this as so. In fact, there was no objection and therefore, no apparent need for the
prosecutor to lay any further foundation regarding either of these points, 548 F.2d at 1207.

116. See Brown, 548 F.2d at 1210.
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analysis, it concluded that Agent Peacock's testimony was inadmissible
under Rule 403.117 In the fictional voir dire, above, the real problem is
not hearsay, but a waste of everyone's time.

Or take this case, even closer to the fictional voir dire above: The
point to be proven was "the pauper's birth-place."'' 8 The pauper was in
prison, where he was examined by a justice of the peace. His testimony
was: "I was born in the parish of Lydeard St. Lawrence, as I have heard
and believe."' 1 9 Lord Denman, C.J., considered the objection "that the
evidence as to the birth settlement is entirely hearsay," and ruled "[tihat
objection also must prevail." His explanation was short on detail: "Early
recollection may be evidence of the place of birth, but early recollection
is not the evidence set forth, but merely hearsay and belief.' 20 Again, the
question here seems to be: How important is it where this bloke was born?
If it is really important, and particularly if it is really important and his
testimony does not seem reliable,' 2 ' perhaps we need more proof. Perhaps
it is a rule requiring the production of the original problem: We want the
original or a duplicate or an explanation of why these are not available. 22

Or perhaps it is a Rule 403 problem of balancing probative value and
unfair prejudice or jury confusion. In defense of the Queen's Bench,
perhaps it is a hearsay problem: If there is a need to prove where someone
was born, then the witness's own place-of-birth testimony is offered to
prove the truth of the matter asserted, and if the witness has no independent
recollection of his or her own birth but only remembers what others said
about it, it is hearsay; if there is no need to prove where someone was
born, then it is offered as ambience. Even so, is this really something we
want to teach and to learn and to apply at a moment's notice in the heat
of the trial? What does this say about the hearsay rule? Well, I'll tell you
what I think it says, but not just yet.

Another: "The plaintiff testified that when taken to the hospital, after
the accident, she was cauterized on the back.' ' 23 A later witness, a doctor
testifying as an expert, was reminded of plaintiff's testimony and asked,
"For what is that a remedy?"' 24 Defense counsel interjected, "I object to
it, as incompetent and immaterial."'' 25 The trial court allowed the question
(in fact, the trial judge re-asked the question himself). The appellate court

117. The court found the evidence independently inadmissible under Rule 403 and the hearsay
rule. Id. at 1204.

118. The Queen v. Inhabitants of Lydeard St. Lawrence, 1 Gale & D. 191 (1841).
119. Id.
120. Id. "Further illustration of the breadth of the hearsay rule is provided by some old English

cases in which it was held that a witness cannot give admissible evidence of the place or date of his
own birth. In more modern times, the fact that a witness cannot testify to his age without infringing
the rule against hearsay has been stressed by the South African and Australasian courts." Sm RUPPERT

CROSS & COLN TAPPER, CROSS ON EVIDENCE 522 (Butterworths, 7th ed., 1990) (citations omitted).
121. As it may not have when the imprisoned pauper added "as I have heard and believe,"

though I suspect that is just some nineteenth century English formality.
122. FED. R. EvlD. 1001-1008.
123. Thompson v. Manhattan Ry. Co., 42 N.Y. 896 (1896).
124. Id.
125. Id.
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reversed saying, "We think such proof was in the nature of hearsay.' ' 26

Asking a qualified expert whether a particular treatment is uniquely used
as a treatment for any particular injury is in no way hearsay, unless one
were to argue that the doctor only knows about this treatment because of
what the doctor has read or been told-the Agent Peacock problem from
the Brown case. 27 And if this is it, then everything is hearsay because we
really don't know anything. "I think that I shall never see a poem lovely
as a tree,"' 12

8 but how do I know it's a tree? Someone told me. 29

Above, in my discussion of the definition of hearsay, I wrote this:
"Hearsay does not apply to a clock telling time, a bloodhound barking
up a tree at a suspect, a radar device depicting speed, or a declaration by
a stop sign, telling a driver to 'STOP'!"' 30 I gave this reason: It cannot
be hearsay unless there is a statement by a person. That is not a good
enough reason. It is the reason routinely given,' but it is not good
enough.

Why not? Take the clock, please. Someone-an out-of-court declarant-
did set the clock; and in the process of doing so made an assertion
regarding the time;3 2 and that assertion, affected by the intervening
mechanical operation of the clock, may be offered to prove the truth of
the assertion. The assertion by the person setting the clock may be: "This
is the correct time." Or, the assertion by one about to be late for work
and changing his or her watch to show an incorrect time may be this lie
to his or her employer: "This is what time I thought it was." But we let
it go. Why do we do this?

We accept the clock at face value. We do not require expert testimony
on the workings of clocks in general and the workings of this clock in
particular-we do not require the kind of expert foundational testimony
that we do require in the case of bloodhound or radar-gun evidence. With
radar guns, for example, unless there is no objection, we do require
testimonial evidence that at the time in question the particular radar device
was in good working order and was being operated accurately.

We accept clocks at face value, but not radar. Why? Because we all
have a clock, and we don't all have a radar gun.' This is the truth. It's
not that the working of radar is beyond the understanding of lay persons,
so we need an expert, while the workings of clocks are understood by
everyone, so we do not need an expert. I, for example, don't understand
how clocks work. They could be black magic, they could be a miracle,

126. Id. at 897.
127. Supra text accompanying notes 109-117 and infra text accompanying notes 270-76.
128. JoYCE KILMER, Trees, in POEMS, ESSAYS AND LETTERS, 180 (Robert Corles Holliday ed. 1937).
129. "And if a tree was not a tree, he wondered what it really was." PAUL AUSTER, City of

Glass, Tim NEw YORK TRtLOY, 43 (1985).
130. Supra text accompanying notes 6-10.
131. E.g., Mangrum, supra note 10, at 505. See also DeFilippo v. DiPietro, 163 N.E. 742 (Mass.

1928) (person weighed on scale; card came out with figures indicating weight).
132. An out-of-court declarant "told" the clock the time, just as out-of-court declarants told IRS

Agent Peacock about their itemized deductions.
133. Or a bloodhound.
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they could be an alien super-race's way of enslaving new worlds. 3 4

It is because we all have clocks, and we all rely on clocks most
everyday of our lives. It is like taking judicial notice that clocks are most
often accurate enough.'35 It is like calling in a presumption, akin to the
presumption of due receipt in the mail, that certain things are generally
true; therefore, we will not require traditional methods of proving them
but will presume them, leaving it to the other side to dispute them. It is
like the business records exception to the hearsay rule, which I once heard
the late Irving Younger explain as follows, "If the business record is good
enough for big business, it should be good enough for the law. 1

1
36 It is

like all of those things, but it is not any of them, for we simply say that
what the clock says is not hearsay, its evidence is admissible, and if you
have a problem with that, the problem is yours.

Accepting the clock is an accommodation to the real world, an
accommodation that is not put to, and may not withstand, close analysis.
It is exemplary of the problem with defining hearsay, of the problem with
learning hearsay, of the problem with applying hearsay. It is existential
hearsay.

But it sure does seem to be hearsay, even under the federal rules
definition. And I can imagine all kinds of cases where I would like to
cross-examine the person who told the time to the clock.'

134. I think I better understand the workings of bloodhounds than clocks.
135. Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REv. 1138, 1145 (1935).

"Where a court receives an almanac as evidence of an astronomical fact, it is not taking judicial

notice of the fact; it is admitting anonymous hearsay and taking judicial notice of the reliability of
the almanac as a source of authentic information."

Regarding what seems to be another use of judicial notice and the hearsay rule, judicial notice
used to establish a foundational element of an exception, see infra text accompanying note 289.

136. Author's memory.
137. See, e.g., supra text following note 132. See also Phillips v. Grand Trunk W. R.R. Co., 134

N.W.2d 201, 202 (Mich. 1965), where the issue was when (what time) the defendant railroad first
knew of the presence on its property of certain persons injured thereon. Defendant's agent testified
he received the information over the phone "at about 7:00 or a little later." Id. He knew the time
because as he spoke he looked at the clock on the wall. This evidence was countered with testimony
that the clock on the wall was inaccurate, including the testimony of a witness that "he knew, from
frequent checking with his own watch, that [the wall clock] was inaccurate." Id. A wristwatch was
used to impeach a railroad clock. The person who told the time to the wristwatch, if in fact it was
the person wearing it, was available for cross-examination; the person who told the time to the railroad
wall clock was not.

In a related kind of case, United States v. Tranowski, 659 F.2d 750 (7th Cir. 1981), defendant
offered a photograph of himself, his mother, and a dog named Jerry. The man who took the
photograph testified he took it at a time and place which provided defendant an alibi for the crime
charged. Id. at 752. The government offered the testimony of an expert astronomer who testified that
by measuring on the photograph the height of Jerry the dog, and the length of Jerry's shadow, and
applying those measurements to information from a sun chart, he could tell fairly precisely that the
photograph was taken on one of two days of the year. In this case, he testified, the only two days
of the year on which this photo could have been taken were no where near the day of the crime
charged. Id. at 752-53. The question had to do with the admissibility of the sun chart. The defendant
claimed it is inadmissible hearsay. The trial court admitted it under the residual exception. Id. at 755.
The court of appeals disagreed, holding that it "lacked any 'circumstantial guarantees of trustworthi-
ness,"' because, while other experts use this chart to measure the height of lunar moons, no other
experts use it to date photographs. Id. The chart is inadmissible hearsay (even though the out-of-court
declarant, the astronomer who made the chart, is in court and testifying).
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In fact, the clock is like the grocery store cash register tape "indicating
that appellant's daughter had purchased plastic baggies."'' 8 A court held
the cash register tape was hearsay.3 9 In each case, the clock and the cash
register, someone manipulated buttons that cause a machine to tell us
what we want to know, the time or the item purchased. Perhaps the
answer is that both are hearsay, and we generally do not recognize the
former as such, whether because it so often is not important, or the out-
of-court statement does not so obviously involve words, or because we all
have clocks and watches and we assume that most of the time setting
clocks is routine enough and clocks themselves are accurate enough.
Whatever the reason, we generally do not recognize as hearsay what
someone "told" the clock and what the clock now tells us it is. Even so,
and even in a case when it would be important, I cannot imagine a hearsay
objection being sustained when the coroner, testifying to the time of death
in a homicide case, testifies that he based his figuring, among other things,
on the time he examined the body, and, having forgotten his own watch
when called in the middle of the night at home, he took that time from
a wall clock at the scene of the crime.

Take this widely recognized category of nonhearsay: an out-of-court
statement offered as circumstantial evidence of the declarant's state of
mind. 40 One of the oldest and most infamous examples in law professing
circles is, "On the issue of the sanity of D, a woman, D's public statement,
'I am the Pope." '"1 4

1

The previous edition of the Kaplan and Waltz answer book stated,
"This would be classed as circumstantial evidence of D's state of mind,"
and, therefore, it is not hearsay. 42 They admit, however, that for the
statement to be probative of the woman's sanity we have to know something
about whether she actually believed she was the Pope. 43 The trier of fact
is being asked "to find that she was sincere in her declaration."' 44 The
opponent of this evidence could benefit from cross-examination of this
woman to find out if she really meant it. Perhaps she'd say, "Are you
crazy?" or she'd say, "I am pope of my domain!" or, "I was the Pope
last night, and my husband was Sister Mary," or, "October thirty-first?
Yes. In fact I am the Pope each October thirty-first as I walk the
neighborhood with my children." To the issue of her sanity, this is an
out-of-court declaration offered to prove that the out-of-court declarant

138. Vandegrift v. Maryland, 573 A.2d 56, 65 (Md. Ct. Spec. App. 1990).
139. Id.
140. See supra text following note 50.
141. Edmund M. Morgan, Evidence Exam, Summer Term, 1946, Harvard Law School, quoted

in JoHN KAPLAN ET AL., EVIDENCE CASES AND MATERIALS 126 (7th ed. 1992). See also Edmund M.
Morgan, Hearsay and Non-Hearsay, 48 HAgv. L. REV. 1138, 1143 (1935).

142. JomH KAPLAN ET AL., TEACHER'S MANUAL, EVIDENCE CASES AND MATEIALS 29 (6th ed.
1982).

143. Id. The new edition reads, "Reasonable arguments can be made on both sides," and it does
not matter which argument you accept: if it is not hearsay, so be it; if it is hearsay, it is admissible
as a statement of then existing state of mind. JOHN KAPLAN ET AL., TEACHER'S MANUAL, EVIDENCE

CASES AND MATERIALS 48-49 (7th ed. 1992).
144. Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HAiv. L. REv. 1138, 1143 (1935).
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believed it to be true, something we likely cannot really know if we cannot
ask her. And, in any event, isn't the statement, "I am the.Pope," offered
to the issue of her sanity, really offered to mean, "I think I am the Pope"
and isn't that what someone is trying to prove? An out-of-court statement
offered to prove the truth of the assertion therein.

So, is "I am the Pope" hearsay or not? Let me review my first two
truths, in reverse order. Truth # 2: Everything can be made to be hearsay.
Truth # 1: Everything can be made to be nonhearsay.

Is it hearsay, or not? Yes!
Take two more cases, creating one more example: First, in the "Bill

Snow" case, 145 Bill Snow was convicted of possession of an unregistered
firearm found in a case with an attached name tape containing the words
"Bill Snow"; the name tape was nonhearsay evidence of who possessed
the gun in the case. Second, in the "10001 Cedar Avenue" case,'14 a
resident of 10001 Cedar Avenue was convicted of "intimidation," in part
on evidence that he had two guns at his residence; a deputy sheriff testified
that on the morning after a raid he observed two pistols in an evidence
bag marked with an evidence tag bearing the inscription "10001 Cedar
Avenue"; neither the guns nor the evidence tag were produced at trial;
the deputy's testimony that he saw the evidence tag inscribed with "10001
Cedar Avenue" was inadmissible hearsay. 47 These two cases are discussed
in greater detail elsewhere in this article.'4 The point here is that just as
the first case is part of the support for the proposition that everything
can be nonhearsay, the second case is part of the support for the proposition
that everything can be hearsay. 49

First Truth: Everything is nonhearsay. Second Truth: Everything is
hearsay. Let me allow Judge Weinstein to partly illustrate my point:

Whether or not this extra-judicial declaration is denominated hearsay turns
on how one characterizes its function in the development of the
government's case. It may be viewed as admissible hearsay, non-hearsay
evidence-in-chief, or non-hearsay insofar as it is admissible on the issue
of credibility. Admissibility of evidence of this sort does not derive its
ultimate justification from any one theory, but from notions of reliability
and the ability of the trier to properly evaluate probative force. 150

C. Truth # 3: Everything Fits Under an Exception

Founded apparently on the propositions that all jurymen are deaf
to reason, that all witnesses are presumptively liars and that all
documents are presumptively forgeries, [the law of evidence] has

145. United States v. Snow, 517 F.2d 441 (9th Cir. 1975), discussed supra text accompanying
notes 78-81 and infra text accompanying notes 184-86, 266-68, 277 and 477-80.

146. Payne v. Janasz, 711 F.2d 1305 (6th Cir. 1983), discussed infra text accompanying notes 268
and 477-78.

147. Id. at 1313.
148. See supra text accompanying notes 78-81, and infra text accompanying notes 184-86, 266-

68, 277 and 477-80.
149. It also supports the proposition that everything fits under an exception to the hearsay rule.

See infra text accompanying notes 184-86.
150. United States v. Muscato, 534 F. Supp. 969, 980 (E.D.N.Y. 1982), discussed supra text

accompanying notes 54-62.
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been added to, subtracted from and tinkered with for two centuries
until it has become less of a structure than a pile of builders'
debris."'

The third true thing about hearsay is this: Everything can be made
to fit under an exception to the rule against hearsay.

1. Selected Exceptions in the Evidence Code

a. William D. Cammisano, Jr., Present Sense Impressions and
Excited Utterances

This play involves the Kansas City mob. 5 2 In Act I, the FBI is
investigating a company called C & C Associates, an alleged money
laundering operation. William D. Cammisano, Jr. is the vice president of
C & C Associates. He is in his thirties, married, and has children. And
he is dating the 17-year-old daughter of the president of C & C Associates.
Her name is Carey.

Cammisano and Carey travel together to Las Vegas. While in Vegas,
Cammisano loses $119,000 playing golf. He collects money from various
people, including a man named Roger Reid, and pays off part of this
gambling debt. A couple of months later, Roger Reid is murdered and
the FBI investigation broadens to include the murder. When the FBI
interviews Carey, she claims she knows nothing of value. When Carey is
'called to testify before a grand jury, she testifies that she knows nothing
of value.

As Act II opens, Carey, the young girlfriend, has recanted. She has
provided the FBI with information incriminating Cammisano; Cammisano
is being brought to trial; Carey is a witness for the prosecution. Cammisano
is charged with having tried to get Carey to lie on his behalf in the
proceedings in Act I. Specifically, he is charged with: two counts of witness
tampering, one count of obstruction of justice, and one count of subor-
nation of perjury.

Carey testifies that Cammisano tampered with a witness-herself. She
testifies that Cammisano intimidated her because of the tone of his voice.
She feared him because he had physically abused her in the past, and she
related some incidents of abuse. On cross-examination by defense counsel,
she states that Cammisano had a reputation for violence. She says she has
heard that he murdered his brother and that his family is in the mafia.

Cammisano testifies. He says he never abused Carey, but was only
concerned for her welfare. On cross, the government asks if he has a
violent temper when it comes to women. He says he does not think so.
The government then asks:

Q: Isn't it true that on or about October 25th, 1986, you beat your
wife, you beat your children, your wife left you and your children

151. C.P. HARVEY, THE ADVOCATE'S DEVIL 79 (1958), quoted in SIR RUPPERT CROSS AND COLIN

TAPPER, CROSS ON EVIDENCE 2 (Butterworths, 7th ed., 1990).
152. United States v. Cammisano, 917 F.2d 1057, 1058-59 (8th Cir. 1990).

[Vol. 62, No. I
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left you and your father and [your brother] talked about that, isn't
that correct, sir?

A: I have no knowledge of that.

Q: You specifically deny under oath that you beat your wife, beat your
children, and that your father and [your brother] talked about it? I
can refresh your memory should you wish.

A: I do not beat my wife. I have not beat my children any more than
anybody else has reprimanded their children. 5 3

Then the government, over objection, introduces into evidence a tape
recording of a conversation between Cammisano's father and brother,
recorded off of a wire tap on the father's phone. On the tape, the brother
informs the father that defendant's daughter, Antoinette, has come to live
with him, the brother, and his wife, Judy.

B: .. .Well, they all left.

F: They left?

B: Well, he just, they just, uh, he just beat her [his wife] up in front
of the kids and gonna do that and beat the kids, gonna beat the
kids up too, or whatever and, and, uh, they finally, they all, uh,
they took off and, and, uh, left, Antoinette does not want to go
back.

F: Did she, did Antoinette tell ya the reason for anything, why or
anything like that? She tell you anything at all?

B: She told Judy, I don't know what all the details were of what
happened. Exactly.

F: That why he hit his wife on account of Antoinette or somethin'?

B: Uh, well, I'd say, like I say, I don't know the, the, you know, the
details about it, because Antoinette usually is, is goin' to work when
I'm leavin' you know, and then she gets home and she's asleep when
I'm home. So I really haven't sat down and talked to Antoinette at
all about it.' 54

He beat his wife and kids is the evidence. Antoinette told Judy, Judy
told her husband. Her husband is on tape. At least double hearsay. The
federal district court judge allowed the tape into evidence as both a present
sense impression and an excited utterance.155 Under this reasoning, everything
should fit under at least one exception.

b. Ancient Documents

As an example of how much fits under exceptions, consider the
modern ancient documents exception. "The phenomenon of docket delays

153. Id. at 1059.
154. Id. at 1059-60.
155. Epilogue: Cammisano was convicted; his conviction was affirmed on appeal; the appellate

court found this ruling was incorrect, but that the error was harmless. See infra text accompanying
notes 312-13. For an "error" similar to that of the Cammisano trial court, see the discussion of State
v. Plant, 461 N.W.2d 253 (Neb. 1990), infra text accompanying notes 286-91.
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as well as the frequent litigation of liability arising from health [hazards]
that may take decades to [become symptomatic], may be giving new life
to the neglected 'ancient documents' hearsay exception."' 5 6 The ancient
documents exception developed at a time when the temporal link between
infliction of injury and expression of symptoms was shorter. We did not
connect the symptoms of today with the exposure from decades ago, and,
if we did, we could not prove the link. Science has changed that. With
that change, application of the ancient documents exception changes in
two ways: It will be applied more frequently and more frequently it will
be applied to prove essential elements of the case.

In Threadgill v. Armstrong World Industries,5 7 Mrs. Threadgill sued
a laundry list of asbestos companies for the death of her husband. During
the trial, plaintiff's counsel offered into evidence approximately 6,000
documents tending to indicate that the manufacturer of the asbestos knew
as early as the 1930s of the health hazards of asbestos and tried to conceal
them. The documents were offered under the ancient documents exception.
The Third Circuit Court of Appeals held that the documents were admis-
sible under the ancient documents exception. Regarding this exception, the
only questions for the trial judge are: (1) Were the documents in question
what they purported to be? and (2) Do they purport to have been in
existence twenty years or more?'58

The ancient document need not bear a date. Some courts have said
it is enough if the document is found filed with other documents bearing

156. Rule 803(16): Ancient Documents, 15 FEDERAL RULES OF EVIDENCE NEws 90-189 (John R.
Schmertz, Jr., ed., 1990). The ancient documents exception applies to: "Statements in a document in
existence twenty years or more the authenticity of which is established." FED. R. Evm. 803(16).

157. 928 F.2d 1366 (3d Cir. 1991).
158. Id. The same documents had been offered into evidence in a number of other asbestos cases

in district courts in the Third Circuit and, in Threadgill, the Third Circuit reviewed some of those
cases. These district courts had held that these documents did not fit under the ancient documents
exception. The problem, said one court, was that there was a "'high degree of unreliability as to the
completeness of the correspondence."' Id. at 1374 (quoting Cheny v. Celotex, C.A. No. 84-941, bench
ruling (E.D. Pa. Sept. 24, 1986)). The problem, said another, was that the judge did not consider the
documents trustworthy. This judge had problems with the chain of custody, which led to the conclusion
that they did not fit under the exception. Id. at 1374, (referencing Neal v. Carey Canadian Mines,
Ltd., C.A. No. 78-242, bench ruling (E.D. Pa. March 25, 1981)). The court of appeals disagreed,
finding that these district courts had misunderstood the requirements of the ancient documents exception
and the rules regarding authenticity. The ancient documents exception reads: "Statements in documents
in existence twenty years or more the authenticity of which is established." FED. R. Evm. 803(16).
The relevant rule regarding authenticity is Federal Rule 901(b)(8). Those courts focused on the
completeness of the documents and the trustworthiness of the information found thereon. Questions
of completeness and trustworthiness bear on weight, not authenticity. These same documents were
held admissible under this same exception in Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314
(5th Cir. 1985).

Not all courts agree with this interpretation of the ancient documents exception. Morre v. Goode,
375 S.E.2d 549 (W. Va. 1988) holds that the exception "carries the qualification that the document
itself or its contents not be suspicious with regard to its genuineness and reliability." Id. at 558. The
court added onto the statute a trustworthiness requirement similar to the ones written into some of
the other exceptions, for example, Rule 803(6), part of Rule 803(8), the residual exceptions, and others.

In George v. Celotex Corp., 914 F.2d 26 (2nd Cir. 1990), decedent died of lung cancer in 1976.
For the previous 58 years his job had exposed him to asbestos. His wife sued his former employer.
She offered into evidence over-20-year-old documents regarding the then existing industry standards
of safe levels of asbestos exposure. The court let such documents in under the ancient documents
exception to the hearsay rule. Id.
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a date over twenty years old. 5 9 And the ancient document need not be
from this country. In Matuszewski v. Pancoast,w ancient birth, death,
and marriage certificates from Czechoslovakia were allowed to prove that
twelve persons living in Czechoslovakia were the heirs of the deceased. In
United States v. Koziy,' 6' Ukrainian police employment forms were used
to establish that the defendant was hostile to the United States and
defendant's citizenship was revoked. The defendant objected that the
documents were forgeries, irrelevant, immaterial, and hearsay. The court
admitted them under the ancient documents exception.

In toxic torts, 62 in torts regarding child abuse, 63 in cases involving
longtime cigarette smokers,164 in all kinds of torts' 65 there could be all
kinds of ancient documents.

159. Kath v. Burlington N.R.R., 441 N.W.2d 569 (Minn. Ct. App. 1989).
160. 526 N.E.2d 80 (Ohio Ct. App. 1987).
161. 728 F.2d 1314 (11th Cir. 1984).
162. For example, in Vermont it is possible for a person who has been injured by a noxious

agent to sue up to 20 years after the last occurrence to which the injury is traced. VT. STAT. ANN.
tit. 12, § 518 (1973) (within three years after person knew or should have known, but in no case more
than 20 years after last occurrence to which injury attributed). In Cavanaugh v. Abbott Laboratories,
496 A.2d 154 (Vt. 1985), plaintiff sued under this statute for damages due to vaginal cancer, which
she claimed was caused by her mother's ingestion of the defendant drug-company's DES (diethylstil-
bestrol) and did not manifest itself until she was 22 years old.

163. For example, California law allows a person to sue up to eight years after reaching the age
of majority, for abuse suffered during childhood. CAL. Crv. PRoC. CODE § 340.1 (West Supp. 1991).
In Evans v. Eckelman, 216 Cal. App. 3d 1609 (1990), foster parents sexually abused children in 1966.
The children had no memory of the abuse (and, therefore, of course, could not trace their damage
to that abuse) until 1988. A 1988 suit over 1966 sexual abuse was proper. And in Mary D. v. John
D., 216 Cal. App. 3d 285 (Cal. Ct. App. 1990), plaintiff alleged she was molested by her father when
she was five years old. She sued when she was 24 years old. The court held that the statute of
limitations was, tolled during the time plaintiff had repressed the sexual abuse. The accrual date for
the cause of action was the date she remembered the sexual assault.

[T]he plaintiff in Johnson v. Johnson, 701 F. Supp. 1363 (N.D.Ill. 1988), brought a diversity
action against her parents when she was thirty-two years old, alleging that she was sexually
abused by her father from the age of three until the age of twelve or thirteen and that her
mother failed to protect her from the abuse. The plaintiff alleged that she had suppressed
all memories of the abuse and was blamelessly ignorant of the causal connection between
the incest she endured as a child and her injuries. Not until she initiated psychotherapy did
she begin to remember and "understand the nature and scope of her injuries and their
causal connection" to the years of abuse. 701 F. Supp. at 1364. In denying the parents'
motion for summary judgment on the ground of limitations, the federal district court ...
determined that Illinois courts would apply the discovery rule to an action brought by an
adult survivor of incest where the complainant had no conscious memory of the abuse until
after the statutory minors tolling provision had expired. By applying the rule, the plaintiff's
cause of action accrued and the running of the limitations period commenced when the
plaintiff knew or reasonably should have known of her injury and that her injury was
caused by the wrongful act of another.

Lindabury v. Lindabury, 552 So. 2d 1117, 1119-20 (Fla. Dist. Ct. App. 1989).
Traditional ways around a statute of limitations in a child sex-abuse case include an insanity

exception, equitable estoppel and the discovery rule. Carol W. Napier, Civil Incest Suits: Getting
Beyond the Statute of Limitations, 68 WASH. U. L.Q. 995, 1011 (1990); Alan Rosenfeld, The Statute
of Limitations Barrier in Childhood Sexual Abuse Cases: The Equitable Estoppel Remedy, 12 HARV.
WOMEN's L.J. 206 (1989).

164. See Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2619 (1992) (Federal Cigarette Labeling
and Advertising Act does not preempt state law damage actions).

165. Maryland's statute of limitations allows some persons to sue for injuries resulting from an
improvement to property up to 20 years after the improvement becomes available for its intended use.
MD. CODE ANN., Crs. & JutD. PROC. § 5-108 (1989). Many states have statutes of more or less general
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Amazing things (amazing to me at least) fit under these exceptions.
In United States v. Regner,'" the issue was whether the defendant had
ever been in an accident involving Fovarosi Autotaxi Vallalat, Hungary's
state-controlled taxicab company. The prosecutor offered and, "over hear-
say objections, the court admitted a certified document from the Hungarian
People's Republic indicating that a search made of Fovarosi Autotaxi
Vallalat disclosed no record of a taxi accident involving [defendant] ."167

The trial court admitted the documents as self-authenticating under Rule
902(3) and as excepted from the hearsay rule under Rule 803(10), the
exception for "absence of public record or entry."' To make the point
clear, it was received without a sponsoring witness, but under seal from
the Hungarian People's Republic. The dissent argues that for hearsay
purposes these records should be treated as business records, not public
records. And the proponent should be required to establish the foundational
elements of the business records exception. We know nothing about the
accuracy of public record keeping in Hungary. A witness should be required
to take the stand and lay the foundation for the business records exception
so that at least we would have that exception's reliability, which is found
in the regularity of the practice. 69 In any event, it seems to stretch the
absence of public record or entry exception pretty far to use it to admit
a Hungarian affidavit to show that particular information was not found
in the files of the state taxicab company of Hungary and, therefrom, to
argue it did not happen. 70

c. Statements Against Interest

Allow me one more example of the lengths to which a specific
exception can be stretched, and then a word about the residual exceptions.
In United States v. Garris,'7' the defendant made a statement to his sister;
it effectively admitted complicity in a bank robbery. The sister told a
Federal Bureau of Investigations (FBI) agent. The FBI agent testified, at
defendant's trial, as to what the sister had told the agent the defendant
had told the sister. The trial court and the court of appeals allowed the

application that toll the statute of limitations for causes of action that accrue during the minority of
the person who has the cause of action. E.g., NEaB. REV. STAT. §25-213 (1989).

166. 677 F.2d 754 (9th Cir. 1982).
167. Id. at 760 (Ferguson, J., dissenting).
168. Id.
169. Id. at 763-64 (Ferguson, J., dissenting).
170. Just as the dying declaration exception makes no sense in the Punjab, "'where a person

mortally wounded frequently makes a statement bringing all his hereditary enemies on to the scene at
the time of his receiving his wound, thus using his last opportunity to do them an injury,"' JoHN
KAPLAN ET AL., CASES AND MATERIALS ON EVIDENCE 131 (7th ed. 1992) (quoting 1 SIR JAMES FrrzJAMEs
STEPHEN, A HISTORY OF THE CRIMNAL LAW OF ENGLAND (1883)), the absence of entries in public
records exception may make no sense in Hungary. Without a witness who can tell us, we are not
likely to know.

Regarding documents of foreign governments, see also In re Oil Spill by the Amoco Cadiz, 954
F.2d 1279 (7th Cir. 1992) (The vast majority of evidence on damages in this case [awarded in the
amount of 600 million francs] were documents from French governmental entities).

171. 616 F.2d 626 (2d Cir. 1980).

[Vol. 62, No. I
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testimony under the statement against penal interest exception. 72 The theory
is this: "A statement will satisfy [this exception]'s requirement that it
'tended' to subject the declarant to criminal liability if it would be probative
in a trial against the declarant."'' 73 Because the sister did not report her
brother to the FBI right away, she was subject to prosecution for acting
as an accessory after the fact in the bank robbery. The statement in
question is evidence both that she knew of her brother's involvement and
that, for a while, did not report it.174

d. The Residual Exceptions

And if the evidence does not fit under one of the more specific
exceptions, but almost does, try the residual exceptions. 75 There is a theory
of interpretation of the residual exceptions called the "near miss theory.' ' 76

One view says that hearsay is to be considered under the specific exception
it most nearly fits and, if it is a "near miss" under that exception, it may
not be admitted under a residual exception. 77 Many (most?) courts reject
the near miss theory. In the leading case to do so, the Third Circuit said
this about the theory: "Plainly stated, the theory puts the federal evidence
rules back into the straightjacket from which the residual exceptions were
intended to free them.' 78

An example of the phenomenon of the residual exceptions picking up
evidence that just misses the more specific exceptions is United States v.
McPartlin.79 The court held that a business executive's desktop calendars
were admissible under the business records exception.1's Defendant had

172. FED. R. Evm. 804(b)(3).
173. 616 F.2d at 630.
174. The sister made the statement during the course of admitting her complicity in a separate

bank robbery. Id. at 629. (She was being interrogated regarding this other robbery, and had been
advised of her rights.) The court did not argue that the part of her statement eventually used against
the defendant was somehow against her penal interest as regards her bank robbery. They used the
argument noted in the text: The accessory after the fact argument. And they used a second argument:
Her admission of complicity in her own separate crime cast the shadow of adverse penal interest over
everything said during the interrogation. Id. at 630. They found it against her penal interest both
standing alone and in context. The defendant argued that rather than making a statement she knew
to be against her interest, she was currying favor with the government, hoping for better treatment as
regards her role in the other iobbery, by turning over a bigger fish, her brother-that she saw the
statement as in her interest. Id.

175. FED. R. Evin. 803(24) and 804(b)(5). On this point, see particularly, Myrna S. Raeder,
Commentary: A Response to Professor Swift, The Hearsay Rule at Work. Has it Been Abolished De
Facto by Judicial Discretion?, 76 MnrN. L. REV. 507 (1992).

176. E.g., Thomas Black, Federal Rules of Evidence 803(24) & 804(b)(5)-The Residual Exceptions-
An Overview, 25 Hous. L. REv. 13 (1989); Gary W. Majors, Comment, Admitting 'Near Misses'
Under the Residual Hearsay Exceptions, 66 OR. L. Rv. 599 (1987).

177. Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1190, 1262-64 (E.D. Pa.
1980), rev'd sub nom. In re Japanese Elecs. Prods. Antitrust Litig., 723 F.2d 238, 301-03 (3d Cir.
1983), rev'd on other grounds sub nom. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574 (1986).

178. In re Japanese Elecs. Prod. Antitrust Litig., 723 F.2d 238, 302 (3d Cir. 1983) (though this
seems to be an awfully expansive reading of the near miss theory) rev'd on other grounds sub nom.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).

179. 595 F.2d 1321 (7th Cir. 1979).
180. Id. at 1347.
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argued that the prosecutor had not established a number of the founda-
tional elements for that exception. Had that been true, said the court, it
would not have changed the result: The calendars would have been picked
up by and admissible under the residual exception.' More directly on
point, in Dartez v. Fibreboard Corp. ,82 the court avoided the "predecessor
in interest" requirement of the former testimony exception by admitting
the deposition under Rule 804's residual exception.13

The residual exceptions can also be brought to bear on the case of
"Bill Snow."' 84 As discussed elsewhere in this article,8 5 in one case a
circuit court of appeals found an inscription on a name tag to be admissible
nonhearsay and, in another case, another court found a different name
tag to be inadmissible hearsay. It would seem that in each case the evidence
in question could have been admissible under the residual exceptions.186

The residual exceptions can be stretched so they cover quite a lot of
out-of-court statements. In the Fourth Circuit, 804(b)(5) seems to cover
grand jury testimony. The residual exceptions require that the evidence in
question have "circumstantial guarantees of trustworthiness" equivalent to
guarantees in the specific exceptions. In United States v. Thomas,17 the
grand jury testimony of two witnesses who disappeared before trial was
admissible under 804(b)(5). Regarding the guarantees of trustworthiness,
the court cited two cases from the circuit and said that it is clear from
previous cases "that the grand jury testimony of an unavailable witness
may be introduced under certain conditions without violating ... the
Federal Rules of Evidence,"'88 and held that this grand jury testimony was
admissible under those two cases. 8 9 Not much was required in the way of
"circumstantial guarantees of trustworthiness," at least not overtly.19

All of this in spite of the following legislative history:
It is intended that the residual exceptions will be used very rarely, and
only in exceptional circumstances. The committee does not intend to
establish a broad license for trial judges to admit hearsay statements that
do not fall within one of the other exceptions contained in Rules 803 and
804(b). The residual exceptions are not meant to authorize major revisions
of the hearsay rule, including its present exceptions.' 9'

181. Id. at 1350 (apparently this opinion was divided into three parts, with one member of the
panel writing each part and concurring in the others; this part is by Sprecher, J.).

182. 765 F.2d 456 (5th Cir. 1985).
183. Id. at 462. Another case where evidence that narrowly missed the former testimony exception

was allowed under a residual exception is In re Screws Antitrust Litig., 526 F. Supp. 1316 (D. Mass.
1981).

184. United States v. Snow, 517 F.2d 441 (9th Cir. 1975), discussed supra text accompanying
notes 78-81, 145-49, and infra text accompanying notes 266-68, 277 and 477-80.

185. See infra text accompanying notes 277-80.
186. See supra note 81 and infra note 279.
187. 705 F.2d 709 (4th Cir. 1983).
188. Id. at 711-12.
189. Id. at 712.
190. And similarly, see what some courts have done with the pre-trial notice requirements of the

residual exceptions, infra text accompanying notes 237-53.
191. SENATE COM. ON JUtlIcIARY, FEDERAL RULES OF EVIDENCE, S. REP. No. 1277, 93d Cong.,

2d Sess., 18 (1974); 1974 U.S.C.C.A.N 7051, 7065. I got it from the West Publishing Company
softbound FEDERAL RULES OF EVIDENCE FOR UNITED STATES COURTS AND MAGISTRATES, the 1990
edition, at 164.

[Vol. 62, No. I
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All of this in spite of this legislative history coupled with these facts:
There is a specific exception for former testimony of unavailable declarants' 92

and another for statements against interest of unavailable declarants; 93

there is a definitional exclusion for admissions (personal and by co-
conspirator)'9 and another for prior under-oath statements of available
declarants; and none of these includes this grand jury testimony. 19

e. The Exceptions as a Way Around Rules Other Than the
Hearsay Rule

Not only does nearly everything fit under an exception, so that
exceptions tend to get us around the hearsay rule altogether, but the
exceptions can get us around many of the other exclusionary rules of
evidence while they are at it. Caterpillar Tractor Co. v. Donahue'96 is a
tractor-rollover product liability case. The lawyer for the widow offered
into evidence a report entitled "Study and Evaluation of Tractor Canopies
in Rollover Accidents." The hearsay objection, said the court, is taken
care of by the public records and reports and the ancient documents
exceptions of the Wyoming Rules of Evidence. The defendant complained,
among other things, that it was unable to cross-examine the author of this
document or the manufacturers of the canopies used in this report, and
that it was not aware of this exhibit until it was actually offered into
evidence. In effect, this document became an expert witness-an expert
witness who:

* Is not under oath, getting us around Rule 603; 197

* Is not required to be listed during discovery, getting us around the
relevant rules of civil procedure; 198

" May or may not be qualified, getting us around Rule 702; 199

* Expresses an opinion that might not have a valid basis, getting us
around Rule 705; 2w and

" Is not subject to impeachment cross-examination, to some extent
getting us around Rules 607,201 608, 202 609;203 and

192. FED. R. Evm. 804(b)(1). See Randolph N. Jonakait, The Subversion of the Hearsay Rule:
The Residual Exceptions, Circumstantial Guarantees of Trustworthiness, and Grand Jury Testimony,
36 CAsE W. Ras. L. REv. 431, 441-42 (1986) (hereinafter Jonakait). Regarding using the former
testimony exception to admit grand jury testimony, see United States v. Salerno, 112 S. Ct. 2503
(1992).

193. FED. R. Evm. 801(d)(2). See, Jonakait, supra note 192, at 44243.
194. FED. R. Evm. 801(d)(2). See, Jonakait, supra note 192, at 443.
195. FED. R. Evu. 801(d)(1). See, Jonakait, supra note 192, at 444-45.
196. 674 P.2d 1276 (Wyo. 1983).
197. FED. R. EvID. 603; Wyo. R. Evid. 603.
198. FED. R. Cw. P. 26(b)(1) (discovery in general), 26(b)(4) (discovery of facts known and

opinions held by experts), and 26(e)(l)(B) (supplementation of responses to discovery requests).
Wyoming's rules are the same: Wyo. R. Crv. P. 26(b)(1), 26(b)(4), and 26(e)(l)(B), respectively.

199. FED. R. Evm. 702; Wyo. R. Evid. 702.
200. FED. R. Evm. 705; Wyo. R. Evid. 705.
201. FED. R. Evm. 607; Wyo. R. Evid. 607.
202. FED. R. EvwD. 608; Wyo. R. Evid. 608.
203. FED. R. EvD. 609; Wyo. R. Evid. 609.

19931
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an expert witness who contributes to a $1,500,000 verdict. 204

These exceptions get us around the more specific requirements of each
of the just mentioned rules and leave us with the much more general
requirements of Rule 403. This is not to say that the judge has no control
over ancient documents or public records or other out-of-court statements,
but just that the control does not come from the hearsay rule but from
Rule 403305 Not only does the hearsay rule only pretend to exist, but it
pulls other rules down with it, and does so in ways that those who created
the hearsay rule and all of its exceptions and nuisances likely never
contemplated.

2. Common Law Exceptions, Exceptions in Court Rules, and
Exceptions in Statutes, but Outside the Evidence Code

The rules of evidence in many jurisdictions are statutory. There is a
written hearsay rule (most are similar to Federal Rule 801), the pretense
of a presumption of inadmissibility (most are similar to Federal Rule 802),
and a number of written exceptions (most similar to Federal Rules 803
and 804). In these jurisdictions, the question of the admissibility of hearsay
is further complicated by miscellaneous rules, statutory and otherwise,
found far from the evidence code's hearsay rules, but nonetheless operating
as exceptions thereto.

a. In the Statutes, But Outside the Evidence Code

In my jurisdiction, the evidence code is Chapter 27 of the Nebraska
Revised Statutes. 20Here is an exception found in Nebraska statutory law
but outside of Chapter 27. Though based on the proposed Federal Rules,
the Nebraska Evidence Rules did not include the learned treatise exception
to the hearsay rule.2° Yet, there is a statutory section separate from the
evidence code that does accomplish some of the same thing: "Historical
works, books of science or art, and published maps or charts, when made
by persons indifferent between the parties, are presumptive evidence of
facts of general notoriety or interest." 2m

b. The "100 Miles From the Courthouse" Exception for
Deposition Evidence

Much more significant is Rule 32 of the Federal Rules of Civil
Procedure. This rule has to do with the use of depositions in court
proceedings. It has lots of provisions, the most far reaching of which says:

204. 674 P.2d at 1279.
205. It is also not to say that the Caterpillar case (674 P.2d 1276) that led to this discussion

necessarily stands for each of these propositions, just that they seem to be logical extensions from the
opinion.

206. Nebraska Evidence Rules, NEB. Rv. STAT. §§ 27-101 through 27-1103 (1989).
207. FED. R. EvD. 803(18).
208. NEB. Rv. STAT. § 25-1218 (1989).

[Vol. 62, No. I
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"The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds .. .that the witness is at a
greater distance than 100 miles from the place of trial or hearing, or is
out of the United States, unless it appears that the absence of the witness
was procured by the party offering the deposition .... 209

c. The Opening Statement Exception

In his opening statement in State v. Brooks,210 the prosecutor referred
to an out-of-court statement. Defense counsel objected that this was
hearsay. Regarding this opening-statement reference to the evidence, the
objection was overruled; when the evidence itself was later offered, the
same objection was sustained.

Regarding the ruling during opening statement, the Missouri Supreme
Court said that the search for error during opening statement is a different
process "from that employed in a search for error stemming from eviden-
tiary rulings during trial. ' 211 The trial court's exercise of discretion during
opening statements is not reversible error if the statement made during
opening referenced "arguably admissible evidence and ... was made in
good faith with a reasonable expectation the evidence will be produced.' '212

Though the Missouri Supreme Court ruled that the evidence in ques-
tion was admissible-that is, that the second of the trial judge's rulings
was error, not the first-in the process it as much as said this: If evidence
is hearsay, counsel can still get the evidence in front of the jury by
mentioning it in his or her opening statement so long as counsel intends
to produce the evidence at trial (or has a good faith basis for believing
opposing counsel will offer the evidence, though when this would happen
is not immediately apparent) and the evidence is arguably admissible.

And in United States v. Levy, 2 3 the court did this: defined hearsay
as "testimony 'offered in evidence to prove the truth of the matter
asserted'; 214 noted that "opening statements are not evidence"; 215 and
concluded: "Thus, by definition, the prosecutor's remarks were not hear-
say. "216 This neat little syllogism goes even further than the Missouri

209. FED. R. Crv. P. 32(a)(3). Such a deposition is admissible to the extent "it satisfies the rules
of evidence ... applied as if the witness were then present and testifying," in other words, as if the
witness were an in-court declarant. CIARLES A. WRIGHT & AirHUR R. MILLER, 8 FEDERAL PRACTICE
AND PROCEDURE § 2143 (1970). See also, Ronald J. Allen, Commentary: A Response to Professor
Friedman. The Evolution of the Hearsay Rule to a Rule of Admission, 76 MINq. L. REv. 797, 799
(1992).

210. 618 S.W.2d 22 (Mo. 1981). This case is discussed more fully infra text accompanying notes
528-39.

211. Id. at 24.
212. Id. When the court says, "with a reasonable expectation the evidence will be produced," I

assume it means that the prosecutor must have a reasonable expectation that the evidence will be both
produced and admissible.

213. 904 F.2d 1026 (6th Cir. 1990), cert. denied sub nom. Black v. United States, 111 S. Ct. 974
(1991), also discussed infra text accompanying notes 343-45 and 563-64.

214. 904 F.2d at 1030 (emphasis added) (quoting FED. R. EvID. 801(c)).
215. Id. at 1030.
216. Id.
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Supreme Court, and says that the hearsay rule does not apply during
opening statements. 217

d. The Child Victim Exception

According to one count, by 1989 twenty-five states had statutory
exceptions for out-of-court statements made by alleged victims of child
abuse, and most are located outside the states' evidence codes .2 1

e. The Fresh Complaint "Exception ' 21 9

This "arbitrary exception to the hearsay rule'' 22 covers evidence that
"within a reasonable time after the act occurred," the victim of an alleged
sexual assault complained of the assault "to someone who she would
normally turn to for sympathy, protection, or advice."' It is called the
"fresh complaint" rule. 222 In New Jersey, "[e]vidence of 'fresh complaint'
is not offered as proof of the truth of the matter contained in the
complaint, rather it is used to respond to the fact finder's natural as-
sumption that if the act complained of had occurred, an early complaint
would have been made. 'The function of such evidence is not corroboration
or substantive proof but solely to sustain the credibility of the witness."' '

"The label 'fresh complaint' is not rigidly adhered to, as testimony
of this nature is competent even when it is not truly 'fresh.' The length

217. Presumably, under Levy, the only way to keep out opening-statement mention of hearsay is
Rule 403's unfair prejudice.

218. Cynthia Hennings, Accommodating Child Abuse Victims: Special Hearsay Exceptions in
Sexual Offense Prosecutions, 16 Omo N.U. L. Rv. 663, 672-74 (1989). See Ms. Henning's article for
a complete list of these statutes and a more complete discussion. This subject is also discussed in
greater detail infra at Truth # 6.

219. This rule is not always an exception to the hearsay rule: In some of its manifestations, the
rule demarks the evidence as nonhearsay credibility evidence. In fact, in New Jersey, as you will see
in the text following this note, it seems to be nonhearsay credibility evidence even though the court
refers to it as "an arbitrary exception to the hearsay rule." State v. Bethune, 557 A.2d 1025, 1028
(N.J. Super. Ct. App. Div. 1989).

220. Id. But aren't all of the exceptions more or less arbitrary in the lines they draw? In fact,
isn't this one of the problems with the laundry list of exceptions approach to the problem of hearsay:
the more or less arbitrary, categorical selection of what is admissible hearsay and what is not? See,
e.g., United States v. George, 960 F.2d 97, 100 (9th Cir. 1992) ("Focusing on the personal characteristics
of the [out-of-court declarant] is inconsistent with the categorical approach to 'firmly rooted' hearsay
exceptions.

221. Bethune, 557 A.2d at 1027.
222. Id. Regarding this rule generally, see, e.g., Commonwealth v. Lavalley, 574 N.E.2d 1000,

1004 n.7 (Mass. 1991); State v. Hill, 578 A.2d 370, 374-81 (1990) and Michael H. Graham, The Cry
of Rape: The Prompt Complaint Doctrine and the Federal Rules of Evidence, 19 WILLAMETrE L. REv.
489 (1983).

In summary, the fresh-complaint doctrine is rooted in sexist notions of how the 'normal'
woman responds to rape. We acknowledge the doctrine's misguided history and attempt to
cure the defects underlying the rule that could infect rape proceedings with anti-female bias.
Nonetheless, we conclude that women victims are better served by the continuance of the
fresh-complaint doctrine than by its elimination. The present rule as designed neutralizes
juror's negative inferences concerning the woman's silence after having been raped.

Hill, 578 A.2d at 380. It responds to jurors "subtle biases [and] illogical views of the world . . . on
their own terms." Id. at 377. See also Lavalley, 574 N.E.2d at 1004 n.7, regarding "the sexist
reasoning behind the theoretical underpinning of the fresh complaint rule."

223. Bethune, 557 A.2d at 1027 (citations omitted).
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of the delay is a factor to be considered as relevant to the weight to be
given to the fresh complaint under all of the accompanying circumstances.
The timeliness of the complaint and any circumstances explaining the delay
are treated as questions for the jury." 4

As a further exception within the fresh complaint exception, the court
noted:

[A]t least with regard to children of tender years, the fact that the
complaint was made in response to questioning need not be fatal to
admissibility. It must be considered that there may be a reluctance on the
part of an abused, and consequently confused and troubled young child,
to discuss a traumatic sexual incident.

Similarly, in Massachusetts, "An out of court statement of a victim
of a sex crime is admissible as fresh complaint if made reasonably promptly
in light of the circumstances. ' 226 For adult victims, a complaint made "a
month or so after the incident ' 227 can be "fresh" enough. For child
victims, a complaint made several months after the incident can be "fresh"
enough .228

f. The First Complaint Exception

The first complaint exception is really just Florida's version of the
fresh complaint exception. 229

g. The Res Gestae Exception

The State of Florida has adopted an evidence code modeled on the
federal rules. Like the federal rules, it does not include a res gestae

224. Id. at 1028.
225. Id. And while, at least in New Jersey, this exception does not allow a third person to testify

to the victim's statements as to the details of the assault, it does allow the third person to testify that
the victim (here a young girl) said the man in question had assaulted her "a lot of times." Id. at
1029.

226. Commonwealth v. Lagacy, 504 N.E.2d 674, 677 (quoting Commonwealth v. Adams, 503
N.E.2d 1315, 1317 (Mass. Ct. App. 1987)).

227. Id. at 677 (quoting Commonwealth v. Gonsalves, 499 N.E.2d 1229, 1230 (Mass. Ct. App.
1986)).

228. Id. at 677 n.6. In Massachusetts, the fresh complaint "is admissible only to corroborate the
complainant's testimony [and] . . . cannot be used to establish the truth of the complaint itself."
Commonwealth v. Licata, 591 N.E.2d 672, 674 (Mass. J1992). Even so, fresh complaint evidence is
admissible during the prosecutor's case-in-chief and without regard to whether the complainant has
been impeached. Not only is the fact of the complaint admissible, but also the details of the complaint
are admissible. Id. at 673-74. Accord Commonwealth v. Lavalley, 574 N.E.2d 1000, 1002 n.4 (Mass.
1991) ("The rule in the majority of States is that a witness may testify to the fact that the victim
made a complaint, but cannot testify regarding the details of the complaint." (citing cases from 29
states and the District of Columbia; and citing cases from two other jurisdictions that allow details
of complaint without precondition that complainant have been impeached)).

In Georgia, the fresh complaint exception has been extended beyond sexual assault. An elderly
man's fresh complaint to a neighbor about defendant having pushed him into a table and taken his
wallet was admissible fresh complaint. Williams v. State, 413 S.E.2d 256, 257 (Ga. App. 1991). This
case is discussed infra text following note 298.

229. Monarca v. State, 412 So. 2d 443 (Fla. Dist. Ct. App. 1982). This is part of Florida's res
gestae exception, in spite of the fact that the Florida Evidence Code does not include a first complaint
or a res gestae exception. Id. at 445. See infra notes 230-31 and accompanying text.
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exception. In fact, the Sponsor's Note following the relevant Florida rule
of evidence, Florida's version of Rule 803,230 states that the code replaces
the res gestae exception. Undaunted, the Florida Supreme Court has said,
"The deceased victim's statement to the police officer did not qualify for
admission into evidence under the dying declaration exception to the
hearsay rule but it was properly admitted under the res gestae exception
to [the] hearsay rule . ..."231

h. The Mechanical Traces Exception

Above, 232 I discuss a body of cases that treat as nonhearsay what my
colleague Collin Mangrum has called "mechanical traces as circumstantial
evidence of ownership." He lists it as a "Controversial Nonhearsay Ca-
tegor[y] ."233 As I explain above, if this is anything other than invalid, it
must really be a common law exception to hearsay. It is a common law
exception that continues to be imposed in spite of the fact that it is not
one of the exceptions listed in the rules. It is a common law exception
that continues to be imposed as though the -statements covered were not
hearsay in the first place, rather than admitting they are hearsay, and that
this is an exception, perhaps because it is not any one of the exceptions
listed in the rules.

i. The Cleveland Exception

And then there is the "Cleveland Exception to the Hearsay Rule."
In a criminal trial in Cleveland, according to Professor McElhaney, the
hearsay rule does not stand in the way of the admissibility of anything
that was said in the presence of the accused. 234

230. FLA. Evm. CODE § 90.803 (1979).
231. Hack v. State, 596 So. 2d 521, 521 (Fla. Dist. Ct. App. 1992), per curiam. This per curiam

opinion is two paragraphs long. Except for a citation, I have quoted the entire second paragraph,
which, by the way, is the longer of the two. For a more detailed statement of Florida's res gestae
exception, see Monarca v. State, 412 So. 2d 443, 445 (Fla. Dist. Ct. App. 1982). In Miller v. Keating,
754 F.2d 507 (3d Cir. 1985) (discussed infra text accompanying notes 533-38), the trial judge had let
some hearsay into evidence under the res gestae exception. The court of appeals noted "there is no
such exception .... The old catchall 'res gestae' is no longer part of the law of evidence." Id. at
509. A variation of res gestae, for use in a jurisdiction with a federal-rules-like evidence code and a
supreme court that recognizes res gestae no longer exists, is to rule that background evidence may be
admissible as nonhearsay, non-truth evidence. See the discussion of this kind of nonhearsay supra
Truth # 1, passim, and particularly text accompanying note 100.

232. See supra note 97 and accompanying text.
233. Mangrum, supra note 10, at 510.
234. James McElhaney, The Cleveland Exception to the Hearsay Rule, in TRU.4 NOEBOOK at

172-74 (2d ed. 1987). As Professor McElhaney reports, this "exception" exists in other parts of the
country, where it goes by different names. Accord Charles W. Gamble & Russell L. Sandidge, Around
and Through the Thicket of Hearsay: Dispelling Myths, Exposing Impostors and Moving Toward the
Federal Rules of Evidence, 42 ALA. L. Rav. 5, 21-28 (1990) (reporting that in Alabama this sort of
out-of-court declaration is declared non-hearsay). The rule applies only to out-of-court statements
made in the presence of a defendant in a criminal case; it does not extend to civil cases. Both of the
cited sources discuss this rule's obvious roots in the treatment of adoptive admissions, though neither
the Cleveland exception nor the Alabama definitional exclusion is limited to adoptive admissions. The
"Cleveland Exception" is discussed a bit in Roger C. Park, A Subject Matter Approach to Hearsay
Reform, 86 MicH. L. Rv. 51, 70 (1987). Professor Park also cites evidence of this same policy in
Philadelphia and in English magistrates' court. Id. at 82 n.127.
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j. The Probable Cause Exception

Another way to deal with hearsay that stands in your way, if you are
the government and are in charge of the procedures, is to create a whole
new proceeding and make the burden of proof one that hearsay will
satisfy. For example, later in this article I talk about the civil forfeiture
provisions of the Controlled Substances Act. The government has used its
legislative power to change the rules: Government can seize property
involved in illegal drug transactions; it can keep the property if it can
prove it had probable cause to seize it; probable cause can be based on
hearsay. So, not only is hearsay admissible, but the judgment of forfeiture
can be based on it and, apparently, it alone. 235

k. The When-You-Murder-a-Witness-You-Waive-Your-Right-to-
Make-a-Hearsay-Objection-to-the-Admissibility-of-the-Witness'-
Grand-Jury-Testimony Exception

This one is self-explanatory. 26

1. The Notice Requirement of the Residual Exception and the
Common Law

Let me discuss two exceptions written into the code that have been
rewritten in part by many courts, becoming statutory exceptions with
common law amendment. I refer to the two residual exceptions and their
requirement that opposing counsel be given pretrial notice of intent to use
the exception. 237 Following the lead of Judge Weinstein, 238 a number of
courts have read the "pretrial" in pre-trial notice to mean something much
different thah it would had they followed the lead of Daniel Webster. 239

235. This is discussed infra text accompanying notes 437-39.
This is different from the cases where a police officer testifies to out-of-court statements to

establish probable cause in a criminal case when the defendant argues to the jury, for example, that
the police were harassing him or her. Here these statements are not offered to prove the truth of the
matter asserted, but instead to show that the statements were made and that they gave the police
officer a reason to stop the defendant and that this is not a case of police harassment. It is not
admitted as substantive evidence of the underlying issue: guilt. In the situation under discussion here,
the underlying issue is probable cause; the evidence is admitted as substantive evidence to prove the
underlying issue, the one on which the court will decide the merits of who owns the house, the car,
the cash: the claimant or the government.

236. United States v. Thevis, 665 F.2d 616, 633 (5th Cir. 1982). Though not truly an exception,
this rule seems to fit here in the interest of completeness. Thevis announces this waiver rule only after
an extensive discussion of why, in spite of contrary rulings from other circuits, this evidence is not
admissible under the residual exception in Rule 804(b)(5).

237. FED. R. Evm. 803(24); FED. R. Evm. 804(b)(5).
238. United States v. laconetti, 406 F. Supp. 554 (E.D.N.Y. 1976), aff'd, 540 F.2d 574 (2d Cir.

1976), cert. denied, 429 U.S. 1041 (1977).
239. "Pre" is defined as "earlier than : prior to : before." WEBSTER'S THIRD INTERNATIONA

DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED 1783 (1976). "Pre-trial" is defined as "a
conference preliminary to a hearing or trial on the merits where a judge, referee, examiner, arbitrator,
or other quasi-judicial officer endeavors to simplify the issues of law or fact in a case by ascertaining
what is to be admitted, what is contested, whether certain matters may be stipulated thereby avoiding
the expense of proof in order to save time and expense at trial." Id. at 1797.
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Using what could be labeled the Iaconetti approach, after Judge
Weinstein's opinion in United States v. Iaconetti,m courts have been
holding that mid-trial notice can satisfy the pre-trial notice requirement.
In laconetti, two of the prosecution's rebuttal witnesses repeated a third
person's extrajudicial statements regarding what defendant had said, to
prove what defendant had said. 24' Judge Weinstein found it admissible
under the residual exception, even though there had not been "pre-trial"
notice. Judge Weinstein began his discussion, "The Federal Rules of
Evidence codify an open-ended exception for reliable and necessary hearsay.
Its use requires careful exercise of judicial discretion and the satisfaction
of precise criteria."242

Then, he turned to those criteria. First, he found 'circumstantial
guarantees of trustworthiness' equivalent to those for the enumerated
hearsay exceptions. 243 Second, he found "that the 'statement [was] offered
as evidence of a material fact."'' 244 Third, he found the statement 'more
probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts."'' 245 "In
addition, 'the general purposes of these rules and the interests of justice
will best be served by admission of the statement into evidence."' 246 That
leaves the requirement that the proponent of the evidence makes his or
her intention to use the evidence "known to the adverse party sufficiently
in advance of the trial or hearing to provide the adverse party with a fair
opportunity to prepare to meet it.

' '
247 Judge Weinstein's answer to this

requirement, in the context of this case, was:

[T]he government gave the defendant ample notice of the intention to
offer the statement. Notice was given midway through the defendant's
testimony, five days before the [witness was] called. Defendant did not
request a continuance or make any reference to an inability to prepare
adequately to meet the testimony of the new witness. Although notice
was not given in advance of trial, as required by the language of the
Rule, allowance must be made for situations like this in which the need
did not become apparent until after the trial had commenced. Since it
was not the proponent's fault that notice could only be given after the

240. 406 F. Supp. at 554.
241. Id. at 557.
242. Id. at 558.
243. Id. at 559 (quoting FED. R. Evrn. 803(24)).
244. Id. at 559. I have always wondered what this requirement is doing in this rule. It is a

meaningless addition. All evidence must be relevant to be admissible. FED. R. EVID. 402. Evidence is
not relevant unless it is evidence of a material fact. FED R. EVWD. 401. Recognizing this same thing-
"This requirement seems redundant since, if it did not tend to prove or disprove a material fact, the
evidence would not be relevant and would not be admissible," -Judge Weinstein suspects it probably
means "the exception should not be used for trivial or collateral matters." laconeti, 406 F. Supp. at
559. But why not just say so, and not just regarding the residual exception, but regarding all of them?
Why not lump them all together, perhaps as follows: why not define hearsay and state that if the
out-of-court statement is important enough and if the trial judge believes it is sufficiently reliable,
then it is not excluded by the hearsay rule?

245. Iaconetti, 406 F. Supp. at 559 (quoting FED. R. EviD. 803(24)(B)).
246. Id. at 559 (quoting FED. R. EVID. 803(24)(C)).
247. FED R. EVID. 803(24).

[Vol. 62, No. I
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trial began, and since the defendant was not prejudiced by the mid-trial
notice, the evidence was properly admitted under Rule 803(24).248

Judge Weinstein addressed the point and said that while the way the
evidence was offered in that case did not comply with the text of the rule,
an allowance must be given. On appeal, the Second Circuit agreed, but,
in its footnote six, softened the blow to plain meaning: "Our holding
should in no way be construed as in general approving the waiver of Rule
803(24)'s notice requirements. Pre-trial notice should clearly be given if at
all possible, and only in those situations where requiring pre-trial notice
is wholly impracticable, as here, should flexibility be accorded. '249 Either
way, what we have, it seems to me, is a common law rewrite of the rule.

The Iaconetti approach has been followed by a number of courts, but
mostly in apparent ignorance of the Second Circuit's footnote six. This
"mid-trial-notice exception" to the pre-trial notice requirement of the
residual exception is no different than common law exceptions generally,
in this regard: First a narrow exception is announced; later cases expand
it, (here, by dropping the restrictions of footnote six) 250 and, apparently,
turn this notice requirement into an item for the exercise of the trial
court's discretion.2

And in United States v. Williams 252 the court affirms the admission
of an affidavit under the residual exception of Rule 803. Though it is not
clear whether pre-trial notice was an issue, the way the court reaches its
result is interesting: It quoted the entire residual exception except the part
requiring "notice in advance of the trial"; it briefly discussed the parts it
quoted; and it found this out-of-court statement fit. It is as though the
requirement for pre-trial notice did not exist.

Not all courts have done this, and even in the Second Circuit, home
of laconetti, the course has been wavering. 253 That is not the point. The
point simply is that some have.

248. Iaconetti, 406 F. Supp. at 559-60. Recall, the in-court declarants in question were rebuttal
witnesses.

249. Iaconetti, 540 F.2d at 578 n.6.
250. Accord, e.g., United States v. Leslie, 542 F.2d 285, 291 (5th Cir. 1976) (Citing and discussing

the district court and court of appeals decisions in laconetti, without mentioning footnote six, and
stating: "The record does not indicate whether the government complied with the notice requirement
of rule 803(24). Even if it did not comply, appellant was not harmed, since his counsel had a fair
opportunity to meet the statements." Perhaps, however, rather than meaning pre-trial notice is not
required, all this means is that any error was harmless.); United States v. Carlson, 547 F.2d 1346 (8th
Cir. 1976) (laconetti approach adopted; no mention of footnote six); United States v. Brown, 770
F.2d 768, 771 (9th Cir. 1985) (In civil case, failure to give pre-trial notice excused where adverse party
had opportunity to attack trustworthiness of statement; here, defendants had ample opportunity, did
not move for continuance, and did not claim inability to meet the evidence; no mention of narrowness;
rather, question stated as whether district court abused its discretion).

251. The culmination of all of this, in Judge Weinstein's court, at least, is "The offer of a
continance [sic] by the trial judge cures this lack of notice." United States v. Obayagbona, 627 F.2d
329, 335-38 (E.D.N.Y. 1985). See also, e.g., United States v. Brown, 770 F.2d 768, 771 (9th Cir.
1985) (failure to give pre-trial notice reviewed under abuse of discretion standard).

252. 573 F.2d 284 (5th Cir. 1978).
253. Second Circuit: e.g., United States v. Oates, 560 F.2d 45, 72 n.30 (2d Cir. 1977) (no notice

in advance of trial, through no fault of prosecutor, and no notice during trial until authenticating

1993]
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m. The Point Is ...

The point is that these sorts of hidden hearsay exceptions, exceptions
found some place other than the state's evidence code, exist in many states
and they further complicate efforts to understand and apply the rules
regarding hearsay, particularly when operating outside of your home
jurisdiction. 25 4 It is not just that so much hearsay fits under one or more
exceptions, it is also that many of the exceptions are so hard to find255

and so many operate outside of the duly enacted statute, creating a sort
of black market of admissible evidence.

It's all nonhearsay. It's all hearsay. It's all exceptional. It's like Lake
Wobegon, where "all the children are above average.' '256

witness called to stand; "the advance notice requirement leaves no doubt that it was the intention of
Congress that the requirement be read strictly"; no mention of Iaconett); United States v. Muscato,
534 F. Supp. 969, 980 (E.D.N.Y. 1982) (party cannot complain about lack of pre-trial notice because
court would have granted continuance to allow party to prepare to meet evidence in question)
(Weinstein, J., author of laconetti); United States v. Obayagbona, 627 F.2d 329, 340 (E.D.N.Y. 1985)
(offer of continuance cures lack of pre-trial notice) (Weinstein, J., author of laconetti). Fifth Circuit:
e.g., United States v. Leslie, 542 F.2d 285 (5th Cir. 1976) supra note 250; United States v. Davis, 571
F.2d 1354 (5th Cir. 1978) (only other exception conceivably applicable is 803(24); no record of "attempt
to invoke the exception by giving the required advance notice"; no mention of Leslie). Sometimes, a
court's course wavers within one opinion: United States v. Atkins, 618 F.2d 366, 372 (5th Cir. 1980),
says it was not an abuse of discretion to refuse to admit a letter under the residual exception because
there had been no notice of an intent to do so in advance of the attempt to do so. The rule says "in
advance of trial"; this case says "in advance of [the] attempt to do so." Does this change in wording
reflect a change in the rule, or will it be cited as the definitive statement in subsequent cases that
change the rule? What is the rule in the Fifth Circuit, the Leslie rule, the Davis rule, or the Atkins
rule, whatever it is, or may become?

254. And here is another complicating factor. Even if your evidence seems admissible categorically
in that it clearly fits the requirements of one of the exceptions, if it is sufficiently untrustworthy it
may be inadmissible ad hoc under Rule 403. The judge's ability to alter the outcome of the admissibility
decision under the statute is, thereby, even greater. See Margaret A. Berger, The Federal Rules of
Evidence: Defining and Refining the Goals of Codification, 12 HoFsTRA L. Rv. 255, 272-74 (1984).
There are cases and articles that take the opposite approach. For example, "United States v. DiMara,
727 F.2d 265, 270-72 (2d Cir. 1984) (Friendly, J.) . . .holds that'statements that fall under the class
exceptions to the hearsay rule are admissible even if the trial judge believes them to be untrustworthy."
Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MICH. L. RE. 51, 112 n.235
(1987). This view in some ways just complicates it even more. After you get past the hearsay rule, in
some jurisdictions you must be concerned with Rule 403, in other jurisdictions you need not be
concerned with Rule 403, and in still other jurisdictions you have to be concerned with whether you
have to be concerned with Rule 403.

255. Not only can exceptions be hard to find, but in various of their applications they can be
remarkably and irrefutably unreliable. Chris Mueller proves this: The excited utterance exception is
based on the theory that if an out-of-court statement relates to an exciting event and was made while
the out-of-court declarant was under the stress of excitement caused by that event, it is trustworthy.
The declarant lacked the time or the mental capacity needed to make up a lie. Imagine, "for instance,"
says Professor Mueller, "a father advising his daughter. Who would tell a daughter to sort out second-
hand statements by applying the tests embedded in the hearsay exceptions-'trust what you're told an
excited man said,' for example, because 'excited men don't lie'?" Christopher B. Mueller, Post Modern
Hearsay Reform: The Importance of Complexity, 76 MINN. L. Rav. 367, 375 (1992). Regarding
unreliable exceptions, within this article see also United States v. Regner, 677 F.2d 754 (9th Cir. 1982),
supra text accompanying notes 166-70; United States v. Garris, 616 F.2d 626 (2d Cir. 1980), supra
text accompanying notes 171-74.

That the exceptions can be unreliable is beside my point. If they really worked, if they really had
any meaning, if they really were possible to understand and apply, and the only problem was that
they allowed in unreliable evidence, this article would not have been written.

256. Garrison Keillor, The American Radio Company of the Air (formerly A Prairie Home
Companion) broadcast Saturday evenings, 5:00 p.m. CST on National Public Radio.
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D. Truth # 4: Great Lawyers Can Convince Average Judges of Almost
Anything, and Even Average Judges Can Ignore the Best Arguments
of Great Lawyers

[Tihe vagueness of the definition of the [hearsay] rule and of its
exceptions, the absence of a clear and consistent rationale for
applying it or refusing to do so, the failure to recognize the potential
application of the rule in a number of situations, and the blurred
distinction between direct and circumstantial use of such evidence,
have together created a morass of authority and example, quite
devoid of clear and consistent holding. Thoroughfares through this
swamp do not occur naturally; they must first be constructed. Nor
has the situation been much assisted by voluminous academic survey.
A surfeit of markers has been placed, but they point in different
directions .257

As a corollary to these truths, when the subject is hearsay, skilled
counsel can convince the ordinary and reasonable judge of almost anything-
and the ordinary and reasonable judge can ignore even the most logical
and persuasive argument of even the best lawyers, and rule the other
way 58

257. Sut RUPPERT CROSS & COIN TAPPER, CROSS ON EVIDENCE 515 (Butterworths, 7th ed., 1990).
258. And the extraordinary judge does not need any help. Judge Jack B. Weinstein, for example,

is no ordinary judge, and he does not need any help to make these rules do what he wants them to
do. He proves this, with Professor Margaret Berger, in their treatise, WEINSTEIN'S EVIDENCE. He
proves it in his work on the bench, for example, in Muscato, supra text accompanying notes 54-62,
laconetti, supra text accompanying notes 238-51, and Obayagbona, infra text accompanying notes 386
and 392.

Neither is Judge Edward R. Becker an ordinary judge who needs the help of mere mortals like
ourselves. I refer principally to his opinions, published consecutively in the Federal Supplement in the
Japanese Electronics cases. Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp. 1125
(E.D. Pa. 1980) rev'd sub nom., Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F. Supp.
1190 (E.D. Pa. 1980) rev'd sub nom., Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 505 F.
Supp. 1313 (E.D. Pa. 1980), rev'd sub nom., In re Japanese Elecs. Prods. Antitrust Litig., 723 F.2d
238, 301-03 (3d Cir. 1983), rev'd on other grounds sub nom., Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574 (1986). (Volume 505 of the Federal Supplement should be dedicated to
Judge Becker.) In three masterful opinions at the district court level, Judge Becker tackles almost 250
headnotes worth of evidentiary problems. The first of the three opinions deals with the admissibility
of public records and reports; much of the 65 pages of that opinion addresses the hearsay rule. The
second deals with the admissibility of various documents from non-governmental sources, including
various business documents and documents prepared for and submitted to the Japanese Fair Trade
Commission; much of the 255 pages of this opinion addresses the hearsay rule. ("The documents
produced in discovery ran into the millions." Japanese Elect., 723 F.2d at 1267 n.97.) The third deals
with the expert opinions expressed in some 2700 pages of reports prepared by plaintiffs' experts.
Japanese Elecs., 505 F. Supp. at 1319. These three opinions are an advanced course in evidence all
by themselves.

The Honorable Leon Higginbotham has taken the particularly difficult problem of "implied
assertions" (see supra Truth # 1, passimn, and infra text accompanying notes 259-66) and gotten it
right. Postal inspectors arrested Reynolds; Parran approached; still in the presence of the inspectors,
Reynolds said, "I didn't tell them anything about you." United States v. Reynolds, 715 F.2d 99, 101
(3d Cir. 1983). The trial court let this in as substantive evidence of Parran's guilt. On appeal, the
government argued that this out-of-court statement was not offered to prove the truth of the matter
asserted. Judge Higginbotham saw this evidence as either irrelevant to the government's case-if
Reynolds meant, "I told them nothing because there is nothing to tell"-or as hearsay-if Reynolds
meant, "Though you were involved in the crime, I didn't tell them about it." Id. at 103.
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If it is true that most everything is, at the same time, hearsay and
nonhearsay, and you can make a pretty good argument that each out-of-
court statement fits under at least one exception, then it follows that when
the subject is hearsay the ruling can go either way. It can go either way,
depending, I think, on the skill and reputation of counsel, the abilities of
the judge, and.the equities of the particular case.

Take, for example, Lyle v. Koehler,259 and United States v. Perholtz.260
In Lyle, a pre-trial detainee wrote letters instructing the addressees to give
certain alibi testimony for the writer and his co-defendant; the letters were
introduced against the letter writer's co-defendant. s1 In Perholtz, one co-
conspirator gave another an exculpatory script; the script was introduced
against yet a third co-conspirator. 262 In each case there was a hearsay
objection. In Lyle, the court found that the inference of guilty mind in
the attempt to establish a false alibi was "not severable from [the] raw
statements.'"263 The evidence was offered to prove the truth of the inference
asserted and it was inadmissible hearsay. In Perholtz, the court found that
the script was not offered to prove the truth of the matter asserted and it
was admissible nonhearsay. 2"

Which is right, Lyle or Perholtz? Who knows. Each is right. Both
are wrong. The Sixth Circuit Court of Appeals, in Lyle, says, in effect,
that Morgan would have supported the result in Lyle, and Wigmore would
have supported the result in Perhotz.25 This is one of the areas of hearsay
where the rule means everything, and therefore means nothing.

Granted, this example is in the area of implied assertions, one of the
most difficult in all of hearsay. 2" Finding contradictory authority in the
area of implied assertions is about as easy as finding reasons to vote
against every Member of Congress but my own. What about some examples
from other kinds of hearsay problems? Okay, here's one: Contrast the
"Bill Snow" case with the "10001 Cedar Avenue" case. First case-the
evidence: an attache case with name tape reading "Bill Snow." The issue:
Who possessed the gun in the case? Bill Snow? The ruling: nonhearsay. 267

Second case-the evidence: testimony regarding an evidence bag with an
evidence tag reading "10001 Cedar Avenue." The issue: Where were the

259. 720 F.2d 426 (6th Cir. 1983).
260. 842 F.2d 343 (D.C. Cir. 1988) (per curiam), cert. denied, 488 U.S. 821 (1988).
261. Lyle, 720 F.2d at 429-31.
262. Perholtz, 842 F.2d at 351, 355.
263. Lyle, 720 F.2d at 433.
264. Perholtz, 842 F.2d at 357. "[T]he government did not intend to show that any particular

item contained in the script was true. To the contrary, the purpose was to show that the information
in the document was false." Id. (The court also found the script admissible as a co-conspirator's
statement. Id. at 356-57.)

265. Lyle, 720 F.2d at 432-33.
266. Regarding Lyle and Perholtz and this whole problem of implied assertions as hearsay or

not, see Roger Park, "I Didn't Tell Them Anything About You": Implied Assertions as Hearsay
Under the Federal Rules of Evidence, 74 MiN. L. REv. 783 (1990).

267. Supra text accompanying notes 78-81, 145-49, 184-86, and infra text accompanying notes
277, 477-80.
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two pistols in the evidence bag found? 10001 Cedar Avenue? The ruling:
inadmissible hearsay.2"

Here's another: Contrast the case of Glenn H. Hutchison with that
of Anthony R. Jefferson.2 69

And contrast United States v. Brown 70 with United States v. Bernes.27'
In each case, the appellant was a tax preparer convicted of preparing
fraudulent tax returns. In the former, the evidence most damaging to the
accused was the testimony of an IRS agent who testified that she audited
160 of the tax returns prepared by the accused and found between 9007o
and 950%o of them contained substantially inflated itemized deductions.
Though there had been no hearsay objection at trial, the appellate court
said that the agent's testimony was based on a knowledge of what the
honest deductions would have been, and she could only have known that
if the taxpayers involved had told her. "[H]earsay of the rankest kind. '272

In the latter, agents "testified as to various aspects of their investigation,
and in certain instances stated the names of those individuals interviewed
during the course of the audit," but without quoting anything said to
them during the investigation.2 73 Not surprisingly, in this second case, the
United States relied on the first case.

In Brown, the Fifth Circuit said the truth of the agent's testimony
was necessarily based on the truth of out-of-court statements. In Bernes,
the Fifth Circuit said, "[T]he implication of any inculpatory statement
from those interviewed by the IRS agents is totally conjectural. ' 274 Why
the first case is necessarily based on hearsay and the second case isn't, is
beyond anything explained in the second case. They don't explain it, but
they do say this, in the second case: "Acceptance of appellant's contention
would work a radical and dangerous expansion of the hearsay doctrine." 27

That is a frightening prospect if ever there was one, and I guess it is a
good enough reason for me. Which of these cases is right? I don't know
... and that is the problem with hearsay: Who knows what's the right
answer? 276

And contrast these cases. In United States v. SnoW, 277 a name tape
was not hearsay to the issue of who owned the gun found in the case to
which the tape was affixed: nonhearsay circumstantial evidence. In United

268. Supra text accompanying notes 145-49, and infra text accompanying notes 477-80.
Sure there are differences between these two cases. There is no doubt the out-of-court declarant

in the "10001 Cedar Avenue" case meant to declare, "The guns were found at 10001 Cedar Avenue."
There could be some doubt, I suppose, as to whether the out-of-court declarant in the Bill Snow case
meant to declare anything, though, if he did not, then why write Bill Snow on the name tape.

269. See infra text accompanying notes 491-502.
270. 548 F.2d 1194. This case is also discussed supra text accompanying notes 109-117.
271. 602 F.2d 716 (5th Cir. 1979).
272. Brown, 548 F.2d 1194, 1208.
273. Bernes, 602 F.2d 716, 718.
274. Id. at 719.
275. Id.
276. But I am getting ahead of myself. See, e.g., infra text accompanying notes 588 and 608.
277. This case is discussed supra text accompanying notes 78-81, 145-49, 184-86, 266-68, and infra

text accompanying notes 472-75.
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States v. Cowley,27
1 testimony regarding a postmark was inadmissible

hearsay to the issue of whether a letter passed through a specific postal
station on a certain date. 279

One more contrast: United States v. Ogunsn° states that inquiries
cannot be assertions, questions cannot be used to show the truth of the
matter asserted, and, therefore, they cannot be hearsay.2 State v. Rawling 282

recognizes that questions can assert facts, can be offered to prove the facts
asserted, and can be hearsay.283

Everything can be made to be hearsay, everything can be made to be
non-hearsay, it's all covered by various exceptions, from there it depends
on the skill of counsel and the quality of the judge.

E. Truth # 5: These Points Must Be Won at Trial; Appellate Courts Affirm

Trouble with you is the trouble with me.
Got two good eyes but we just can't see. 2

4

By and large, these points must be won in the trial court, or, said
differently, appellate courts tend to affirm.285

1. Continuing the Error Through the Appeal.

One way appellate courts affirm is by continuing the error.
Thomas Plant was convicted of the second degree murder of his

eighteen-month-old stepson, and sentenced to life in prison. 2 6 He claimed

278. 720 F.2d 1037 (9th Cir. 1983).
279. The court said the evidence was reliable, making it a great candidate for the residual exception

except for the fact that the government had failed to give the defense notice it would be offering the
"statement." Its admission was error, but the error was harmless. In Snow, the tape itself was in
court. In Cowley, someone testified he had seen and remembered the postmark. This may make a
psychological difference, in that having the tape there is more reliable than one's memory of the
postmark. That, however, is irrelevant to whether the tape and the postmark each is hearsay.

280. 921 F.2d 442 (2d Cir. 1990).
281. Oguns is discussed infra text accompanying notes 460-66. The broader issue is discussed infra

text accompanying notes 446-77.
282. 402 N.W.2d 406, 408-09 (Iowa 1987).
283. This whole question of questions as hearsay is discussed more fully infra text accompanying

notes 446-77.
284. JERRY GARcIA & ROBERT HUNTER, TwE GRATEFUL DEAD, Casey Jones on SKELETONS FROM

TE CLOSET, (Warner Brothers Records, Inc. 1974).
285. "Although more than twenty thousand cases a year were tried in the federal courts in the

twenty-four month period between July 1, 1988 and June 30, 1990, 1 could find only thirty cases
decided in 1990 in which a court of appeals stated in an officially reported opinion that its reversal
was due to an evidentiary error at trial." Margaret A. Berger, When, If Ever, Does Evidentiary Error
Constitute Reversible Error?, 25 Loy. L.A. L. REV. 893, 894 (1992). This is all evidentiary error, not
just hearsay. Professor Berger goes on to explain that even 30 is somewhat misleadingly high; in nany
of those 30, the real reason for the reversal seemed to be something other than the evidentiary ruling
on which the reversal was hung, something else such as interjection of the judge's opinion, prosecutorial
abuse, and so forth. "Even when hearsay is erroneously admitted, or admitted because no objection
is made, verdicts based on such evidence are usually sustained and affirmed if the evidence appears
sufficiently reliable." 4 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S EVIDENCE 800[011
(1992).

286. State v. Plant, 461 N.W.2d 253, 259 (Neb. 1990) (also convicted of first degree assault and
child abuse of four-year-old stepson, but it is the other conviction in question here). The facts in the
next few paragraphs are taken from Plant, at 265-67.
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his stepson had fallen off a sofa and struck his head when he fell to the
floor. Two days after the stepson was fatally injured, a police officer
interviewed the defendant's four-year-old daughter, a stepsister of the
deceased. He spoke to the child in a foster home where she had been
placed after the incident. Sometime during the interview, he turned on a
tape recorder and the tape recording was played into evidence. The four-
year-old girl did not testify.

On the tape, the girl stated that she had seen her father throw the
deceased eighteen-month-old child at yet a third child. She testified that
she had also seen her father throw the deceased child to the floor, head
first. These incidents apparently caused the head injuries from which the
young boy died.

The state offered these tape recorded out-of-court statements into
evidence. The state apparently recognized that they were hearsay and
offered them under the excited utterance exception to the hearsay rule and
under the two residual or catch-all exceptions.

Plant's lawyer, as could be expected, argued that this statement was
not an excited utterance. It was, after all, made under questioning, two
days after the event.

The supreme court responded that "two days" is not dispositive.2 7

Well, of course it is not, but the point of the argument was that there
was no foundation laid for the elements of the excited utterance exception.
There was no sufficient evidence that the declarant was still under the
stress caused by the event in question, and there was evidence that the
event was two days old.

The supreme court also said that the declarant need not be visibly
excited for her statement to qualify as an excited utterance.2 8 Well, of
course not, but the point of the argument was that there was no foundation
laid establishing that the girl was still, and had continued to be, under the
stress of the excitement caused by the event in question.

The court seems to take judicial notice that the event in question
would excite and that the excitement would remain for a considerable
period of time-at least two days. "Having observed the brutal nature of
the incident, a young child would remain in a stressed condition for some
period of time." 289

According to the court, the only other evidence on this point was the
police officer's testimony that the child was extremely shy and was appre-
hensive. O.K., she's four and he's a cop. She sucked on her finger. O.K.,
I don't recall my childhood, but I do know someone who sucked his
thumb until he was nine or ten-he grew up to be a judge, by the way.
She clung to her foster mother.

The court set up straw men and then blew them over-or, as Judge
Shanahan said it in his concurring opinion, "IT]his court tilts with temporal
windmills en route to the boundary between and 'excited utterance' and

287. Id. at 264.
288. Id.
289. Id. at 264-65. Regarding a different relationship between judicial notice and the hearsay rule,

see supra note 135.
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hearsay. ' ' 29
0 The court set up its straw men, blew them over, and concluded

that the trial court's determination that Cindy Plant's taped statement
constituted an excited utterance was tenable. 29'

I think the case of Glenn H. Hutchison belongs here also. 292 The
prosecutor offered into evidence certain sales slips from a Ford dealer.
The sales slips indicated the vehicles had been purchased by Glenn Hutch-
ison. The court of appeals affirmed the admission of this evidence, over
a hearsay objection, by saying that the information on the slips was not
hearsay: "But the sales slips were not admitted to prove that Hutchison
bought the vans. They were admitted to prove that someone using Hutch-
ison's name bought the vans, from which the jury could infer that the
person using Hutchison's name was Hutchison himself. '29

1 Instead of this
fatuous line of reasoning, why not use the business records exception, or
perhaps the residual exception, if the first wouldn't work? Since the court
does not say, we can only guess, and my guess is that there was insufficient
foundational evidence at the trial to support any of the exceptions, 2

9 so
the appellate court had to concoct a nonhearsay theory to support the
conviction.

The truth about hearsay is that you must win these cases at the trial
level because so often it is too late on appeal. So often, whichever decision
was made below will be upheld-even when it was wrong.

2. Trial Court Cites Wrong Reason, Appellate Court Finds Right
Reason

A second way appellate courts affirm incorrect hearsay decisions is
by noting that the trial court cited an incorrect reason for its ruling and
then finding a "correct" reason for the same result-acknowledging that
the trial court's reasons were wrong, and upholding its ruling for different,
"right" reasons.

290. State v. Plant, 461 N.W.2d 253, 270 (Neb. 1990) (Shanahan, J., concurring in the result).
In Judge Shanahan's view, there was not enough foundation laid to establish this as an excited
utterance. Nonetheless, there was plenty of evidence of guilt to make the erroneous admission of this
statement "harmless beyond a reasonable doubt." Id. at 271-72 (Shanahan, J., concurring in the
result).

291. What the court actually said was that "it cannot be said that the trial court's determination
... was clearly untenable." Plant, 461 N.W.2d at 265. I've translated a bit.

292. United States v. Saint Prix, 672 F.2d 1077 (2d Cir.), cert. denied, 456 U.S. 992 (1982), also
discussed supra text accompanying notes 91-92, and infra text accompanying notes 491-95.

293. 672 F.2d at 1093.
294. In United States v. Patrick, 959 F.2d 991 (D.C. Cir. 1992), the prosecutor offered, and the

court received, a sales receipt to link the defendant with the residence in which the drugs were found.
Reversible error. Hearsay. Business records exception unavailable on appeal because prosecutor had
not laid sufficient foundation at trial. Id. at 1000-02. Same with residual exceptions. Id. at 1000 n.14.

In United States v. Lieberman, 637 F.2d 95 (2d Cir. 1980) (discussed supra text accompanying
notes 93-97), the prosecutor offered, and the court received, a hotel guest registration card to prove
the person named was a guest in the hotel at the time in question. Offered as nonhearsay and under
the business records exception. Id. at 99-101. Business records exception unavailable because prosecutor
had not laid sufficient foundation at trial. Id. at 101. Ruling affirmed, however, "as nonhearsay,
simply to show that someone calling himself [by the name in question] registered in the hotel." Id.
The link between that someone and the person involved in this case could be supplied by other
evidence. Id.
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In State v. Levin 2 95 defendant was convicted of first-degree murder.
In evidence were certain statements by the victim. They were offered and
admitted under the residual exception. 2

9 On appeal, defendant contended
the statements failed to meet the stringent requirements of that exception.
The North Carolina Supreme Court ruled that it was not necessary to
decide whether these statements met the stringent requirements of the
residual exception because they were admissible under the statement against
interest exception. 29

1

Williams v. State298 presents an interesting little variation of this
approach. An elderly man was pushed into a table and his money was
taken by a young man. The elderly man made a "fresh complaint ' 299 to
a neighbor and the young man made inculpatory statements to the police.
The elderly man was unable to testify at the young man's trial. The
prosecutor offered into evidence the neighbor's testimony about the fresh
complaint and the police officer's testimony about the self-inculpatory
statement. The former testimony was excluded as inadmissible hearsay;
the latter was received and the young man was convicted. On appeal, he
argued that his statement alone was insufficient to support a conviction.
The appellate court agreed that this evidence was insufficient, but disagreed
with the exclusion of the neighbor's testimony and reversed and remanded
for a new trial at which the testimony of both the neighbor and the police
officer will be admissible. So, while the court didn't affirm, they did
reverse in such a way that the defendant can be retried and more evidence
can be introduced against him than was at his first trial. Time to plea
bargain.

3. Harmless Error
When the trial court is wrong and the appellate court states as much

and there is no different "right" reason, the appellate court can turn to
a third technique for affirming: uphold the error as harmless error.3°

There is the Sullivan30
1 case, handed down the same day as the decision

in Plant. 32 Sullivan follows Plant in the Nebraska Reports.

295. 388 S.E.2d 429 (N.C. 1990).
296. N.C. GEN. STAT. § 8C-1, Rule 804(b)(5) (1988).
297. Id. at Rule 804(b)(3). Even the non-incriminating parts of these statements were admissible

under the statement against interest exception as "integral to the larger statement more clearly admissible
as ... directly against declarant's penal interest." State v. Levin, 388 S.E.2d 429, 433 (N.C. 1990).

298. 413 S.E.2d 256 (Ga. Ct. App. 1991).
299. See supra text accompanying notes 219-28.
300. In terms of the Federal Rules of Evidence, this has to do with Rule 103(a): "Error may not

be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party
is affected. ... FED. R. Evro. 103(a).

In terms of the Federal Rules of Criminal Procedure, it has to do with Rule 52(a): "Any error,
defect, irregularity or variance which does not affect substantial rights shall be disregarded." FED R.
CRIM. P. 52(a). As a sort of a precursor to hearsay and the harmless error rule, Wigmore said this,
in 1904: "A hearsay statement, by itself 'can condemn no man,' and so, by itself, it is excluded; but
when it merely supplements other good evidence already in, it is receivable." J. WiOMoRE, WIOMORE

ON EVIDENCE, § 1364, at 1687 (1904).
301. State v. Sullivan, 461 N.W.2d 84 (Neb. 1990).
302. State v. Plant, 461 N.W.2d 253 (Neb. 1990), discussed supra text accompanying notes 286-
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In Sullivan, someone robbed Pete's Place, in Fremont, Nebraska. 03

When he left, an employee, who had been pushed around by the robber,
phoned police, described what had happened and who had done it, gave
what she thought was the license number, and told the police the car was
a blue Chrysler, which she later changed to a dirty Ford Fairmont. A
police officer heard the radio report and was on the lookout for the car
when he was flagged down by another car. The driver of the other car
said he had chased the robber out of the parking lot of Pete's Place and
had followed his car until he lost him in traffic. He told the officer the
car was not a Fairmont, but a Thunderbird. Defendant objected that this
out-of-court statement regarding the car being a Thunderbird was hearsay.
The trial court overruled and allowed it in as an excited utterance.

The Nebraska Supreme Court said this was error. In spite of these
facts: There was a startling event, the robbery; the statement related to
the startling event; it was a matter of minutes from the time of the event
to the time of the statement and the witness was still under the stress of
the exciting event. The supreme court said that the element of spontaneity
was questionable. The officer was asking him about the kind of car. This
was error, but not to worry, it was harmless error. Conviction affirmed. °4

When Han Ming Li was arrested, he was sitting in a coffee shop
across the street from the motel where the sale of a large quantity of
heroin had been scheduled to take place.3 5 He had a clear view of much
of the motel, which he was watching "intently," 3°6 and a walkie-talkie. At
his trial, hearsay evidence was introduced that incriminated Han Ming Li
as the leader of the indicted group: One drug enforcement agent testified
that another drug enforcement agent had told him the leader would be
lingering in the background directing operations. Defendant's lawyer ob-
jected that this was hearsay. The trial court overruled the objection, saying
that a co-defendant's lawyer "had opened the door during cross-exami-
nation."'' a  The trial court got it wrong: "This ruling was unresponsive to

303. Sullivan, 461 N.W.2d at 85.
304. See also United States v. Magana-Olvera, 917 F.2d 401 (9th Cir. 1990). It was harmless

error, meaning, in a criminal case: "It appears 'beyond a reasonable doubt that the error complained
of did not contribute to the verdict obtained."' Yates v. Evatt, III S. Ct. 1884, 1892 (1991) (quoting
Chapman v. California, 386 U.S. 18, 24 (1967)). The requirement that the "harmlessness of federal
constitutional error be clear beyond reasonable doubt embodies [the] standard requiring reversal if
'there is a reasonable possibility that the evidence complained of might have contributed to the
conviction."' 11I S. Ct. at 1892-93 (quoting Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963)). Applying
harmless error to affirm a conviction in a criminal case when the error is constitutional, is a two-step
process. First, the court must review all of the evidence actually considered by the jury on the point
in question, pro and con, as determined from analysis of the record (it contains the evidence) and the
jury instructions (they tell us which evidence was considered by the jury). Second, the court must
consider the probative force on the point of all of that evidence that was non-error-evidence as against
the probative force on the point of the error-evidence and ask whether the probative force of the
former "is so overwhelming as to leave it beyond a reasonable doubt that the verdict resting on that
evidence would have been the same in the absence of the [error-evidence, which in this case was a]
presumption." III S. Ct. at 1893-94.

305. United States v. Leung, 929 F.2d 1204 (7th Cir. 1991).
306. Id. at 1207.
307. Id. at 1209.
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the objection. Cross-examination may indeed 'open the door' to a subject
on redirect, but it does not authorize the use of evidence violating another
rule, such as the complex rules limiting hearsay." 31s The court concludes:
"Although the admission of this testimony was error, it was also harm-
less." 3°9 The evidence against the defendant "was overwhelming." 310 "[De-
fendant]'s case has been hopeless since the moment of his arrest." 31 '

In the Cammisano case, 12 regarding the tape recording of the father
and the brother discussing what someone else had told them about the
defendant being a spouse and child abuser, the Eighth Circuit Court of
Appeals said this was neither a present sense impression nor an excited
utterance; the trial judge was wrong. On the other hand, introducing this
evidence of spouse and child abuse was harmless error. The only count
with a violence element was witness tampering and defendant was acquitted
on the two counts of witness tampering.3"3

And, of course, there are others.31 4

Sometimes, as in the cases just discussed, the court discusses the
alleged error, concludes that it was error, and then finds the error harmless.
Sometimes the court skips the issue of whether there was any error in the
first place and simply says that if there was it was harmless. In United
States v. Ellis,"1 5 the defendant was convicted of knowingly transporting
an individual under the age of eighteen in interstate commerce to engage
in illegal sexual activity (which statement sanitizes this man's crimes to an
extent he does not deserve). The abuse took place over a long period of
time, and involved a number of trips in interstate commerce. There came

308. Id. "On appeal the prosecutor argues that the testimony was offered not for its truth but
to show why agent Meyer conducted the investigation as he did. That avoids the hearsay problem at
the expense of making the testimony irrelevant-at least, irrelevant to guilt, as opposed to a motion
to suppress. [Defendant] did not have a motion to suppress outstanding." Id.

309. Id. The court continued: "The jury was not being called on to determine whether [defendant]
was a 'leader.' . . . The district judge had to determine in sentencing whether [defendant] was a leader,
but the hearsay rules do not apply to sentencing." Id. This points out another way in which what is
done below can be affirmed, though in this case what is done below is not error: by ruling that the
rules of evidence do not apply to the proceeding in question. FED. R. EVM. 1101(d).

310. Leung, 929 F.2d at. 1209.
311. Id.
312. United States v. Cammisano, 917 F.2d 1057 (8th Cir. 1990), discussed more fully supra text

accompanying notes 152-55.
313. Id. at 1058.
314. See also, e.g., United States v. Jefferson, 925 F.2d 1242, 1255 (10th Cir. 1991), discussed

infra text accompanying notes 499-502 (court found error to be harmless); United States v. Torres,
901 F.2d 205, 240 (2d Cir.), cert. denied sub nom. Cruz v. United States, 111 S. Ct. 273 (1990) (Trial
court excluded defendant's common law wife's testimony regarding defendant's partly-exculpatory out-
of-court statement of future intention; trial court found it unprobative and untrustworthy hearsay;
appellate court held relevant declarations covered by the state-of-mind exception 'categorically
admissible, even if they are self-serving and made under circumstances which undermine their
trustworthiness'; trial court's error was harmless); Payne v. Janasz, 711 F.2d 1305 (6th Cir. 1983)
discussed supra text accompanying notes 146-49 and.infra text accompanying notes 477-80 (admission
of hearsay in form of verbal re-creation of label on missing evidence bag linking missing evidence to
defendant was harmless error); United States v. Gibson, 675 F.2d 825, 833 (6th Cir. 1982); Brookhover,
as discussed infra note 329; see also text following note 347. And see Judge Shanahan's concurring
opinion in Plant, discussed supra note 290.

315. United States v. Ellis, 935 F.2d 385 (Ist Cir. 1991).
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a time when the child-victim, in a flood of tears and words, told her
mother what had been going on. At trial, the mother testified to what the
child-victim told her about the nature and the perpetrator of the sexual
abuse. The prosecution argued two hearsay exceptions: excited utterances316

and statements for purposes of medical diagnosis and treatment.3"7 "We
need not enter the dense thicket of whether the evidence was admissible
under either of these theories. [Her] testimony was at most cumulative. If
its admission constituted error, the error was harmless.' '318

It seems to me that one of the problems with hearsay is that only
rabbits voluntarily enter dense thickets. There is quite an incentive for
judges to find a way around the dense thicket, to find a way to move
cases off their docket without entering the hearsay argument. 31 9

Not only can it be harmless error to wrongly admit hearsay, it can
also be harmless error to wrongly exclude it.20 In United States v. Puzzo,3 2

1

for example, the trial court incorrectly sustained a number of prosecution
objections to defendant's nonhearsay state of mind evidence. On appeal,
the Second Circuit found that the trial court erroneously cut short some
questioning that would have elicited nonhearsay responses but that the
substance of the challenged testimony was subsequently received in evidence
and the defendant did have a full opportunity to develop the defense to
which it all was relevant.322

Rule 806 codifies a right to impeach non-testifying out-of-court de-
clarants as though they had testified. In United States v. Burton,3 23 the
trial court did not allow the defendant to impeach with prior conviction
evidence a man whose tape recorded conversation was admitted against
defendant. The appellate court held this was a violation of Rule 806.
However, because other evidence of the out-of-court declarant's back-
ground did come in and because there was other strong evidence of guilt,
the violation was harmless error. 3

2

For yet one more variation on a theme, evidence can be relevant in
both an inadmissible hearsay use and a nonhearsay use, the trial court
can admit it for the nonhearsay use, and the appellate court can find that
it was error on the part of the trial court because the unfair prejudice to

316. FED. R. EvID. 803(2).
317. FED. R. EvID. 803(4).
318. United States v. Ellis, 935 F.2d 385, 393 (1st Cir. 1991).
319. But see, e.g., United States v. Muscato, 534 F. Supp. 969 (E.D.N.Y. 1982), discussed supra

text accompanying notes 54-62. Only rabbits and Judge Weinstein voluntarily enter thickets.
320. See also, e.g., United States v. Gibson, 675 F.2d 825, 833-34 (6th Cir. 1982).
321. 928 F.2d 1356 (2nd Cir. 1991).
322. United States v. Puzzo, 928 F.2d 1356, 1366 (2d. Cir. 1991) ("Although the district court

erroneously cut short some questioning the responses to which would not have been hearsay, Paci was
ultimately able to testify, and his counsel to argue, in support of the theory [to which these responses
would have been directed] .... [Alny error [here] .. .was harmless.")

323. 937 F.2d 324 (7th Cir. 1991).
324. Id. at 328-30. The tape recording was of a conversation between the out-of-court declarant

and the defendant. The government argued that the parts of the tape recording objected to were not
hearsay "truth" evidence, but nonhearsay "context" evidence, giving context to defendant's admissions.
The appellate court agreed that this would have been a good argument had the use of the evidence
been so limited.
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the inadmissible hearsay use substantially outweighs the probative value
regarding the nonhearsay use, but that error is harmless. a25

4. No Abuse of Discretion

There is a fourth technique for affirming the trial court's hearsay
decision. This applies where, in the appellate court's view, the call below
was a close one. In a case where the evidentiary point is close, the trial
court may be upheld because the admission of the evidence was not an
abuse of discretion.

In United States v. Joshi,2 Joshi was convicted on three narcotics
counts relating to a conspiracy to import and to distribute hashish. Among
the evidence admitted against him was the testimony of a Drug Enforce-
ment Administration undercover agent. The agent testified that a third
party said Joshi was his partner in this and other shipments of hashish
and Joshi nodded in the affirmative.3 27 This was allowed in as an adoptive
admission. Joshi's objection was that the trial court did not make a
preliminary finding of sufficient evidence from which a jury could find
Joshi had heard and comprehended the statement his nod allegedly con-
firmed. 32 "Although this case presents a close question, we find sufficient
evidence in the record ... to find that [the] admission [of this evi-
dence] against Joshi was not an abuse of discretion.' '329

Remember the Brooks case discussed above?330 Of course not. It said
that inadmissible hearsay can be part of an opening statement so long as
the trial court did not abuse its discretion in deciding that the evidence
was "arguably admissible" and the attorney mentioning the evidence had
a good faith belief it would be produced at trial.

Sometimes an appellate court's finding of no abuse of discretion
blends together with the harmless error rule. In United States v. Miller,33

the defendant argued on appeal that certain of his out-of-court statements
should have been admitted under the exception for expressions of "then

325. E.g., State v. DiLosa, 529 So. 2d 14 (La. Ct. App. 1988) (murder case: inadmissible hearsay
to guilt of defendant; nonhearsay to state of mind of victim); State v. Steffen, 509 N.E.2d 383 (Ohio
1987) (murder and rape case: inadmissible hearsay to guilt of defendant; nonhearsay to state of mind
of victim).

326. United States v. Joshi, 896 F.2d 1303 (l1th Cir. 1990).
327. Id. at 1311-12 nn. 9-10.
328. Joshi had an uncertain ability to understand English. As a non-English speaking defendant,

he was provided an interpreter for this trial. Id. at 1309. On the other hand, there was some evidence
that he had some understanding of English. Id. at 1312.

329. Id. at 1312. In addition, said the court of appeals, the evidence could have effectively come
in as a co-conspirator statement under Federal Rule of Evidence 801(d)(2)(E). Joshi, 896 F.2d at 1312
n.11. See Truth # 1, supra. In addition, see the Brookover case, discussed infra text following note
347. In that case, there was also a question raised about the trial judge's use of the residual exception
to admit some statement made by the injured man to his mother. The standard for reviewing these
rulings on appeal is "the clearly erroneous standard." Id. at 419. What this trial judge did was not
clearly erroneous. In any event, said the court of appeals, if it was error, it was harmless error. See
additionally, the Zannino case, discussed infra text accompanying note 382.

330. Supra text accompanying note 211. See also infra text accompanying notes 528-39.
331. 874 F.2d 1255 (9th Cir. 1989).
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existing state of mind. ' '32 The court of appeals said that this evidence had
relevance to both "then existing" and "backward looking" state of mind.
In such a situation, the trial court has discretion and this "trial court did
not abuse its discretion in concluding that evidence on this point was
cumulative." ' a The additional probative value of the cumulative evidence
regarding the issue to which it was admissible-then existing state of
mind-was sufficiently outweighed by the danger it presented as regards
the issue to which it was inadmissible-past state of mind.

But, query whether "abuse of discretion" is the proper standard
against which to measure trial court hearsay rulings. The evidence code is
a statute. The ultimate authority is the statute, not the judge's discretion.
The judge has discretion only when the statute gives the judge discretion.
Therefore, abuse of discretion is the proper standard for review of evi-
dentiary rulings only when the statute makes the ruling discretionary with
the trial judge.334

Are hearsay rulings discretionary? No and yes. On the one hand, no,
they are not discretionary, because the statute lays out what the opponent
of the evidence must show to lay the foundation that it is hearsay; and
the statute lays out what the proponent must show to lay the foundation
that it fits under an exception; and the judge must rule accordingly-either
the foundation has been laid or it has not, and the trial judge must rule
accordingly, and review consists of looking to see whether there is sufficient
evidence of each foundational element. On the other hand, yes they are
discretionary. First, there is interpretative discretion. The words of the
statute do need some interpretation.3" Second, there is court-created general
judicial discretion. The courts have effectively written a great deal of
discretion into the rules by sloppy interpretation, haphazard attention,
fuzzy thinking, meandering adherence to legislative directive, and just
general mush-headedness. Additionally, regarding a few exceptions, such
as the residuals, one of the foundational elements is that the judge must
find the evidence sufficiently trustworthy. This is a loose enough word to
give the judge considerable discretion. The question here becomes: Did the
trial judge abuse discretion when he or she found the evidence was
sufficiently trustworthy? But even this is just discretion regarding this one
foundational element. The other elements, such as pre-trial notice, are not
discretionary, or at least so the rule says. 336

5. Insufficiently Timely Objection

A fifth way in which "error" below is affirmed on appeal is with a
ruling that there was no timely objection.3 7 Or no objection at all. 338

332. Id. at 1264-65.
333. Id. at 1265.
334. E.g., State v. Messersmith, 473 N.W.2d 83, 92 (Neb. 1991). For example, discretion is

explicit in Federal Rules 103(b), 106, 201(c), 501, 608(b), 611, 612(2), 614, and 706(c) and implicit in
Federal Rules 401, 403, 609(a)(1), 614, 701, 702, 703, 706, 803(24) and 804(b)(5), 1003, and 1004.

335. Though not always as much as courts give them.
336. For the truth, see supra text accompanying notes 237-53.
337. "Error" is in quotation marks because it may not be the right word. Is it error if there is
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In United States v. Benavente Gomez, 39 appellant claimed that the
prosecutor failed to satisfy the foundational elements of the residual
exception. The appellate court agreed, but found two reasons not to
reverse. First, there was no timely objection. The appellant had objected
earlier in the trial when the same document had been used to refresh
recollection and to impeach. Later, however, when the court sua sponte
admitted the document into evidence, appellant neither objected nor moved
to strike. Not immediately, at least: He objected three pages of transcript
later. He suggested specific grounds for the objection two pages of tran-
script after that. The court said the objection was not timely, no expla-
nation was offered for the failure to object timely, and there was no
motion to strike.14 "The objection therefore was waived."'4 Second, even
if the evidence had been admitted over timely objection, that error would
have been harmless .342

In United States v. Levy, 34 3 appellants objected to the part of the
prosecutor's opening statement that informed the jury of inadmissible
hearsay. The appellate court disagreed, saying that since the opening
statement is not testimony, things said during the opening statement cannot
be hearsay. 3" In addition, said the court, appellants "did not make a
contemporaneous objection, but waited until the conclusion of the prose-
cutor's remarks." 345

6. Insufficiently Specific Objection

A sixth way in which "error" below is affirmed on appeal is with a
ruling that the objection was not sufficiently specific.4

Brookover v. Mary Hitchcock Memorial Hospital,3 47 was a medical
malpractice action against a hospital, brought by the father of the man

not a specific objection? If a tree falls in the forest and no one is there to hear it, does it make a
sound? In terms of the federal rules, this has to do with Rule 103(a): "Error may not be predicated
upon a ruling which admits or excludes evidence unless a substantial right of the party is affected,
and (1) Objection. - In case the ruling is one admitting evidence, a timely objection or motion to
strike appears of record, stating the specific ground of objection, if the specific ground was not
apparent from the context ...."

338. Or no motion to strike. An expert testified to his opinion. His testimony then revealed that
his opinion was based on a report that was inadmissible hearsay and he began to testify about what
the report said. Opposing counsel objected. The trial court sustained the objection. On appeal, counsel
claims the trial court should have struck the opinion from the record. But, since counsel never moved
to strike the opinion, he cannot complain of the court's failure to do so. "The court gave counsel all
the relief he asked for." Nada v. Ford Motor Co., 509 F.2d 213, 222 (7th Cir. 1974) (even if he had
moved to strike, this opinion, by this expert, can be based on otherwise inadmissible hearsay). Or no
request for a limiting jury instruction. See infra text accompanying notes 384-91.

339. 921 F.2d 378 (1st Cir. 1990).
340. Id. at 385.
341. Id. at 385-86.
342. Id. at 386.
343. 904 F.2d 1026 (6th Cir. 1990), cert. denied sub nom. Black v. United States, 111 S. Ct. 974

(1991), also discussed supra text accompanying notes 213-17, and infra text accompanying notes 563-
64.

344. This part of the opinion is discussed supra text accompanying notes 213-17.
345. Id. at 1030.
346. See supra note 337.
347. 893 F.2d 411 (1st Cir. 1990).
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who had suffered the injuries. The trial judge let plaintiff, the father,
testify to some conversations he'd had with nurses at the hospital. The
plaintiff argued their admissibility under the admission by an agent of a
party opponent definitional exclusion to the hearsay rule.148 On appeal,
defendant assigned error on the grounds that there was no evidence the
nurses were employees of the defendant hospital.

The court of appeals agreed, "There was no proof here that the
nurses with whom plaintiff spoke were employees of the Hospital,"3 49 but,
nonetheless, affirmed the admission of the statements as non-hearsay
admissions by agents. 50 The court dissected defendant's hearsay objections
and found that they related to whether what the nurses said was within
the scope of their agency and to whether the nurses had any personal
knowledge of what they said (a double hearsay problem), rather than to
whether they were in fact agents of the hospital. This is so even though
defendant did, at one point, make this general statement: "It's clearly
hearsay. It's being offered for the truth of the matter asserted and it does
not fall within the ambit of an admission by a party opponent. '35

1

The objection on appeal was that there was no proof of agency. The
appellate court agreed that there was none, but also found no specific
objection to the lack of foundation regarding agency. The objection, "it
does not fall within the ambit of an admission by a party opponent" was
not specific enough in the context of the details of the discussion among
counsel and the trial judge. Therefore, the appellate court concluded,
"[T]he defendant waived its objection to the agency-employee requirement
of the rule. '352

7. Error Cured by Jury Instruction

There are a variety of kinds of jury instructions that may cure hearsay
error: Instructing the jury to ignore the evidence; instructing the jury to
consider the evidence for a limited purpose only; instructing the jury that
the evidence may have weaknesses. 353

348. FED. R. EVID. 801(d)(2)(D).
349. 893 F.2d 411, 413 (1st Cir. 1990).
350. Id. at 415, 418.
351. Id. at 414.
352. Id. at 415. Regarding defendant's objection that the nurses lacked personal knowledge, the

court concluded that there is no personal knowledge requirement attached to admissions, personal or
vicarious. Id. at 417. And then the court seemed to say that in any event the nurses were experts "by
virtue of their training and experience." Id. at 417-18. Though the court went no further with this
point, using it only to say that the nurses did have some relevant personal knowledge, under Federal
Rule of Evidence 703 this could allow the nurses to express opinions based on inadmissible hearsay.
See infra Truth # 8. The court in Brookover used a number of these techniques of affirmance. See
supra note 316. See also, e.g., United States v. Rubin, 609 F.2d 51, 62-63 (2d Cir. 1979) (objection
that exhibit contained characterizations and that different witness was required as sponsoring witness
insufficient basis for hearsay claim on appeal).

353. But see, Bruton v. United States, 391 U.S. 123, 135 (1968). "Not every admission of
inadmissible hearsay or other evidence can be considered to be reversible error unavoidable through
limiting instructions; instances occur in almost every trial where inadmissible evidence creeps in, usually
inadvertently. 'A defendant is entitled to a fair trial but not a perfect one."' Id. at 135 (quoting

[Vol. 62, No. I



TRUTH ABOUT HEARSA Y

In a federal criminal trial, where defendant was charged with receiving
proceeds of a bank robbery, one witness was impeached by defense counsel
as regards her motive for testifying against defendant and her failure to
come forward for one and one half years after the events leading to the
crime charged.354 On redirect, the prosecutor asked her why she was
testifying. A hearsay objection was interposed and overruled. The prose-
cutor asked:

Q: Could you tell us why?

A: Sgt. Hurd [a police officer] had told me that he believed they had
shot a man- 3 55

This time the objection was sustained and the trial court instructed the
jury "not to base any verdict on that statement made by the witness and
you are not to consider it for any purpose at all.' '356

So we have a man charged with receiving proceeds from a bank
robbery, and we have a witness's inadmissible hearsay testimony that a
police officer told her the defendant "had shot a man," and we have the
trial judge instructing the jury to ignore this statement. The Fifth Circuit
affirmed:

As a general rule we have stated that evidence withdrawn from the jury
with a direction by the court that it is to be disregarded may not be the
basis of reversible error. Only in cases where the remark is so highly
prejudicial as to be incurable by the trial court's admonition is the
instruction considered insufficient. This is not such a case.3"7

In a receipt of stolen goods case, evidence the defendant and some others
shot a man is not incurably prejudicial.

Lutwak v. United States, 344 U.S. 604, 619 (1953)). The court continues:
It is not unreasonable to conclude that in many such cases the jury can and will follow the
trial judge's instructions to disregard such information. Nevertheless . . . there are some
contexts in which the risk that the jury will not, or cannot, follow instructions is so great,
and the consequences of failure so vital to the defendant, that the practical and human
limitations of the jury system cannot be ignored.

Bruton, 391 U.S. at 132-33 n.8. The court further notes:
Judge [Learned] Hand referred to the instruction as a 'placebo,' medically defined as a
'medicinal lie.' Judge Jerome Frank suggested that its legal equivalent 'is a kind of 'judicial
lie': It undermines a moral relationship between the courts, the jurors, and the public; like
any other judicial deception, it damages the decent judicial administration of justice.'

Id. at 134 n.8 (quoting United States v. Grunewald, 231 F.2d 556, 574 (2d Cir. 1956) (Frank, J.,
dissenting)).

See also Krulewitch v. United States, 336 U.S. 440 (1949) (Jackson, J., concurring). "The naive
assumption that prejudicial effects can be overcome by instructions to the jury ... all practicing
lawyers know to be unmitigated fiction." Id. at 453.

Finally, see also Nash v. United States, 54 F.2d 1006 (2d Cir. 1932) (Hand, J.). The limiting
instruction is a "recommendation to the jury of a mental gymnastic which is beyond, not only their
powers, but anybody's else." Id. at 1007.

354. United States v. Smith, 517 F.2d 710, 711 (5th Cir. 1975).
355. Id.
356. Id.
357. Id. The court also refers to this as "the unresponsive answer" of the witness. It is not

apparent in what sense the answer was unresponsive.
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Jury instruction regarding making limited use of evidence 35-rather
than instruction that the item not be considered evidence at all and be
completely ignored-can also cure the hearsay error. For example, in
People v. Murphy,359 a young man was charged with the brutal stabbing
death of a ten-year-old neighbor boy. The day after the homicide,
defendant's parents told a child psychiatrist that defendant had come home
the previous evening "covered" or "soaked" or "drenched" with blood.3 6

Testifying at trial, the parents minimized the amount of blood,361 which
defendant attempted to attribute to a cut on his thumb.3 62 Someone who
had overheard the conversation with the psychiatrist was allowed to repeat
it in court. It was admitted both as part of the prosecution's case-in-chief
and as impeachment of the parents testimony. Later, however, when the
court charged the jury, it limited this witness' testimony to impeachment
purposes .363

The appellate court noted that this "testimony was patently hearsay" 364

and inadmissible as substantive evidence. In its charge to the jury, the
trial court limited this testimony to the issue of defendant's parents'
credibility. "Limited as it was, the testimony was not so prejudicial as to
constitute reversible error. 3 65 The court seems, in this last sentence, to be
saying that the hearsay problem was overcome when the court's final
charge limited the use of this evidence. Beyond that, it is a question of
undue prejudice: Is the prejudice on the inadmissible issue so strong as to
constitute reversible error? Tell the jury not to consider the evidence for
its inadmissible purpose and consider the hearsay rule satisfied.3s6 "We
find, in conclusion that although defendant's trial was not free from error,
no reversible error occurred and he was not deprived of a fair trial.''367

And consider the limiting instruction in United States v. Lieberman.36

The evidence in Lieberman was nonhearsay for at least one limited purpose,
inadmissible hearsay for other purposes. The hotel registration card signed
with the name Robert D'Ambra was admissible nonhearsay circumstantial
evidence "to show that someone calling himself Robert D'Ambra registered
in the hotel,"369 from which the jury could infer that this was the same
guy as was later arrested by the Drug Enforcement Agency, but it was
inadmissible as direct evidence that Robert D'Ambra checked into the

358. See FED. R. Evm. 105.
359. 515 N.Y.S.2d 895 (N.Y. App. Div. 1987).
360. Id. at 898.
361. Id.
362. Id. at 899.
363. Id. at 898.
364. Id. at 900.
365. Id.
366. There was also testimony from a State Trooper on. this subject of blood on defendant.

"Properly objected to by defense as hearsay, this testimony should not have been admitted." Id.
"[This testimony), although hearsay, was likewise limited to the issue of credibility of other witnesses
as to when, where and how defendant was cut. Limited as it was, the testimony was not so prejudicial
as to constitute reversible error." id.

367. Id. at 901.
368. 637 F.2d 95 (2d Cir. 1980), discussed more fully supra text accompanying notes 93-97.
369. Id. at 101.

[Vol. 62, No. I



TRUTH ABOUT HEARSA Y

hotel. a 0 The court of appeals affirmed that for this limited use the evidence
is nonhearsay. It noted that the objecting party was entitled to a limiting
instruction and that, though he did not request one, a limiting instruction
was given. Here is what it said: "Registration evidence offered to this
Court was solely offered to prove that the Robert D'Ambra registered at
the Florida Hotel was the same Robert D'Ambra arrested by Agent
Nagri. "

1
7 This case is saved on appeal by a limiting instruction that, as

far as I can tell, imposes no relevant limit.
In United States v. Grey Bear,3 72 the prosecution called a witness,

apparently with foreknowledge that his unimpeached testimony would not
please them, just so they could impeach him with a prior inconsistent
statement. He testified, they impeached, and the trial court instructed the
jury that the prior statements:

[C]annot be considered as evidence in the case. They are simply offered
to impeach the witness ... and so the net effect of it all is that there
has been no evidence at all presented by this witness for the jury to
consider in the determination of whether or not the United States has
proved the charges it has made against these Defendants.3 73

Hearsay offered to impeach a witness who was called only so that he
could be impeached with the hearsay, coupled with a curative jury instruction
that the hearsay is only to be used to help the jury decide "that there has
been no evidence at all presented by this witness for the jury to consider
in the determination of whether or not the United States has proved the
charges it has made against these Defendants. ' ' 374

And consider the "fresh complaint" exception to the hearsay rule. 375

In its New Jersey incarnation, it says this: If, "within a reasonable time
after the act occurred," the victim of an alleged sexual assault complains
of the assault "to someone who she would normally turn to for sympathy,
protection, or advice,' '376 this out-of-court declaration is admissible over a
hearsay objection. It is, however, admissible only for this limited purpose:

370. A theory of admissibility is discussed supra text following note 96.
371. 637 F.2d at 101.
372. 883 F.2d 1382 (8th Cir. 1989).
373. Id. at 1389 n.9.
374. Id. I have said it before, and I will say it again:
Whether such a jury instruction is anything more than "another pious fiction, that we
pretend to believe, to get our work done," the fiction is undeniable in the circumstances
just outlined. When counsel is reasonably certain that a prior favorable statement will be
retracted, the only circumstance under which he is likely to use this technique is when the
damage to his opponent by the impeaching statement is greater than the damage to his case
by the direct testimony.

G. Michael Fenner, Handling the Turncoat Witness Under the Federal Rules of Evidence, 55 NoTR
DAME L. REv. 536, 536-37 (1980) (quoting Irving Younger, THE ART OF CROSS EXAMNATION (ABA
Litigation Section Monograph Series 1976)).

On the other hand, similarly to Grey Bear, in State v. Marco, 368 N.W.2d 470 (Neb. 1985), a
witness testified, the prosecution impeached with prior inconsistent statements, the trial judge gave a
limiting instruction during the testimony and again during the final reading of the instructions. Id. at
473. The Supreme Court of Nebraska said, "Prejudice, disguised as impeachment, appears to have
slipped into this case. The case must be reversed for a new trial." Id. at 474.

375. This is discussed supra text accompanying notes 219-29.
376. State v. Bethune, 557 A.2d 1025, 1027 (N.J. Super. 1989).
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to rebut the trier of fact's natural suspicion of a lack of fresh complaint,
which, say the New Jersey courts, makes it evidence of credibility-it
bolsters the credibility of the alleged victim's later complaint. 7 7 It is
hearsay; this "arbitrary exception ' 3 78 has been created to allow it in, at
least for a limited purpose; and a "limiting instruction must be given by
the trial judge. 3 79 So, while the jury instruction does not exactly cure
error, an "arbitrary exception" is created and the mandatory limiting jury
instruction makes it easier to accept whatever damage is done to the
hearsay rule.?3

Likewise, an instruction warning the jury of weaknesses that the trial
judge sees in the evidence (weaknesses the jury should consider when
deliberating) can affect the appellate court's receptivity to what was done
below.38' In United States v. Zannino,38 2 testimony from an earlier trial
was admitted under Rule 804(b)(5), the residual exception for witnesses
whose current testimony is unavailable. There had been vigorous cross-
examination at the first trial, but not by the party against whom the
testimony was now being offered. The appellate court stated: "We note
with approval that, before Smoot's testimony was read, the district court
gave a clear, firm prophylactic instruction highlighting appellant's lack of
any opportunity to cross-examine." 3 3

8. Waiver of Objection by Failure to Request Limiting Jury Instruction

As a variation on a theme, not only can the error be cured by giving
a limiting jury instruction, but it can be "cured" by counsel failing to ask
for the curative jury instruction. In Sherman v. Burke Contracting, Inc.,38

for example, the defendant would have been entitled to a limiting instruc-
tion that the jury could only consider the evidence in question for a limited
purpose (because for other purposes it was inadmissible hearsay), had he
requested one. But he had not. This was partial error cured by reason of
the fact that counsel did not ask for the limiting instruction that would
have cured it.385 And in United States v. Obayagbona,38 a prosecution
witness's prior consistent statement was admitted with a limiting instruc-
tion: The judge told the jury they could treat the statement as both
credibility and substantive evidence, but warned them to treat it cautiously
because "it's hearsay. 3 87 Then the judge asked defense counsel, "Is there

377. Id.
378. Id. at 1028.
379. Id. at 1029 (emphasis added).
380. Though, in my opinion, the more damage done to the hearsay rule, the better.
381. Is this judicial comment on the evidence?
382. 895 F.2d 1 (lst Cir. 1990).
383. Id. at 8 n.6.
384. 891 F.2d 1527 (lth Cir. 1990).
385. But see United States v. Myers, 892 F.2d 642 (7th Cir. 1990) (where failure to submit a

limiting instruction to the trial court was held, on the facts of the case, to be ineffective assistance of
counsel).

386. 627 F.Supp. 329 (E.D.N.Y. 1985) (opinion denying motion for new trial).
387. id. at 334.
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any other instruction you wish me to give? 3 s88 On motion for a new trial,
Judge Weinstein said, "Failure to request a more limited instruction after
being invited to do so constituted a waiver of any objection to general
admissibility." 8 9

Finally, on the jury instruction theme, error can be cured by jury
instruction even though in some jurisdictions the instructions are only read
to the jury-the jurors do not take a written copy with them into the jury
room.319 So, we have the possibility of a jury that has heard particularly
damaging, inadmissible, erroneously admitted-over-objection hearsay and
the error is cured by the judge saying so in a statement buried somewhere
in the middle of tens of instructions; and the party potentially injured by
this erroneous ruling must rely on the jury's recollection of that one
instruction, for they will not have the instructions with them, to go over
again, in the jury room. 9'

9. Objection Waived by Declining to Accept a Continuance

In United States v. Obayagbona,92 the trial judge admitted certain
statements under the residual exception. The rule requires pre-trial notice
to opposing counsel of the intention to use this exception. The court stated
that a continuance cures this lack of notice3 93 and concluded: "The
defendant declined to accept [the court's offer of] a continuance. Any
objection to lack of notice was waived." 394

Everything is nonhearsay, everything is hearsay, and everything can
be made to fit under an exception to the hearsay rule. Naturally, then,
when the subject is hearsay, skilled counsel can convince the ordinary and
reasonable judge of almost anything-and, the ordinary and reasonable
judge can ignore even the most logical and persuasive argument of counsel,
and rule the other way. All sorts of results are possible, but only at the
trial level: You must win these cases at the trial level because so often it

388. Id.
389. Id. at 337.
390. This seems to be the practice in New York. I recently spoke with two friends in New York

City who had served on juries in criminal cases. They said that by state law they were not allowed to
take the jury instructions with them into the jury room. I asked, "How can you remember them?"
They said, "You can't." The Practice Commentary in the 1992 Supplement to McKinney's New York
Criminal Procedure Law indicates that New York state's case law in this regard is in a state of flux.
Peter Preiser, Practice Commentary, N.Y. Crim. Proc. Law, § 310.20, at 453 (Supp. 1992). There are
two New York statutes controlling what can be taken into the jury room in criminal cases in that
state. N.Y. Crim. Proc. Law, §§ 310.20, 310.30 (McKinney 1982 & Supp. 1992). The law does not
authorize sending written instructions to the jury room; violation of this rule requires automatic
reversal (that is, there is no harmless error review here). People v. Sotomayer, 569 N.Y.S.2d 973 (N.Y.
App. Div. 1991).

391. Well, to be perfectly honest, they will have their memories of the instructions, as impressed
during counsel's closing argument, and if this instruction is important to counsel, it can be hammered
on in closing argument. Here, however, the attorney is forced to impress upon the jury that they not
consider certain evidence by actually reminding them of the evidence. The version of this game we
played as children was, "Don't think of a white horse."

392. 627 F. Supp. 329 (E.D.N.Y. 1985).
393. See also supra note 251.
394. 627 F. Supp. at 340. Accord, United States v. Muscato, 534 F.Supp. 969, 980 (E.D.N.Y.

1982).
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is too late on appeal; so often, whichever decision is made below will be
upheld. 395

F. Truth # 6: When the Subject is Child Abuse, None of the Rules (Such
as They Are) Apply

seeker of truth
follow no path
all paths lead where
truth is here396

Each generation has its own set of cases where the rules do not
accomplish what we want to accomplish-they don't favor the government
over the Communist; they don't favor the civil rights worker over the red-
neck city administration; they don't favor the government and the child
over the one charged with beating, sexually abusing, or murdering the
child. 97 So we simply do not apply them, at least not in any recognizable
fashion. In these cases, the hearsay rules be damned if they stand in the
way of convicting Communists and child molesters, and acquitting civil
rights workers.

In Plant, where the baby was thrown at his brother and onto the
floor, the out-of-court statement made two days later was an excited
utterance. In Sullivan, the robbery of Pete's Place, the out-of-court statement
five minutes later was not an excited utterance. And then there is State v.
Gonzales.398 In Gonzales the Nebraska Supreme Court allowed as excited
utterances the statements of a thirteen-year-old boy regarding a sexual
assault, despite the fact that he had run one-half mile home after the event
and that during that time he had been frightened by the dark, by footsteps,
and by a whistle.399 Perhaps Gonzales is not such a stretch. I offer it,
along with Plant, only as a contrast to Sullivan: contemporaneous cases
by the same court, where in the child sex-abuse cases, admission of the
evidence was affirmed, and in the robbery case, it was not.

Here is one more by that court: In re Interest of D.P. Y.4 In a
juvenile court proceeding to terminate the visitation rights of the father,
the children's babysitter testified as to what the four-year-old daughter
had told her during about a two-hour narrative of the father's extensive
physical and sexual abuse of herself and her brother. 401 This was error-
inadmissible hearsay-said the Nebraska Supreme Court. Review of this

395. "Even when hearsay is erroneously admitted, or admitted because no objection is made,
verdicts based on such evidence are usually sustained and affirmed if the evidence appears sufficiently
reliable." 4 JACK B. WENSTEIN & MARGARET A. BERGER, WEINSTEn'S EVIDENCE 800[01] (1988).

396. E.E. CUMMGoS, A SELECTION OF POEMS 162 (1963).
397. An earlier example of this truth than those discussed below may be Bridges v. State, 19

N.W.2d 529 (Wis. 1945), discussed supra text following note 50.
398. State v. Gonzales, 366 N.W.2d 775 (Neb. 1985). State v. Plant, 461 N.W.2d 253 (Neb. 1990)

is discussed supra notes 286-291. State v. Sullivan, 461 N.W.2d 84 (Neb. 1990) is discussed supra
notes 301-304.

399. 366 N.W.2d at 778.
400. 477 N.W.2d 573 (Neb. 1991).
401. Id. at 575.

[Vol. 62, No. I



TRUTH ABOUT HEARSA Y

proceeding is de novo on the record. Disregarding the testimony of the
babysitter and the substantively inadmissible hearsay testimony of a police
officer, the court found the case made by the admissible testimony of two
psychologists.402

The point is not that this case is right or that case is wrong, but that
when the subject of the trial is today's major societal concern, courts
mostly find a way to enforce that concern, hearsay notwithstanding. 4 3

Perhaps this example is better: The "fresh complaint" exception to
the hearsay rule. A good general statement of this exception is: "An
out of court statement of a victim of a sex crime is admissible as fresh
complaint if made reasonably promptly in light of the circumstances.'' 4 5

In Massachusetts, when the victim is a child, the "fresh" complaint can
have been made several months after the alleged assault and still an in-
court declarant can testify to the alleged victim's out-of-court complaint.40
And, in New Jersey, when the victim is a child, "the fact that the complaint
was made in response to questioning need not be fatal to admissibility." 4°7

As noted above,4 one court had discussed this as an "arbitrary
exception to the hearsay rule.'' 4 9 To some extent, all exceptions are
arbitrary. They are based on the in-court need for and the supposed
reliability of the particular kind of out-of-court statement, but the
determination of when need and reliability are strong enough, and when
they are not, is somewhat arbitrary. This "fresh complaint" exception,
however, is more arbitrary than usual. It seems to be based more on social
policy favoring admissibility of victim evidence in sexual assault cases-
particularly child-victim evidence. "Fresh complaints" made months later
by an alleged child victim do not seem to possess the guarantees of
reliability of the exceptions listed in the Federal Rules and in their progeny.
Further, in a jurisdiction like New Jersey, where evidence of the fresh
complaint is not admissible as substantive evidence of guilt, but only to
"respond to the fact finder's natural assumption that if the act complained
of had occurred, an early complaint would have been made, ' 410 the need

402. Id. at 577.
403. One of the problems with telling the truth about hearsay is that the truth does not come in

neat little packages. It overlaps. This truth, Truth # 6, holds that as something of a general rule that
eventually courts will get around to doing what it takes to promote today's greatest social agendas.
Truth # 7 holds that everyone mostly gets these rules wrong anyway. And Truths # 1 and # 2 hold
that everything is nonhearsay and everything is hearsay. With these kinds of truths, there is bound to
be a great deal of overlap. Here is one of those places. For the truth that courts do what it takes to
protect our young children from the sexual abuse of those on whom they depend, see also the
discussion of Bridges v. State, 19 N.W.2d 529 (Wis. 1945) supra text following note 50 and In re
Penelope B., 709 P,2d 1185 (Wash. 1985) supra text following note 71.

404. This exception is discussed in more detal supra text accompanying notes 219-28.
405. Commonwealth v. Lagacy, 504 N.E.2d 674, 677 (Mass. App. Ct. 1987) (quoting Commonwealth

v. Adams, 503 N.E.2d 1315, 1317 (Mass. App. Ct. 1987)).
406. Id. at 677 n.6. "[C]ases involving children would appear to constitute a factually distinct

branch of the doctrine that gives special consideration to the natural fear, ignorance and susceptibility
to intimidation that is often part of a child's make-up." Id.

407. State v. Bethune, 557 A.2d 1025, 1028 (N.J. Super. 1989).
408. Supra note 220 and accompanying text.
409. Bethune, 557 A.2d at 1027.
410. Id. at 1028.
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does not seem all that great: There must be other evidence, or the
prosecution's case cannot survive a motion at the close of his or her case-
in-chief.

At the time of her father's trial, the child in question in People v.
Manuel M. 41

1 was fifteen years old. In spite of elaborate steps taken to
induce the young girl to testify to the sexual abuse she had suffered from
her father, she refused. She had, however, told a number of people that
her father had sexually abused her, and had detailed the specific acts of
abuse. California's "declaration against interest" exception includes not
just the typical declarations against pecuniary, proprietary, and penal
interest, but also declarations against social interest. 4 2 The Court of
Appeals of California concluded that this young victim's hearsay statements
to several witnesses were "against [her] social interest. ' '413

In United States v. McCaskey,4 4 a Marine was convicted in military
court of indecent acts with a thirteen-year-old girl. Defense counsel
impeached the victim, implying she had falsified her story from the
beginning. Trial counsel then tried to rehabilitate her by offering consistent
tellings of the incident .41 The problem was that the consistent tellings came
after the alleged time of fabrication. The military trial judge let the
consistent statements in as nonhearsay, substantive evidence. The Court
of Military Appeals stated the general rule that the prior statement must
have been made before the witness's testimony was improperly influenced
or her story was fabricated. Only the prefabrication telling of the story is
significant. Once the story has been fabricated, its continued retelling does
nothing to rebut opposing counsel's charge that the witness is lying. 416 The
trial judge committed error, but the conviction was affirmed: Allowing
various people to take the stand and repeatedly retell the alleged victim's
telling of her story of the Marine's sexual assault was harmless error.41 7

Another example of hearsay rules rewritten for child sexual abuse
cases: A four-year-old girl was raped by the man living with the victim's

411. 278 Cal. Rptr. 853 (Cal. Ct. App. 1991).
412. CAL. Evil. CODE § 1230 (West 1965).
413. Manuel M., 278 Cal. Rptr. at 860.

We conclude it was against [the victim]'s social interest to make statements that she had
been engaging in a variety of sexual activities with her own father since the age of six and
that she believed she was pregnant with her father's child. [Her] disclosures may have
received a sympathetic and understanding response, but they were made with the risk that
they would just as easily subject her to ridicule, disgrace, and 'odium'.

Id. at 859. The point is not that this interpretation is right or wrong, but that it is indicative of
something of a truth regarding the hearsay rule and cases of child abuse. It is its near inevitability.

Because this court had available the declaration against social interest exception, it did not need
to rest on, and did reject, several other theories of admissibility. It is not state-of-mind evidence,
avoiding the Bridges approach. Id. at 858. See supra text following note 50. The hearsay was not a
spontaneous declaration or an excited utterance, rejecting the Plant approach. Manuel M., 278 Cal.
Rptr. at 858. See supra text accompanying note 290.

414. 30 M.J. 188 (C.M.A. 1990).
415. The evidence was offered (and eventually accepted) under Rule 801(d)(l)(B) of the Military

Rules of Evidence, which is identical to the federal rule of the same number. Id.
416. Id. at 192.
417. Id. at 193. To be fair, there was a disavowed confession in evidence.
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mother. 418 The mother had left the victim and her two-year-old sister with
the man for forty minutes. When she returned, the victim "was unusually
quiet and subdued. ' 419 Two days later, the victim's great-grandmother saw
the victim was bleeding from the genital area and rushed her to the
hospital. The doctor determined "the child's vagina had been entered by
some object too large for it to accommodate.''420 The great-grandmother
questioned the victim, who said things indicating defendant had raped her.
The great-grandmother's testimony was admitted at trial under Louisiana's
res gestae exception for statements made under the immediate pressure of
the occurrence. Generally, said the court, "A statement made fully two
days after an event cannot ordinarily be considered to have been made
under its immediate pressure." 421 The court then notes, "We have recognized,
however, that in prosecutions for sex offenses, the better rule is that the
original complaint of a young child is admissible when the particular facts
and circumstances of the case indicate that it was a product of the shocking
episode and not a fabrication. ' 422 In other words, the general rule has
been changed for cases involving sex offenses victimizing young children.
And the new rule seems to be that it is admissible when the trial judge
decides it is not a lie. 423 "We are satisfied that the [testimony of the great-]
grandmother constituted the original complaint of the victim and that it
was made at the first reasonable opportunity under the particular facts and
circumstances of this case.'"42

Pushing the envelope of the definition of hearsay. 425 Pushing the
envelope of the excited utterance exception. 426 Pushing the envelope of the
present sense impression exception. 427 Pushing the envelope of the medical
diagnosis or treatment exception. 428 And creating new exceptions. 429

There is a tendency to want to allow in statements by children we
believe to have been abused-so they will not have to relive the abuse on

418. State v. Noble, 342 So. 2d 170 (La. 1977).
419. Id. at 171.
420. Id.
421. Id. at 172.
422. Id. at 173.
423. Hearsay is admissible if the trial judge determines it is reliable. Might not that be a far

preferable rule to the hearsay rule we are faced with today? Argue reliability to the trial judge and,
as a check on trial judges, if the judge lets it in, argue it again to the jury.

424. 342 So. 2d at 173.
425. Supra text accompanying notes 50-67 and 71-75.
426. Supra text accompanying notes 286-91.
427. Supra text accompanying notes 152-55.
428. For a focus on Rule 803(4), statements for purposes of medical diagnosis or treatment, as

a vehicle for admitting out-of-court statements by child victims of sexual abuse, see Robert P.
Mosteller, Child Sexual Abuse and Statements for the Purpose of Medical Diagnosis or Treatment,
67 N.C. L. REV. 257 (1989).

For a round-up of how the courts have interpreted the traditional common law and statutory
exceptions to the hearsay rule and made them work to admit out-of-court declarations by non-testifying
child-victims, see Anna Frissell & James M. Vukelic, Application of the Hearsay Exceptions and
Constitutional Challenges to the Admission of a Child's Out-of-Court Statements in the Prosecution
of Child Sexual Abuse Cases in North Dakota, 66 N.D. L. REV. 599, 619-26 (1990) [hereinafter
Frissell].

429. Supra text accompanying notes 206-36.
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the stand, so they will not be subjected to cross-examination, so they will
not have to look at the person who committed the abuse we believe to
have occurred, because their unusual sensitivity to manipulation may make
their earliest statements their most reliable. This tendency is manifest in
court, as in the above cases and as in the following. There is a new kind
of unavailable witness: the child-victim of abuse who would suffer further
psychological harm if required to participate in the trial, harm often
inflicted by or on behalf of the very person who is alleged to have inflicted
the abuse in the first place. 430 A new kind of unavailable witness is created
in part out of the notion that otherwise, the trial becomes yet another
incident of abuse.

Not only is there a judicial tendency to want to allow in statements
regarding abuse perpetrated on children who we believe have been abused,
but also a legislative tendency. In a student note in the Columbia Law
Review, Judy Yun stated:

[T]he various approaches that have been taken by the courts to child
hearsay statements in sex abuse cases are unsatisfactory. Given the unusual
circumstances attendant to child sex abuse431  and the special
characteristics of its young victims, 43 2 the rationale of the hearsay rule
and its exceptions requires that an alternative approach be employed to
assess the admissibility of child hearsay statements.4 33

She argues "the critical need for these [child-victim out-of-court]
statements. ' 434 She argues that the guarantees of reliability are different

430. Frissell, supra note 428, at 616 n.120.
This unavailability is somewhat different from the situations specified in Federal Rule 804(a)(4)-

"is unable to be present or to testify at the hearing because of death or then existing physical or
mental illness or infirmity"-because it refers to injury that is induced by the courtroom and what
occurs therein. Id. at 616, citing State v. Drusch, 407 N.W.2d 328 (Wis. Ct. App. 1987) (child called
to testify, began to cry, and became unable to proceed; court interviewed child outside jury's presence
and determined her in-court testimony was unavailable).

Testifying at trial can be a terrifying experience for a child. Psychiatrists have identified the
following components of legal proceedings that may place a child victim under prolonged
mental stress and endanger the child's emotional equilibrium: repeated interrogations and
cross-examination; facing the accused again; the official atmosphere in court; the acquittal
of the accused for lack of corroborating evidence to the child's trustworthy testimony; and
the conviction of a molester who is the child's parent or relative.

Id. at 616.
431. Including: The crime is committed in secret, so there are not witnesses other than the child

and the perpetrator; such offenses are not confined to particular classes of persons, by age, or gender,
or otherwise; the perpetrator often has a preexisting special relationship with the victim, such as, close
relatives or friends; often there is no corroborative physical evidence. E.g., In re Penelope B., 709
P.2d 1185, 1188 (Wash. 1985); Cynthia Hennings, Comment, Accommodating Child Abuse Victims:
Special Hearsay Exceptions in Sexual Offense Prosecutions, 16 OHIo N.U. L. REv. 663, 664 (1989);
Judy Yun, Note, A Comprehensive Approach to Child Hearsay Statements in Sex Abuse Cases, 83
COLum. L. REv. 1745, 1745-46, 1749-50 (1983) [hereinafter Yun]; Frissell, supra note 428, at 616
n.120.

432. Including: They are often either unable to testify or would be so further damaged by testifying
that they will not be called as in-court witnesses; they often recant, after pressure is applied by the
perpetrator, particularly when the perpetrator is a parent or the lover of a parent; and, because they
are children often molested by adults, sometimes trusted adults, they often do not resist the perpetrator.
E.g., the cases and authorities cited supra note 431.

433. Yun, supra note 431, at 1746.
434. Yun, supra note 431, at 1763, for the quotation. Yun, supra note 431, at 1749-50 for the

argument.
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when dealing with child-victims of sexual abuse, than they are when dealing
with any of the recognized exceptions under Rules 803 and 804-they are
there, but they are different. For that reason, and to avoid tortured
readings of the current statutory exceptions, as in some of the cases
discussed above, we need a new exception. Our state and federal evidence
statutes need a new exception for out-of-court declarations by child victims
in sex abuse cases, says Ms. Yun. And a number of jurisdictions have
done just that: enacted child-declaration exceptions to the hearsay rule. 45

Truth # 6, then, is that all bets are off when the case involves the
abuse of children. 436

In fact, all bets are off in cases regarding whatever social issue is
presently hot. Take, for example, the war on drugs. One of the government's

435. By 1989, 25 states had done so. Cynthia Hennings, Comment, Accommodating Child Abuse
Victims: Special Hearsay Exceptions in Sexual Offense Prosecutions, 16 Omio N.U. L. REa. 663, 672-
74 (1989). These statutes vary considerably from jurisdiction to jurisdiction. Ms. Hennings thoroughly
discusses their differences and what they tend to have in common. At least one more has done so
since: Michigan, in 1991. Lynne E. Radke, Note, Michigan's New Hearsay Exception: "The Restatement
of the Common Law Tender Years Rule," 70 U. DET. MERCY L. REv. 377 (1993).

In his fiction, Andrew Vachss has a different way of responding to the child abuser when the
approaches taken by the law are unsatisfactory. See, ANDREW VACHSS, SACRUICE 251-53, 265-70
(1991). Sometimes in his work, as in the legal system, the abused gets hurt in the process. Id. at 270.

436. And it is not just the hearsay rule that gets stretched in these kinds of cases.
The first paragraph of Rule 404 forbids most uses of evidence of a person's character to prove

"action in conformity therewith on a particular occasion." FED. R. Evm. 404(a); NEB. EvID. R.
404(1). The second paragraph points out that if the evidence is not used as character evidence but is
otherwise directly relevant to an issue in the case, then it is not excluded by the first paragraph. It
then lists examples of some permissible other uses, such as "proof of motive, opportunity, intent,
preparation, plan ...." FED. R. Evm. 404(b); NEB. Evm. R. 404(2).

In State v. Stephens, 466 N.W.2d 781 (Neb. 1991), the defendant was convicted of sexually
molesting his own not quite one-month-old granddaughter. The trial court allowed in evidence testimony
that he had sexually assaulted his own stepdaughter (the present victim's mother) repeatedly, over a
substantial period of time, beginning with fondling when she was between the ages of four and five
and moving to intercourse at about 14 years of age and continuing thereafter for an unspecified period
of time. Id. at 784.

The defendant appealed, citing Rule 404. The Supreme Court affirmed, citing the discretion of
the trial court and finding the evidence relevant to "identity of the assailant as being [the defendant]
and the absence of accident or mistake on his part." Id. at 786. The Court concluded that the evidence
relating to defendant's intercourse with his stepdaughter after she reached the age of 14 should have
been excluded; it does not fit under Rule 404(b); but "the remaining evidence of [defendant's] guilt
is so overwhelming that the admission of the intercourse evidence was harmless error beyond a
reasonable doubt." Id. at 787.

In dissent, Judge Shanahan argued that this other bad acts evidence should not have been
admitted. It is insufficiently relevant to any issue other than propensity. "To approve admissibility of
[defendant]'s 'other acts,' the majority intones what has become a Rule [404(b)] litany, much akin to
that traditional troika or inveterate and terrible trilogy 'irrelevant, immaterial, and incompetent."' Id.
at 788-89 (Shanahan, J., dissenting). The litany read aloud as a substitute for analysis. The dissent
makes another point:

[U]ntil today, 20 years was the extreme in the timespan between a defendant's prior act and
evidence of that prior act received at trial. Today, however, we have extended temporal
acceptability in "other acts" evidence to 28 years and probably have expanded a trial court's
"discretion" into absolute latitude. If the trend continues ... conduct throughout a
defendant's lifetime will be admissible and, if reincarnation is a fact, will be admissible from
another life.

Id. at 790 (Shanahan, J., dissenting).
My point is that these things happen when the evidence is offered against a person who has

abused a child.
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high-powered weapons in this war is civil forfeiture under the Controlled
Substances Act. 437 Property used in and proceeds traceable to drug
transactions is subject to forfeiture to the United States government. When
non-contraband property is seized, here is a rough version of what might
happen:

" If someone with an interest in the property challenges the seizure,
then the government must bring an in rem action against the property.

" The initial burden, the burden of production, is on the government.
It must show probable cause for forfeiture.

* If the government shows probable cause, the burden shifts to the
claimant, who must show, by a preponderance of the evidence, that
the property was not used illegally (or, in some limited circumstances,
that he or she did not know of or consent to the illegal use). 438

Your property can be forfeited even if you did not own it at the time
it was involved in the drug transaction. And if you did not own it then
(and you are not within the limited circumstances where you may prove
you did not know or did not consent), you may have a very hard time
proving it was not used as the government claims.

The government can take your boat, your car, your cash, or your
home. The government can take any and all of your property if it can
show probable cause to believe that the property was used in a drug
transaction or was the proceeds of a drug transaction. And probable cause
can be based on what a police officer was told by an unnamed, unidentified
informant. Probable cause can be based on something your neighbor says
about you. It can be based on a statement by one of the people from
work, or some guy pulled in off the street, bargaining for his future, or
your ex-spouse, who you just left for a new, younger spouse. Probable
cause can be and often is based on the worst kinds of hearsay. 439

Your home is gone, and it was hearsay that took it. So much for
rules.

We protect allegedly abused children, we protect society from peddlers
of drugs, and when the issue really heats up, if the hearsay rule is in the
way, we will move it aside.
G. Truth # 7: None of the Above Matters Much Because Chances Are

It Will be Gotten Wrong Anyway

(Drama theme music. Establish and under for)

BOB

437. Pun. L. No. 91-513, 84 STAT. 1242 (1970) (codified as amended in scattered titles of U.S.C.,
including primarily 21 U.S.C. §§ 801-971 (1988 & Supp. 1 1989)).

438. This information is taken from Lawrence A. Kasten, Note, Extending Constitutional Protection
to Civil Forfeitures that Exceed Rough Remedial Compensation, 60 GEo. WASH. L. REv. 194,
particularly at 212 n.141 (1991).

439. See WAYNE R. LAFAvE & JEROLD H. ISREAL, CRIMINAL PROCEDURE §3.3(b) at 141 (1992)
and CHARLES H. WHITEBREAD & CHRISTOPHER SLOBOGIN, CRIMINAL PROCEDURE §5.03(b) at 148 (1986).
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And now, Chapter One in the unfolding story of intrigue among the
socially prominent families of Garish Summit. There in stately splendor
far removed from the squalid village below they fight their petty battles
over power and money.

(Theme up briefly and then fade for)

BOB

As our action begins, Miss Agatha is staring thoughtfully out the music
room window. Suddenly she turns and speaks ...

AGATHA

There's a strange car stopping out front, Rodney.

RODNEY

I wouldn't exactly call it strange, Mother. Of course, I never cared for
rally stripes on a Rolls-Royce myself. However ...

AGATHA

Oh, my word, Rodney! I don't mean strange in that sense. I just never
saw it before. And now a strange man is getting out.

RODNEY

I agree, Mother. He is an odd looking duck. Ears set too low ...

AGATHA

Oh, Rodney-you're such a wimp. You never understand a word I say
to you." 0

Chances are, it will be gotten wrong.

1. Basic Error Under the Statute or the Common Law

Take, for example, United States v. Chu Kong Yin."' Chu was
convicted of making false statements on an immigration application. The
government offered into evidence a number of documents from Hong
Kong, documents purporting to establish Chu's criminal record in Hong
Kong. Regarding the hearsay objections, the trial court ruled that the
documents were admissible because they had been properly authenticated.
This does not sound possible, so let me confirm what I've just said. Here
is how the Ninth Circuit stated it: "It would appear ... that the district
court believed proof of authenticity of document was sufficient, standing
alone, to permit the admission of hearsay." 442 The district court got it
really wrong.

The government picked up the error of the district court and ran with
it. Again, the appellate court: "The government also contends that because
its exhibits were authenticated, the information they contain was auto-
matically admissible." 4 4

1 Perhaps locked in by what the district court had

440. Bob Elliott and Ray Goulding, FROM APPROXIMATELY COAST TO COAST. . . IT'S THE BOB

AND RAY SHOW 9-10 (1983).
441. 935 F.2d 990 (9th Cir. 1991).
442. Id. at 997.
443. Id. at 1000.
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done, the prosecutor got it really wrong. But, ultimately the Ninth Circuit
corrected this error. "The government cites no authority for the proposition
that hearsay within any authenticated document is automatically admissible.
This argument confuses discrete foundational requirements for the admis-
sion of a writing; a document may be authentic, but still contain inad-
missible hearsay.'""

This is basic stuff. If the federal trial judge and the government
attorney cannot get this right, what hope do we have? In the context of
this case, the question answers itself: Our hope is in the appellate process
and the fact that some errors are so basic and blatant they won't fool a
second judge.445

So, here is an error that made it through the appeal. United States
v. Lewis involved co-defendants Lewis and Wade, convicted on drug
trafficking charges.

At the time of their arrest, each appellant had in his possession an
.electronic pager or 'beeper.' These pagers were seized by the Ridgeland
Police. Later that day, at the police station, the pager associated with
Lewis began beeping. Officer Jerry Price called the number displayed on
the pager and identified himself as Lewis. The person on the other end
asked Price 'Did you get the stuff?' Price answered affirmatively. The
unidentified person then asked 'Where is dog?' Price responded that 'Dog'
was not available .... The evidence at trial revealed that 'Dog' is Wade's
nickname. 44

When Officer Price was asked to testify to the two questions asked
by the unknown person on the other end of the phone conversation, there
was a hearsay objection. It was overruled. On appeal, the court of appeals
agreed with the trial court regarding this particular ruling.

The court of appeals said that "most questions and inquiries are not
hearsay because they do not, and were not intended to, assert anything.""' 7

This seems . . . well, questionable. What if the question asked of Officer
Price, pretending to be defendant Lewis, had been, "Are you the scum
of the earth from whom my daughter has been buying cocaine?" or,
"Lewis, do you got more coke like before?" or "When are you going to
pay me for that last batch of cocaine I delivered?" or any other number
of questions limited only by your imagination. And how is this different
from, "You have been selling cocaine to my daughter. Why?"" These
are not just relevance problems or probative-value-substantially-outweighed-
by-unfair-prejudice problems or personal knowledge problems. They are
hearsay problems.

444. Id. at 1000. The conviction was reversed and, in part, remanded. Id. at 1005.
445. See also United States v. Leung, 929 F.2d 1204 (7th Cir. 1991), discussed supra text

accompanying notes 305-11, where the trial judge overruled a hearsay objection because the defendant's
lawyer had "opened the door" on cross. In fact, see all of the cases discussed in connection with
Truth # 5.

446. United States v. Lewis, 902 F.2d 1176, 1179 (5th Cir. 1990).
447. Id. at 1179.
448. See Roger C. Park, "I Didn't Tell Them Anything About You": Implied Assertions as

Hearsay Under the Federal Rules of Evidence, 74 MINN. L. REv. 783, 796 (1990).
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And the court said that "Rule 801, through its definition of
statement ... remov[es] implied assertions from the coverage of the hearsay
rule."" 9 For this proposition the court cited, among others, Judge Weinstein
and Professor Berger, citing to a paragraph of their treatise that discusses
assertions implied from conduct and from actions, not from words. 40

The problem I see in Lewis is that the court of appeals took the
analysis to be used to decide when conduct is hearsay and applied it to
decide when words are hearsay.45' This is not a case of a reflexive scream
of pain or an involuntary groan or even Cassio's dreams, 45 2 but a voluntary
use of deliberately chosen words, chosen and spoken for the message they
convey.

Even if we alter the court's proposition to: "Sometimes questions are
not meant to assert, sometimes they have the nature of reflexive screams
of pain, sometimes they are 'inarticulate utterances,' 453 and have no assertive
intent or content," this decision is flawed. First, there is no analysis of
whether this particular question was intentionally assertive and second, it
does seem that it was intentionally assertive. If the question, "Did you
get the stuff?" is relevant, doesn't it assert that the unknown out-of-court
declarant expected Lewis to be receiving "stuff," and isn't it likely the
out-of-court declarant intended something just like that?4

1
4 Or, at a

minimum, isn't it a respectable enough position to deserve some
discussion? 455

Similarly to Mr. Lewis, Keith Long was on trial for various drug
offenses.4 1

6 During a search of the relevant premises, the police answered
the phone.

An unidentified female voice asked to speak with "Keith." The officer
replied that Keith was busy. The caller then asked if Keith "still had any
stuff." The officer asked the caller what she meant, and the caller
responded "a fifty." The officer said "yeah." The caller then asked
whether "Mike" could come around to pick up the "fifty." Again the
officer answered yes. 457

449. United States v. Lewis, 902 F.2d 1176, 1179 (5th Cir. 1990).
450. JACK B. WEINSTEIN-& MARGARET A. BERGER, WEINSTEIN'S EVIDENCE 801(a)[01] (1988).

See also Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REV. 1138 (1935): "An
assertion usually consists of ... utterances or other nonverbal conduct," and in the latter case it must
be intended by the asserter to express a proposition before it can be considered an assertion. Id. at
1139.

451. See, e.g., Wellborn, supra note 17, at 64-65.
452. William Shakespeare, Othello, act 3, sc. 3, quoted in JoHN KAPLAN ET AL., EVIDENCE CASES

AND MATERIALS 163 (7th ed. 1992).
453. Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REV. 1138, 1139 (1935).
454. "It therefore seems clear that where evidence of A's conduct [and the Fifth Circuit is

equating these questions with conduct] is offered as tending to prove the happening of an event or
the existence of a condition by the process of inference from that conduct to A's state of mind and
from A's state of mind to the event or condition, the dangers inherent in hearsay manifest themselves
in no mean measure." Edmund M. Morgan, Hearsay and Non-Hearsay, 48 HARv. L. REv. 1138,
1143 (1935).

455. The question did receive some discussion in the next case to be discussed, United States v.
Long, 905 F.2d 1572 (D.C. Cir. 1990).

456. Id.
457. Id. at 1579.
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The United States Court of Appeals for the District of Columbia, per
then-Judge, now-Justice, Thomas held that the police officer's testimony
regarding what this unknown caller said was not hearsay because it is not
an assertion, because it was not intended to be an assertion. 458

Doesn't that assert that he once had stuff, and isn't that why it is
offered into evidence? Doesn't "Did my dog bite you again?" assert that
the dog bit "you" at least once before? Of course. And isn't it really the
same as asking whether Keith "still had any stuff"? It seems to me that
it is. So then the question is whether the questioner intended to assert that
the dog had bitten before or that Keith previously had "stuff." And if
these questions are not intended to assert these things, then what does
assert anything? Is hearsay reduced to declarative sentences? "The moon
is blue." "It is raining in London." "I like green eggs and ham!" There
will be disputes as to whether he said "Et tu Brutus?", or was it really
"Et tu Brutus!", with perhaps a compromise at a resigned "Et tu Brutus." 45 9

One more case: United States v. Oguns.46

While the agents were searching the Oguns apartment, Agent Gray answered
a phone call. During the course of the ensuing conversation, the unidentified
caller asked, "Have the apples arrived there?" The [trial] court properly
admitted this evidence ... as non-hearsay circumstantial evidence of
Oguns' knowledge and intent . . . [The trial court] advised the jury that
the evidence was submitted" not for the truth of what was said but simply
as evidence that such a statement was made to Agent Gray."'

What, by the way, does it mean to say, "Have the apples arrived there?"
Here is what the court said: "Evidence introduced at trial showed that
narcotics traffickers often use code words when discussing drugs on the
telephone. ,462

The appellate court, having stated and approved the trial court's
reasoning, adds its own:

We agree with the court that the hearsay rule does not bar admission of
this question. "An inquiry is not an 'assertion,' and accordingly is not
and cannot be a hearsay statement." Because a question cannot be used
to show the truth of the matter asserted, the dangers necessitating the
hearsay rule are not present. . . . The government legitimately used the
phone call as circumstantial evidence of Oguns' knowledge and intent
regarding the importation and distribution charges." 3

We have an out-of-court statement by an unidentified caller: "Have
the apples arrived there?" The court's reasoning, it seems to me, may as
well have been that this is not hearsay because it is not being offered to

458. Id.
459. It is silly. See Christopher B. Mueller, Post-Modern Hearsay Reform: The Importance of

Complexity, 76 MINN. L. Rav. 367, 418 (1992).
460. 921 F.2d 442 (2d Cir. 1990).
461. Id. at 448-49. Prior to asking about the "apples" the caller had asked for Oguns. There

was evidence it was not a wrong number. Id. at 445.
462. Id.
463. Id. at 449 (emphasis added) (quoting Incorporated Publishing Corp. v. Manhattan Magazine,

616 F. Supp. 370, 388 (S.D.N.Y. 1985), aff'd, 788 F.2d 3 (2d Cir. 1986)).
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prove anything about apples. Of course, this reasoning would not work
because for this inquiry to be relevant it must be translated into, "Has
the heroin arrived?" Once it has been translated-or once the prosecutor
is allowed to argue that is the correct translation-the court says two
things: A question "is not an assertion" and, therefore, "cannot be used
to show the truth of the matter asserted" and, therefore, "cannot be
hearsay;" and this out-of-court non-assertion is circumstantial evidence of
the knowledge and intent of the defendant, who, of course, is not the
out-of-court non-asserter.

Why doesn't, "Has the heroin arrived?" coming out of the receiver
of the defendant's phone "declare or affirm the existence of''464 a shipment
of heroin directed to the defendant? A question can be a relevant assertion,4 5

and, in spite of the court's assertion otherwise, this one was. The court's
conclusion otherwise is just wrong.

Or, at least, it certainly may have been: The out-of-court declarant
certainly could have intended, "Has the heroin arrived yet?" to assert, "I
have done my part at my end. The heroin is on the way [to you]." It
may have been intended to assert and, putting it in the best light for this
court, we cannot tell without asking the speaker and we do not know who
the speaker is. What these courts are really saying is not that this evidence
does not fit within the definition of hearsay, but that they trust the
evidence.

It is possible, however, that this out-of-court statement was both an
assertion that is relevant as proof of the truth of the matter asserted and
a non-assertion that is relevant and, as a non-assertion, has no truth or
falsity. The probative value of this phone call by an unidentified caller,
speaking in code, to the issue of defendant's knowledge and intent would
seem to be low and substantially outweighed by the unfair prejudice
inherent in the hearsay use. Whether this is so or not, the flaw in deciding
that a question can never assert is fatal to this issue: Having concluded a
question never can assert, the court does not and needs not weigh the
inadmissible use against its view regarding an admissible use.

If Lewis is right, and if Long is right, and if Oguns is right,4 then
the courts have changed the statute's assertion-centered definition of hearsay

464. The Oxford English Dictionary offers this as one definition of "assert": "To declare or
affirm the existence of." 1 OXFORD ENGLISH DICTIONARY 505 (Oxford University Press 1978).

465. Any judge who does not see the possibility of this kind of intended assertion has never been
in a long-term relationship with another human being.

466. And here are a few other similar cases. United States v. Singer, 687 F.2d 1135 (8th Cir.
1982), rev'd on other grounds, 710 F.2d 431 (8th Cir. 1983), cert. denied, 479 U.S. 883 (1986). In
Singer, an envelope received at defendant's residence through the United States mail was addressed to
the defendant and another. The envelope was received in evidence to prove that the other person lived
with defendant. The court distinguished between the written content of the words and the implication
from the mailer's behavior: "If this letter were submitted to assert the implied truth of its written
contents-that [the nonparty lived with defendant]-it would be hearsay and inadmissible. It is,
however, admissible nonhearsay because its purpose is to imply from the landlord's behavior-his
mailing a letter to [both at the same address]-that [the nonparty] lived there." Id. at 1147. See also
the "Bill Snow" case, discussed supra text accompanying notes 78-81, 145-49, 184-86, 266-68 and 277.
See also infra text accompanying notes 477-80.
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into a declarant-centered definition. The important thing is not whether
the statement is offered to prove the truth of the matter asserted, but
whether the value of the statement depends on the credibility of the out-
of-court declarant. The statement either asserts that Keith Long had stuff,
and is being offered to prove that assertion (absent credibility uses), or it
is irrelevant. These courts cannot be using an assertion-centered definition.

Are they even using a declarant-centered definition? Does the value
of the statement depend on the credibility of an out-of-court declarant?
Yes and no. These cases say that the out-of-court declarant's sincerity is
not in question, that is, the fact that the assertion is at best an implied
assertion means it is not an intentional untruth. "When a declarant does
not intend to communicate anything, however, his sincerity is not in
question ... .. "46 To lie is an intentional act; an assertion not intended
cannot be a lie. So, yes, it is a declarant-centered definition in so far as
lying is concerned."

But the risk of lies is not the only testimonial infirmity. As then-
Judge Thomas admitted, "perception, memory, and narration"' 9 can still
be an issue, but, quoting the Advisory Committee Note to Federal Rule
801, he said, "[T]hese dangers are minimal in the absence of an intent to
assert .... "470 But this unknown caller could have misperceived Keith
Long's relationship with "stuff," or she could have dialed a wrong number.
Or she could have misremembered who had a relationship with what. Or
the police officer answering the phone could have misunderstood the
conversation (even though the officer is absolutely and, on cross-
examination, unshakably certain that he did not misunderstand). The only
thing that removes these other testimonial infirmities is context. Keith
Long is guilty. That is to say, we doubt that the caller misperceived Keith
Long's relationship with "stuff" because there is so much other evidence
that Keith Long was dealing drugs. For that same reason, we doubt the
caller punched in the wrong number or remembered the facts incorrectly,
or that the police misunderstood just what "stuff" was being discussed,
or what "a fifty" is. If it were the only evidence we had against Keith
Long, it would be too ambiguous. Out of the context of the other evidence
of Keith Long's guilt, it would be too ambiguous.

And, further, if risk of lying were the only testimonial infirmity, or
the only one that presented more than a minimal danger, how do we know
that this unknown caller was not lying? Context. We believe this was not,
for example, a set-up because there is so much other evidence of Keith
Long's guilt.

Why isn't this hearsay? Am I missing something? I think not. I think
others miss something, or, just under the surface of their consciousness,
they ignore it (because it helps us all get our jobs done or because hearsay

467. United States v. Long, 905 F.2d 1572, 1580 (D.C. Cir. 1990).
468. Except, of course, in the odd case where the caller is setting up the person whose phone he

or she has called.
469. Long, 905 F.2d at 1580 (quoting FED. R. Evm. 801 advisory committee's note).
470. Id.

[Vol. 62, No. I



TRUTH ABOUT HEARSAY

is such a mess anyway, it is easy to dismiss the issue as ultimately un-
understandable). What they miss is that, no matter how you cut it, the
question, "Does Keith have any stuff?":

* Asserts that he did have some stuff (and that, whether or not he is
guilty of the crime charged, he is in the line of work);

" Is being offered into evidence because it asserts that Keith Long had
stuff; and

" Presents each of the four testimonial infirmities.

It strikes me that this is hearsay whichever definition, assertion-centered
or declarant-centered, is used.

The opinion in Long does recognize that the burden of showing an
intent to assert is on "the party claiming the intention existed." 471 First, I
would say that this statement of the burden applies to non-verbal conduct.
The court of appeals disagrees. Next, I would say there is plenty of
evidence of an intention on the part of the caller to note a relationship
between herself and Keith Long and stuff. The court of appeals disagrees.
Third, I would say that if Long is right, (and since its author is now on
the United States Supreme Court, he is in a better position than I to make
it so), it rather arbitrarily eliminates from the hearsay rule a lot of out-
of-court statements that present the problems the rule was designed to
deal with.

Maybe it is fair to say: Yes, it is context that does away with the
hearsay problem. Context provides circumstantial guarantees of
trustworthiness. These questions are not offered to prove the truth of the
matter asserted, but only to show that they were asked. Truth will be
established by other evidence (as in the bloodhound cases 472). But that
argument does away with the hearsay rule in any case where there is lots
of nonhearsay and otherwise admissible evidence. This is like the state-of-
mind argument taken to its extreme: It swallows the rule. 473

I applaud what these courts are trying to do: deal with a rule of
evidence that is too difficult and that in many of its applications does not
make much sense, but rather is simply arbitrary.

I am all for almost any interpretation that removes things from the
operation of the hearsay rule.

In the meantime, crime lords need to train their minions to speak in
declarative sentences. "Keith has stuff. I want stuff. I will send Mike to
get stuff. Mike will come at 5:00. Tell me now if that is not okay."

United States v. Gibson474 expands the categories of things that are
not hearsay: "A suggestion or an order" is not hearsay; neither is "subject

471. Id. (quoting FED. R. EviD. 801 advisory committee's note).
472. Supra note 8.
473. Supra text accompanying notes 66-67.
474. 675 F.2d 825 (6th Cir. 1982).
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to verification at all because such utterances do not assert facts. ' 475 A
suggestion does not assert facts? "Young man, I suggest you take those
drugs I found in your room and dump them in the neighbor's trash,"
offered to prove the drugs found in the neighbor's trash were those of
"young man." But perhaps that is not fair. Perhaps it is not a real
"suggestion." In any event, the suggestion is dump, and the identification
of the owner of the drugs is extraneous to the suggestion. Perhaps I've
made this "suggestion" carry too much baggage. "Get out of my house
you drunk," to prove the object of this order was a drunk. Still too much
baggage? "Out of my house" is the order, and "you drunk" is extra-
order. Here's one, then: "Get your gun out of this house this minute!"
to prove whose gun it is. Or, even simpler: "Drop the gun!" to prove the
person to whom this police officer's order was directed had a gun. Or,
"I have a suggestion, let's go get good and drunk," offered to prove that
shortly thereafter the person to whom the statement was made was drunk.
And here's a suggestion:

Driver: What do you suggest?

Gas Station Attendant: I suggest you replace that tire.

Offered to prove some defect or another in the tire. Aren't these suggestions
and orders that are "subject to verification" and that "assert facts"? And
aren't they hearsay-admissible or not, aren't they at least hearsay? 476

You say I make too much of a small problem? This is why this article
is so long. What killed the hearsay rule is hundreds, thousands of these
small problems. Like a colony of ants eating away the insides of a mighty
oak, each individual ant is not a problem, no one ant is killing the tree;
thousands of them together, however, slowly eat the life right out of it.

Somewhat similarly, to the cases involving questions, etc., contrast
the "Bill Snow" case477 with the "10001 Cedar Avenue" case. 478 Bill Snow

475. Id. at 834. And State v. Rawlings, 402 N.W.2d 406, 408-409 (Iowa 1987) said this: Verbal
statements .'fallfing] within such categories as greetings, pleasantries, expressions of gratitude, courtesies,
questions, offers, instructions, warnings, exclamations, expressions of joy, annoyance, or other emotion,
etc. Such utterances are not . . . assertions .. . for purposes of the hearsay rule."' Id. at 409 (quoting
DAVID F. BINDER, HEARSAY HANDBOOK 15 (2d ed. 1983)). The court went on, however, to find that
the out-of-court question in this case was hearsay. See infra note 486.

476. See also Reaves v. State, 586 N.E.2d 847, 858 (Ind. 1992). In Reaves, an unidentified life-
flight attendant asked the trooper "if [he] had been told that Ms. Losekamp had been sexually
abused." The trooper was allowed to testify to this out-of-court statement, to the issue of how Ms.
Losekamp suffered her injuries. The out-of-court statement "was a question, not an assertion of truth,
thus was not hearsay." United States v. Shepherd, 739 F.2d 510, 514 (10th Cir. 1984) (Instructions
to co-conspirator to frighten victim are not hearsay; "An order or instruction is, by its nature, neither
true nor false and thus cannot be offered for its truth.").

State v. Rawlings, 402 N.W.2d 406, 408-09 (Iowa 1987) recognizes that questions can be hearsay.
After first saying that questions are not assertions and, therefore, are not hearsay, see infra note 485,
the court turned to the facts at hand. The issue was whether "Dennis" was at the scene. A witness
testified that at the scene he heard an unidentified declarant ask, "Dennis, what are you doing?" The
court said that "the utterance concerning 'Dennis' was couched as a question but it was phrased in
such a manner as to make it an implicit assertion of the fact: that a 'Dennis' was present." Rawlings,
402 N.W.2d at 409. This question, said the court, was hearsay. Id.

477. United States v. Snow , 517 F.2d 441 (9th Cir. 1975), discussed supra text accompanying
notes 78-81, 145-49, 184-86, 266-68 and 277. See infra notes 478-80.

478. Payne v. Janasz, 711 F.2d 1305 (6th Cir. 1983), discussed supra text accompanying notes
145-49.
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was convicted of possession of an unregistered firearm found in a case
with an attached name tape containing the words "Bill Snow"; the court
allowed the name tape into evidence as nonhearsay to the issue of who
possessed the gun in the case. A resident of 10001 Cedar Avenue was
convicted of "intimidation," in part on evidence that he had two guns at
his residence; a deputy sheriff testified that on the morning after the raid
he observed two pistols in an evidence bag marked with an evidence tag
bearing the inscription "10001 Cedar Avenue"; neither the guns nor the
evidence tag were produced at trial; "there is little question that Deputy
Campbell's testimony concerning the inscription was hearsay. ' 479 The
difference is not that the name tape was in court and the evidence tag
was not. The written out-of-court declaration is either hearsay or it is not;
if it is, in-court repetition of it is hearsay; if it is not, in-court repetition
of it is not hearsay. One of these courts, I submit, got it wrong, and it
was the Ninth Circuit.4

Shifting gears, here is an interesting case.4s File this under, "Nice try
that worked at trial and that demonstrates why we have appellate courts."
The defendant was on trial for possession of peyote. His defense was that
he possessed it as part of his work as an informant for a police officer
from another jurisdiction. The prosecutor had a local police officer phone
the officer from the other jurisdiction and check on defendant's claim.
(The trial judge later instructed the jury that if they believed defendant's
informant theory, they must find him not guilty.) The prosecutor called
the local officer to the stand, established that he had called the officer on
whom defendant's defense rested, and asked this question: "Without telling
us what [this other police officer] told you, would you, at this time, ask
the State to drop the charges against [the defendant]?" Over a hearsay
objection, the witness was allowed to answer, "No, Sir. '"0 2 The local
officer could not have testified, "Officer From Other Jurisdiction told me
defendant was not carrying peyote as his informant"; it is inadmissible
hearsay. The trial court allowed him to testify that, after talking with the
officer from the other jurisdiction, he would not recommend dropping the
charges against defendant. The Texas Court of Appeals reversed:

While this form of question and answer does not produce hearsay in the
classic or textbook sense, it is nevertheless designed to circumvent the
hearsay rule and present the jury with information from unsworn, out-
of-court sources. It should be called 'backdoor' hearsay and should be
subject to the same rules and limitations as the more common form. 43

The in-court declaration, in the form of an expression of opinion, is a
code: Encoded in the answer "No" is the out-of-court declaration "The
defense offered is untrue."' 4

479. Id. at 1313.
480. When I say one court got it wrong, I mean one court wrongly identified the evidence as

nonhearsay. I do not mean the result was wrong. The same result-admissibility-could be reached in
the "Bill Snow" case by using the residual exception. See supra note 184.

481. Schaffer v. State, 721 S.W.2d 594 (Tx. Ct. App. 1986).
482. Id. at 597.
483. Id. at 597.
484. This is, of course, not a case of an out-of-court declaration as an implied assertion. The in-
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In two cases where income tax preparers were on trial for tax fraud,
the same court came to opposite hearsay rulings. In one, the court said
the IRS agent's testimony against the income tax preparer was necessarily
based on what she had been told by the customers and, for that reason,
it was "hearsay of the rankest kind . . ."41 In the second, the court said
that the argument that the agents' testimony was necessarily based on
what they had been told or had read was "totally conjectural" and that
acceptance of that argument "would work a radical and dangerous expansion
of the hearsay doctrine."' ' 6

Here is a case where the trial judge commits a most basic hearsay
error: the kind of error made by students brand new to the subject. 4

1
7

(Which means, of course, that what the trial court did makes sense
intuitively, it just isn't the rule, which, of course, is one of the big
problems with the rule: Many of its little parts are counter-intuitive.) The
case is United States v. Pedroza a88 The government offered into evidence
several out-of-court statements on the grounds that they were not
inadmissible hearsay because the out-of-court declarants would testify later
in the trial and would be available for cross-examination. s9 The district
court let the statements in on those grounds. The appellate court noted
that there is no such general exception or definitional exclusion and what
the trial court did was in error. 490

And here is another basic error, from the case of Glenn H. Hutchison.4 9
,

The prosecutor offered into evidence certain sales slips from a Ford dealer.
The sales slips indicated the vehicles had been purchased by Glenn Hutchison.
The court of appeals affirms the admission of this evidence, over a hearsay
objection, by saying that the information on the slips is not hearsay: "But
the sales slips were not admitted to prove that Hutchison bought the vans.
They were admitted to prove that someone using Hutchison's name bought
the vans, from which the jury could infer that the person using Hutchison's
name was Hutchison himself." 492

court statement implies certain specific things, but the out-of-court statement was, we assume, very
direct and to the point.

485. United States v. Brown, 548 F.2d 1194, 1208 (5th Cir. 1977), discussed supra notes 109-17
and 270-76.

486. United States v. Bernes, 602 F.2d 716, 719 (5th Cir. 1979), discussed supra notes 270-76.
487. The most basic mistake ever made by my students is spelling it "heresay." Come to think

of it, that might be a better rule. We would establish the foundation for the exceptions by asking
questions like, "Just exactly how close to the accident was this woman who later described it to you?"

Or, "How far from the deceased was the person who shot him, and how far away were you when
the deceased said who'd killed him?" Or oppose the foundation, on voir dire of the witness, by asking
questions like: "I believe you are about to testify that you heard Kenneth Poos say 'Sophie bit a

child.' First, let me ask you this: Where was Mr. Poos when Sophie the wolf allegedly bit young
Daniel Mahlandt?" See Manlandt v. Wild Canid Survival & Research Ctr., Inc., 588 F.2d 626 (8th
Cir. 1978).

488. 750 F.2d 187 (2nd Cir. 1984).
489. Id. at 199.
490. Id. at 200.
491. United States v. Saint Prix, 672 F.2d 1077 (2d Cir. 1982), cert. denied, 456 U.S. 992 (1982).

In addition to the above discussion, see supra text accompanying notes 91-92 and 292-94.
492. 672 F.2d at 1083.
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Let's apply this line of reasoning to Patel v. Comptroller of Customs.493

In this case, the inscription "produce of Morocco" was inadmissible
hearsay when offered to prove the country of origin of the bags of
coriander seeds on which the inscription was found. One authority
concluded, by the way, that the inscriptions "had been placed upon the
goods to make that assertion, and for no other purpose. They were thus
rightly regarded as hearsay. '494 Paraphrasing the case of Glenn H.
Hutchison, the inscriptions would not be hearsay, as follows: The inscriptions
were not admitted to prove that the bags came from Morocco; they were
admitted to prove that the bags came from someplace using the name
Morocco, from which the jury could infer that the place using Morocco's
name was Morocco itself.

Instead of this fatuous line of reasoning, why not use the business
records exception, or perhaps the residual exception, if the first wouldn't
work? Since the court does not say, we can only guess, and my guess is
that there was insufficient foundational evidence at the trial to support
any of the exceptions, so the appellate court had to concoct a nonhearsay
theory to support the conviction. 49

Hutchison's name was on a sales slip for the purchase of vans; drugs
were found in the vans; the sales slip, including his name, was not hearsay
because it was not offered to prove that Glenn H. Hutchison bought the
vans, but only that someone using his name bought the vans. In United
States v. Patrick,496 drugs were found in a room. Also in that room was
a television sales receipt containing defendant's name and the address at
which the sales receipt and the drugs were found. In this case, the court
said that the sales receipt was not hearsay insofar as it contained defendant's
name; it was hearsay, however, insofar as it contained the address at
which the drugs were found. Regarding defendant's name: The receipt was
offered to show that an item belonging to defendant was found in the
same room As the drugs, said the court. For that use, the receipt is not
hearsay, "because it was not offered to prove the truth of any statement." 497

However, said the court, it was reversible error to allow the sales receipt
into evidence to prove the address-to link the defendant with the address.
The court drew this distinction between the case at hand and cases like
that of Glenn H. Hutchison:

Here, however, at this point in its closing argument, the government did
not seek to use the receipt to show that someone claiming to be Patrick
and to reside at 818 Chesapeake Street had purchased a television. Rather,
the government used the receipt to prove that Patrick resided at that
address. 498

With distinctions like this, it is no wonder we so frequently get it wrong.

493. Discussed in Sm RUPPERT CROSS & COLIN TAPPER, CROSS ON EVIDENCE 519 (Butterworths,
7th ed., 1990), and as discussed more fully in this article infra note 502.

494. Id.
495. See supra notes 292-94 and accompanying text.
496. 959 F.2d 991 (D.C. Cir. 1992).
497. Id. at 999.
498. Id. at 1000 n.13.
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Contrast Glenn H. Hutchison's case with one more, United States v.
Jefferson.49 Defendant was a passenger in Tillis's car. In the trunk of the
car, the police found a bill for a pager, with defendant's name on the
bill, and crack cocaine.?5  The court did not say that this evidence was
introduced to show that someone using defendant's name had purchased
a pager, from which the jury could infer that the someone was defendant.
Instead, the court said:

Under the plain language of Rule 801, the pager bill was hearsay. The
bill was a written statement intended by U.S. West to assert both that
Jefferson had purchased pager service from U.S. West and that he owed
U.S. West money for this purchase. There is no doubt that the government
offered the bill into evidence to prove the truth of the matter asserted-
namely that Jefferson had purchased pager service from U.S. West.501

One of these courts, I submit, got it wrong, and it was the Glenn H.
Hutchison court.5°2

There are so many places to get snagged in the "dense thicket"50 3 of
hearsay. In Moss v. Ole South Real Estate,5°4 for example, the question
before the magistrate was the admissibility of two evaluative reports, a
report by the Department of Housing and Urban Development and a
United States Air Force report. The touchstone was Rule 803(8), the

499. 925 F.2d 1242 (10th Cir. 1991).
500. The government had put on evidence that drug dealers commonly use pagers. Id. at 1252.
501. Id. at 1252. See also United States v. Muhammad, 928 F.2d 1461, 1468-69 (7th Cir. 1991)

(Where the beeper company's records regarding who had rented a particular beeper were admissible under
the business records exception. The battle was over whether the foundation for the exception was
established, not over whether the record was hearsay in the first place: Everyone seemed to assume it
was.)

502. CROSS ON EVIDENCE makes a valuable distinction. On the one hand, the inscription "produce
of Morocco" was inadmissible to prove the bags in question came from Morocco. Patel v. Comptroller
of Customs, discussed in SIR RuPPERT CROSS AND CoLiN TAPPER, CROSS ON EVIDENCE 519 (Butterworths,
7th ed., 1990). On the other hand, "the words 'Sean rules', found on a piece of paper near a gun
discarded after the commission of a robbery," were not hearsay. R. v. Lydon, 85 Cr. App. Rep. 221,
224 (1987) discussed in Sm RUPPERT CROSS & CoLiN TAPPER, CROSS ON EVDENCE 520 (Butterworths,
7th ed., 1990). The former was intended to assert the fact of the place of origin of the bags and was
offered to prove the truth of the matter asserted. The latter was not intended to assert the identity of
the robber and, if it was intended to assert any fact, it was not offered to prove the truth of that fact.
Pretty much beyond question, the intention of those who inscribed the bags was to assert they were
from Morocco. It is much less likely the intention of the one who wrote the second note was not to
assert that Sean was involved in the robbery (though, of course, that too is possible). Experience teaches
us that the out-of-court declaration in the first case was much more likely intended to be an assertion
of fact, and the out-of-court declaration in the second case was less likely so intended.

In [cases like the 'Sean rules' case] it seems that the writing, when properly admissible at
all, is relevant not as an assertion of a state of facts, but as itself a fact, which affords
circumstantial evidence upon the basis of which the jury may draw an inference as it may
from any other relevant circumstance of the case.

Si RUPPERT CROSS AND COUN TAPPER, CROSS ON EVIDENCE 520 (Butterworths, 7th ed., 1990). On the
other hand, when someone signed the name Glenn Hutchison onto the sales receipt, it seems to be way
down near the "likely" end of the scale: likely that the out-of-court declarant intended an assertion, and
that the assertion intended-Glenn Hutchison is buying these vans-is the issue. The fact that the words
"Glenn Hutchison" were found on a piece of paper at a car dealership, purporting to be a sales receipt
showing that certain specified vans were purchased by Glen Hutchison, is far removed from the fact that
a piece of paper with the word "Sean" was found "at the scene."

503. United States v. Ellis, 935 F.2d 385, 393 (1st Cir. 1991).
504. 933 F.2d 1300 (5th Cir. 1991).
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hearsay exception for public records and reports. This exception, as applied
to these facts, has a trustworthiness requirement: "unless the sources of
information or other circumstances indicate lack of trustworthiness. ' 50 5

The magistrate concluded that these reports were inadmissible hearsay
because he found a lack of trustworthiness. The court of appeals reversed,
holding that what the magistrate had in fact done was to make a decision
regarding the credibility of the reports: He decided that he did not believe
them, that they were incorrect; he made the jury decision. Trustworthiness
does not mean that the reporter got it right, but that the "report was
compiled or prepared in a way that indicates that its conclusions can be
relied upon." 510 The focus is not on the conclusion, but on the process.
The focus is on methodology. 5 7 Snagged once, the magistrate plunged
ahead, only to be snagged again: He considered the admissibility of the
reports to be "all or nothing proposition[s]," with no possibility of
redaction.5 °0 And, the third snag is a charm: While he allowed an offer
of proof, he required that it be made outside his presence.5 9 Three errors
on one hearsay decision.

2. Continuing to Apply the Common Law, In Spite of the Statute

Another way in which courts get it wrong is by seeming not to notice
that the rules of evidence are different from the common law. Consider
Dugan v. EMS Helicopters, Inc. 510 On the subject of a party's own
statement offered against him, the trial court ruled it inadmissible because
it was not inconsistent with any position the party was taking at trial. The
appellate court reversed, but by finding that the out-of-court statement
was inconsistent with a position the party was taking at trial and, for that
reason, "constitutes an admission against interest pursuant to Fed. R.
Evid. 801(d)(2)." 1' But, under the federal rules, this is not the test.

Under the federal rules, a party's own statement offered against him
or her is defined as nonhearsay.5 12 Period! It is that simple. It need not
be against the party's interest at the time of trial, it need not have been
against the party's interest at the time it was said. It need only be offered
against the party (which, presumably, but not necessarily, will mean that
an opponent views it as currently against the party's interest). At common
law, parties' statements were not excluded from the definition of hearsay,
but there was an exception-an exception that required as a foundational
element that the party's statement be against the party's interest at the
trial or hearing where it was offered in evidence. 53 Courts continue to

505. FED. R. Evro. 803(8).
506. Moss v. Ole South Real Estate, 933 F.2d 1300, 1307 (5th Cir. 1991).
507. Id. at 1307-308.
508. Id. at 1310.
509. Id. at 1310-11 n.10.
510. 915 F.2d 1428 (10th Cir. 1990).
511. Id. at 1434.
512. See supra note 39 and accompanying text.
513. E.g., John S. Strahorn, Jr., A Reconsideration of the Hearsay Rule and Admissions, 85 U.

PA. L. Rsv. 564, 569 (1937).
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confuse the definitional exclusion of the party's own statement offered
against him or her with the common law exception of an admission against
interest.

Professor Glen Weissenberger describes another area where courts
plow ahead with the common law, in ways especially inattentive to the
statute, and concludes, "In some courts, judicial liberalization of [the
former testimony exception] has effectively replaced Congress' rule with
the version originally proposed by the Supreme Court. 514

In United States v. Leung,55 discussed more fully above, 1 6 defense
counsel made a hearsay objection. The trial court overruled the objection,
saying that when a co-defendant's lawyer had asked questions on the
subject he "had opened the door." 517 The trial court got it wrong: "This
ruling was unresponsive to the objection. Cross-examination may indeed
'open the door' to a subject on redirect, but it does not authorize the use
of evidence violating another rule, such as the complex rules limiting
hearsay." 51 8 While the trial court got the ruling wrong, it did not get the
result wrong: The error was held harmless. 51 9

Often, it seems, a judge has a feeling that the evidence is not
admissible, or, at least, is not very good evidence, and incorrectly uses the
hearsay rule as a peg on which to hang this feeling.'" In Threadgill v.
Armstrong World Industries,52" ' the Third Circuit Court of Appeals dis-
cussed some district court opinions in which this seems to have happened.
In this asbestos case, the plaintiff offered 6000 documents under the
ancient documents exception. The same documents had been offered into
evidence in a number of other asbestos cases in district courts in the Third
Circuit and the Threadgill court reviewed some of those cases. These
district courts had held that these documents did not qualify as "ancient
documents." The problem, said one court, was that there was a "high
degree of unreliability as to the completeness of the correspondence. ' ' 2
The problem, said another, was that the judge did not consider the
documents trustworthy. This judge had problems with the chain of custody,
which lead to the conclusion that they did not fit under the exception. 2

1

514. Glen Weissenberger, The Former Testimony Hearsay Exception: A Study in Rulemaking,
Judicial Revisionism, and the Separation of Powers, 67 N.C. L. Ray. 295, 325 (1989). And the version
proposed by Supreme Court was the version of a majority of the common law. Id. at 312.

515. 929 F,2d 1204 (7th Cir. 1991).
516. See supra text accompanying notes 85-86.
517. Leung, 929 F.2d at 1209.
518. Id. "On appeal the prosecutor argues that the testimony was offered not for its truth but to

show why agent Meyer conducted the investigation as he did. That avoids the hearsay problem at the
expense of making the testimony irrelevant-at least, irrelevant to guilt, as opposed to a motion to
suppress. [Defendant] did not have a motion to suppress outstanding .... Id.

519. Id. See supra text accompanying notes 305-11.
520. See also Miller v. Keating, 754 F.2d 507 (3d Cir. 1985), supra note 231 and infra text

accompanying notes 540-55.
521. 928 F.2d 1366 (3d. Cir. 1991). This case is also discussed supra text accompanying notes 157-

58.
522. Id. at 1374.
523. Id. at 1374 (referencing Neal v. Carey Canadian Mines, Ltd., C.A. No. 78-242, bench ruling

(E.D. Pa. March 25, 1981)).
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The court of appeals disagreed, finding that these district courts had
misunderstood the requirements of the ancient documents exception and
the rules regarding authenticity. Those courts focused on the completeness
of the documents and the trustworthiness of the information found thereon.
Questions of completeness and trustworthiness bear on weight, not au-
thenticity. This evidence is admissible unless its probative value is substan-
tially outweighed by the danger of unfair prejudice, confusion of the
issues, waste of time, and the other Rule 403 considerations. Otherwise,
it is admissible and whatever problems it has are for the jury. This evidence,
said the court of appeals, was good enough to go to the jury. These trial
courts, then, had used the hearsay rule to allow themselves to usurp a
jury function. 524

Sometimes a judge gets it right and then gets it wrong: "Dogs and
other dumb animals do not qualify as witnesses in the courts of this state.
They know not the nature of an oath. They may not be sworn. They
cannot be cross-examined."' 5 s So far, so good. Why not stop? "They
testify only through professed interpreters [or stop here, perhaps?] whose
translations and conclusions are always hearsay. ' 526 The interpreter's trans-
lation of the bloodhounds sounds and actions are always hearsay?5 27

Sometimes a number of judges get it wrong in the same case, and
sometimes in some very interesting ways. This is what happened in State
v. Brooks.52 The defendant, Paul Brooks, was on trial for selling heroin.
In the prosecutor's opening statement, he said: "[The police] work through
informants.... They received information that narcotics were being sold-
heroin was being sold at 2918 Sheridan by Paul Brooks." 5 29 Defendant
moved to strike; the motion was denied. During the prosecutor's case-in-
chief, he offered evidence to support what he had said in his opening: He
asked the arresting officer how he first became aware of the house. Defense
counsel registered a hearsay objection; the objection was sustained. At this
point, the prosecutor said to the judge, "[T]hat is what I said in opening
statement," 530 and asked the judge if there was a conflict in the rulings.
The judge replied, "I didn't know how you were going to tie it up." 53'

Defense counsel moved for a mistrial, the trial judge did not rule on the
motion, and defendant was convicted.

On appeal, the Missouri Supreme Court affirmed the conviction. First,
the court announced what I earlier characterized as the "Opening Statement
Exception to the Hearsay Rule." ' 532 Second, the supreme court said that
the trial court had gotten it wrong when it sustained the objection to the

524. Id. at 1376.
525. State v. Storm, 238 P.2d 1161, 1176 (Mont. 1952).
526. Id.
527. Not according to the bloodhound cases cited supra note 8.
528. 618 S.W.2d 22 (Mo. 1981). This case is also discussed supra text accompanying notes 210-12.
529. Id. at 24.
530. Mary A. Ernst, A Departure From Accepted Rules of Evidence? 50 UMKC L. REv. 367, 367

n.6 (1982) (quoting Brief for Appellant at 3-4, State v. Brooks, (Mo. Ct. App. 1979) (No. 41475)).
531. Id.
532. Supra text following note 210.
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question asking the officer how he had become aware of the house. The
answer to this question was that the officer had been told that Paul
Brooks, the very defendant in this case, was selling heroin, the very crime
charged in this case, from that address. That answer, said the supreme
court, is admissible. 3

This is admissible under a theory that to the older readers of this
work will sound remarkably like the long-ignored res gestae exception. a4

The court said:

It is well established that such testimony is admissible to explain the
officers' conduct, supplying relevant background and continuity to the
action.... Under this rule the triers of fact can be provided a portrayal
of the events in question, more likely to serve the ends of justice in that
the jury is not called upon to speculate on the cause or reasons for the
officers' subsequent activities. 535

Even more remarkably, the court concluded, "[I]n the case sub judice,
the information from the tipster was not relied on to identify defendant
nor did it connect defendant with the criminal transaction charged. 53 6 I
guess that is right, it did not directly connect defendant with the particular
transaction charged; it was simply circumstantial evidence directly connecting
him with crimes identical to the one charged. 37 That is to say, this evidence
was in one sense even worse than evidence connecting him with the
particular transaction charged: It gives him the look of a professional, a
repeat offender, a man too dangerous to be free regardless of what may
have happened on the day in question.

This evidence was approved as a nonhearsay out-of-court statement
used to show its effect on the mind of the hearer. The officers staking
out the place had cause to do so; this was not just some random act that
perhaps calls for jury nullification. This must be the theory on which this
is relevant nonhearsay. Clearly, however, the evidence has another use:
An out-of-court declarant is of the opinion that this defendant sells this
drug from this house. To show that the police were doing their job in the
way we all want them to, we needn't tell the jury that they had a tip this
defendant was selling this very drug at this very same address. And there
were lots of ways the prosecutor could have satisfied his needs without
doing so much damage to the hearsay rule. At a minimum, as noted by
one of the dissenting judges, "defendant's name was unnecessary""53 to
the relevant nonhearsay purpose. Further, I would add, that the crime
suspected was the sale of this very same drug was unnecessary to the

533. See Brooks, 618 S.W.2d at 26 (Seiler, J., dissenting).
534. E.g., supra text accompanying notes 230-31; Roger C. Park, A Subject Matter Approach to

Hearsay Refonn, 86 MICH. L. REv. 51, 75 (1987). Professor Park gives the subject a new label:
"transaction exceptions." Id. at 74.

535. Brooks, 618 S.W.2d at 25 (citations omitted). If the quotation is longer than you would like,
it is because I hesitate to condense things I do not understand.

536. Id. at 26.
537. As one of the dissenting judges put it, "[H]ere the court allows the prosecutor to tell the jury

that someone told the police the defendant was selling heroin." Id. at 28 (Bardgett, C.J., dissenting).
538. Id. at 27 (Seller, J., dissenting).
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relevant nonhearsay purpose. Even further, McCormick on Evidence might
add, most all of the details were unnecessary to the relevant nonhearsay
purpose and it would have been enough for the prosecutor's opening and
the arresting officer's testimony to tell the jury that the officer "acted
'upon information received,' or words to that effect. 5 39

For yet one more example of how it is gotten wrong anyway, take a
case like Miller v. Keating.40 Here the question was whether the plaintiff
driver had suddenly and negligently entered defendant's driving lane, or
whether she had been there a while, in plain sight, and the defendant just
rammed into her. The out-of-court statement, made to a bystander, by an
unidentified out-of-court declarant, was "[T]he bastard tried to cut in." '5 4'
The trial judge admitted the statement as res gestae, then, when denying
post-trial relief, admitted there no longer is any such exception to the
hearsay rule, so ruled the declaration was an excited utterance.5 42 The
appellate court held this was reversible error-inadmissible hearsay: There
was insufficient evidence to satisfy the foundational elements of any of
the exceptions. For the declaration to be admissible as an excited utterance,
the out-of-court declarant must personally observe the startling event.543

There was insufficient evidence that the out-of-court declarant had personal
knowledge that the bastard tried to cut in.544 That obstacle might have
been overcome if the out-of-court declarant had said, "I saw how that
bastard tried to cut in. ' 545

Here is a case where the first judge twice got it wrong. First, he
continued to use the common law of res gestae in a rules jurisdiction.
Second, realizing that error, he misused the excited utterance exception.
The appellate court reversed, but in doing so made the same mistakes as
the trial court: Read the common law into the rule and misused the excited
utterance exception. The excited utterance exception of the federal rules
has two foundational elements: The out-of-court declaration must "relat[e]
to a startling event or condition" and it must have been "made while the
declarant was under the stress of excitement caused by the event or
condition. "1 46 The appellate court cited a common law treatise547 for the
proposition that there is yet another foundational element: "[A] declarant

539. MCCORMICK oN EvIDENCE § 249 (4th ed. 1992). McCormick continues:
Nevertheless, cases abound in which the officer is allowed to relate historical aspects of the
case, replete with hearsay statements in the form of complaints and reports, on the ground
that he was entitled to give the information upon which he acted. The need for the evidence
is slight, the likelihood of misuse great.

540. 754 F.2d 507 (3d Cir. 1985).
541. Id. at 509.
542. Id.
543. Id. at 511. And the burden of establishing perception is the proponent's. Id.
544. As a second and independent ground, for ruling that the foundation for the excited utterance

exception had not been established, the court found insufficient evidence the out-of-court declarant was
excited when he spoke. Id. at 512.

545. Id. at 511.
546. FED. R. Evm. 803(2).
547. Miller v. Keating, 754 F.2d 507, 510 (3d. Cir. 1985) (citing 6 WiGmoRE, EVMENCE §§ 1750-51

(J. Chadborn rev. 1976)).
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who appears to have had opportunity to observe personally the events." 5

The appellate court did not approach this as a potential problem of
hearsay within hearsay. 49 (Which would have put the burden in a different
place: The burden of establishing that an out-of-court declaration is hearsay
is on the opponent of the evidence, then the burden of establishing an
exception is on the proponent.) Though the appellate court did say that
this particular foundational element expresses the "familiar principle [of
Rule 602] that a witness may not testify about a subject without personal
knowledge,"550 the court did not treat this as a Rule 602 problem. Instead,
the court turned to Rule 806, which provides that the credibility of an
out-of-court declarant may be attacked and points out the difficulty with
attacking the credibility of an unidentified out-of-court declarant.55' The
court links this to personal knowledge as an aspect of credibility and
points out the sometimes difficult task of establishing personal knowledge
on the part of an unidentified out-of-court declarant 52

Did the trial court get it right? Did the appellate court get it right?
Maybe so, maybe not. Maybe they are both right, or both wrong.553

Perhaps there is an implicit personal knowledge requirement in each of
the exceptions to the hearsay rule: Maybe it is in Rule 602; maybe it is in
the advisory committee note to Rule 806-"[t]he declarant of a hearsay
statement which is admitted in evidence is in effect a witness" -coupled
with Rule 602's requirement that a witness be shown to have personal
knowledge, and unless the out-of-court declarant is shown to have had
personal knowledge, either that declarant is incompetent or the declaration
is hearsay within hearsay.554 Who is right and who is wrong, if anyone?

548. Miller, 754 F.2d at 510. This case is also discussed supra note 231.
549. As the court did, for example, in United States v. Brown, supra text accompanying notes 109-

17 and 270-76.
550. Miller, 754 F.2d at 511.
551. Id. at 510. Unidentifiability, as opposed to unavailability.
552. Id. at 511.
553. Maybe they are both right if we ignore the first grounds for the trial court's ruling, res gestae,

and go with the second, excited utterance.
554. Perhaps the same result could be had under Rule 403. The court says that there is insufficient

evidence of personal knowledge: The out-of-court declarant "might have been drawing a conclusion on
the basis of what he saw as he approached the scene of the accident. He might have been hypothesizing
or repeating what someone else had said. [He might have been] talking about some other driver who
had just cut in front of him. [He might have been] a participant in the accident .. . a participant with

a natural degree of bias." Miller, 745 F.2d at 511-12. The out-of-court declaration is not trustworthy.
Id. at 512.

The statement is sufficiently strong and declarative and definite to be prejudicial: There is part of
Rule 403. According to the appellate court, the probative value is low because the evidence is so
untrustworthy, so the prejudice may substantially outweigh the probative value: There is another part of
Rule 403. But is the prejudice unfair? Unfair prejudice means "an undue tendency to suggest decision

on an improper basis, commonly, though not necessarily, an emotional one." FED. RuLE EvD. 403
advisory committee's note. Maybe the improper basis here is "Plaintiff says one thing. Defendant says

the opposite. A third party, not known to be associated with either, agrees with defendant. Let's let the
third party break the tie." That is a stretch; it would render lots of third party evidence unfairly
prejudicial, but it wouldn't render it inadmissible unless the unfair prejudice substantially outweighed the

probative value. Therefore, it wouldn't render it inadmissible unless the evidence was also particularly
untrustworthy. Perhaps it is a stretch, but no more of a stretch than thousands of applications of the
hearsay rule, and, to my way of thinking, it is a more straightforward approach.
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It doesn't matter for my purpose here. What matters is that it is so hard
to tell. What matters is that judges and other lawyers so often get it
wrong. What matters is that the same result as that of the appellate court
can be reached under Rule 602 and, perhaps, Rule 403,111 without a hearsay
rule. What matters is do we really want a rule that says, "That bastard
tried to cut in," is hearsay and, "I saw that bastard try to cut in" is not
hearsay? What matters is that when the subject is the hearsay rule, it is
so hard to tell what matters.

And "they" seem to have gotten it wrong in the Borel case.15 6 Borel
filed a product liability action. Defendants took his'deposition. He died.
His widow was substituted as plaintiff. 5

1
7 At trial, plaintiff offered Borel's

deposition and several cards Borel had used to refresh his recollection
during his deposition testimony. "The card[s] contained the names of
various products manufactured by the defendants and the dates and
locations when Borel had used each product.""" The court of appeals said
these notes are admissible over a hearsay objection because inspection of
the cards "would assist the jury in understanding the evidence and [admitting
the cards] would not be prejudicial to the opposing party."5 9 If not
prejudicial to the other party, one wonders why the first party offered
them in the first place, but that is beside the point here. The point here
is this: What kind of hearsay exception is it to say that the evidence would
assist the jury in understanding the case and it is not prejudicial? It is no
kind of hearsay exception: It is relevance and it is probative value weighed
against the danger of unfair prejudice. 60 Were this "exception" true, it
would chew hearsay to bits and spit it out as relevance.

And then there is the "Cleveland Exception to the Hearsay Rule": in
a criminal trial, the hearsay rule does not stand in the way of the
admissibility of anything that was said in the presence of the accused.5 6

,

In fact, many of the cases discussed above, in the section on extra-
statutory hearsay exceptions,5 62 are really just examples of courts getting
it wrong. The Cleveland exception, just discussed, is one example. The
opening statement exception is another: In United States v. Levy, 563 the
court said that because the opening statement is not testimony, things said
during the opening statement cannot be hearsay. 516 Well, perhaps so, in

555. See supra note 554.
556. Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S.

869 (1974).
557. Id. at 1086.
558. Id. at 1102.
559. Id. at 1103.
560. At best, it is a common law precursor of the residual exceptions, but without all of the

safeguards; a common law precursor of the residual exception, but one that really is reduced to no more
than a rule of relevance, one that has nothing to do with trustworthiness (except heavily disguised as
"assist the jury").

561. Supra note 234 and accompanying text.
562. See generally supra text accompanying notes 206-53.
563. 904 F.2d 1026 (6th Cir. 1990), cert. denied, sub nom. Black v. United States, 498 U.S. 1091,

(1991). Principally discussed supra text accompanying notes 343-45. Also discussed supra text accompanying
notes 213-17.

564. This part of the opinion is discussed supra text accompanying notes 213-17.
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the most strict constructionist sense. That is to say, perhaps the objection
during the opening should be Rule 403 unfair prejudice rather than hearsay,
because we are not in the testimonial phase of the trial, but it does seem
a trial judge could overrule that for being insufficiently specific. Catch
22. In any event, it seems a trial judge would appreciate a bit more specific
direction towards the real problem with what counsel is saying. The Levy
case, however, seems to be saying even more than that: Not that hearsay
was the wrong objection, but that you simply cannot object to hearsay
during the opening (except perhaps in the most egregious cases, where
there is an independent Rule 403 objection). This has to be incorrect. It
is not possible that during the opening statement lawyers are allowed to
present all the inadmissible evidence they want, except when unfair prejudice
substantially outweighs probative value.

H. Truth # 8: It Is Always Admissible, and, Even When It Is Not, You
Can Get Around It By Hiring an Expert Witness to Use It To Form
an Opinion That Will Be Admissible

I found myself fascinated by the alacrity with which these great
minds unflinchingly attacked morality, art, ethics, life, and death.
I remember my reaction to a typically luminous observation of
Kierkegaard's: 'Such a relation which relates itself to its own self
(that is to say, a self) must either have constituted itself or have
been constituted by another.' The concept brought tears to my
eyes. My word, I thought, to be that clever .... True, the passage
was totally incomprehensible to me, but what of it as long as
Kierkegaard was having fun?56

It is always admissible and even when it is not, you can get an expert
witness to use it to form an opinion that will be admissible.

If the only evidence you have that will satisfy your burden of production
is an out-of-court declaration, but it is hearsay and you cannot make it
nonhearsay and you cannot make it fit under an exception, then hire an
expert who can take the hearsay and use it to form an opinion. Perhaps
the opinion will satisfy your burden of production. Perhaps the expert will
get your case to the jury, or your affirmative defense. When this is so,
the hearsay rule has been partly overcome by expert opinion. This is a
burden-shifting expert .66

Here is a fascinating case where the defense used an expert to set up
its argument, and the expert used hearsay, plenty of it: Stevens v. Cessna
Aircraft Co. 67 The wife of a pilot who died in the crash of a small plane
he was piloting brought suit against the plane's manufacturer, alleging the
plane was defective in a number of ways. The defendant argued that the

565. WOODY ALLEN, GETriNG EVEN 27-28 (1972).
566. Professor Swift has identified "burden-shifting declarants" as those whose out-of-court statements,

when admitted into evidence, prevent the grant of summary judgment. Eleanor Swift, Abolishing the
Hearsay Rule, 75 CAL. L. REy. 495, 513-14 (1987) (emphasis added). I am addressing "burden-shifting
experts:" If you have a burden-shifting declarant whose out-of-court statement cannot be made admissible,
get a burden-shifting expert.

567. 634 F. Supp. 137 (E.D. Pa. 1986), aff'd, 806 F.2d 252 (3d. Cir. 1986).
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plane was not defective and that the real cause of the crash was pilot
error.516 Defendant's proximate cause argument was based on the testimony
of an expert, "a physician trained in aeronautical psychology." 5 69 The
expert made a study of the pilot's life; he interviewed many of the pilot's
associates and co-workers and others, and concluded the pilot "was under
a great deal of stress in his personal life and . . . this stress caused him
to lose the concentration necessary for flying.' '570 A defense based on what
the expert had been told by a number of non-testifying lay persons.

How is this so different from what Agent Peacock did in her
investigation of tax fraud on the part of tax-preparer Amos Brown, a case
discussed in more detail above? 57' I submit it is not so different. In Brown,
the expert witness apparently had interviewed clients of the tax-preparer,
they had told her their true deductions, she compared those with the
deductions Amos Brown claimed, and she concluded fraud. Here the
doctor stated he interviewed associates of the deceased, they told him
about his personal life and his marriage, he applied his expertise in the
area of aeronautical psychology, and he concluded the deceased's own
stress caused him to commit error that caused the accident. Perhaps the
difference is that Amos Brown's was a criminal case and the widow's was
a civil case. Perhaps we apply the hearsay rules more strictly when liberty
is at stake; perhaps the difference is that Amos Brown's counsel did seem
somewhat inept; perhaps we apply the hearsay rule more strictly when the
playing field is not level, and we start off looking for a reason to reverse.
Perhaps the reason is what the judge had for breakfast. I don't know the
difference, but it does not seem to have much to do with the hearsay rule,
which points out once more that the rule means everything and, therefore,
means nothing.

The first thing an expert can do for your hearsay problem is consider
the inadmissible hearsay, form an admissible opinion, and satisfy your
burden of production, and, if the jury is convinced, even satisfy your
burden of proof. Additionally, in some cases, the expert will also be able
to do this for your hearsay problem: After the expert expresses the opinion,
the expert can be asked on what the opinion is based. At this point, the
otherwise inadmissible hearsay itself may be allowed into evidence. Granted,
it is not admitted as substantive evidence, but just as evidence of the
credibility and weight of the expert's opinion, but, nonetheless, it gets
before the jury. If so, the hearsay rule has been overcome to an even
greater extent.

And on closing argument the hearsay can be emphasized, within the
trial judge's tolerance for Rule 403 unfair prejudice:

Members of the jury, why should you believe the opinions expressed
by Dr. Berry? Well, you heard him tell about all the work he had done,

568. Id. at 139.
569. Id. at 140.
570. Id.
571. United States v. Brown, 548 F.2d 1194 (5th Cir. 1977) is discussed supra text accompanying

notes 109-17 and 270-76.
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all the work on which he based his opinion. You heard him tell you
about all the people he interviewed, all the surveys he took, all the articles
he read. You remember, for example, what the deceased's best friend
told the doctor about how bad the deceased's relationship was with the
woman he was living with, and how much stress that was causing him.
And how bad it had been with his four previous wives, each of whom
was interviewed by Dr. Expert. And how, he had been told that the very
night of the accident, deceased had decided to go flying because he wanted
to get out of the house .... 572

Here is a case where just this sort of thing worked.573 In the end, the
appellate court criticized what the trial judge (the Honorable Jack B.
Weinstein) had done, but ruled it was not an abuse of discretion. Soon
after the incident under litigation, the plaintiff consulted a number of
treating physicians local to the situs of the trial. She did not call any of
these doctors. Instead, she called Dr. Koven, a physician retained for
litigation, who first saw her four years after the incident. Dr. Koven
presented to the jury the opinions of the treating physicians.

Judge Weinstein permitted the witness to testify not only to what
O'Gee had told him about her condition and its genesis, but also to what
O'Gee had told him that the other doctors had told her about her injuries.
Thus, Dr. Koven's testimony contained both single and multiple hearsay
on crucial issues.

Prior to the adoption of the Federal Rules of Evidence, a non-treating
doctor such as Dr. Koven would have been permitted to recite his patient's
statements to him, not as proof of the facts stated, but only to show the
basis of his opinion. The Federal Rules, however, rejected this distinction
as being too esoteric for a jury to recognize. Rule 803(4) clearly permits
the admission into evidence of what O'Gee told Dr. Koven about her
condition, so long as it was relied on by Dr. Koven in formulating his
opinion-a foundation that was properly laid.

Nowhere does the commentary on Rule 803(4) indicate, however,
whether the Rule was intended to go so far as to permit a doctor to testify
to his patient's version of other doctors' opinions, particularly when no
showing is made of those other doctors' unavailability. We need not reach
the furthest extent of this issue, however, because Dr. Koven clearly stated
that he was not relying solely on O'Gee's recollection of the other doctors'
opinions, but actually had before him the reports of at least two of those
doctors, and of the hospital where O'Gee's laminectomy was performed.
Defendant and third-party defendant were aware of what those reports
showed, and should have been prepared to counter them as best they could
regardless of how testimony concerning them was introduced. In fact, it
appears that portions of the hospital record were used quite effectively

572. These facts are from Stevens v. Cessna Aircraft Co., 634 F. Supp. 137 (E.D. Pa. 1986).
573. O'Gee v. Dobbs Houses, Inc., 570 F.2d 1084, 1088-89 (2d Cir. 1978) (citations omitted). On

the other hand, see Hutchinson v. Groskin, 927 F.2d 722, 725-27 (2d Cir. 1991). In Hutchinson, defense
counsel tried essentially the same thing but failed. The difference is that the expert here did not rely on
the out-of-court statements in forming his own opinion; rather, he simply said the out-of-court statements
were consistent with his own opinion.
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against Dr. Koven on cross-examination. Under the circumstances of this
case, we do not think it was an abuse of discretion for Judge Weinstein
to permit Dr. Koven to testify as he did. We observe, however, that while
expert witnesses are to be permitted to explain the basis of their opinions,
we do not here decide that that leeway extends to the kind of multiple
hearsay that would have been present here in the absence of the doctors'
reports.

In Lewis v. Rego Company: "A lay witness conversation with Dr.
McMahon would [have been inadmissible hearsay]. However, since Dr.
Leonard's conversation with Dr. McMahon was the kind of material on
which experts in the field base their opinions, inquiry concerning the
conversation should have been permitted. '574

On a related matter:

[It appears to be the rule in all jurisdictions in which the matter has
been considered that statements made under hypnosis may not be introduced
to prove the truth of the matter asserted because the reliability of such
statements is questionable. While in California such statements-and those
made under the influence of truth serum-may be used to establish a
basis for expert opinion .. .they are not admissible to prove the truth
of the matter therein contained. 575

The hypnotic or drug-induced statements are only admissible to the issue
of the credibility of the expert and the weight to be given the expert's
opinion, but the opinion itself is admissible as substantive evidence, and
sometimes that is all that is necessary. And the jury does hear the
information on which the opinion was based, even if only for a limited
purpose, and sometimes that is all that is necessary.

Couple this with how little may be required to make one an expert.
In a case where the question was whether specific marijuana was imported, 576

the Fifth Circuit upheld the expert testimony of a person who "had no
special training or education for such identification. Instead, his
qualifications came entirely from 'the experience of being around a great
deal and smoking it.'577

There are, of course, limits. Regarding the expert stating the opinion
and then testifying to its basis, including the part of its basis that is
hearsay, some courts make statements like this: "We reject the notion that
the expert may be used as a conduit for the introduction of otherwise

574. Lewis v. Rego Co., 757 F.2d 66, 74 (3d Cir. 1985) (citations omitted).
575. People v. Blair, 602 P.2d 738, 753-54 (Cal. 1979) (citations omitted).
576. It was one of the elements of the crime charged. United States v. Johnson, 575 F.2d 1347,

1361 (Sth Cir. 1978).
577. Id. at 1360. The witness testified, "He had smoked marijuana over a thousand times and . ..

had dealt in marijuana as many as twenty times. He also said that he had been asked to identify
marijuana over a hundred times and had done so without making a mistake." Id. "He also said that
he had compared Colombian marijuana with marijuana from other places as many as twenty times.
Moreover, he had seen Colombian marijuana that had been grown in the United States and had found
that it was different from marijuana grown in Columbia." Id. The expert testified that he had tested
samples of the marijuana involved in this case and that it came from Columbia. Id.
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inadmissible evidence.' '578 This is sound interpretation of the expert witness
rules. Nonetheless, this does not limit the burden shifting expert, the one
whose opinion by itself, without exposition of the hearsay part of its basis,
satisfies the burden of production.

The facts or data relied on-the inadmissible evidence relied on-
must be of a type reasonably relied on by experts in the particular field
of expertise when they form expert opinions.5 79 The opinion to be given
by the expert, the opinion formed at least in part on the basis of
inadmissible evidence, must itself be based on more than speculation;5s

8

which is to say that while Rule 703 may be a back door for hearsay and
other inadmissible evidence to get into an opinion, the opinion itself still
has to comply with the rules, including Rule 403. And, perhaps, an expert
allowed to testify to an opinion will, nonetheless, not be allowed to testify
to all of its bases, so the opinion based on inadmissible evidence comes
in, but the specific inadmissible evidence itself does not come in.5"'

There are limits. My point is not otherwise. My point is that there
are lots of ways around the hearsay rule, and this is one more.

III. CONCLUSION

galileo's head was on the block
the crime was looking up the truth5 2

"The moment one begins to investigate the truth of the simplest facts
which one has accepted as true it is as though one had stepped off a firm
narrow path into a bog or quicksand-every step one takes one sinks
deeper into the bog of uncertainty. ' 5 3 Having stepped off the firm narrow
path of blind adherence to hearsay theory and into the bog of uncertainty

578. Department of Corrections v. Williams, 549 So. 2d 1071, 1072 (Fla. Dist. Ct. App. 1989)
(quoting Ronald L. Carlson, Experts as Hearsay Conduits: Confrontation Abuses in Opinion Testimony,
76 MINN. L. REv. 859, 859 (1992)). Accord, e.g., Enigh v. Consolidated Rail Corp., "Contrary to the
plaintiff's assertions, Rule 703 does not compel the admission of any evidence desired by a litigant simply
because that otherwise inadmissible evidence can be fashioned by one expert witness into something he
states he relied upon in reaching his opinion." 710 F. Supp. 608, 613 (W.D. Pa. 1989).

Here is a variation of this technique of using an expert to get otherwise inadmissible evidence before
the jury. It is the farthest I have seen anyone try to take this particular use of experts. It was a criminal
case. Defendant did not take the stand. His lawyer only called one witness, an expert forensic hypnotist.
The expert stated an opinion favorable to defendant and based the opinion, in part, on a session wherein
he hypnotized the defendant and had him discuss the events of the day of the crime. The session was
recorded on videotape. Defense counsel asked to show the jury an edited version of the tape, under the
theory that it was relevant nonhearsay to the issue of the credibility of the expert. The trial court said
no. The appellate court affirmed: "The attempt to introduce the tape essentially amounted to an effort
to put the defendant's testimony directly before the jury without subjecting him to the cross-examination
and impeachment that would have followed had he taken the witness stand." United States v. McCollum,
732 F.2d 1419, 1423 (9th Cir. 1984).

579. FED. R. Evim. 703. See also, e.g., Enigh v. Consolidated Rail Corp., 710 F. Supp. 608, 611
(W.D. Pa. 1989).

580. Enigli, 710 F. Supp. at 612.
581. See id. at 611.
582. Emisy SAumS, INrno Gms, Galileo on Rrr s OF PASsAGE (Epic Records 1992).
583. LEoNARD WoLF, DoWNtin ALL THE WAY 9-10 (1967), quoted in James Atlas, Stranger Than

Fiction, N.Y. TImSs MAGAZNE, June 23, 1991.
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that is hearsay truth, where has it gotten us? It has been a good workout-
for me, at least-but where has it gotten us, for if all we do now is to
step back onto this firm narrow path laid over the bog of truth by nearly
a century of scholastic, common law, and legislative construction, it has
been productive only of the mental exercise.

Where do these Truths get us? What conclusions can we draw, aside
from the Truths themselves? First, we can see that Roger Park is a master
of understatement. He has said, "A perfect hearsay definition is
unattainable."584

Second, I conclude that we do not pay "hearsay" enough."' We work
the word too hard. We ask it to mean too many different things. We
devote one-half, sometimes more, of our evidence courses to this one
seven-letter word.

It used to be a rather simple little rule. In the beginning, each side
was responsible for hisss6 own evidence in much different ways than today.
For example, you vouched for your witnesses, that is, you could not
impeach them; you couldn't take advantage of the other side's evidence.
Hearsay was inadmissible. Period. While we did ask the rule to keep out
an awfully lot of evidence, we did not ask it to mean very many different
things. But then, in the interest of fairness, courts began to allow parties
to admit hearsay evidence of opponents' admissions. For reasons of
fairness, you were not allowed to object to hearsay evidence of your own

584. Roger C. Park, "I Didn't Tell Them Anything About You" Implied Assertions as Hearsay
Under the Federal Rules of Evidence, 74 MINN. L. Ray. 783, 794 (1990). He has also written one of
the simplest, most complete, and easiest to understand summaries of the arguments for and against
hearsay evidence: Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MICH. L. REv.
51 (1987).

585. ... There's glory for you!" [said Humpty Dumpty.]
"I don't know what you mean by 'glory,"' Alice said.
Humpty Dumpty smiled contemptuously. "Of course you don't-until I tell you. I meant

'there's a nice knock-down argument for you!'
"But 'glory' doesn't mean 'a nice knock-down argument,"' Alice objected.
"When I use a word," Humpty Dumpty said, in rather a scornful tone, "it means just

what I choose it to mean-neither more nor less."
"The question is," said Alice, "whether you can make words mean so many different

things."
"The question is," said Humpty Dumpty, "which is to be master-that's all."
Alice was much too puzzled to say anything; so after a minute Humpty Dumpty began

again. "They've a temper, some of them-particularly verbs: they're the proudest-adjectives
you can do anything with, but not verbs-however, I can manage the whole lot of them!
Impenetrability! That's what I say."

"Would you tell me please," said Alice, "what that means?"
"Now you talk like a reasonable child," said Humpty Dumpty, looking very much pleased.

"I meant by 'impenetrability' that we've had enough of that subject, and it would be just as
well if you'd mention what you mean to do next, as I suppose you don't mean to stop here
all the rest of your life."

"That's a great deal to make one word mean," Alice said in a thoughtful tone.
"When I make a word do a lot of work like that," said Humpty Dumpty, "I always

pay it extra."
"Oh!" said Alice. She was too much puzzled to make any other remark.

LEwis CARRoLL, THROUGH THE LOOXuNo GLASS AND WHAT ALICE FouND TtiERE 70-71 (Ariel Books/
Alfred A. Knopf 1986).

586. Politically correct pronoun? No. Historically correct pronoun? Yes.
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admissions. And once there was a crack in the rule, once the wedge of
exceptions pierced the rule, that was the beginning of the end.

And then, as the exceptions grew in number and variety, some
uniformity was thought to be needed. So we produced a suggested code-
the Uniform Rules of Evidence-and then an enacted code-the Federal
Rules of Evidence. Now, however, the code is too rigid. The next logical
step is a code, but one that is more flexible. And I'll propose one in just
a moment.

My third conclusion is that most of us are not Jack B. Weinstein,
Edward R. Becker, or Leon Higginbotham . 7 We are not Edmund M.
Morgan,- John Henry Wigmore, or Charles T. McCormick. These rules
are too difficult, too complicated, too hard for mere mortals such as
ourselves to be able to apply them except to the most routine situations-
clearly too hard to be applied at the moment during trial. And I am not
sure that the judges and scholars mentioned would be able to apply these
rules today, on command during trial, without the luxury of leisurely
consideration.

Professor Chris Mueller has put modern attacks on the hearsay rule
into four categories: The rule excludes probative evidence; modern jurors
are better educated and therefore can be more intelligent in their use of
hearsay, can be trusted; some categorical exceptions make little sense and
lead to mistakes; and the rule is complicated and hard to apply. 88 He is
too kind: The rule is not just complicated, but too complicated; not just
hard to apply, but too hard to apply. But even more than that: The rule
really has no meaning-because it means everything, it means nothing. It
is bankrupt. Oh, sure, the rule is applied day in and day out in any
number of cases where its application is routine and uncontroversial. But,
the rule is so soft, so pliable, so compliant; the rule is so subject to misuse
and abuse; the rule is so riddled that inside the shell, there is no meat.

As the late Irving Younger once wrote, "Every thinker knows that as
a proof, a proposition, a theory becomes complicated, the less the chance
that it is true; and if 'truth' be too chimerical a measure, then the less its
elegance, the more muted the mental pleasure it furnishes. ' 589

Before I am accused of ignoring the run-of-the-mill case, the everyday
case where the rule is applied without problems, 59

0 let me say that I know
they exist and I count them to this extent: Even though they exist, the
rule is too complex, too rigid and too soft, too subject to abuse, misuse,
and whim, and too dishonest when much of its actual operation is
compared with its text to be left standing in its present form. So, let's
not do away with it, but let's change it.

587. See supra note 258.
588. Christopher B. Mueller, Post-Modern Hearsay Reform: The Importance of Complexity, 76

MimN. L. REv. 367, 373-76 (1992).
589. Irving Younger, Reflections on the Rule Against Hearsay, 32 S.C. L. REV, 281, 281 (1980).
590. Roger Park calls it the "neglect of the core." Roger C. Park, Foreword: The Hearsay Reform

Conference. The New Wave of Hearsay Reform Scholarship, 76 MNm. L. REV. 363, 363 (1992). The
core may be solid, but the rest is rotten. I say let's fix the whole thing before the rot spreads any further.
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In another context, Herbert Wechsler wrote: "I put it to you that the
main constituent of the judicial process is precisely that it must be genuinely
principled, resting with respect to every step that is involved in reaching
judgment on analysis and reasons quite transcending the immediate result
that is achieved." 59' There's what's wrong with the hearsay rule: It is not
"genuinely principled."

My fourth conclusion is this: As a teacher of the subject, I must
teach hearsay not as a truth, but as a tool. My students need to learn to
use this tool to advocate, to take a side, to convince a judge. At my
worst, I hope not to leave my students "too much puzzled to... remark." 59

At my best, I hope to help them prepare themselves to be the skilled
lawyers discussed above. 93 I hope I am a good teacher of manipulation.

As a lawyer who works with the subject, I recognize the hearsay rules
as tools of my trade. I take sides, I argue the rules, I manipulate them
and use them to persuade, just as I hope I am teaching my students to
manipulate them and use them to persuade-use them to win.

As a truth teller, I circle back to where this article began, to this bit
of theory: "Hearsay is inadmissible, except . . . well, in exceptional cases." 594
I conclude that the truth is just the opposite: Hearsay is admissible, with
some, rather fewer than more, exceptions. Hearsay is admissible except
when the court considers it particularly unreliable and unnecessary. The
hearsay rule as it operates in truth can be reduced to a somewhat more
lenient, negative version of the residual exceptions. 595 Unless the evidence
lacks guarantees of trustworthiness or is not necessary or some combination
of the two, it is admissible, and the trial judge's decision in this regard
will be respected unless it is an abuse of discretion or clearly erroneous or
substantial error or, however it is phrased, unless the appellate court does
not agree with the trial court's judgment that the evidence is sufficiently
reliable and does not think it is a close call.

When I say that hearsay is admissible except when the court considers
it particularly unreliable and unnecessary, I am really saying that there is
no such thing as hearsay: The real problems are problems of probative
value balanced against the danger of unfair prejudice with, in the formerly-
hearsay situation, an emphasis on the unfair prejudice resulting from the
unavailability of cross-examination. 59 I am not advocating abolishing the
hearsay rule and substituting relevance rules so much as I am stating that
in very large part this has been done already. While we had our backs
turned, 97 the hearsay rule became terminally and incurably ill.

591. Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HAv. L. REV. 1, 15
(1959).

592. See supra note 585.
593. See supra text accompanying note 258.
594. See supra text accompanying note 4.
595. FED. R. EvD. 803(24) and 804(b)(5).
596. See supra text accompanying notes 61, 71, 101, 117, 122, 524, 555 and 564.
See also 4 JACK B. WEINSTEI & MARGARET A. BERGER, WEINSTEIN'S EVIDENCE 800[011 (1992).

"Even when hearsay is erroneously admitted, or admitted because no objection is made, verdicts based
on such evidence are usually sustained and affirmed if the evidence appears sufficiently reliable."

597. Not everyone's back was turned. McCormick, for example: "Like all procedural rules, those
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There are those who argue that the more specific hearsay rule is to
be preferred to the more general relevancy and competency rules because
the more specific is more predictable. Attorneys can plan their litigation
because it is easier to predict both what evidence they will be able to get
in and what evidence they will have to meet. It leads to more, and more
intelligent, settlement.5 98 In the long run, this is not so. Part of my point
is that it is case law that gives meaning to our evidence statutes. Sometimes
the case law follows the literal meaning of the words of the statute, neither
adding nor subtracting a thing. There, outcomes are predictable from the
statute. Sometimes the case law gives the statute a meaning that seems to
have little to do with the words of the statute. This is true in the
interpretation of the definition of hearsay. This is true in the interpretation
of the exceptions. There, outcomes are not predictable from the statute.

Often it is not the statute, it is not the definition of hearsay or the
legislative statement of the exceptions, that gives the law predictability: It
is the court. It is judicial interpretation (or judicial creative writing) that
gives the law predictability. And judicial interpretation would, over the
not-too-long haul give the same predictability to a system where out-of-
court statements and out-of-court declarants were handled under other
rules.

Professor Roger Park, who writes comprehensive articles on a variety
of topics within the law of evidence, and whose articles are unusually
useful because you can understand them, seems to me to make my point
while trying to argue against it:

Trial judges and lawyers need rules of thumb. Thus, the application of a
general reliability standard, after its case law elaboration, would neither
clarify nor necessarily liberalize the hearsay rule; it would simply return
it to the process of case law development, with the attendant disadvantages
of uncertainty and inconsistency. The appellate cases construing the present
reliability-based residual exceptions are certainly as much of a hodgepodge
as any list of standard exceptions has ever been.59

Statutes in the image of the federal rules are not predictable: no more
predictable than was the common law; no more predictable than my
suggestion (coming up). And yet they seem predictable. They are false
prophets, and they give us false succor.

Two days prior to my first draft of these paragraphs, I received a
phone call from a former student with an important hearsay problem.
Things did not look good for his side, he said, and he had called for my
perspective. He told me the situation, told me what he knew about the
law and the arguments he might make, told me why he thought they were
good arguments under our evidence code, and told me that nonetheless he

of evidence are losing their sharpness of definition, their clearness of outline." Charles T. McCormick,
The Borderline of Hearsay, 39 YALE L.J. 489, 489 (1930).

598. See, e.g., Christopher B. Mueller, Post-Modern Reform: The Importance of Complexity, 76
MINN. L. Rsv. 367, 396-97 (1992).

599. Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MICH. L. Rsv. 51, III
(1987).
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was going to advise the client they would lose on this key point. I agreed.
He had the best arguments, that is he had thought of the best argument
available to him and, under the statute, that argument seemed to present
the winning side on the point. However, the case involved child abuse,
and his client was the alleged abuser. I confirmed his final opinion, which
was that the statute and his good arguments aside, interpretive case law
says he is going to lose in Nebraska. 600

Stability. Predictability. In my former student's case, these things
came not from the hearsay rule, but from a judicial rewrite of the hearsay
rule. The law on this point would be just as predictable-no, I think it
would be more predictable-without the statute. It would be more
predictable because an attorney not in the know would not be misled by
the false security of the statute. You have to look up the cases anyway,
and in the end it is the cases on which you have to rely. Your search has
to end with the cases: I say it may as well start there too.

How does this square with something I said earlier, "Most of us are
not Jack B. Weinstein, Edward R. Becker, or Leon Higginbotham." 6°1

Are we eager to give more discretion to trial judges? "It is one thing for
Judge Weinstein, who is both a scholar and an extraordinary jurist, to
claim judges work better without rules, and quite another to suppose most
judges can do S0 .' '

602 What, then, is to keep our mere mortal judges under
control?6°3 First let me repeat this: The hearsay rule is not doing a good
job of it. Let's not just stick with it because it is familiar. Let's not just
stick with it because it is approximately one-half of our evidence courses.
Let's not just stick with it because, "We had to go through it and we
turned out okay." Let's not just stick with it because we think that, to
the exclusion of almost everyone else, we know what it means, and that
gives us a tremendous advantage.60

But, okay, we are not all Jack Weinstein. Judges need rules. 605 Lawyers
need rules. Law students need rules. But the hearsay rule as we know

600. Again, I know I only get called about the hard cases, the cases on the edge. I'm saying there
are way too many of the same and too many of them are resolved dishonestly. See also supra note 590
and accompanying text.

601. Quoting supra text at note 587.
602. Christopher B. Mueller, Post-Modern Reform: The Importance of Complexity, 76 MINN. L.

Rav. 367, 397 (1992) (referring and citing to Jack B. Weinstein, Probative Force of Hearsay, 46 IowA
L. Ray. 331, 353 (1961)).

603. "An ancient but powerful objection may be made to this approach. Discretion to exclude or
admit vital evidence raises dangers of judicial partisanhip, corruption, and plain bad judgment." Roger
C. Park, A Subject Matter Approach to Hearsay Reform, 86 MICH. L. REV. 51, 111 (1987). "[And] the
danger that each judge will develop his or her own hearsay 'rules'." Id. Within one jurisdiction, appellate
courts can handle this, as they do even now with specific statutory rules. From jurisdiction to jurisdiction
this would be nothing new: even with the statute, you shouldn't take your case to Cleveland without
checking the local rules. See supra text accompanying note 234.

604. For if we take that approach, we are as bankrupt as the rule.
605. "[lIt is difficult to keep a straight face when reformers argue that courts would be improved

if judges emulated historians and journalists and abandoned efforts to develop rules or principles for
dealing with evidence." Kenneth W. Graham, Jr., What's the Matter with Evidence?, 25 Loy. L.A. L.
REv. 773, 778 (1992). "Trial judges. and lawyers need rules of thumb." Roger C. Park, A Subject Matter
Approach to Hearsay Reform, 86 MICH. L. REV. 51, 111 (1987).

606. Apparently everyone in the business needs rules but law professors.
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it is not the one they need. What to put in its place? I shall come to that
after just one more diversion.

"Admissibility of evidence of this sort does not derive its ultimate
justification from any one theory, but from notions of reliability and the
ability of the trier to properly evaluate probative force,"' 6 a.k.a., reliability
and the danger of unfair prejudice.

Professor Mueller has said:

[R]ules of procedure and evidence should provide reason for confidence
that courts reach correct outcomes by fair means. Probably the hearsay
doctrine serves this function. Although lay people do not understand the
underlying complexities of even the conventional account, surely the
doctrine reflects a common preference to hear from and speak to observers
directly, as happens at trial where live witnesses testify under questioning
by lawyers. In this respect the doctrine reflects a kind of common sense
to which lay people can relate. 6s

With apologies to Professor Mueller, whom I admire personally and
professionally, I would amend that to say:

Rules of procedure and evidence should provide reason for confidence
that courts reach correct outcomes by fair means. Probably the hearsay
doctrine does not serve this function, at least very well. Although neither
lay people nor most lawyers or judges understand the underlying
complexities of even the conventional account, surely the doctrine reflects
a common preference to hear from and speak to observers directly, as
happens at trial where live witnesses testify under questioning by lawyers.
In this respect the doctrine reflects a kind of common sense to which lay
people can relate. It is, however, only effective in conveying this message
to lay people because they understand only the common preference the
rule is said to reflect, and not its actual workings. As a way of achieving
this common preference, the hearsay rule is, in fact, overly cumbersome,
unnecessarily difficult, roundly misunderstood and misapplied, gingerly
avoided as the most feared of all of the rules of evidence, and not worth
the trees that die in its defense and its explanation.

I do not contest that it can be difficult (it can be impossible) to dig
the truth out of an out-of-court writing offered in court as evidence. I do
not contest that it can be difficult for jurors to separate the credibility of
the out-of-court declarant from that of the in-court conveyor of the out-
of-court message. I only say that there are all around better ways to do
it than the way we do it today with the hearsay rule.

I am left with these reservations. First, on important matters, I prefer
live testimony from persons with first-hand knowledge over written evidence
or oral out-of-court statements relayed to the trier of fact by a third-party
witness to the statement. Second, I am concerned about surprise. 609 As a
general rule, we can learn who the in-court declarants will be and can

607. United States v. Muscato, 534 F. Supp. 969, 980 (E.D.N.Y. 1982).
608. Christopher B. Mueller, Post-Modern Hearsay Reform: The Importance of Complexity, 76

MINN. L. REv. 367, 395 (1992).
609. See generally, e.g., Roger C. Park, A Subject Matter Approach to Hearsay Reform, 86 MIcH.

L. REv. 51, 100-02 (1987).
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prepare to meet them,610 but how can we learn about and prepare to meet
statements by out-of-court declarants?

So what to do? Back in the 1800s, Bentham suggested that hearsay
be admissible "where the 'original narrator' was shown to be unavailable.
He would exclude hearsay where the declarant was 'forthcoming and
interrogable. ' "61I This certainly is a bright line rule. It can be understood
and applied without much trouble, and solves that part of the problem
with modern hearsay. But at what cost? It seems awfully restrictive. It
demands live testimony in many cases where live testimony is not really
necessary, and is expensive; it increases the cost of litigation: In dollars
and time. It is inconvenient. It is, as they say around where I'm from,
like burnin' down the barn to get rid of the rats.

Here is my solution: Recognize what we really do seem to be doing
already, and substitute it for what we say we are doing. That is, perhaps
the solution is not to try to come up with a solution but to identify what
is actually being done and to call that the solution. Rather than a bunch
of academics, and judges, and lawyers, and members of Congress and
senators, and whomever else, sitting down and trying to come up with the
best possible way to handle hearsay, let's focus on what is really happening
and see if it may not be the way out of the hearsay "bog of uncertainty. '61 2

Perhaps the best approach to the problem is the one we have developed.
By that, I do not mean the federal rules, but the rules actually applied in
that arena our students so often throw up in our faces: The Real World.

One way to approach drafting a new rule is to parallel the following
approach to architecture: Build the campus without sidewalks; wait for
the paths to appear; build the sidewalks on top of the paths. Let's take
what is really being done and build a new rule on top of that.

I contend that in the real world we have developed a hearsay rule
that can be expressed as follows:

" Delete part (d) of Rule 801, the definitional exclusions for, among
other things, parties' statements offered against them. Classification
as a definitional exclusion, rather than an exception, is an awkward,
confusing, and often counter-intuitive compromise reached by a
committee. Even though it classifies some statements as nonhearsay,
even though it is a definitional exclusion from the hearsay rule,
textbook authors, scholars, judges, and lawyers still treat 801(d) as
though it were an exception to the hearsay rule. So let's have the
code treat it that way too, as I will suggest below.

" Delete Rules 802, 803, and 804, and substitute what I propose below.

610. E.g., Bloomquist v. ConAgra, Inc., 481 N.W.2d 156 (Neb. 1992) (failure to list witness was
attorney misconduct; failure to object when witness called to stand waived same).

611. Laird C. Kirkpatrick, Scholarly and Institutional Challenges to the Law of Evidence: From
Bentham to the ADR Movement, 25 Loy. L.A. L. REv. 837, 843 (1992) (footnote omitted) (quoting,
respectively, JERMY BENrl-M, TEAsTisE ON JUDIcIAL EVIDENCE 203 (M. Dumont ed., 1825) and JEREMY
BENTHAM, III RATiONAE OF JuDiCiAL EViDENCE, bk. VI, ch. II, at 408 (J.S. Mill ed., 1827)).

612. See supra text accompanying note 583.

19931



UMKC LA W REVIEW

* Leave alone Rules 805 and 806, including, for reasons of continuity,
leaving their numbers unchanged.

Here is my proposed amendment to the Federal Rules of Evidence,
and, likewise, to the various state codes that follow the federal rule:

Rule 802: Hearsay Exceptions-In General

(a) Hearsay is inadmissible except when the court, based on both the
need for and the reliability of the out-of-court statement, decides
otherwise .613

(b) In assessing the need for the out-of-court statement the court shall
consider whether the out-of-court declarant is available and is able
to give live testimony in the proceeding at hand, and either is willing
or can be made to do so.

If the live testimony of the out-of-court declarant is available, the
court shall consider whether the cost of the live testimony in some
significant way outweighs its benefit.

(1) The cost includes the money, the time, and the other costs that
may be associated with the particular live testimony in question.
The cost can also take into account what is at stake in the
litigation.

61 4

(2) The benefit includes whatever is likely to be gained by having
live testimony (or, if this is the issue, a more reliable out-of-
court statement), which includes considerations of how important
the evidence is in the case and how central the issue to which
it is relevant is to the case.

If the live testimony of the out-of-court declarant is not available,
the court shall consider whether the unavailability is due to the
procurement or wrongdoing of one or more parties, and, if so, may6"'
rule the evidence inadmissible hearsay for that reason alone.

Additionally, if parts of a hearsay document or statement or some
hearsay documents or statements that are part of a single transaction
have been admitted at the behest -of one counsel, the court may
consider whether there is a need grounded in fairness to admit other
parts at the behest of an opposing party.

(c) In assessing the reliability of the out-of-court statement the court
shall consider:

(1) Whether the out-of-court declarant is testifying and can be cross-
examined about his or her out-of-court statement.

(2) The presence or absence of cross-examination at the time of the
out-of-court statement and the motivation of that cross-examiner,
as it compares with the motivation of the party against whom
the hearsay is offered.

613. The exceptions generally are, after all, based on the two factors of the need for the evidence
in the out-of-court statement and its reliability. E.g., Sm RUPPERT CROSs & COLIN TAPPER, CROSS ON
EVDENCE 534 (Butterworths, 7th ed., 1990); Roger C. Park, A Subject Matter Approach to Hearsay
Reform, 86 MIcH. L. REv. 51, 69 (1987).

614. In a $2000 property damage case, do we admit the out-of-court declaration or require that the
out-of-court declarant be brought in from Tibet?

615. It is intended that this element will strongly influence the court. Its presence, however, does
not necessarily decide the issue; it does not remove all discretion from the court.
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(3) Factors affecting the out-of-court declarant's memory of the
things stated in the hearsay statement, such as:

(i) the amount of time between the occurrence of an event
and the making of a hearsay statement about the event;

(ii) the focus or the amount of attention the out-of-court
declarant was giving to the subject of the hearsay statement;
and

(iii) the likelihood that the event was significant to the out-of-
court declarant.

(4) Factors affecting the out-of-court declarant's ability to have
seen, heard, felt, smelled, or tasted the things stated in the
hearsay statement.

(5) Any special skills or abilities of the out-of-court declarant.
(6) Whether at the time the statement was made the out-of-court

declarant was indifferent between or among the parties.
(7) Any other relevant circumstances surrounding the making of the

out-of-court statement or pressures on the out-of-court declarant
that would likely positively or negatively affect the truthfulness
and accuracy of the hearsay statement-pressures such as, but
not limited to:
(i) business pressures;

(ii) the relationship between the hearsay statement and the
diagnosis, treatment, cure, or other resolution of a problem
the out-of-court declarant likely considered a serious
medical, legal, business, or other such problem;

(iii) whether, at the time of the making of the statement, the
out-of-court declarant believed the statement was, in some
significant way, in or against his or her penal, pecuniary,
or proprietary interest; 616 and

(iv) the official or solemn nature of the hearsay statement,
including the presence or absence of an oath or affirmation.

(d) The burden of establishing sufficient need and reliability shall be
upon the party offering the hearsay into evidence. 617

(e) This rule recognizes the court's inherent power to grant continuances
and points out that in case of an attempt to use a Rule 802 exception,
if the court determines that counsel opposing the admission of the
hearsay is surprised by the evidence, then the court can grant a
continuance to allow that counsel a chance to prepare to resist the
call for an exception.

Rule 803. Hearsay Exceptions In Specific.

In addition to admissibility as provided in Rule 802, the following are
not excluded by the hearsay rule: statements that are offered against a
party and are (A) the party's own statement, in either an individual or a
representative capacity, or (B) a statement of which the party has manifested
an adoption or belief in its truth, or (C) a statement by a person authorized-
by the party to make a statement concerning the subject, or (D) a statement
by the party's agent or employee 6 8 concerning a matter within the scope

616. As I noted supra, text accompanying note 412, California adds "social interest" to the list. I
have decided not to. It seems too "California."

617. To place the burden elsewhere would require proof of the negative-too often too great a
burden.

618. Do we really have to call them "servant," as we do in Federal Rule 801(d)(2)(D)?
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of the agency or employment, or (E) a statement by a coconspirator of
a party during the course and in furtherance of the conspiracy. 19

What about my preference, on important matters, for live testimony
from witnesses with first-hand knowledge? And the lawyers' general fear
of surprise? My suggested rule is perfectly capable of handling the first
problem-in fact, more capable of handling it than is the current all-or-
nothing style rule. The focus of the evidence code is on foundational
elements: If you establish this specific foundation, then live testimony is
not needed, the evidence is not excluded by the hearsay rule. My suggestion
allows the court to enforce a preference for live testimony on important
matters.

As for surprise . . . surprise-wise my rule is somewhere between the
code and the common law. I don't see it as much of a problem. I doubt
if attorneys will be taken by surprise by new exceptions or unanticipated
testimony any more than they already are.

What will, we gain? Truth. Flexibility. Room for the law to grow and
to meet new problems or new thinking regarding old problems. 620 We will
elevate substance over form.

What will we lose? This goes back to surprise. It is said that with a
strict and literal foundational elements approach to hearsay, attorneys
know just what evidence they need to establish each exception. 62' But I
doubt that my suggested rule would create any real problem for an attorney
who is preparing his or her argument that a particular piece of evidence
fits under an exception. This problem is more imaginary than real. What,
then, do we lose? Is it less easy under my rule to rein in maverick judges?
There will always be maverick judges; there are under the current rule and
there will be under my proposal. This is one reason we have appellate
courts. My view is that the problem of maverick judges will not be any
greater under my rule. First, appellate courts do not reverse all that often
as it is.622 Second, my rule, while quite flexible, is still specific enough to
allow appellate courts to reverse cases too far out of the mainstream.

I am confident. One of the great evidence minds of all times is on
my side:

Would it not have been wiser to set up the hearsay rule [in this form]:
'Hearsay is inadmissible except where the judge in his discretion finds it
needed and trustworthy'? The astonishing conservatism of most lawyers
and of most judges drawn from their ranks, and their almost religious

619. I realize it is arbitrary to select out these few kinds of out-of-court statements and keep them
as specific exceptions. I picked them for historical reasons, including that they are to various degrees the
responsibility of the party against whom offered, and because, overall, they seem to work well. See, e.g.,
United States v. GAF Corp., 928 F.2d 1253 (2d Cir. 1991) ("derived vestigially from an older, rough
and ready view of the adversary process which leaves each party to bear the consequences of its own
acts"); John S. Strahorn, Jr., A Reconsideration of the Hearsay Rule and Admissions, 85 U. PA. L.
REv. 564 (1937).

620. As has worked so well with the flexible federal rule on privileges, Fa. R. Evw. 501, interpreted
in Trammel v. United States, 445 U.S. 40 (1980).

621. Except, I would add, in cases where courts add to or subtract from the elements written into
the statute. E.g., supra text accompanying note 43 and passim, Truth # 4.

622. See supra Truth # 5.
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reverence for these mere procedural rules, will make progress towards
such a result slow, but doubtless such a change is on the cards. 623

And I am patient. 624

623. Charles T. McCormick, The Borderland of Hearsay, 39 YALE L.J. 489, 504 (1930).
624. But not as patient, or as long lived, as Ed Zuckerman seems to think will be required. Mr.

Zuckerman wrote the teleplay for Star Trek: The Next Generation: A Matter of Perspective (Episode
Number 162, Star Date 43610.4). Officials of the planet Tanaga Four have charged Commander William
Riker, First Officer of the starship Enterprise, with murder, and demanded his extradition from the
Enterprise to the planet's surface. The Enterprise is reluctant to grant extradition in part because under
Tangen law a defendant is guilty until proven innocent.

Jean-Luc Picard, Captain of the Enterprise, is presiding over the extradition hearing. Chief Inspector
Krag, from Tanaga Four is questioning a witness, laying a foundation for a holographic reenactment of
her deposition testimony. The witness testified about a fight between Riker and the deceased, a Dr.
Apgar. Following up, Krag asked some variation of the old standby, What happened next? and the
witness responded:

A: "After the fight, Dr. Apgar came to find me. He was very upset."
Q: (by Chief Inspector Krag) "And he told you what happened?"
OBJ: (by Captain Picard [who is serving as hearing officer and, apparently, as counsel for

the guilty]) "Inspector, Inspector, this is hearsay. She wasn't a witness to this incident."
Q: (by Krag) "But Dr. Apgar is dead. Her statement is admissible according to Tanagen

law and I insist you consider it."
CT: (by Picard) "Well, we'll watch this evidence and we'll weigh it accordingly."

Apparently, by Star Date 43610.4, neither the rules of evidence nor judges' reaction to counsel will have
changed much.




