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ACCESS TO JUDICIAL PROCEEDINGS:
TO RICHMOND NEWSPAPERS AND BEYOND

G. Michael Fenner*
James L. Koley**

Introduction

For five consecutive terms the Supreme Court decided at least
one major case concerning press scrutiny of our criminal justice sys-
tem.' The first four cases established the right of the press to publish
information already in its possession. The last, Richmond Newspa-
pers, Inc. v. Virginia,2 focused on the right to obtain information. It
established, for the first time, that the public, including media repre-
sentatives, has a first amendment right to attend criminal trials.' This
Article discusses that right of access and how it should be defined,
applied, and extended in future cases.

In 1976, Nebraska Press Association v. Stuart' held, in nearly
absolute terms, that the press cannot be prohibited from publishing
information gathered in open court. For those who missed the point,
Oklahoma Publishing Co. v. District Court5 restated it in 1977.6 And
the next year Landmark Communications, Inc. v. Virginia7 held that,
at least where the publisher secures the information legally, criminal
sanctions cannot be imposed on nonparticipants for publishing truth-

*Professor of Law, Creighton University. B.A. 1966, University of Kansas; J.D.
1969, University of Missouri-Kansas City.

**Partner, McGill, Koley, Parsonage & Lanphier, P.C., Omaha, Nebraska. B.A.
1952, J.D. 1954, Creighton University. Mr. Koley acted as general counsel for peti-
tioners in Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976).

'See text accompanying notes 2-13 infra.
448 U.S. 555 (1980).
Id. at 580 (plurality opinion).

4 427 U.S. 539 (1976).
3 430 U.S. 308 (1977).
6 Since the pretrial hearing involved in Oklahoma Publishing was open to the

public, the Court was able expressly to refrain from deciding the constitutionality of
a state statute permitting closure. Id. at 310.

1 435 U.S. 829 (1978).
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ful information regarding confidential judicial inquiry proceedings.'
These cases clearly established the media's right to publish information
already in their possession.9

After Landmark Communications it seemed inevitable that
courts would be urged to adopt "new means to achieve [this] same
end, that is, keeping information out of the papers and off the radio
and television. It further seem[ed] that this same end [would] be
sought through the means of the closed court.' 0 And, of course, that
is exactly what happened."

Closure became particularly popular after the 1979 decision in
Gannett Co. v. DePasquale." Gannett, the fourth in this series of
cases, held that neither the public nor the press has a sixth amendment
right to attend pretrial proceedings.' 3 This fueled defense-attorney

' A right of access to judicial inquiry proceedings was not an issue in this case.
Id, at 837.

See also Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491-97 (1975); Smith
v. Daily Mail Publishing Co., 443 U.S. 97 (1979). In the latter case, the identity of a
juvenile assailant was published by a newspaper, in violation of a West Virginia stat-
ute designed to protect the anonymity of juvenile offenders. Id. at 104. The Court
said that its cases "suggest strongly that if a newspaper lawfully obtains truthful
information about a matter of public significance then state officials may not consti-
tutionally punish publication of the information absent a need to further a state inter-
est of the highest order." Id. at 103. The Court held that the interest advanced in
Snith, protection of the anonymity of a juvenile offender, was not sufficient to jus-
tify a criminal penalty. Id. at 104.

See also New York Times Co. v. United States, 403 U.S. 713 (1971) (per
curiam) (refusing to enjoin publication of "top secret-sensitive" documents even
though they were obtained surreptitiously).

,0 Fenner & Koley, The Rights of the Press and the Closed Court Criminal Pro-
ceeding, 57 NEB. L. REv. 442, 443 (1978).

" See note 12 infra.
12 443 U.S. 368 (1979). During the seven-week period following Gannett, clo-

sures were enforced or upheld on appeal on the average of more than one every other
day. REPORTERS COMMrITEE FOR FREEDOM OF THE PREss, COURT WATCH STUDY,

Brief for Amicus Curiae State of New Jersey at la-6a, Richmond Newspapers, Inc.
v. Virginia, 448 U.S. 555 (1980). See Fenner & Koley, The Real Meaning of the Gan-
nett Decision, 16 TRIML 45, 64 n.2 (1980).

"1443 U.S. at 391. Gannett was a confusing case because of the divergent
grounds advanced in the five opinions. Writing for the Court, Justice Stewart held
that the sixth amendment right to a public trial belongs only to the defendant. Id. at
379-81. He found it unnecessary to decide whether the public and the press have a
first amendment right of access. Id. at 392. Chief Justice Burger, concurring, empha-

[Vol. 16



Access to Judicial Proceedings

requests for closures." Many prosecutors either joined in or did not
object,' 5 and trial judges could not be depended upon to represent the
interests adversely affected by closure.' 6

sized that Gannett applied only to pretrial hearings, not to trials. Id. at 394 (Burger,
C. J., concurring). See TIm, Aug. 20, 1979, at 49. Justice Powell, concurring,
believed that the public and the press have a first amendment right of access. He
concurred on the ground that this closure was justified because the proper standard
had been applied and the proper procedures observed. 443 U.S. at 403 (Powell, J.,
concurring). Justice Rehnquist, concurring, took the position that the public and the
press lack any right of access under either the first or the sixth amendment. Id. at 404
(Rehnquist, J., concurring). Justice Blackmun, joined by Justices Brennan, White,
and Marshall, filed an opinion concurring in part and dissenting in part. Emphasiz-
ing the Anglo-American history of open trials and the societal values served thereby,
Justice Blackmun argued that the sixth amendment protects the right of access of the
public and the press. He did not reach the question of whether the first amendment

also protects the right of access. Id. at 446-47 (Blackmun, J., concurring in part and
dissenting in part).

"1 Of course, closure motions may have been prompted by genuine concerns
over fair trials. Since the making of a closure motion is unlikely to be grounds for a
charge of ineffective assistance of counsel, the motive may have been excessive cau-
tion. Defense counsel may have wished to protect a client's reputation or to preserve a

bargain which would not withstand public scrutiny. To some extent, however, closure
may simply have become the vogue. See Fenner & Koley, supra note 10, at 456.

"1 Reversal of a conviction on the ground that a proceeding was closed pursuant
to the defendant's request is unheard of, while reversal of a conviction because of
prejudicial publicity, though extremely rare, remains a possibility. See Gannett Co. v.
DePasquale, 443 U.S. at 438-39 (Blackmun, J., concurring in part and dissenting in

part); Fenner & Koley, supra note 10, at 456.
The prosecutor of the criminal trial which led to Richmond Newspapers stated

that he had no objection to closure. Richmond Newspapers, Inc. v. Virginia, 448
U.S. at 560 (plurality opinion). But see Department of Justice Policy with regard to

Open Judicial Proceedings, 45 Fed. Reg. 69,214 (Oct. 20, 1980) (to be codified in 28

C.ER. § 50.9) (as a general rule federal prosecutors should oppose closure of judicial
proceedings).

16 Justice Blackmun has referred to "the utter fallacy of thinking, in this context,

that 'the public interest is fully protected by the participants in the litigation.' Gannett
Co. v. DePasquale, 443 U.S. 368, 384 (1979)!' Richmond Newspapers, Inc. v. Vir-

ginia, 448 U.S. at 603 n.3 (Blackmun, J., concurring in the judgment).
Judges in this situation are not detached decisionmakers. They are already

involved when the problem arises, and often have specific preexisting feelings about

the problems at hand. Further, they are among those whose performance will be
judged if the proceeding is open. Like the prosecutor, the trial judge is interested in a

conviction, if that is the result of the proceeding, which will not be reversed on
appeal. Where the defendant requested closure and the prosecution did not object,
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Gannett addressed the problem of closed judicial proceedings,
but by no means solved it. Gannett held only that no public right of
access is to be found in the sixth amendment. The Court side-stepped
the first amendment issue,'7 and, in so doing, avoided saying at least
as much as it said. Perhaps partly as a result, it was widely
misunderstood' '-in two principal respects: first, Gannett was inter-
preted by many to mean that there is no constitutional right of access
to judicial proceedings, sixth amendment or otherwise; and second, its
application, by its facts to a pretrial suppression hearing, was extended
by many to the trial itself.' 9 Such misunderstandings continued until
one year later, July 2, 1980, when the Court handed down Richmond
Newspapers.

I. Richmond Newspapers: The Facts

Richmond Newspapers arose out of the two-day trial of one
Stevenson for the murder of a hotel manager. It was his fourth trial for
the same crime. The conviction obtained at his first trial had been
reversed by the Virginia Supreme Court because of the introduction of
inadmissible evidence.2" His second and third trials each had ended in
a mistrial.2 '

the pre-Richnond Newspapers burden on trial judges, expected single-handedly to
represent the first amendment, was characterized by one trial judge as "almost unbe-
lievable." Younger, The Sheppard Mandate Today: A Trial Judges Perspective, 56
NEB. L. REv. 1, 7 (1977).

' 443 U.S. at 392.
' Fenner & Koley, The Real Meaning of the Gannett Decision, 16 TRuL 45

(1980).
"1 As Justice Blackmun has suggested, this interpretation of Gannett, while erro-

neous, was reasonable. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 602
(Blackmun, J., concurring in the judgment).

,0 Id. at 559 (plurality opinion); Stevenson v. Commonwealth, 218 Va. 462, 237
S.E.2d 779 (1977).

21 The second trial had ended in a mistrial when a juror asked to be excused after
the trial had begun and no alternate was available. The third trial may have been
declared a mistrial because a prospective juror had read a newspaper account about
Stevenson's previous trials and had told other prospective jurors about the case
before the trial began. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 559 (plu-
rality opinion).
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Before the fourth trial, which was presided over by the same
judge who had declared the two mistrials,22 Stevenson's attorney
moved that the trial be closed to the public. The prosecutor recorded
his lack of objection. Two reporters employed by Richmond Newspa-
pers, Inc. were present and did not object.23 The motion was granted.

Later that day, after consulting counsel, the two reporters and
Richmond Newspapers, Inc. moved to vacate the closure order. A
hearing on this motion was held at the close of the day's trial proceed-
ings. At the hearing, itself closed to the public, 24 including the mov-
ants, counsel for Stevenson "pointed out that this was the fourth time
[Stevenson] was standing trial. He also referred to 'difficulty with
information between the jurors,' and stated that he 'didn't want infor-
mation to leak out,' be published by the media, perhaps inaccurately
... and then be seen by the jurors. Defense counsel argued that these

things, plus the fact that 'this is a small community,' made this a
proper case for closure. 25

In ruling on the motion to vacate the closure order, the trial judge
took into account the layout of the courtroom, saying, "I think that
having people in the Courtroom is distracting to the jury."' 26 He added
that because Stevenson's motion "doesn't completely override all
rights of everyone else, then I'm inclined to go along with [it]. ' 27 The
trial remained closed. The next day, the second day of the closed trial,
at the conclusion of the prosecutor's case the judge excused the jury,
granted defense counsel's motion to strike the Commonwealth's evi-
dence, and found Stevenson not guilty. Except for stating that defense
counsel's motion was based "'on grounds stated to [sic] the record,' 28

22 Brief for Appellants at 7 n.l, Richmond Newspapers, Inc. v. Virginia, 448

U.S. 555 (1980).
13 Id. at 11 n.1. Cf. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 560

(plurality opinion) (saying only that "record does not show that any objections to the
closure order were made by anyone present," including the reporters).

24 The judge determined that the hearing was a part of the trial and ordered the

courtroom closed. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 560 (plurality
opinion).

25 Id. at 561 (plurality opinion).
26 Id. (plurality opinion). At the same time, the judge admitted that "maybe

that's not a very good reason." Id. (plurality opinion).
27 Id. (plurality opinion).
28 Id. at 562 (plurality opinion).
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the judge gave no reasons for these rulings. The Virginia Supreme
Court, finding no reversible error, denied the petition of the press for
review.

II. Richmond Newspapers: The Holding-
The Public Right of Access to Criminal Trials

The United States Supreme Court held that the public, including
the press, has a first amendment right"9 to attend criminal trials. Say-

29 It is clear that the public's first or fourteenth amendment speech and press

rights provide the constitutional basis for the access right. E.g., id. at 580 (plurality
opinion); id. at 582 (White, J., concurring); id. (Stevens, J., concurring); id. at 584
(Brennan, J., concurring in the judgment); id. at 599 (Stewart, J., concurring in the
judgment); id. at 601 (Blackmun, J., concurring in the judgment); Gannett Co. v.
DePasquale, 443 U.S. at 397-403 (Powell, J., concurring). Additionally, the plurality
opinion in Richmond Newspapers notes that the right of assembly is also relevant,
because people assemble to gather information as well as to act and to speak. Rich-
mond Newspapers, Inc. v. Virginia, 448 U.S. at 577 (plurality opinion).

The total right protected by the first amendment is the right to gather, publish,
and receive information. See, e.g., T. EMERSON, Tim SYSTEM OF FREEDOM OF
ExPRESSION (1970); Fenner & Koley, supra note 10, at 487-92. A triptych of the
speech and press clauses would have dissemination at its center and receipt of and
access to information on either side. The plurality opinion mentions the right to
receive information, Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 575 (plural-
ity opinion), but only as a component of the total right.

In response to the argument that no right of access exists because none is explicit
in the Constitution, the plurality opinion discusses the concept of penumbral guaran-
tees, unarticulated rights found to be implicit in the enumerated guarantees, id., and
makes a reference to the ninth amendment as having "served to allay the fears of
those who were concerned that expressing certain guarantees could be read as exclud-
ing others." Id. at 579 n.15 (plurality opinion). Lack of enumeration is not conclusive
of the nonexistence of a right. Id. at 579-80 & n.16 (plurality opinion) (listing non-
enumerated rights and citing cases).

Justice Brennan's opinion also makes a structural argument; the structure of our
form of government, and particularly the structure of the first amendment, demand
protection for communication and its "indispensable conditions' Richmond News-
papers, Inc. v. Virginia, 448 U.S. at 588 n.4, 597 (Brennan, J., concurring in the
judgment). Justice Brennan's analysis has been characterized as "the only rationale
for the Richmond Newspapers decision true to the purposes of the first amendment."
The Supreme Court, 1979 Term, 94 HARv. L. REV. 75, 154 (1980).

A number of the opinions also mention the sixth amendment either to rebuke
the Gannett majority for not adopting it as the constitutional basis for the right, 448
U.S. at 581-82 (White, J., concurring); id. at 603 (Blackmun, J., concurring in the

[Vol. 16



Access to Judicial Proceedings

ing much more about Richmond Newspapers with any certainty is
complicated by the absence of a majority opinion, by the number of
different opinions," and by the expansive language used somewhat
casually in several of the opinions."

judgment), or to note that finding the sixth amendment right to be the accused's
alone does not foreclose derivation of a more widely held right from other provisions
of the Constitution. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 563 (plural-
ity opinion). See Note, The Right to Attend Criminal Hearings, 78 CoLui.J. L. REv.
1308, 1324 (1978). See also Fenner & Koley, supra note 10, at 479.

The Court did not address the closed court as a prior restraint, a position which
we have taken in another forum. Fenner & Koley, supra note 10, at 462-75. But see
Note, The Right to Attend Criminal Hearings, 78 CoLTrM. L. REv. 1308, 1317-18,
1330 (1978).

30 Although the margin of judgment was seven to one, with Justice Powell not
participating, Richmond Newspapers consists of seven separate opinions. The great-
est number of justices joining any single opinion is three: Chief Justice Burger's plu-
rality opinion was joined by Justices White and Stevens, each of whom in turn wrote
his own concurrence.

This profusion of opinions, with no majority opinion, on an important issue
may be something of a trademark of the Burger Court-at the least it is not unique to
Richmond Newspapers. See Note, Plurality Decisions and Judicial Decisionmaking,
94 HARv. L. REv. 1127 (1981). The most extreme example is another press case, the
Pentagon Papers case, New York Times Co. v. United States, 403 U.S. 713 (1971), a
six to three opinion in which nine justices managed to produce ten opinions. And
even Gannett, while it produced an opinion joined by five Justices, contains limiting
concurrences by the Chief Justice, 443 U.S. at 394, and Justice Powell, 443 U.S. at
397, and "might be best understood as a plurality decision." Note, Plurality Decisions
and Judicial Decisionmaking, 94 HARv. L. REv. 1127, 1130 n.21 (1981).

Nostalgia for a less active Court may be leading us to a Court similar to the least
active of them all, the pre-Chief Justice Marshall Court. That Court's tradition was
that each Justice wrote his own opinion; this was part of the reason that the Court
had little impact and, to the extent that anyone paid it any attention, little respect. See
L. BAKER, JoHN MARSHALL: A Lim IN Tim LAW 414 (1974); 3 A. BEVERIDGE, THE
LIFE OF Jom MARSHALL 15-16 (1919); R. McCLosKEY, THE A micAN SuPREmE
COURT 31 (1960); 1 C. WARREN, Tim SUPREME COURT IN UNrrED STATES HISTORY

653-55 (1926).
' Chief Justice Burger often referred to "trials," e.g., 448 U.S. at 564 (plurality

opinion) ("the trial has been open to all who cared to observe"); id. at 567 (plurality
opinion) ("the presumptive openness of trials"), but then he noted that whether the
public has a right of access to civil trials was not raised by the case. Id. at 580 n.17
(plurality opinion). In looking for a source for the right of access, the Chief Justice
spoke of the first amendment "guaranteeing freedoms such as those of speech and
press," id. at 575 (plurality opinion), "the First Amendment guarantees of speech and
press, standing alone," id. at 576 (plurality opinion), and "the amalgam of the First
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Chief Justice Burger, author of the plurality opinion, found a
public right of access and advised how to give it dimension. But, while
he discussed the right's dimension extensively, he said little about its
basis.

The closest the Chief Justice came to a first amendment theory
which supports this right was his concession that the first amendment
embodied a "purpose of assuring freedom of communication on mat-
ters relating to the functioning of government." '32 And he quoted from
Branzburg v. Hayes33 that "without some protection for seeking out
the news, freedom of the press could be eviscerated. 3 The Chief Jus-
tice's theory apparently is that the amendment's specific protections
carry with them those additional protections without which the former
could be thwarted." The theory, in other words, is that the first

Amendment guarantees of speech and press," while noting that "their affinity to the
right of assembly is not without relevance." Id. at 577 (plurality opinion).

Justice Stevens, concurring, stated that "[tioday ... the Court unequivocally
holds that an arbitrary interference with access to important information is an
abridgement of the freedoms of speech and of the press protected by the First
Amendment." Id. at 583 (Stevens, J., concurring). The Chief Justice had announced
the plurality's holding thus: "We hold that the right to attend criminal trials is implicit
in the guarantees of the First Amendment... ." Id. at 580 (plurality opinion) (foot-
note omitted).

11 Id. at 575 (plurality opinion).
33 408 U.S. 665 (1972).
11 Id. at 681, quoted in Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 576

(plurality opinion).
11 The Chief Justice referred to three provisions of the first amendment, the

speech and press clauses and the right of assembly, 448 U.S. at 577-78 (plurality opin-
ion). He also referred to the ninth amendment as supporting the proposition that
there are fundamental rights which are not enumerated. Id. at 579 n.15 (plurality
opinion). He stated, "In guaranteeing freedoms such as those of speech and press,
the First Amendment can be read as protecting the right of everyone to attend trials
so as to give meaning to those explicit guarantees." Richmond Newspapers, Inc. v.
Virginia, 448 U.S. at 575 (plurality opinion). He also said, "The explicit, guaranteed
rights to speak and to publish concerning what takes place at a trial would lose much
meaning if access to observe the trial could, as it was here, be foreclosed arbitrarily'
Id. at 577 (plurality opinion). Cf., e.g., Griswold v. Connecticut, 381 U.S. 479,
482-84 (1965) (certain rights, although not enumerated, must be recognized in the
first amendment in order to foster the full realization of that amendment). He also
cited a number of cases which suggest, but none of which squarely hold, that such a
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amendment might not work without this protection, therefore it exists
as part of the first amendment. However, all of this is then limited by
the Chief Justice's narrow statement of his express holding: "[Tihe
First Amendment guarantees of speech and press, standing alone, pro-
hibit government from summarily closing courtroom doors which had
long been open to the public at the time that Amendment was
adopted' 36

right exists. Id. at 575-80 (plurality opinion). See also id. at 582 (Stevens, J., concur-
ring).

To some extent the right of access appears to be another of those rights that,
having been included in dicta often enough and over a long enough period of time, is
finally referenced into the Constitution. Consider the privacy cases. Rather than
grounding the right of privacy in a particular constitutional provision, the Court in
Roe v. Wade, 410 U.S. 133, 152-53 (1973), cited fourteen cases and five constitu-
tional provisions, and concluded that wherever the right is found, it is found some-
where. None of the fourteen cases sets out a general theory of a constitutionally based
right of privacy. At best they do just what Roe v. Wade did: cite cases for the proposi-
tion that such a right has been found to exist. E.g., Griswold v. Connecticut, 381
U.S. 479, 484-85 (1965); Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925)
(existence of right supported by citation to two-year-old opinion in Meyer v.
Nebraska); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (citation to fourteen cases,
including the infamous Lochner v. New York, 198 U.S. 45 (1905)). Reference to
rather than analysis of the right of privacy continued in Moore v. City of East Cleve-
land, 431 U.S. 494, 499 (1977). See Ely, The Supreme Court, 1977 Term-Foreword:
On Discovering Fundamental Values, 92 HAgv. L. REv. 5, 11 n.40 (1978).

Chief Justice Burger in Richmond Newspapers also stated, "The Bill of Rights
was enacted against the backdrop of the long history of criminal trials being pre-
sumptively open." Id. at 575 (plurality opinion). However, he gave little indication
that this history of openness is what leads to the conclusion that the first amendment
protects access to information in addition to dissemination of information. All that is
clear is that this analysis gives dimension to the right of access once it is found to
exist.

"It is not crucial whether we describe this right to attend criminal trials.., as a
'ight of access'. . . or a 'right to gather information!" Id. at 576 (plurality opinion).
The right is "assured by the amalgam of the first amendment guarantees of speech
and press." Id. at 577 (plurality opinion). This right is certainly broader than just a
right to attend criminal trials; otherwise it could not legitimately be found in the first
amendment and would rather have to be some sort of fundamental public due proc-
ess right. Cf. Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977) (substantive
due process "protects the sanctity of the family precisely because the institution of the
family is deeply rooted in this Nation's history and tradition").

36 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 576 (plurality opinion)
(emphasis added).
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However much one might appreciate a more thorough discussion
of the basis of such a major right, the Chief Justice devoted most of
his attention to giving the right dimension or, more precisely, to decid-
ing that this right applies to criminal trials. Even though he occasion-
ally employed expansive language-at one point, in dicta, he charac-
terized the right as one of "access to places traditionally open to the
public"37-the Chief Justice presented very little discussion of the con-
stitutional implications of his opinion. Instead he presented a narrowly
focused essay on the history of and public policy regarding the open
criminal trial as a specific instance of the access right. He demon-
strated that criminal trials have historically been open to the public"8

and that there are very good public policy reasons for such openness.39

From that he concluded that the constitutional right of access encom-
passes public attendance at criminal trials."'

Each Justice who joined the plurality opinion wrote his own con-
currence. Justice White, after a brief reminder that he would have
found the public access right under the sixth amendment, concurred in
the use of the first amendment.4 Justice Stevens, writing for "[a]n
additional word of emphasis,"4 stated that there are first amendment
public and press "rights of access to information about the operation
of... government."43 He cited his dissenting opinion in Houchins v.
KQED, Inc.," where he went into greater detail regarding his theory
of the first amendment:

11 Id. at 577 (plurality opinion). The Chief Justice later noted that among those
places historically open is the "trial courtroom." Id. at 578 (plurality opinion). This,
he said, distinguishes this case from cases involving prison access, id. at 576 (plurality
opinion), and military bases. Id. at 576 n.11 (plurality opinion). See also id. at 599
(Stewart, J., concurring in the judgment).

"See note 37 supra.
' Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 569-73 (plurality opin-

ion).
40 Id. at 576, 580 (plurality opinion).
41 Id. at 581 (White, J., concurring). For his interpretation of the sixth amend-

ment, Justice White cited Justice Blackmun's opinion in Gannett Co. v. DePasquale,
443 U.S. at 406-48 (Blackmun, J., concurring in part and dissenting in part), an
opinion in which he, among others, joined.

42 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 582 (Stevens, J., concur-
ring).

43 Id. at 584 (Stevens, J., concurring).
11438 U.S. 1, 19-40 (1978) (Stevens, J., dissenting).
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The preservation of a full and free flow of information
to the general public has long been recognized as a core
objective of the First Amendment .... It is for this reason
that the First Amendment protects not only the dissemina-
tion but also the receipt of information and ideas ....

In addition..., the First Amendment serves an essen-
tial societal function ... [in protecting our] process of
self-governance ....

For that reason information gathering is entitled to
some measure of constitutional protection. 5

He characterized Richmond Newspapers as "unequivocally hold-
[ing] that [the first amendment prohibits] ... arbitrary interference
with access to important information."4

1

Although he also stressed tradition and the societal importance of
access to trials,' 7 Justice Brennan, joined by Justice Marshall, took an
approach different from that of Chief Justice Burger. He argued, in
effect, that the part, the first amendment, must be read in conjunction
with the whole, the entire Constitution, or conversely, that the general
character of the Constitution gives meaning to the first amendment.
He argued that because the Constitution as a whole establishes a
republican form of government, the first amendment must be read as
playing a role in "securing and fostering" that form of government.48

He has concluded elsewhere that there are two models of first amend-
ment protection, the "speech" model, that the specific provisions of
the amendment "more or less absolutely ' 49 prohibit interferences with
freedom of expression, and the "structural" model, that the first
amendment protects the structure of communications necessary for
the existence of our democracy."5 The speech model protects commu-

41 Id. at 30-32 (Stevens, J., dissenting).

46 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 583 (Stevens, J., concur-

ring).
4 Id. at 589-97 (Brennan, J., concurring in the judgment) ("the case for a right

of access has special force when drawn from an enduring and vital tradition of public
entree to particular proceedings or information").

48 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 587 (Brennan, J., con-
curring in the judgment).

" Brennan, Address, 32 RUTGERs L. Rnv. 173, 176 (1979).
50 Id.
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nication, while the structural model protects "the indispensible condi-
tions of meaningful communication,"'" one of which is the press' right
to gather information.5 2

The Chief Justice's theory, in a sentence, is that the first amend-
ment carries with it those protections needed to make the amendment
effective. Justice Brennan's theory, similarly reduced, is that the spe-

"l Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 588 (Brennan, J., con-
curring in the judgment). Under the structural model "[t]he press is not only shielded
when it speaks out, but when it performs all the myriad tasks necessary for it to
gather and disseminate the news!' Brennan, Address, 32 RUTGERS L. Rnv. 173, 177
(1979).

SCf. United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938) (sug-
gesting the possibility of stricter judicial scrutiny of legislation when prejudice "cur-
tail[s] the operation of those political processes ordinarily to be relied upon to protect
minorities"); J. ELY, DEMOcRACY AND DISTRUST 93-94 (1980) (expression-related
provisions of first amendment primarily intended to facilitate discussion of political
issues).

"[T]he guarantees of the First Amendment 'are not for the benefit of the press
so much as for the benefit of all of us. A broadly defined freedom of the press
assures the maintenance of our political system and an open society."' Brennan,
Address, 32 RUTGERS L. REV. 173, 175 (1979), quoting Time, Inc. v. Hill, 385 U.S.
374, 389 (1967) (opinion of the Court by Brennan, J.).

Restraint of this right is tested "by the nature of the information and counter-
vailing interests in security or confidentiality." Richmond Newspapers, Inc. v. Vir-
ginia, 448 U.S. at 586 (Brennan, J., concurring in the judgment). Justice Brennan has
said, "The stretch of [the] protection [of this structural model being] theoretically
endless ... requires a Court to weigh the effects of the imposition against the social
interests which are served by the imposition." Brennan, Address, 32 RUTGERS L.
REV. 173, 177 (1979).

The idea that our Constitution preserves certain structures is not novel. The con-
stitutional embodiment of a system of state and national governments, and particu-
larly its explicit declaration in the tenth amendment, secures a structure of federalism.
National League of Cities v. Usery, 426 U.S. 833, 852 (1976). But see Rome v. United
States, 446 U.S. 156 (1980). The constitutional division of federal powers among
three branches in the first three articles of the Constitution secures a structure of sep-
aration of powers. E.g., United States v. Nixon, 418 U.S. 683, 707-08 (1974);
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., con-
curring). It has been argued that the ninth amendment secures a structure which
might be termed "individualism," and which includes a right of privacy. Griswold v.
Connecticut, 381 U.S. 479, 486-87 (1975) (Goldberg, J., concurring). Justice Bren-
nan's view is that the Constitution as a whole preserves for the federal government,
and presumably section four of article IV preserves for the states, a structure of
republicanism, which the first amendment plays an important role in securing.
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cific provisions of the first amendment and the constitutional structure
of our government imply certain protections derived from the former
and necessary to the preservation of the latter. 3 In short, Chief Justice
Burger's right of access preserves the first amendment; Justice Bren-
nan's preserves our republican form of government.

Justice Stewart in Richmond Newspapers found implicit in the
first amendment "a freedom to listen ... [and] a freedom to gather
information.""4 Thus, he found that "the First and Fourteenth
Amendments clearly give the press and the public a right of access to
trials .... civil as well as criminal."

Justice Blackmun regarded the Richmond Newspapers decision
as a vindication of his position in Gannett. After noting the Court's
rejection in Gannett of his sixth amendment approach, he accepted
first amendment "protection for public access to the trial" as a second-
ary position. 56 He did not, however, set out a separate first amend-
ment theory supporting this right.

Although he did not participate in Richmond Newspapers, Jus-
tice Powell's position seems clear. Concurring in Gannett, he expressed
his opinion that the first amendment protects a public right of access
to criminal trials. 7 As far back as 1974 he had written in support of a

'" More broadly, it may be that Justice Brennan believes that the structure of the
government established by our Constitution implies those protections necessary to its
preservation, and that where the necessary protections relate to a specific constitu-
tional provision, that provision should be looked to for further definition. See also
Justice Stevens' theory, text accompany note 45 supra, and Justice Powell's theory,
text accompanying note 58 infra.

" Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 599 n.2 (Stewart, J.,
concurring in the judgment).

51 Id. at 599 (Stewart, J., concurring in the judgment).
56 Id. at 604 (BIackmun, J., concurring in the judgment).
5, Concurring in Gannett, Justice Powell said, "I would hold explicitly that peti-

tioner's reporter had an interest protected by the First and Fourteenth Amendments
in being present at the pretrial suppression hearing," 443 U.S. at 397 (Powell, J.,
concurring). At this point, Justice Powell's footnote in Gannett stating his views as to
why the public's interest in access to a pretrial suppression hearing is as great as its
interest in the trial itself makes it clear that in his judgment this right of access is the
public's as well, accord, Saxbe v. Washington Post Co., 417 U.S. 843, 857 (1974)
(Powell, J., dissenting), and extends to the trial. Gannett Co. v. DePasquale, 443
U.S. at 397 n.1 (Powell, J., concurring). In addition, although the above quoted lan-
guage refers to "the pretrial suppression hearing," the remainder of Justice Powell's
opinion drops the distinction between the hearing and the trial itself and speaks in
terms of the criminal trial.
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first amendment right to gather news, a right based upon "the societal
function of the First Amendment in preserving free public discussion
of governmental affairs." 8

Justice Rehnquist, Richmond Newspapers' sole dissenter, found
that at least where the parties and the judge agree to closure, the public
does not have any constitutional right of access to trials.59 He has also
rejected the broader proposition that the first and fourteenth amend-
ments protect a public right of access to government information.60

Having found a right of access, the Richmond Newspapers Court
turned to two considerations to define the scope of the right: current
and historical Anglo-American practice, and public policy. The right
of access was interpreted against a century-old Anglo-American tradi-
tion of open trials,6 a tradition which led the Chief Justice to conclude
that openness is "part of the very nature of a criminal trial." 62

The public policy considerations63 are many. Surely the most
important consideration in the long run is that public scrutiny of trial
proceedings provides information vital to self-government.6 Exposure
of the behavior of judges, prosecutors, and public defenders enables
the public to see how its trust is being discharged;65 it is the only public

"' Saxbe v. Washington Post Co., 417 U.S. 843, 862 (1974) (Powell, J., dissent-
ing).

11 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 604-06 (Rehnquist, J.,
dissenting).

"0 Gannett Co. v. DePasquale, 443 U.S. at 403-06 (1979) (Rehnquist, J., con-
curring). "[Mhe first amendment is [not] some sort of constitutional 'sunshine law!"
Id. at 405 (Rehnquist, J., concurring).

" Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 564-69, 573-75 (plurality
opinion); id. at 589-93, 597-98 (Brennan, J., concurring in the judgment); id. at 601
(Blackmun, J., concurring in the judgment). Accord, Gannett Co. v. DePasquae,
443 U.S. at 418-33 (1979) (Blackmun, J., concurring in part and dissenting in part).

" Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 568 (plurality opinion).
See id. at 573 (plurality opinion).

6 We have previously addressed many of these public policy considerations.
Fenner & Koley, supra note 10, at 475-81, 507-09.

" See Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 587 & n.3 (Brennan,
J., concurring in the judgment); Saxbe v. Washington Post Co., 417 U.S. 843,
860-64 (1974) (Powell, J., dissenting).

"1 See Maryland v. Baltimore Radio Show, 338 U.S. 912, 920 (1950) (Frank-
furter, J., opinion respecting denial of certiorari).
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control "over the corrupt and the petty, the tyrannous and the weak,
the unjust, the incompetent, and the incapacitated."'

The open trial tends to assure fairness to all concerned;6 7 not only
the defendant but also the prosecution and the public are entitled to
fair judicial proceedings. It deters special treatment for a favored
defendant or class of defendants, as well as prejudice against those out
of favor." It aids accurate fact finding by discouraging perjury,69

encouraging key witnesses unknown to the parties to come forward,70

and deterring misconduct of participants.7'
In addition to fairness in fact, openness promotes the perception

of fairness, and thus it promotes respect for and confidence in the
law. The public is rightfully suspicious of what it is not allowed to
see, and justice is not visible through the closed courtroom door.73

Finally, the open judicial proceeding has educative and therapeu-
tic value. It provides citizens with a form of legal education71 which
should lead them either to accept the process and its result75 or to
demand changes in that process.7 1 It can provide a community cathar-

66 Fenner & Koley, supra note 10, at 478.
67 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 570 (plurality opinion);

id. at 593-96 & n.21 (Brennan, J., concurring in the judgment).
68 See id. at 569 (plurality opinion) (openness seen as discouraging "decisions

based on secret bias or partiality").
69 See id. (plurality opinion); id. at 596-97 (Brennan, J., concurring in the judg-

ment).
In re Oliver, 333 U.S. 257, 270 n.4 (1948).

7' See Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 569 (plurality opin-
ion). The public has an independent interest, not necessarily coextensive with that of
the accused, in accurate fact-finding. See Gannett Co. v. DePasquale, 443 U.S. at
428 (Blackmun, J., concurring in part and-dissenting in part).

72 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 595 (Brennan, J., con-
curring in the judgment); In re Oliver, 333 U.S. 257, 268-70 (1948). As Justice
Marshall has said, "[I]t is only when the reasons underlying government action are
known that citizens feel secure and protected against arbitrary government action:'
Board of Regents v. Roth, 408 U.S. 564, 589 (1972) (Marshall, J., dissenting).

13 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 593-97 (Brennan, J.,
concurring in the judgment); Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 587
(1976) (Brennan, J., concurring in the judgment).

7' Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 572-73 (plurality opin-
ion).

" See Id. at 570-72 (plurality opinion); id. at 594-95 (Brennan, J., concurring in
the judgment).

76 See notes 63-66 and accompanying text supra.
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sis through demonstrating that, for example, a shocking crime is being
dealt with satisfactorily by the system."

III. Public Access to Civil Judicial Proceedings

Any attempt to apply this right of access to other facts after Rich-
mond Newspapers raises two immediate questions: First, what is the
scope of the right, that is, to what situations does it apply? Second,
where the right does apply, what limitations on the right78 are legiti-
mate?

Analysis of Richmond Newspapers supports the conclusion that
the right of access surely applies to civil trials. The position of the
recently-retired Justice Stewart certainly was clear: "Mhe First and
Fourteenth Amendments clearly give the press and the public a right
of access to trials themselves, civil as well as criminal." Chief Justice
Burger, in his plurality opinion joined by Justices White and Stevens,
stated that history supports application of the right of access to civil
trials: "Whether the public has a right to attend trials in civil cases is a
question not raised by this case, but we note that historically both civil
and criminal trials have been presumptively open"'80 Justice Brennan's
"structural" approach to the resolution of first amendment free speech
and free press questions8' certainly supports the extension of the right
to civil trials.82 Justice Powell's position regarding constitutional pro-

" Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 571 (plurality opinion).
One thing certain about the right of public access is that it is not absolute.

Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 n. 18 (plurality opinion); id.
at 600 (Stewart, J., concurring in the judgment); Gannett Co. v. DePasquale, 443
U.S. at 398 (Powell, J., concurring). See Richmond Newspapers, Inc. v. Virginia,
448 U.S. at 598 (Brennan, J., concurring in the judgment). See also id. at 439 (Black-
mun, J., concurring in part and dissenting in part).

Indeed, even the accused's public-trial right is not absolute. E.g., id. at 439
(Blackmun, J., concurring in part and dissenting in part); United States v. Powers,
622 F2d 317, 333-34 (8th Cir. 1980) McMillan, J., dissenting (listing cases).

"Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 599 (Stewart, J., concur-
ring in the judgment).

10 Id. at 580 n.17 (plurality opinion).
See text accompanying notes 47-53 supra.

82 Civil as well as criminal trials generate information and involve issues that can
be of great importance to society. See text accompanying notes 85-87 infra. Open
civil trials are an essential element of the access necessary to the maintenance of our
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tection for access to information about governmental affairs surely
provides some first amendment protection for access to civil judicial
proceedings.83

The Richmond Newspapers Court found that the public right of
access applies to criminal trials because of the history of open criminal
courtrooms coupled with important public policy considerations. Pre-
sumably, the same factors would determine the application of the right
in other situations.4 But neither of these two factors is necessarily
determinative; the stronger the tradition of access to a particular pro-
ceeding, the less public policy support is necessary in order to find the
right of access applicable.

Regarding history, the American heritage is one of open, public
proceedings whether the proceeding is criminal or civil. 8"

legal system and form of government. See notes 43-46 and accompanying text & note
79 supra.

" Saxbe v. Washington Post Co., 417 U.S. 843, 850-75 (1974) (Powell, J., dis-
senting). See note 58 and accompanying text supra.

14 Relevant to this question, in Richmond Newspapers Justice Brennan said:

[A]t least two helpful principles may be sketched. First, the case for a right
of access has special force when drawn from an enduring and vital tradition
of public entree to particular proceedings of information. Such a tradition
commands respect in part because the Constitution carries the gloss of his-
tory. More importantly, a tradition of accessibility implies the favorable
judgment of experience. Second, the value of access must be measured in
specifics. Analysis is not advanced by rhetorical statements that all infor-
mation bears upon public issues; what is crucial in individual cases is
whether access to a particular government process is important in terms of
that very process. To resolve the case before us, therefore, we must consult
historical and current practice with respect to open trials, and weigh the
importance of public access to the trial process itself.

Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 588-89 (Brennan J., concurring
in the judgment) (citation omitted).

8s "[H]istorically both civil and criminal trials have been presumptively open."
Richmond Newspapers Inc. v. Virginia, 448 U.S. at 580 n.17 (plurality opinion).
"For many centuries, both civil and criminal trials have traditionally been open to the
public.' Gannett Co. v. DePasquale, 443 U.S. at 386 n.15. "inhere is little record, if
any of secret proceedings, criminal or civil, having occurred at any time in known
English history." Id. at 420 (Blackmun, J., concurring in part and dissenting in part).
"[The first public-trial provision to appear in Afnerica spoke in terms of the right of
the public.., to attend [both civil and criminal] trials." Id. at 424 (Blackmun, J.,
concurring in part and dissenting in part) (referring to Concessions and Agreements
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With respect to public policy, civil trials are not categorically less
important than criminal trials. A litigant's interest in a civil proceeding
may be as great as a defendant's interest in a criminal proceeding. How
does one weigh the multimillion-dollar civil suit against the thirty
days-thirty dollars criminal case? In any event, the access right is the
public's and, therefore, the interest to be gauged is that of the public.

Although civil remedies do not directly take life, they can redress
loss of life, and civil cases can involve life or death issues. For exam-
ple, access to court proceedings in a suit alleging a deadly design defect
could provide the public with life-saving information. Although unjust
or ineffective civil litigation does not turn criminals loose on society, it
can affect virtually every right of the public, including the public's
property, familial, and speech rights, and its rights to equal access to
the ballot, to the free exercise of religion, and to integrated public
services.

Open civil trials benefit the public in the same ways as do open
criminal trials: whatever the nature of the trial, openness discourages
perjury, encourages unknown witnesses to come forward, and deters
misconduct of participants; openness allows the public to see how its
trust is being discharged;6 and it is educational and therapeutic, pro-
moting public respect for and confidence in the law.87

IV Public Access to Pretrial Proceedings

It is likely that the question of whether the principles of Rich-
mond Newspapers apply to pretrial proceedings will be the subject of
further litigation. Litigation is likely not only because the Richmond
Newspapers majority produced seven opinions, but also because the
case is limited by its facts to a right of public access to a criminal trial.
In addition, many people may grant too much weight to the fact that
Gannett involved access to a pretrial proceeding while granting too lit-
tle weight to the fact that it involved the sixth amendment, not the
first. However, much of this litigation may be unnecessary because
known positions of a majority of the present Justices indicate clearly

of West New Jersey ch. XXIII (1677), quoted in B. ScrwARxz, Tim BiIL OF RIGHTS:
A DocuriNHTARY HISTORY 129 (1971)). See authorities cited at Richmond Newspa-
pers, Inc. v. Virginia, 448 U.S. at 565-69 (plurality opinion).

6 See notes 63-71 and accompanying text supra.
" See notes 72-77 and accompanying text supra.
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that the public, and therefore the press, does have some first amend-
ment right of access to pretrial proceedings.

In Gannett, Justice Powell gave a partial indication of his views.
He concluded that the first and fourteenth amendment right of access
covers the pretrial suppression hearing.8

In that same case, Justice Blackmun, in an opinion joined by Jus-
tices Brennan, White, and Marshall, expressed the opinion that the
sixth amendment protects a public right to open pretrial suppression
hearings;9 the issue of a first amendment right of access was not
reached."0 More recently, in Richmond Newspapers, while making it
clear that he prefers the sixth amendment as the basis for the right,
Justice Blackmun concluded as a secondary position that the first
amendment protects public access to trials." Because in Gannett he
had stressed the importance of pretrial suppression hearings and their
similarity to full trials, it seems that Justice Blackmun would include
the pretrial suppression hearing within the protection of the first
amendment.92

The right found by Justice Stevens in his concurring opinion in
Richmond Newspapers is a right of "access to important information"
and to "the acquisition of newsworthy matter.' 93 The importance and
newsworthy character of pretrial hearings is unquestioned.9 4 Finally,
Justice Brennan's "structural model"95 clearly would extend the right

8" Gannett Co. v. DePasquale, 443 U.S. at 397 (Powell, J., concurring). See
note 57 and accompanying text supra.

"' Gannett Co. v. DePasquale, 443 U.S. at 406 (Blackmun, J., concurring in
part and dissenting in part).

90 See id. at 447 (Blackmun, J., concurring in part and dissenting in part).
9' See note 56 and accompanying text supra.
92 See also Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491-93 (1975) (opin-

ion of the Court by White, J., joined by Brennan, Stewart, Marshall, Blackmun, and
Powell, JJ.) (first and fourteenth amendments forbid civil liability for broadcast of
rape victim's name obtained from judicial records).

93 Richmond Newspapers Inc. v. Virginia, 448 U.S. at 582-83 (Stevens, J., con-
curring).

94 See, e.g., Gannett Co. v. DePasquale, 443 U.S. at 397 n.1 (Powell, J., concur-
ring); id. at 433-38 (Blackmun, J., concurring in part and dissenting in part); Fenner
& Koley, supra note 10, at 481-82. See also notes 101-05 and accompanying text
infra. Regarding the importance of pretrial proceedings, see Coleman v. Alabama,
399 U.S. 1, 9-10 (1970).

9' See notes 48-53 and accompanying text & notes 81-82 supra. But see Gannett
Co. v. DePasquale, 443 U.S. at 394-97 (Burger, C.J., concurring).
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of access to pretrial hearings, because dissemination of the informa-
tion revealed in these hearings is no less important to preserving our
form of government than the information revealed in trials.96

As with criminal and civil trials, the history of pretrial judicial
proceedings is one of accessibility. There is little pre-Gannett evidence
of public exclusion from pretrial proceedings over public objection.
The tradition is not one of closed, secret proceedings.97 Many pre-
trial proceedings are held in open court. Others are held more infor-
mally, at other locations and at odd hours, but for reasons of effi-
ciency rather than secrecy, and because the public has not sought
access.

Chief Justice Burger has suggested a contrary tradition, one of
closed pretrial proceedings.98 To the extent that he was referring to
nonjudicial proceedings, "a pretrial deposition or pretrial interrogato-
ries,"99 for example, this is accurate, because these are nonjudicial pro-
ceedings."0 The presumption of access does not apply until the docu-
ments or records of such proceedings are filed wvith the court or are
used at a judicial proceeding.'0 ' At that point the right of access
applies: thereafter, if a document is to be sealed, those who want it
sealed have the burden of demonstrating that a limit on public access is
proper.0 2 Furthermore, to the extent that the Chief Justice is referring
to specific proceedings which have historically been closed, such as
grand jury proceedings, he is correct that such special cases can war-
rant closure. However, if he means that closure is and should be the
general rule in pretrial proceedings, neither history nor public policy
supports his conclusion.

96 See notes 105-10 and accompanying text infra.
11 Certain pretrial proceedings may have very little history. "The pretrial sup-

pression hearing to determine the legality of a search, for example, did not exist
before the fourth amendment and, in state cases, before Mapp v. Ohio, 367 U.S. 643
(1961)." Note, Trial Secrecy and the First Amendment Right of Public Access to
Judicial Proceedings, 91 HARv. L. Rnv. 1899, 1909 n.49 (1978).

" Gannett Co. v. DePasquale, 443 U.S. at 394-97 (Burger, C.J., concurring).
"Id. at 396 (Burger, C.J., concurring).
"I Tallahassee Democrat, Inc. v. Willis, 370 So.2d 867, 872 n.4 (Fla. App.

1979).
101 See C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL

§ 2119 (1970).
i01 See Part V infra.
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Not only history but also public policy support a general rule of
open pretrial judicial proceedings. To the extent that a pretrial pro-
ceeding includes testimony and the receipt of evidence, public scrutiny
will have the same beneficial effect on the quality and accuracy of the
proceeding as it would in a trial. 3

The openness of a pretrial proceeding can be important in pro-
moting public acceptance of its result. The release of a suspect in a
violent crime, for example, might not be accepted as readily when it is
the product of a secret bail hearing as when the decisionmaking pro-
cess is open. At its best, secrecy in this example provides one more
reason for members of the public not to accept the result; at its worst,
it provides the only reason. Similarly, the educational and therapeutic
value of having key pieces of evidence suppressed in an open suppres-
sion hearing can be extremely important to public reaction to the
exclusionary rule, its particular applications and the shaping of
well-considered alternatives.'04

Pretrial proceedings can be as outcome determinative as any
trial. 05 The corrupt, the tyrannical, or the incompetent judge can be as
destructive of the litigants' and the public's rights at this stage as at the
trial itself.' 6 If the public access right does not extend to these hear-
ings, they can provide shelters into which incompetence or secret prej-

103 See notes 63-77 and accompanying text supra. See also Note, Trial Secrecy
and the First Amendment Right of Public Access to Judicial Proceedings, 91 HAv.
L. RPv. 1899, 1909 n.50 (1978).

104 See Note, The Right to Attend Criminal Hearings, 78 COLuM. L. REV. 1308,
1310 (1978); note 74-76 and accompanying text supra.

101 Especially likely to be outcome determinative are hearings on motions in
limine, motions to suppress, and summary judgment and dismissal motions.

Referring to the jurisdiction and the year of the suppression hearing which was
the subject of Gannett, Sidney Zion has noted that "in 1976... every felony prose-
cution in Seneca County was terminated without a trial!' He went on: "This statistic
is characteristic of the functioning of the criminal justice system across the country,
where some 90 percent of all charges are disposed of by guilty pleas or by dismissal
before trial... :' Because such disposition is largely determined by the result of the
suppression hearing, he concluded that "the suppression hearing, therefore.., is the
only judicial proceeding of substantial importance in nearly all criminal prosecutions.

.. " Zion, High Court v. The Press, N.Y. Times, Nov. 18, 1979 § 6 (Magazine), at
148. See Gannett Co. v. DePasquale, 443 U.S. at 435 n.14 (Blackmun, J., concurring
in part and dissenting in part). See also notes 107 & 111 infra.

,06 Additionally, the pretrial hearing, like the trial, can lead to the depriva-
tion of the liberty of the defendant. At the conclusion of the hearing the

1981]



436 Harvard Civil Rights-Civil Liberties Law Review

udice can be shifted to avoid the exposure of a public trial. On the
other hand, the participants' knowledge that their actions are subject
to public scrutiny and oversight provides the same incentive to act
intelligently and impartially at the pretrial stage as it does at the trial
itself.

Where a court's favor is bestowed at a closed pretrial hearing,
through a ruling which will be outcome-determinative, the public trial
becomes a sham. More than that, it becomes a part of the problem:
those involved can point to the subsequent public trial to defend
against charges of prejudice or secret bias. The public trial becomes
part of the cover-up.

The very reason for some pretrial hearings is to call into question
the conduct of government officials: the police in the suppression
hearing,"7 the judge in the hearing on a motion to recuse, and attor-
neys on the public payroll in a hearing on a motion for sanctions.'8

Openness should be held the general rule because pretrial hearings,
no less than trials, generate information which is vital to self-
governance."9 Access to such information, as stressed especially by
Justices Stevens and Brennan, lies at the heart of the first amend-
ment." II

Finally, public policy supports open pretrial proceedings because,
while very much is gained, very little is lost. As a general rule, opening
pretrial proceedings to the public creates no problems. Coverage of

defendant may be committed to jail to await trial. Further, of course, [any
participant] could be sentenced to jail for contempt committed at the hear-
ing without any separate hearing or trial on the contempt charge.

Fenner & Koley, supra note 10, at 482.
107 Open suppression hearings "provide the principal judicial forum for review-

ing the conduct of the police.... [B]ecause suppression hearings dispose of a very
large proportion of criminal cases and therefore often comprise the whole of a defen-
dant's encounter with the courts, they provide a major opportunity for public review
of the behavior of judges and prosecutors:' Note, The Right to Attend Hearings, 78
CoLUM. L. REv. 1308, 1310 (1978). See notes 105 supra and 111 infra.

'Os See notes 65-66 and accompanying text supra.
109 It has been noted that "the whole [uncovering of the Watergate scandal]

might have been cut off at the pass by closing the original bail hearing to the press.
That way, reporters Bob Woodward and Carl Bernstein could hardly have noticed
that high-priced lawyers were representing 'third-rate burglars." Zion, High Court v.
ThePress, N.Y. Times, Nov. 18, 1979, § 6 (Magazine), at 145.

t"I See notes 43-52 and accompanying text supra; Fenner & Koley, supra note
10, at 481-82.
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pretrial hearings will rarely result in prejudicing the jury pool to the
extent that a fair trial is impossible. This is true not only because the
usual case is not especially newsworthy and does not involve the dis-
closure of especially prejudicial information, but also because very few
cases come to trial, I" and of those that do many are tried to the court.
In the few cases in which pretrial proceedings generate potentially
damaging publicity, and which go to trial, and which go to the jury,
there are many techniques other than closing the court that are effec-
tive in mitigating the impact of such publicity."2 Thus, again, open
pretrial proceedings should be the general rule." 3

I Stephenson, Fair Trial-Free Press: Rights in Continuing Conflict, 46 BRooK-
LYN L. REv. 39, 39-40 & n.5 (1979). See notes 105 & 107 supra.

II2 Closure at the pretrial stage is especially intolerable in light of the alternative

measures available to protect the rights of the participants. See text accompanying
notes 177-87 infra. These alternatives will be available after the pretrial proceeding
has been concluded and the extent of the resulting publicity, if any, can be assessed.

The plurality opinion in Richmond Newspapers states the following: "In con-
trast to the pretrial proceeding dealt with in Gannett, there exist in the context of the
trial itself various tested alternatives to satisfy the constitutional demands of fair-
ness!' 448 U.S. at 581. This statement seems to make the obvious point that these
alternatives cannot be used during the pretrial hearing: at the pretrial proceeding
there is no voir dire, no jury instruction, no sequestration. However, this is irrelevant
to the question whether pretrial proceedings should be closed. The important point is
not that the alternatives are not applied during the pretrial proceeding, but that if the
case goes to trial the alternative means of ensuring a fair trial are available whether
the pretrial proceedings was open or closed. Many of these alternatives are in fact
specifically designed to ferret out and to deal with pretrial exposure to information
regarding the case.

The one alternative which might be rendered unavailable by an open pretrial
hearing is jury sequestration. Although it renders harmless republication of prejudi-
cial information during trial, and it does enhance "the likelihood of dissipating the
impact of pretrial publicity," Nebraska Press Ass'n v. Stuart, 427 U.S 539, 564
(1976), sequestration obviously is not designed to cure pretrial exposure to such infor-
mation. As Justice Brennan recognized, the most effective alternative, sequestration
of the entire jury pool before trial, is not possible: "Significantly, closing a trial lacks
even the justification for barring the door to pretrial hearings: the necessity of pre-
venting dissemination of suppressible prejudicial evidence to the public before the
jury pool has become, in a practical sense, finite and subject to sequestration' Rich-
mond Newspapers, Inc. v. Virginia, 448 U.S. at 598 n.25 (Brennan, J., concurring in
the judgment). However, the ineffectiveness of one alternative clearly does not justify
closure. At most, it merely affects the burden of proof on those who would close the
proceedings. See text accompanying notes 168-75 infra.

" The extraordinary cases will be of two kinds. One kind, for example, the
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The issue of closure of pretrial proceedings should be handled in
the same way as that of closure of trials: the presumption is one of
openness; those wanting to proceed otherwise must justify doing so.,14

V Limits on the Public Right of Access

Although the Court in Richmond Newspapers recognized that
the first amendment right of access is not absolute, it did not identify
specifically those "overriding interests" that would justify closure, or
other less drastic limitations on the right.' ' Because the Court's con-
clusion that the public access right covers criminal trials is based upon
history and public policy, these same two considerations must be rele-
vant in identifying limits on the right.' 6 And the right is subject of
course to time, place, and manner restrictions."

A. Historical Limits

At least five members of the Court use history to define the scope
of the right of access. The right was found to extend to trials in no
small part because of the centuries-old history of open Anglo-
American criminal trials." ,8 If the scope of the right is partly defined
by a history of openness, then historical limits are also part of its defi-
nition." 9 For example, since the public has always been excluded from

assassination of the President, is so newsworthy that secret pretrial proceedings will
not keep any secrets and will accomplish little beyond arousing public suspicion. See
Fenner & Koley, supra note 10, at 512-13. The other kind is the locally prominent
case. In this case those who would close the pretrial proceeding might be able to meet
their burden of proof, but because this case is the exception it must be dealt with on
its peculiar facts and problems; it does not dictate the general rule.

'4 See notes 164-66 and accompanying text infra.
",' See Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 (plurality opin-

ion).
116 See text accompanying notes 38-40 supra.
"' Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 n.18 (plurality opin-

ion).
" See notes 38, 61-62 & 85 and accompanying text supra.
'9 In Richmond Newspapers, involving access to a criminal trial, there is a first

amendment-protected public right of access. In Houchins v. KQED, 438 U.S. 1
(1978), involving access to a prison, there is no first amendment-protected public

[Vol. 16



Access to Judicial Proceedings

the traditional bench conference, only unusual and particularized pub-
lic policy reasons will justify a right of access thereto.20 Similarly, in
camera proceedings are historically-and by definition-closed to the
public; therefore, absent sufficient countervailing public policy consid-
erations, the right of access does not extend to historically accepted
uses of in camera proceedings.2' Historical limitations also maintain
the traditional confidentiality of discussions among judges and
clerks.'22 This theory also supports closed grand jury deliberations.23

right of access. The distinction between these two situations may, in part, involve a
point recognized by Justice Stevens in RichmondNewspapers, although in support of
an entirely different conclusion. He noted that Houchins involved "an attack on a
long-standing policy of concealment' Richmond Newspapers, Inc. v. Virginia, 448
U.S. at 583 (Stevens, J., concurring). Cf. Amalgamated Food Employees Union v.
Logan Valley Plaza, 391 U.S. 308, 320 (1968) ("where property is not ordinarily open
to the public, this Court has held that access to it for the purpose of exercising First
Amendment rights may be denied altogether," citing Adderley v. Florida, 385 U.S. 39
(1966), which involved demonstrators on jailhouse grounds), overruled on other
grounds, Hudgens v. NLRB, 424 U.S. 507 (1976).

2I See United States v. Gurney, 558 E2d 1202, 1210 (5th Cir. 1977), cert. denied,
435 U.S. 968 (1978). This sort of limitation can also be analyzed as a reasonable time,
place, and manner limitation. See note 149 infra.

2I Cf. United States v. Nixon, 418 U.S. 683,714 (1974) ("It is elementary that in
camera inspection of evidence is always a procedure calling for scrupulous protection
against any release or publication of material not found by the court, at that stage,
probably admissible in evidence and relevant to the issues of the trial for which it is
sought?').

322 Cf. United States v. Gurney, 558 E2d 1202, 1210-11 (5th Cir. 1977) cert.
denied, 435 U.S. 968 (1978) ("The press clearly has no constitutional right of access
to the written communications between judge and jury. Compelling governmental
interest in the integrity of jury deliberation requires that the privacy of such delibera-
tions and communications dealing with them be preserved.').

23 Countervailing right and interests also justify private grand jury delibera-
tions and communications dealing with them be preserved?'). See also United States
v. Nixon, 418 U.S. 683, 708 (1974).

23 Countervailing rights and interests also justify private grand jury delibera-
tions. Secrecy at that stage helps

"'(1) [t]o prevent the escape of those whose indictment may be contem-
plated; (2) to insure the utmost freedom to the grand jury in its delibera-
tions, and to prevent persons subject to indictment or their friends from
importuning the grand jurors; (3) to prevent subornation of perjury or
tampering with the witnesses who may testify before grand jury [sic] and
later appear at the trial of those indicted by it; (4) to encourage free and
untrammeled disclosures by persons who have information with respect to
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Where a history of openness does not exist, a right of access usually
will not be found in the absence of strong countervailing public policy.
The right and therefore the presumption of openness would not
apply. 

2 4

B. Public Policy Limits: Countervailing Rights and Interests

Once the right of access is found to apply to a particular proceed-
ing, the same public policy considerations relevant to defining the
scope of the right are relevant to determining whether its infringement
can be justified. Such considerations can be sufficiently important to
justify narrowly-tailored limitations on the first amendment right of
access. These countervailing rights and interests can be placed into
four categories: fair administration of justice;'25 national security;'26

confidential investigative information; and other state and private
confidences recognized by law.

1. Fair administration ofjustice

The first category of countervailing rights and interests includes
the sixth amendment right of a criminal defendant to a public trial by
an impartial jury.'2 It also includes the independent interest of the
prosecution and the public in the enforcement of these sixth amend-

the commission of crimes; (5) to protect innocent accused [sic] who is
exonerated from disclosure of the fact that he has been under investigation,
and from the expense of standing trial where there was no probability of
guilt."'

Houchins v. KQED, Inc., 438 U.S. 1, 35 n.26 (1978) (Stevens, J., dissenting), quot-
ing United States v. Proctor & Gamble Co., 356 U.S. 677, 681 n.6 (1958), quoting
United States v. Rose, 215 E2d 617, 628-29 (3d Cir. 1954).

" Even in the case of the proceeding which historically is closed, exclusion of
the public can violate first amendment rights. For example, shifting portions of the
proceedings to a bench conference or an in camera proceeding to escape the
open-trial right goes beyond the historically accepted uses of these proceedings and is
unconstitutional. Objections to proceeding with significant portions of the trial in
this fashion should be recorded and heard. See text accompanying notes 154-56
infra.

"' Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 n.18 (plurality opin-
ion).

,26 Id. at 598 n.24 (White, J., concurring).
2 Gannett Co. v. DePasquale, 443 U.S. at 378-87.
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ment guarantees, 2 and everyone's interest in seeing that our judicial
system, in both civil' 29 and criminal cases, operates justly and fairly. 3'

This category includes the more typical objection that publicity
generated at an open pretrial proceeding will prejudice the jury pool
against the defendant. 3' It also includes the less typical situation in
which, for reasons such as a witness' fear of retaliation or a psycholog-
ical block against relating the facts in public, 3 2 the trial court is unable
to compel important testimony in open court

2. National security

A second type of interest that can justify infringement of the first
amendment right is the state's, and ultimately the public's, interest in

128 Id. at 483.
129 See Part III supra. Cf. Levine v. United States, 362 U.S. 610, 616 (1960)

(upholding closure, where no objection was raised, of a proceeding for contempt for
refusal to testify before a grand jury).

130 Cf. Freedom of Information Act, 5 U.S.C. § 552(b)(7)(B) (1976) (investiga-
tory records compiled for law enforcement purposes exempt from disclosure, but
only to the extent that disclosure would, inter alia, deprive a person of right to fair
trial); Government in the Sunshine Act, 5 U.S.C. § 552b(c)(7)(B) (1976) (same).

1 E.g., United States v. Civilla, 493 E Supp. 786, 787 (W.D. Mo. 1980).
132 Kirstowsky v. Superior Court, 143 Cal. App. 2d 745, 753-54, 300 P.2d 163,

169 (1956). But see United States v. Powers, 622 E2d 317, 330 (8th Cir. 1980) (McMil-
Ian, J., dissenting) ("the fact that a public trial would inhibit truthful testimony
undercuts the rationale that public trials encourage truthful testimony"). See gener-
ally United States v. Nixon, 418 U.S. 683, 709 (1974) ("The need to develop all rele-
vant facts in the adversary system is both fundamental and comprehensive:'); Cham-
bers v. Mississippi, 410 U.S. 284, 302 (1973) ("Few rights are more fundamental than
that of an accused to present witnesses in his own defense.').

For example, if a minor who is the complaining witness in a criminal prosecu-
tion for rape cannot be compelled to testify in open court, but will testify in closed
session-in spite of the fact that even the closed court will contain a judge, the defen-
dant, the attorneys, various employees of the court, and the members of the jury,
likely strangers all-the government's interest in a fair trial might justify limited clo-
sure during that individual's testimony. Even here, however, the judge must consider
whether securing this testimony requires that all nonparticipants be excluded. See
e.g., United States ex rel. Latimore v. Sielaff, 561 E2d 691 (7th Cir. 1977), cert.
denied, 434 U.S. 1076 (1978) (judge excluded general public but allowed members of
press to stay). Cf. Globe Newspaper Co. v. Superior Court, 80 Mass. Adv. Sh. 485,
vacated and remanded for consideration in light of Richmond Newspapers, 101 S.
Ct. 259 (1980), 81 Mass. Adv. Sh. 1493, cert. granted, 50 U.S.L.W. 3395 (U.S. Nov.
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national security."3 Such an interest would block public access during
war to information about the number and location of troops'14 and
public access at any time to information that would set in motion a
nuclear holocaust.'3 Consideration of national security is also appro-
priate when the government alleges that access to presidential records
would cause serious international repercussions,3 6 or when access is
sought to materials claimed to be essential to the operation of our for-
eign intelligence service.13 7

17, 1981) (Massachusetts Supreme Judicial Court upholds statute requiring closure
of sexual assault trials during testimony of minor complainants).

'I This is an interest which can justify infringement of the "almost insurmount-
able" protection against prior restraints. Richmond Newspapers, Inc. v. Virginia, 448
U.S. at 587 (Brennan, J., concurring in the judgment). See New York Times Co. v.
United States, 403 U.S. 713, 726-27 (1971) (Brennan, J., concurring).

"' Haig v. Agee, 101 S. Ct. 2766, 2783 (1981); New York Times Co. v. United
States, 403 U.S. 713, 726 (1971) (Brennan, J., concurring); Near v. Minnesota, 283
U.S. 697, 716 (1931).

"I See New York Times Co. v. United States, 403 U.S. 713 726-27 (1971)
(Brennan, J., concurring).

In United States v. Progressive, Inc. 467 E Supp. 990 (W.D. Wis.), appeal dis-
nissed, 610 F2d 819 (7th Cir. 1979), the trial court enjoined as a threat to national
security the publication of restricted data in an article describing the operation of a
hydrogen bomb. The appeal was dismissed when it became clear that this informa-
tion was already public. Cox, The Supreme Court, 1979 Term-Foreword: Freedom
of Expression in the Burger Court, 94 HAV v. L. REv. 1, 5 n.10 (1980).

' See United States v. Nixon, 418 U.S. 683, 708 n.17 (1974); New York Times
Co. v. United States, 403 U.S. 713, 729-30 (1971) (Stewart, J., concurring). See also
United States v. Nixon 418 U.S. 683, 712 n.19 (1974) (noting that this case is "not
concerned ... with the President's interest in preserving state secrets").

"I In a footnote in the per curiam opinion in Snepp v. United States, the Court
stated: "The Government has a compelling interest in protecting both the secrecy of
information important to our national security and the appearance of confidentiality
so essential to the effective operation of our foreign intelligence service." 444 U.S.
507, 509 n.3 (1980) (per curiam). The Court also said: "The continued availability of
these foreign sources depends upon the CIAs ability to guarantee the security of
information that might compromise them and even endanger the personal safety of
foreign agents." Id. at 512. Snepp did not involve public access but rather disclosure
by a former employee in violation of his agreement not to disclose. See also Haig v.
Agee, 101 S. Ct. 2766 (1981); Richardson v. United States, 418 U.S. 166 (1974).

Congress considered national security and foreign policy interests when selecting
materials to be exempt from the Freedom of Information Act, 5 U.S.C. § 552(b)(1)
(1976), and meetings to be exempt from the Government in the Sunshine Act, 5
U.S.C. § 552b(c)(1) (1976).
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3. Confidential investigative information

A third category of countervailing interests encompasses the pres-
ervation of confidential investigative information, both general infor-
mation regarding investigative procedures and specific information
regarding ongoing investigations.' 38 This category includes protection
of the federal "skyjacker" profile3 9 and the identity of police infor-
mants and undercover agents.?1 Public policy considerations may sup-
port confidentiality, for example, to the extent that the effectiveness of
a lawful investigative technique depends upon keeping details from
those being investigated; to the extent that usefulness of a plan to pro-
tect the President requires that potential assassins not learn its specif-
ics; and to the extent that the protection of witnesses requires that their
new identities and locations not be revealed. Moreover, when a chal-
lenger makes a prima facie case against confidentiality, release should
initially be restricted to an in camera inspection by the court. 14'

4. Other state and private confidences recognized by law

A fourth category of countervailing rights and interests which
may justify infringing the public's right of access comprises other suffi-
ciently important state and private confidences recognized by law, for
example trade secrets'42 and an individual's right to privacy. '43 This cat-

,31 See generally Freedom of Information Act, 5 U.S.C. § 552(b)(7)(D)-(F)
(1976); Government in the Sunshine Act, 5 U.S.C. § 552b(c)(7)(D)-(F) (1976).

,31 United States v. Bell, 464 E2d 667 (2d Cir.) cert. denied, 409 U.S. 911 (1972).
,40 Gannett Co. v. DePasquale, 443 U.S. at 398 (Powell, J., concurring); United

States ex rel. Lloyd v. Vincent, 520 E2d 1272 (2d Cir.), cert. denied, 423 U.S. 937
(1975). Maintaining secrecy regarding the identity of intelligence agents is discussed as
a function of national security. See notes 136-37 and accompanying text supra.

'1' See United States v. Nixon, 418 U.S. 683, 713-14 (1974).
,42 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 600 n.5 (Stewart, J.,

concurring in the judgment); Curtis, Inc., v. District Court, 186 Colo. 226, 231, 526
P.2d 1335, 1337 (1974) ("it... would be folly to commence a suit to protect a thing
that will be lost by that suit"); Fenner & Koley, supra note 10, at 518 n.334. Cf. Free-
dom of Information Act, 5 U.S.C. § 552(b)(4) (1976) (protecting from disclosure
"trade secrets and commercial or financial information obtained from a person and
privileged or confidential"); Government in the Sunshine Act, 5 U.S.C. § 552b(c)(4)
(1976) (same).

I'l Section 552(b)(6) of Title 5, United States Code, exempts "personnel and
medical files and similar files the disclosure of which would constitute a clearly
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egory includes only information specifically protected. For example, it
is not enough to justify closure that Rule 611(a) of the Federal Rules of
Evidence says that "[tihe court shall exercise reasonable control over
the mode and order of interrogating witnesses and presenting evidence
so as to... protect witnesses from harassment or undue embarrass-
ment." And even when justified, closure must be limited to the mini-
mum necessary to present the protected information.

The mere presence of one or more of these countervailing rights
and interests does not legitimate closure. The right of access still
applies; the opportunity for a hearing must be provided, and the pre-
sumption of openness must be overcome on the facts of each particu-
lar case; 144 the least restrictive alternative must be chosen. 145

C. Time, Place, and Manner Regulation

Reasonable controls unrelated to the content of the proceeding
may be imposed upon spectators. For example, a limited seating
capacity may be accommodated by limits on the number of spectators,

unwarranted invasion of personal privacy" from disclosure under the Freedom of
Information Act, 5 U.S.C. § 552 (1976). Similar exceptions for meetings appear in
the Government in the Sunshine Act, 5 U.S.C. § 552b(c)(4)-(6) (1976). Justice Black-
mun has suggested a possible third example: limiting access to judicial proceedings in
order to effectuate a legislative determination that the confidentiality of information
be preserved prior to a determination that the information was lawfully acquired. See
Gannett Co. v. DePasquale, 443 U.S. at 439-40 (Blackmun, J., concurring in part
and dissenting in part), citing United States v. Cianfrani, 573 E2d 835 (3d Cir. 1978)
(involving Title III of the Omnibus Crime Control and Safe Streets Act of 1968, 18
U.S.C. §§ 2510-2520 (1976 & Supp. III 1979)). The secrecy of grand jury proceedings
also sometimes serves to protect the privacy of the innocent accused, see note 123
supra, and the in camera hearing required in Rule 412(c)(2) of the Federal Rules of
Evidence is designed to protect the privacy of the victim.

Note that statutes such as these can limit the access right but not the right to
publish the information if obtained through no wrongdoing of the publisher. Land-
mark Communications Inc. v. Virginia, 435 U.S. 829 (1978); Smith v. Daily Mail
Publishing Co., 443 U.S. 97 (1979); Cox, The Supreme Court, 1979 Term-
Foreword: Freedom of Expression in the Burger Court, 94 HAtv. L. REv. 1, 16-17
(1980). See note 8 supra and notes 151-52 and accompanying text infra.

'"See Parts VI & VII infra.
", Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 (plurality opinion).

See note 170 infra.
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with a preference for media access;'"6 courtroom decorum can be
enforced with no infringement of the public access right;' 7 specific
spectators intimidating a particular witness can be removed during
that witness' testimony;"'4 spectators may be screened for weapons;' 49

141 Id. at 581 n.18 (plurality opinion); id. at 582 (Stewart, J., concurring in the

judgment); Gannett Co. v. DePasquale, 443 U.S. at 439 (Blackmun, J., concurring
in part and dissenting in part). See Fenner & Koley, supra note 10, at 480-81 (citing
authorities); Note, Trial Secrecy and the First Amendment Right to Public Access to
Judicial Proceedings, 91 HARv. L. Rv. 1899, 1913-14 (1978). Cf. Richmond News-
papers, Inc. v. Virginia, 448 U.S. at 586 n.2 (Brennan, J., concurring in the judg-
ment); Gannett Co. v. DePasquale, 443 U.S. at 397-98 (Powell, J., concurring);
Houchins v. KQED, Inc., 438 U.S. 1, 17 (1978) (Stewart, J., concurring in the judg-
ment); Saxbe v. Washington Post Co., 417 U.S. 843, 864 (1974) (Powell, J., dissent-
ing) (each suggesting that the press has a special role as the "agent" of the public,
funneling information where it is not possible for each member of the public to
obtain individual access). For an example of the preference for access for the media
as agent of the public, consider the preliminary hearing in the October 22, 1981 mur-
ders of two police officers and a security guard in Rockland County, New York. The
judge barred the public because of limited space in the courtroom, saying in response
to a defense counsel's objection that "the press represents the public also:' N.Y.
Times, Oct. 24, 1981, at 9, col. 3-4.

Even Pell v. Procunier, 417 U.S. 817, 833-34 (1974); Saxbe v. Washington Post
Co., 417 U.S. 843, 850 (1974); and Branzburg v. Hayes, 408 U.S. 665, 684-85 (1972),
which say that newsmen have no constitutional right of access beyond that afforded
the general public, do not say that newsmen cannot serve as agents of the rest of the
public in the exercise of their admitted right of access.

"41 Gannett Co. v. DePasquale, 443 U.S. at 439 (Blackmun, J., concurring in
part and dissenting in part). See Illinois v. Allen, 397 U.S. 337, 343 (1970) ("It is
essential to the proper administration of criminal justice that dignity, order and deco-
rum be the hallmarks of all court proceedings in our country?') Cf., e.g., Cohen v.
California, 403 U.. 15 (1971); Cox v. Louisiana, 379 U.S. 559 (1965); Wood v.
Georgia, 370 U.S. 375 (1962) (limitations on comments outside courtroom must be
evenhandedly applied without regard to content).

In perhaps its most famous reversal because of prejudicial publicity, the United
States Supreme Court found that the failure of the trial judge to enforce proper
courtroom decorum contributed considerably to the denial of the defendant's
fair-trial right. Sheppard v. Maxwell, 384 U.S. 333, 354 (1966). For example, at the
coroner's inquest, "[w]hen Sheppard's chief counsel attempted to place some docu-
ments in the record, he was forcibly ejected from the room by the Coroner, who
received cheers, hugs, and kisses from ladies in the audience!' Id. at 339-40.

"I E.g., United States ex rel. Orlando v. Fay, 350 E2d 967 (2d Cir. 1965)
(affirming exclusion of public, except for reporters and attorneys, from trial where
defendant and his sympathizers were harassing and intimidating witnesses).

"9 Marshall Dillon's requirement that weapons be checked at the courtroom
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and reasonable restrictions may be placed upon access to exhibits if
unrelated to the content or substance of the exhibit.' 10

The fact that the right of access is not absolute raises the danger
that a legitimate denial of access to information will be offered as a
justification for limitations on what the media may publish. The argu-
ment would be that the media have the right to publish only that infor-
mation to which they have a right of access. However, an interest that
justifies closing a judicial proceeding does not necessarily justify
restrictions on publication once the information involved becomes
known. If there are allegations that the method by which the informa-
tion was obtained was illegal, they must be dealt with as such. The
commission of a crime in the process of obtaining information must
be sanctioned through the usual criminal justice process. , , It may not
be sanctioned by restraining publication of information for no other
reason than that the information was illegally obtained. That the gov-
ernment can control where one goes does not mean that it can control
what one says. The right to keep information secret is not equivalent
to the right to prevent'its publication once it becomes known. 152

door illustrates that on occasion the two considerations of reasonable time, place,
and manner regulation and historically imposed regulation can support the same lim-
itation. Similarly, Justice Brennan in Richmond Newspapers suggested that restric-
tions on public intrusion in a bench conference are "reasonable restrictions imposed
upon courtroom behavior in the interests of decorum." Richmond Newspapers, Inc.
v. Virginia, 448 U.S. at 598 n.23 (Brennan, J., concurring in the judgment). This
restriction can also be analyzed as historically imposed. See note 146 and accompany-
ing text supra.

130 United States v. Gurney, 558 E2d 1202, 1210 (5th Cir. 1977), cert. denied, 435
U.S. 968 (1978) ("When exhibits were received into evidence and the subject of scru-
tiny by press and public it was reasonable for the court to condition their examination
by the press upon the Clerk's availability!'). See Sheppard v. Maxwell, 384 U.S. 333,
358 (1966).

"I See New York Times Co. v. United States, 403 U.. 713, 733-37 (1971)
(White, J., concurring).

152 Among the recent series of public access cases, Landmark Communications,
Inc. v. Virginia, 435 U.S. 829 (1978), and Smith v. Daily Mail Publishing Co., 443
U.S. 97 (1979), recognized this at least so long as the publisher itself has not secured
this information directly by illegal means. Landmark rejects the argument that the
first amendment does not extend to the publication of information which legitimately
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VI. Preclosure Hearings and the Public Right to Participate

Because the participants in a trial are unlikely to protect the pub-
lic's interests, ' adequate consideration of the first amendment right
of access requires that before any judicial proceeding to which the
right extends can be closed there must be an opportunity for public
participation in a preclosure hearing."5 ' A number of the Justices in
Richmond Newspapers indicated that a criminal trial must remain
open to the public until closure is justified on the record. 5 A majority
of the Justices in Gannett stated that pretrial. proceedings in criminal
cases may not be closed to the public or the press until every person

can be kept confidential. 435 U.S. at 840. See L. TRmE, AMERICAN CONSTITuTiONAL

LAW 70-71 (Supp. 1979).
New York Times Co. v. United States, 403 U.S. 713 (1971), refused to enjoin

publication of the Pentagon Papers in spite of their "Top Secret-Sensitive" classifica-
tion and the fact that they were obtained from the government surreptitiously. See
also Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 556, 559 (1976).

"I See notes 14-16 supra. See also Sacramento Bee v. United States District
Court, 656 E2d 477, 480 (9th Cir. 1981) (in criminal trial, defense counsel and prose-
cution preferred exclusion of the media to sequestration).

,14 Fenner & Koley, supra note 10, at 445-60. See, Nebraska Press Ass'n v.
Stuart, 427 U.S. 539, 562, 565 (1976). Cf. Richmond Newspapers, Inc. v. Virginia,
448 U.S. at 580-81 (plurality opinion) (criminal trials must remain open to the public
until closure is justified on the record); id. at 584 (Stevens, J., concurring)(same). In
re United States ex rel. The Pulitzer Publishing Co., 635 E2d 676, 678 (8th Cir. 1980)
(reversing trial court's closure of voir dire examination because trial judge failed to
announce reasons for closure and to consider the public right of access). See also
Wood v. Georgia, 370 U.S. 375, 386, 388 (1962); Sacramento Bee v. United States
District Court, 656 E2d 477, 482 (9th Cir. 1981).

'"I Chief Justice Burger, joined by Justices White and Stevens, stated in his
penultimate sentence, "Absent an overriding interest articulated in findings, the trial
of a criminal case must be open to the public:' Richmond Newspapers, Inc. v. Vir-
ginia, 448 U.S. at 581 (plurality opinion) (footnote omitted). The opinions, concur-
ring in the judgment, of Justices Brennan (joined by Justice Marshall), Stewart, and
Blackmun all state that the right of access is a first amendment right. Id. at 585 (Bren-
nan, J., concurring in the judgment); id. at 599 (Stewart, J., concurring in the judg-
ment); id. at 604 (Blackmun, J., concurring in the judgment). Thus, those who would
infringe this right bear a heavy burden, see note 164 infra, and it is difficult to believe
that an appellate court would uphold an infringement of such a right without a sound
basis in the record. In fact, Justice Stewart based his ruling in Richmond Newspapers
on the fact that "the trial judge appears to have given no recognition" to the right of
access. Id. at 600-01 (Stewart, J., concurring in the judgment).
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removed from the court has been provided a reasonable opportunity
to object. 56

A preclosure hearing with public participation is no more than is
required by the strict scrutiny under procedural due process that courts
generally apply whenever first amendment rights are jeopardized. 57

At the very least, because first amendment rights require greater pro-
cedural safeguards than property interests in general, deprivation-
of-property due process must accompany a closure of judicial pro-

116 Gannett Co. v. DePasquale, 443 U.S. at 401 (Powell, J., concurring); id. at

445-46 (Blackmun, J., joined by Brennan, White, and Marshall, JJ., concurring in
part and dissenting in part).

"[Where first amendment rights are threatened with limitation in any
degree, the most exacting measure of procedural due process will be prescribed to
insure their maximum protection." McKay, The Preference For Freedom, 34 N.Y. U.
L. REv. 1182, 1219 (1959). "When a State would directly impinge upon interests in
free press, this Court has on occasion held that opportunity for a fair adversary hear-
ing must precede the action, whether or not the speech or press interest is clearly pro-
tected under substantive First Amendment standards.' Board of Regents v. Roth,
408 U.S. 564, 575 n. 14 (1972). See also, e.g., Southeastern Promotions, Ltd. v. Con-
rad, 420 U.S. 546 (1975); Freedman v. Maryland, 380 U.S. 51 (1965).

In Carroll v. President & Commissioners of Princess Anne, 393 U.S. 175 (1968),
county officials had obtained an ex parte 10-day restraining order against arguably
first-amendment-protected activities; the National States Rights Party, a "white
suprematist" organization, was restrained from holding rallies or meetings in the
county. The Supreme Court found the ex parte nature of the hearing constitutionally
procedurally defective and set aside the order "because of a basic infirmity in the
procedure by which it was obtained. It was issued ex parte, without notice to petition-
ers and without any effort, however informal, to invite or permit their participation
in the proceedings." Id. at 180. The Court concluded that "the failure to invite partic-
ipation of the parties seeking to exercise First Amendment rights ... substantially
imperils the protection which the Amendment seeks to assure." Id. at 184.

The obscenity cases are illustrative. The decision to suppress allegedly obscene
materials must be made under the strictest of procedural safeguards. E.g., Freedman
v. Maryland, 380 U.S. 51 (1965); Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963).
Procedural safeguards at least as strict are called for in the area of political speech or
press concerning the criminal justice system. Monaghan, First Amendment "Due
Process," 83 HARv. L. REv. 518, 519, 524 (1970). See Carroll v. President & Com-
missioners of Princess Anne, 398 U.S. 175, 182 (1968) ("In the present case, [involv-
ing political speech] the reasons for insisting upon an opportunity for hearing and
notice, ... are even more compelling than in cases involving allegedly obscene
books."). See also Fenner & Koley, supra note 10, at 449.
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ceedings.15 8 Due process in the deprivation of property interests
requires consideration of three factors:

First, the private interest that will be affected by the official
action; second, the risk of an erroneous deprivation of such
interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safe-
guards; and finally, the Government's interest, including the
function involved and the fiscal and administrative burdens
that the additional or substitute procedural requirement
would entail. 159

The private interests implicated by closure of a proceeding are the
press' and public's first amendment rights, and, in a criminal proceed-
ing, the defendant's sixth amendment right to a fair trial. I6 Few inter-
ests could be more substantial.

If the press and public are denied participation in a preclosure
hearing, the risk of an erroneous deprivation of the right of access is
substantial. Without public participation, the hearing will not be truly
adversarial because the dynamics of the hearing will favor closure.'6

With this participation, the judge, to an extent, is forced to face up to
his or her real reasons for and the ramifications of closure; thus, the
hearing promotes intellectual keenness and honesty. If closure is justi-
fied, presumably that fact will be demonstrated, thereby also promot-
ing the appearance of honesty. Unless the public is assured, first-hand

'58 Regarding the first amendment rights of the press as liberty interests entitled

to due process protection, see Sherrill v. Knight, 569 E2d 124 (D.C. Cir. 1977), which
held that "the interest of a bona fide Washington correspondent in obtaining a White
House press pass is protected by the first amendment. This first amendment interest
undoubtedly qualifies as liberty which may not be denied without due process of law
under the fifth amendment." Id. at 130-31.

The Sherrill court recognized the possibility that the case might involve a
"related and perhaps equally compelling property interest [which] may also be said to
require the procedural protections of the fifth amendment:' Id. at 131 n.22. The
court declined to reach this issue, however, because the reporter's "first amendment
liberty interest independently requires the standards and procedural protections set
forth in this opinion... ." Id.

"' Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
160 See notes 127 & 130-31 and accompanying text supra.
161 See note 153 supra.
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or through the media, that closure is justified, confidence in the fair
administration of justice is bound to suffer.

A preclosure hearing need not create substantial fiscal and
administrative burdens or other governmental or societal costs. Where
possible, advance notice of a closure motion should be given to repre-
sentatives of the press to enable them to be present when the motion is
made.'6 2 In many cases this will allow the preclosure hearing to take
place immediately, with a minimum of inconvenience.' 63 In any event,
any inefficiency can be limited to a few hours of delay so that those
wishing to remain in or to come into the courtroom can secure the
presence of their attorneys.

VII. Burden of Proof

The final area of inquiry regarding limits on the right of access is
the question of the nature and placement of the burden of proof. Sim-
ply stated, the burden of proof is on those who would infringe this
first amendment right, not on those who assert it. '6 Those who would

"I The press is notified as "agent" of the public. See note 146 supra.
6 The opportunity for participation must be a real one. Those opposing closure

must have time to prepare their position. However, at least with regard to media
counsel, with some foresight their basic legal position can be prepared in advance of
particular closure requests. With cooperation among media counsel, those whom
they represent, and counsel for the parties to the case, the factual elements giving rise
to the particular closure request can be added quickly to a written submission or
made a part of the record at the hearing. See Fenner & Koley, supra note 10, at 459 &
n.76.

,64 See, e.g., Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 558-59, 569-70
(1976) (when government seeks prior restraint on publication of information gath-
ered in open court, it has heavy burden of demonstrating that fair trial will be denied
without prior restraint); Buckley v. Valeo, 424 U.S. 1, 25 (1976) (per curiam) (state
must demonstrate sufficiently important interest and employ narrowly drawn means
in order to sustain significant interference with right of political association); New
York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per curiam) (government
has heavy burden of justifying a prior restraint); Tinker v. Des Moines Independent
Community School Dist., 393 U.S. 503, 508-09 (1969) (state must justify school offi-
cials' prohibition of a particular expression of opinion, and "undifferentiated fear of
apprehension of disturbance is not enough to overcome the right to freedom of
expression"); Freedman v. Maryland, 380 U.S. 51, 58 (1965) (government has bur-
den of showing that a film is unprotected expression); Speiser v. Randall, 357 U.S.
513, 528-29 (1958) (violation of due process for state to place burdens of proof and
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close the proceeding must overcome the presumption that it is open.'65

This presumption imposes not only the burden of going forward, but
also the burden of proof. I"

Regarding these burdens, whether a given proceeding has histori-
cally been open or closed is usually easily ascertainable, objective, and
subject to few disagreements. Agreement on public policy consider-
ations tends to be much more difficult to obtain; public policy can
have as many sides as there are participants. As a practical matter,
therefore, the presumption with respect to proceedings or parts of pro-
ceedings which have traditionally been closed will be that denial of
public access is legitimate. The strong tradition of the bench confer-
ence,'67 for example, constitutes prima facie evidence that the right of

persuasion on taxpayer who asserts that his or her first amendment rights are
infringed by state's tax laws).

At least before trial, the first amendment right of access is the only right certain
to be infringed; infringement of countervailing rights is merely speculative. See notes
172-75 and accompanying text infra.

The question of the placement of the burden of proof is likely to be litigated
further, particularly in light of Justice Powell's statement that the burden is on those
who assert the open-trial right to prove that there are alternatives to closure. Gannett
Co. v. DePasquale, 443 U.S. at 401 (Powell, J., concurring).

165 Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 567-68, 573-76 (plural-
ity opinion). The presumption of openness also applies to civil trials, see Part III
supra, and pretrial judicial proceedings. See Part IV supra.

166 In United States v. Powers, 622 E2d 317 (8th Cir. 1980), cert. denied, 449
U.S. 837 (1980), defendant moved that his trial be closed; the prosecutor resisted; and
the trial judge refused to order closure. On appeal of that issue, the defendant argued
"that the District Court erred in placing the burden of proof to compel closure upon
him .... [He] contend[ed] that he should be made only to bear the burden of going
forward .... [He argued further that] the Government should be required to dem-
onstrate that closure is not necessary' Id. at 324. Finding a sixth amendment
open-trial right, and distinguishing this case from Gannett by noting that in the latter
the prosecutor did not resist the closure motion, the court of appeals disagreed with
the defendant. Id. at 321 n.3, 324. Further, the court characterized the burden of a
"defendant seeking a private or secret trial" as "heavy." Id. at 325.

167 See note 120 and accompanying text supra. Even here, however, the first
amendment rights of the public are threatened. It would be unconstitutional to shift
portions of a proceeding to a bench conference for no other reason than to get
around the open-trial right. See note 110 supra. Objections to closed proceedings
must be recorded and heard. The closed proceedings must be supported by findings
on the record. See note 155 and accompanying text supra.
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access does not apply, and shifts the burden of going forward to those
who assert the right.

If the proceeding appears to have been closed traditionally, those
seeking access must challenge the closure with one of three showings:
that the particular session being closed was not historically conducted
in private; that all or part of the proceedings is being closed only to
avoid the public's right of access; or that particularized public policy
reasons for access are strong enough to overcome the tradition of clo-
sure. Any one of these showings can satisfy the burden of going for-
ward.

The burden on those who would infringe the public right of
access is threefold.'68 They must show that the countervailing right or
interest is sufficiently important to warrant the extraordinary protec-
tion of the closed court;'69 that the asserted right or interest cannot be

"I It is essentially the burden set out by Justice Blackmun in his partial dissent in
Gannett Co. v. DePasquale, 443 U.S. at 441-42 (Blackmun, J., concurring in part
and dissenting in part). See Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 565, 569
(1976); Cantwell v. Connecticut, 310 U.S. 296, 304 (1940); Note, A Right of Access
to a Criminal Courtroom: Gannett Co., Inc. v. DePasquale, 51 U. CoLo. L. Rnv.
425, 445-47 (1980); Fenner & Koley, supra note 10, at 492-522.

The appropriate standard of proof is likely to be the subject of further litigation,
in part because, as Justice Blackmun has noted,

uncertainty marks the nature-and strictness-of the standard of closure
the Court adopts. The plurality opinion speaks of "an overriding interest
articulated in findings;" MR. JusTicE STEWART reserves, perhaps not inap-
propriately, "reasonable limitations;" MR. JusTicE BRENNAN presents his
separate analytical framework; MR. JUSTICE POWELL in Gannett was criti-
cal of those Justices who, relying on the Sixth Amendment, concluded that
closure is authorized only when "strictly and inescapably necessary.. :'

Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 603-04 (Blackmun, J., concur-
ring) (citations omitted). Justice Blackmun might have added that his own opinion in
Gannett, joined by Justices Brennan, White, and Marshall, defined the burden as
one of strict and inescapable necessity. Gannett Co. v. DePasquale, 443 U.S. at 440,
448 (Blackmun, J., concurring in part and dissenting in part).

'69 A majority of the current members of the Supreme Court have explicitly
stated that this is part of the burden of those seeking closure of a pretrial proceeding
in a criminal case. Gannett Co. v. DePasquale, 443 U.S. at 401 (Powell, J., concur-
ring) (basing his conclusion on a first amendment public right of access); id. at 441
(Blackmun, J., joined by Brennan, White, and Marshall, JJ., concurring in part and
dissenting in part) (basing his conclusion on a sixth amendment public right of
access). See Note, A Right of Access to a Criminal Courtroom: Gannett Co., Inc. v.
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protected by less restrictive alternatives to closure; 70 and that this right
or interest will be protected by a closed proceeding."'

DePasquale, 51 U. CoLo. L. REv. 425, 445-47 (1980); Fenner & Koley, supra note
10, at 492-522. See also, e.g., Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 562,
568-69 (1976). For particular countervailing interests which might be this important,
see Part V, C supra.

,70 E.g., Gannett Co. v. DePasquale, 443 U.S. at 441-42 (Blackmun, J., concur-
ring in part and dissenting in part); Nebraska Press Ass'n v. Stuart, 427 U.S. 539,
563 (1976); Gooding v. Wilson, 405 U.S. 518, 522-23 (1972); Carroll v. President &
Commissioners of Princess Anne, 393 U.S. 175, 183-84 (1968); Sheppard v. Max-
well, 384 U.S. 333, 357-58 (1966); Sherbert v. Verner, 374 U.S. 398, 407 (1963);
Shelton v. Tucker, 364 U.S. 479, 488 (1960: Cantwell v. Connecticut, 310 U.S. 296,
304 (1940). See Note, A Right ofAccess to 
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With respect to the importance of the movant's countervailing
rights or interests, consider the example of a defendant's motion to
close a criminal trial on the ground that his or her fair trial right would
otherwise be infringed by prejudicial publicity. On one side is a known,
certain, and definite fundamental right: the public right of access to
criminal courts. Closure is a fact, it will occur or not, and in that
regard, involves no speculation.17

1 On the other side is another known
right, the defendant's right to a fair trial, but its infringement is specu-
lative. Before the fact, it is never certain that an open court will ulti-
mately result in an unfair trial.' Whether publicity will result in an

Courtroom: Gannett Co., Inc. v. DePasquale, 51 U. COLO. L. REv. 425, 445-47
(1980); Fenner & Koley, supra note 10, at 492-522. See also Nebraska Press Ass'n v.
Stuart, 427 U.S. 539, 571 (1976) (Powell, J., concurring) (Prior restraint requires a
showing that "a clear threat to the fairness of trial ... is posed by the actual publicity
to be restrained... . [A] restraint may not issue unless it also is shown that previous
publicity or publicity from unrestrained sources will not render the restraint ineffica-
cious."); Oliver v. Postel, 30 N.Y.2d 171, 331 N.Y.S.2d 407, 282 N.E.2d 306 (1972).

Althoiugh the burden consists of three elements, it is indivisible. No one part of
the burden can be satisfied alone. No damage to the countervailing interest or denial
of the countervailing right is proven until it is shown that less restrictive alternatives
will not protect the right or interest. And any damage shown is not traceable to the
openness of the proceeding until it is shown that a closed proceeding would protect
the right, for example, that the national secret is not otherwise publicly available. See
note 135 supra.

In United States v. Powers, 622 E2d 317, 325 (8th Cir.), cert. denied, 449 U.S.
837 (1980), the Eighth Circuit Court of Appeals stated, "The burden, and indeed a
heavy burden, rests on a defendant seeking a private or secret trial. The defendant
must demonstrate the necessity of closure based upon all three prongs of the test. Not
only must the defendant demonstrate a substantial probability of irreparable damage
to his fair trial right, he must also show a substantial probability that alternatives to
closure do not exist and that closure will be effective in protecting against the per-
ceived harm. A mere demonstration of potential harm to the defendant is insufficient
to shift the burden...." Accord, In re United States ex rel. The Pulitzer Publishing
Co., 635 F2d 676, 680 n.I (8th Cir. 1980) (Gibson, J., concurring in the result).

," Speculation about counterweighing interests may not be used to justify a cer-
tain infringement of a known right. See, e.g., Nebraska Press Ass'n v. Stuart, 427
U.S. 539, 563 (1976); id. at 599, 604 (Brennan, J., concurring in the judgment).

' E.g., Nebraska Press Ass'n v. Stuart, 427 U.S. at 569 (recognizing "the prob-
lems inherent in ... demonstrating, in advance of trial, that ... a fair trial will be
denied"); id. at 599 (Brennan, J., concurring in the judgment) ("the harm to a fair
trial.., must inherently remain speculative"); id. at 604 (Brennan, J., concurring in
the judgment).
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unfair trial depends on many factors, including the extent and impact
of coverage, if any, by the media, ,74 and the efficacy of the many ways
of preserving the fairness of a trial without closure.'71

"I Nebraska Press Ass'n v. Stuart, 427 U.S. at 563 (In advance of a proceeding
the extent of any publicity and its impact on the eventual jurors is "of necessity specu-
lative, dealing ... with factors unknown and unknowable."); Fenner & Koley, supra
note 10, at 516-20; Schmidt, Nebraska Press Association: An Expansion of Freedom
and Contraction of Theory, 29 STAN. L. REv. 431, 443-52 (1977); Simon, Does the
Courts Decision in Nebraska Press Association Fit The Research Evidence on the
Impact on Jurors of News Coverage? 29 STAN. L. REv. 515 (1977).

It is worth noting here that the Supreme Court of the United States held that
these burdens of proof were not met in Nebraska Press Ass'n v. Stuart, 427 U.S. 539
(1976), a case in which the record included:

A town of about 850; 'the premediated [sic] mass murder' of six members
of one family, ranging in age from 66 to five; evidence of sexual assault on
children and an elderly woman, both before and after death; a number of
incriminating statements (if not outright confessions) by the accused; and
'widespread' intense and pervasive local, regional, and national news cover-
age, including a National Broadcasting Company helicopter which arrived
in North Platte, Nebraska, from Denver, Colorado, before the bodies had
been removed from their house.

Fenner & Koley, supra note 10, at 522, citing sources.
7I See notes 177-87 and accompanying text infra. If a proceeding is pretrial

there is considerable added speculation regarding whether there ever will be a trial.
See note 105 supra.

The conflict in the example between the right of access and the criminal defen-
dant's fair trial right is not intended to suggest that such a conflict is the usual case.

Much of the analysis in this area begins with the premise that the rights of
the media and the defendant are necessarily infringed and that the answer is
to find one right more important than the other or to try to compromise
the two in some sort of balance. The authors believe that this premise is
wrong and that the bulk of the analysis of this subject never recovers from
the fact that its premise is faulty.. .recovers 
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The less restrictive alternatives,' 7 6 to be used alone or in combina-
tion, include the following: voluntary cooperation; 77 change of

which goes unredressed when an unfair acquittal cannot be reversed. In this sense,
although it is infrequent, the ultimate conflict between free press and fair trial will be
between the public's first amendment right of access and the government's interest in
securing a conviction. Note, Trial Secrecy and the First Amendment Right of Public
Access to Judicial Proceedings, 91 HARv. L. REv. 1899, 1914-15 (1978).

176 The single real criticism of [this use of] ... less restrictive alternative

analysis... involves the results of empirical studies on the effectiveness of
these alternatives. The results ... are to some extent inconsistent. Most
seem to find that initial prejudice can be overcome by factors such as judi-
cial instruction, the solemnity of the situation and the sense of responsibil-
ity thereby created, juror commitment on voir dire, and a continuance to
allow time for the prejudice to dissipate. However, some of the literature
either discounts the cleansing abilities of these alternatives or expresses
doubts about the reliability of the studies which indicate that the alterna-
tives are effective.

Two points should be made in this regard. First, even those who argue
against the effectiveness of many of the alternatives discussed must admit
their effectiveness in the vast majority of criminal trials....

Second, the burden of proof is on those who argue that the rights of
the media should be infringed.. . .These alternatives are accepted as alter-
natives; they have a place in our jurisprudence, and will maintain that place
until those who would infringe first amendment rights instead are able to
demonstrate that they can no longer be considered effective.

Fenner & Koley, supra note 10, at 514-15 (footnotes omitted).
Regarding the inefficacy of a civil damage action against the press as a substitute

for closure, see id. at 510-11.
" Regarding pretrial proceedings, this is the first alternative suggested by the

American Bar Association:

Except as provided below, pretrial proceedings and their record shall be
open to the public, including representatives of the news media. If at the
pretrial proceeding testimony or evidence is adduced that is likely to
threaten the fairness of a trial, the presiding officer shall advise those
present of the danger and shall seek the voluntary cooperation of the news
media in delaying dissemination of potentially prejudicial information by
means of public communication until the impaneling of the jury or until an
earlier time consistent with the fair administration of justice.

AimEUCAN BAR AssociATIoN, STANDARDS RELATING TO THE ADMINISTRATION OF
CRImiNAL JUsTICE, FAIR TRIAL AND FREE PRESS, standard 8-3.2 (2d ed. 1980). See
Keene Publishing Corp. v. Keene District Court, 380 A.2d 261, 263-64 (N.H. 1977);
Stephenson, Fair Trial-Free Press: Rights in Continuing Conflict, 46 BRooKLYN L.
REV. 39, 51-58 (1979).
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venire;' 78 change of venue; 79 voir dire;' 80 continuance;I8' sequestration
of the jury;'82 instructions to the jury; '83 enforcement of courtroom
decorum;' 4 control over courtroom personnel;'85 reversal and new
trial; 86 and, all other alternatives having been demonstrated to be inef-
fective, as the final alternative to closing the entire proceeding, clear-
ing the courtroom for as short a time as possible.'17 Even this final
alternative will not be the least restrictive alternative possible unless
any closed part of the proceeding is recorded and a transcript is made
public as soon as possible in light of whatever facts justified partial
closure.

278 Fenner & Koley, supra note 10, at 497.

,"Id. at 498-500. See United States v. Civella, 493 E Supp. 786 (W.D. Mo.
1980).

180 Fenner & Koley, supra note 10, at 495-97.
Id. at 500-02.

282 Id. at 504. The ability to sequester the jury at trial, but not during pretrial

proceedings, is one of the factors that distinguish Richmond Newspapers from Gan-
nett. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 581 (plurality opinion); id.
at 598 n.25 (Brennan, J., concurring in the judgment). See note 112 supra. See also,
e.g., AmiucAN BAR AssOcIATION, STANDARDs RELATNo To Tm ADMInSTRATION

OF CRIMINAL JUSTICE, FAIR TRIAL AND FAEE PnEss, standard 8-3.2 (2d ed. 1980).
Richmond Newspapers involved a defendant's fourth trial on a murder charge.

Although it is not clear from the record, it may have been that the trial judge was
worried about the possibility of a fifth trial and what information might be com-
municated to those who would ultimately be jurors in a fifth. Although sequestration
will not keep information from a jury in a subsequent proceeding, speculation about
or the chance that there may be a new trial cannot be used ot justify infringement of
first amendment rights. Such speculation does not outweigh the first amendment. See
United States v. General Motors Corp., 352 E Supp. 1071, 1074 (E.D. Mich. 1973)
("a free press cannot be shackled by speculations as to inflammatory publicity"). See
also note 172 supra.

283 Fenner & Koley, supra note 10, at 504-06. This includes instructions, at the
beginning of the trial, that the jurors not discuss or read about the case, and at the
end, that it is the jurors' duty to decide solely upon the evidence.

28 Id. at 502-03. See note 147 supra.
285 Fenner & Koley, supra note 10, at 506-09.
286 Id. at 509. Cf. Chandler v. Florida, 101 S. Ct. 802, 813 (1981) ("a defendant

has the right on review to show that the media's coverage of his case... compro-
mised the ability of the jury to judge him fairly").

287 Cf. Gannett Co. v. DePasquale, 443 U.S. at 400 (Powell, J., concurring)
("members of the press and public objecting to the exclusion have the right to
demand that it extend no farther than is likely to achieve these goals").
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The proponents of closure have the burden of showing why, out
of all the options available, it is necessary to pick closure, the most
drastic. If one or more of the alternatives will protect the right or inter-
est asserted in support of closure, any infringement of the right or
interest occurs not by reason of open proceedings but by reason of the
participants' failure to make effective use of the alternatives."' Clo-
sure cannot be allowed to become the panacea for the participants'
lack of imagination'89 or counsels' lack of skill in the use of these alter-
natives.

The third part of the burden requires that those seeking closure
prove that closure will effectively achieve the desired end. 9' Closing
the proceeding does not restrict publishing information gathered in
other ways, for example from other sources, or "publishing whatever
information by chance or by design leaks out however accurate or gar-
bled the leaked information may be, or even indulging in speculation
or publicizing gossip or rumors-gossip spawned in part perhaps by
the secrecy surrounding the closed proceeding, rumors which 'could
well be more damaging than reasonably accurate news accounts."" 9'

As a practical matter, once a court is presented with countervail-
ing rights or interests which are sufficiently important to warrant clo-
sure, and which cannot be protected by use of less restrictive alterna-
tives, it is likely to presume that closure will be effective. But if there is
any reason to suspect otherwise, those seeking closure must come for-
ward and prove that it will work. For example, if the information
involved is already public knowledge, the burden of proving the effec-
tiveness of closure cannot be satisfied.'92

"' See, e.g., Fenner & Koley, supra note 10, at 495-515.
"' In Sacramento Bee v. United States District Court, 656 E2d 477 (9th Cir.

1981), the Court of Appeals refused to issue a writ of mandate ordering the district
court to issue no further orders excluding the press from any stage of an ongoing
criminal trial. In refusing to issue the "extraordinary writ," the court noted that the
district court asked counsel for the newspaper for alternatives to excluding the press
but "[e]xperienced counsel failed to offer anything new." Id. at 482.

110 Fenner & Koley, supra note 10, at 520-22.
"' Id. at 521, quoting Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 567 (1976)

(footnotes omitted).
"I See note 135 supra.
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Conclusion

For five consecutive terms the Supreme Court produced at least
one major case with respect to press scrutiny of our criminal justice
system. The Court led us up one face of our mountain of a first
amendment: from Nebraska Press through Landmark, it firmly estab-
lished the right to publish. Gannett, like a box canyon, cost much time
and energy but led us nowhere. Now the Court has crossed to the
other side, the right of access. Richmond Newspapers was the "water-
shed case' 193 Because of the lack of clear direction from the Court, 94

the climb down this second side will surely, although needlessly, be as
long and arduous as the climb up the first.

"' Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 582 (Stevens, J., con-
curring).

,' See note 30 supra.
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