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Dear Amy, 

What follows is the opinion letter you requested of me. I will send it to you via 
postal mail and as an attachment to an e-mail. 

I want to apologize for the length of this letter. I did not have enough time to 
make it shorter. As you know, I have been on vacation and I am leaving town again later 
today. In addition, I am not sure how much detail you want and, knowing that it is easier 
to delete what you see than it is to add what you do not see, I wrote more rather than less. 

Please let me know if there is anything more you would like for me to do. (I will 
be back in my office next Tuesday.) 

I. INTRODUCTION 

The questions asked of me are these three: First, "whether the delegation of 
authority to determine the location of judicial vacancies to the Supreme Court or the 
Judicial Resources Commission is constitutional." Second, does this kind of delegation 
require a constitutional amendment. The third question has to do with how to "make sure 
that the delegated power [includes] very clear standards and procedural safeguards." 

These are, of course, questions of separation of powers, which is a particularly 
difficult part of Constitutional Law. There are fewer cases. What cases there are tend to 
be decided on the basis of each case's own particular facts instead of on the application of 
clear rules to the set of facts at hand. The stakes are high, and coordinate, coequal 
branches of government are involved. The Judicial Branch is asked to review things such 
as how the Legislative and Executive Branches exercise their powers, how they divide 
between themselves powers held in common. The cases are some of the most political 
and, therefore, some of the most emotional and, in turn, some of the most controversial. 
As a general rule, answers are harder to come by. 
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The matter at hand involves a particular subset of separation of powers problems: 
the nondelegation doctrine. This doctrine comes into the picture when one branch of 
government, almost always the Legislative Branch, voluntarily delegates some of its 
power to a coordinate branch. The question is this: How much of its own power can one 
branch delegate to another? Or, stated a bit differently, when has one branch abdicated its 
constitutionally assigned duty by delegating too much of its power to another branch? 

Regarding this doctrine, the Nebraska Supreme Court has written that "[tlhe 
dividing line between constitutional and unconstitutional delegation of legislative power 
under the decisions of many states, including our own, is difficult to determine exactly." 
Anderson v. Tiemann, 182 Neb. 393,400, 155 N.W.2d 322, 328 (1 967). 

11. THE CONSTITUTIONAL SOURCE FOR THE DOCTRINE 

The constitutional source for this doctrine in Nebraska is Article 11, 5 1 and 
Article 111, 5 1 of the Nebraska Constitution. Article 11, 5 1 : "The powers of government 
of this state are divided into three distinct departments, the legislative, executive and 
judicial, and no person or collection of persons being one of these departments, shall 
exercise any power properly belonging to either of the others, except as hereinafter 
expressly provided or permitted."' Article 111, 5 1, states that, except for direct vote of the 
people through the initiative or the referendum, "the legislative authority of the state shall 
be vested in a Legislature consisting of one chamber." 

111. SOME DELEGATION IS ESSENTIAL 

It is important to note up front that a great deal of delegation of legislative power 
is not only constitutional, but is in fact essential if we are to carry out the practical, day- 
to-day functioils of goveri~inent. Federal cases on the subject make the following kinds of 
statements. The Constitution does not "'deny to the Congress the necessary resources of 
flexibility and practicality, which will enable it to perform its function."' Mistretta v. 

I Regarding article 111, $ 1, the court has stated that "The purpose of the clause is to establish the 
permanent framework of our system of government, to assign to the three departments their respective 
powers and duties, and to establish certain fixed principles upoil which our government is to be conducted. 
The clause prohibits one department of government from encroaching on the duties and prerogatives of the 
others or from improperly delegating its own duties and prerogatives." State ex rel. Stenberg v. Murphy, 
247 Neb. 358, 364, 527 N.W.2d 185, 192 (1995) (citation omitted). Accord State ex rel. Spire v. Conway, 
238 Neb. 766, 773,472 N.W.2d 403,408 (1991) ("[A]rticle I1 prohibits one branch ... from encroaching on 
the duties and prerogatives of the others or from improperly delegating its own duties and prerogatives."). 

In the interest of avoiding confusion, section 1 of article I1 of the Nebraska Constitution is the only 
section article I1 has ever contained. There is not and never has been a section 2. State ex rel. Spire v. 
Conway, 238 Neb. 766,767,472 N.W.2d 403,404 (1991). 

The federal constitutional basis for limits on Legislative Branch delegation is Article I, 9 1 of the 
United States Constitution: "All legislative Powers herein granted shall be vested in a Congress of the 
United States." U.S. CONST., Art. I, 9 1. Mistretta v. United States, 488 U.S. 361, 371 (1989). 
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United States, 488 U.S. 361, 372 (1989) (quoting Panama Refining Co. v. Ryan, 293 U.S. 
388, 421 (1935)). Flexibility and practicality includes Congress delegating to the other 
Branches the power to make rules and regulations-the power to draft the details. A 
system where no Congressional delegation was possible, would not work. 

"Once it is conceded, as it must be, that no statute can be entirely precise, and that 
some judgments, even some judgments involving policy considerations, must be left to 
the officers executing the law and to the judges applying it, the debate over 
unconstitutional delegation becomes a debate not over a point of principle but over a 
question of degree." Mistretta v. United States, 488 U.S. 361, 415 (1989) (Scalia, J., 
dissenting). The question, then, is this one: How much delegation does the Constitution 
allow? When does delegation become abdication? This is a difficult (impossible?) line to 
draw in any way but on a case-by-case, fact-by-fact basis, taking into consideration 
"imperatives of events and contemporary imponderables." Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring). 

IV. CASE LAW ON THE LIMITS OF THE NONDELEGATION 
DOCTRINE 

Though Nebraska ilondelegation cases do not rely on federal case law, the general 
principles laid down by the Nebraska Supreme Court are the same as those in federal 
court. Here, then, is a brief summary of federal case law. 

A. FEDERAL CONSTITUTIONAL LAW 

A statute delegating federal legislative power is '"constitutionally sufficient if 
Congress clearly delineates the general policy, the public agency which is to apply it, and 
the boundaries of this delegated authority."' Mistretta v. United States, 488 U.S. 361, 372 
(1989) (quoting American Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946)). United 
States Supreme Court cases have spoken of the "intelligible principles" test, id. at 376- 
does the legislation include a statement of "intelligible principles" under which the 
delegated power is to be exercised? Each of the above statements is pretty vague, but, in 
this area of the law, perhaps such statement must necessarily be vague. Perhaps nothing 
more concrete can be said and we must turn to the facts of various cases. 

In each of two judgments handed down in 1935, the United States Supreme Court 
found a violation of the nondelegation doctrine; it has not found a violation since.3 In 

See, e.g., J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 407 (1928) ("[Olne of the 
great functions conferred on Congress by the Federal Constitution is the regulation of interstate commerce 

- and rates to be exacted by interstate carriers for the passenger and merchandise traffic. The rates to be fixed 
are myriad. If Congress were to be required to fix every rate, it would be impossible to exercise the power 
at all."). 

See Clinton v. New York, 524 U.S. 417,485-86 (1998) (Breyer, J., dissenting) (only twice in its 
history has the Court struck a statute down on the ground that it violated the nondelegation doctrine). 
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one, the Schechtev Poultvy case, the Court struck down a provision of the National 
Industry Recovery Act that gave the President the power to approve "codes of fair 
competition." Schechter Poultry Corp. v. United States, 295 U.S. 495, 521-22 (1935). On 
the one hand, the Court reasoned, the Constitution provides Congress with the flexibility 
and practicality necessary to enable it to establish broad policies and standards, while 
delegating to other branches of the Federal Government the power to make subordinate 
rules-within prescribed limits. Id. at 530. On the other hand, the Constitution does not 
allow Congress to delegate unfettered discretion to the other branches. Congress may not 
give the President the power to make whatever laws he thinks may be needed; Congress 
may not delegate its lawmaking power to another branch of government. Id. at 537.4 The 
problem in Schechtev, said the Court, was that Congress had given the President 
"unfettered discretion" to write law. Id. Congress failed to prescribe specific limits on its 
delegation of power. 

The question, then, is how much discretion is too much? The theory is that the 
other branch's discretion must be contained. In practice, however, not much 
"containment" is required. Since 1935 it is almost as though a violation of the 
nondelegation doctrine is only a theoretical possibility and not a real threat to the validity 
of Congressional acts.5 One Justice has, in fact, stated that "the scope of delegation is 
largely uncontrollable by the courts ...." Mistretta v. United States, 488 U.S. 361, 416 
(1989) (Scalia, J., dissenting). "[A] certain degree of discretion, and thus of lawmaking, 
inheres in most executive or judicial action, and it is up to Congress, by the relative 
specificity or generality of its statutory commands, to determine-up to a point-how 
small or how large that degree shall be." Id. 

The United States Supreme Coui-t has upheld federal "statutes authorizing the 
War Department to recover 'excessive profits' earned on military contracts, authorizing 
the Price Administrator to fix 'fair and equitable' commodities prices, and authoriziilg the 
Federal Communications Commission to regulate broadcast licensing in the 'public 
interest." Touby v. United States, 500 U.S. 160, 165 (1991) (citing, respectively, Lichter 
v. United States, 334 U.S. 742, 778-86 (1948); Yakus v. United States, 321 U.S. 414, 
426-27 (1944); and National Broadcasting Co. v. United States, 319 U.S. 190, 225-26 
(1 943)). 

4 See also Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935). And, in a statement that is of almost no 
help, the Court has said that it is the difference between a delegation of the power to make law, which is 
unconstitutional, and a statutory delegation of the authority to execute the law, under and in pursuance of 
the statute in which the delegation is found, which is constitutional. J.W. Hampton, Jr., & Co. v. United 
States, 276 U.S. 394,407 (1928). 

See Mistretta v. United States, 488 U.S. 361, 416 (1989) (Scalia, J., dissenting) ("[llt is-small 
wonder that we have almost never felt qualified to second-guess Congress regarding the permissible degree 
of policy judgment that can be left to those executing or applying the law." The opinion goes on to point 
out that only twice has the Court invalidated laws under the nondelegation doctrine, citing Panama Re$ Co. 
v. Ryan and Schechter P o ~ ~ l t v  COIF. 1'. United States, both cited in footnotes above). 
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The controlled Substances Act makes it illegal to manufacture, possess, or 
distribute drugs that are listed on any of five "schedules." The Supreme Court upheld the 
statutory delegation to the Attorney General of the power to add new drugs to the 
schedules temporarily when he or she finds that doing so is "necessary to avoid an 
imminent hazard to the public safety." This designation by the Attorney General carries 
with it criminal penalties. For some caught under this law, the Attorney General has 
defined their crime. Congress delegated to the Attorney General the power to determine, 
in part and temporarily, what acts would be criminal. The Court held that the restriction 
placed on the AG that he act when doing so is "'necessary to avoid imminent hazard to 
the public safety"' is a "sufficiently intelligible principle." Touby v. United States, 500 
U.S. 160, 165 (1991) (citations omitted). It is not a standardless (and, therefore, 
unconstitutional) delegation of legislative power. 

Federal constitutional law simply requires some limits on the exercise of the 
delegated power; in National Broadcasting Co. v. United States, 319 U.S. 190, 225-26 
(1943), it was enough of a limit that Congress told the Executive Branch to exercise the 
power "in the public interest." That is not an uncontrolled delegation, it is not a grant of 
"unfettered discretion," it is not an abdication of legislative power. That makes it pretty 
hard to imagine what is. It is pretty hard to imagine how poorly a federal statute would 
have to be drafted so that it would grant "unfettered di~cretion."~ 

In federal court (and in Nebraska's courts as well, as will be seen) the 
nondelegation doctrine should properly be called the "delegation doctrine," because it is a J 
doctrine that allows allnost any delegation that includes any words of limitation, no 
matter how broad, no matter how vague. 

B. NEBRASKA CONSTITUTIONAL LAW 

This inay be the first principle in a case such as the one at hand: "The language of 
article I1 [of the Nebraska Constitution] prohibits one branch of government from 
encroaching on the duties and prerogatives of the others or from improperly delegating its 
own duties and prerogatives." State ex rel. Spire v. Conway, 238 Neb. 766, 767, 472 
N.W.2d 403,404 (1 991) (emphasis added).7 

One more federal case of interest: Clinton v. City 0fNel.v York, 524 U.S. 417 (1998). The Court 
declared the Line Item Veto Act (LIVA) unconstitutional on the grounds that it gave the President the 
unilateral power to change the text of duly enacted statutes, to authorize the President to create a different 
law. This violated the Return Clause of the Constitution, which states that if the President objects to a 
legislative bill he shall veto it-"he shall return it, with his Objections to that House in which it shall have 
originated." U.S. CONSTIT. art. I, S; 7, cl. 2. In a concurring opinion, Justice Kennedy argued that the LIVA 
also violated the nondelegation doctrine as it "enhances the President's powers beyond what the Framers 
would have endorsed. It is no answer, of course, to say that Congress surrendered its authority by its own 
hand.. .That a Congressional cession of power is voluntary does not make it innocuous." Id. at 45 1,452. 

7 "The language of a constitutional provision is to be interpreted with reference to established 
laws, usage, and customs of the country at the time of its adoption, but its terms and provisions are 
constantly expanded and enlarged by construction to meet the advancing affairs of humanlund." State ex 
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This may be the second: "The dividing line between constitutional and 
unconstitutional delegation of legislative power under the decisions of many states, 
including our own, is difficult to determine exactly." Anderson v. Tiemann, 182 Neb. 
393,400, 155 N.W.2d 322,328 (1967). 

Third: "Where the Legislature has provided reasonable limitations and standards 
for carrying out the delegated duties, there is no unconstitutional delegation of legislative 
authority." Mann v. Wayne County Bd. of Eq., 186 Neb. 752, 759, 186 N.W.2d 729, 734 
(1 97 1). 

And fourth: "In construing an act of the Legislature, all reasonable doubt must be 
resolved in favor of constitutionality." Id. at 756, 186 N.W.2d at 733. This axiom is 
particularly important in this area of the law where there are not really any clear lines, 
where delegation of power has been held to be essential, and where the action anticipated 
by the legislature is dependent upon ever-changing facts and circumstances and the 
precise facts and circumstances under which the delegated power will be exercised are 
impossible to predict.8 

The Nebraska Supreme Court has recognized that one situation where 
"[dlelegation of legislative power is most cominoilly indicated" is the situation that 
"requires a course of continuous decision." Anderson v. Tiemann, 182 Neb. 393, 401-02, 
155 N.W.2d 322, 328 (1967). When a judge dies or retires a decisioil must be made as to 
the district in which the replacement judge should sit, that is, where the replacement 
judge will best promote the fair and efficient administratioil of justice and thereby best 
serve the people of Nebraska. 

Take a judicial district that has four judges and that has seen a 25% decrease in its 
caseload. Assuine that the judges of this district are under-worked. And assume that one 
judge froin that district dies. It inight best serve the people of Nebraska and their interest 
in the fair and efficient administration of justice to create the vacancy in a district that has 
seen a 30% increase in its caseload. 

rel. Spire v. Conway, 238 Neb. 766, 775, 472 N.W.2d 403, 409 (1991). There is almost no legislative 
history for article 11, $ 1. "[Tlhe proceedings of the 1875 Constitutional Convention are lost. . . . . [Tlhe 
Journal of the 1875 convention has survived, [but] it is of little help." State ex rel. Spire v. Conway, 238 
Neb. 766,775-76,472 N.W.2d 403,409 (1991). 

And in an area where one United States Supreme Court Justice-a strict constructionist at that- 
has stated that "the scope of delegation is largely uncontrollable by the courts ...." Mistretta v. United 
States, 488 U.S. 361,416 (1989) (Scalia, J., dissenting). 

Somewhat related hereto, referring to the constitutionality of the delegatee's exercise of the 
delegated power, the Nebraska Supreme Court has stated that "the courts are not inclined to interfere with 
rules established by legislative direction where they bear a reasonable relat5ion to the subject of the 
legislation and constitute a reasonable exercise of the powers conferred." Anderson v. Tiemann, 182 Neb. 
393,401,155 N.W.2d 322,328 (1967). 



Amy Prenda 
Opinion Letter 
June 1,2007 
Page 7 

In which district a vacancy will be declared is a legislative decision. That decision 
is based upon ever changing facts and circumstances. The legislature cannot predict when 
the judge will die. It cannot predict what the caseloads will look like when the judge dies. 
It cannot predict what, at that future moment, will best serve the fair and efficient 
administration of justice. 

It is perfectly appropriate for the legislature to recognize that this decision is 
based on ever changing facts and circumstances and that the decision must be made more 
quickly that will often be possible if all of this must be done without delegation, and it is 
perfectly appropriate for the legislature to decide that a delegation of this power is 
reasonable-perhaps even essential. 

This is a legislative decision that can be delegated-so long as the delegation 
includes reasonable standards to guide the decision maker's exercise of discretion. 

The only question remaining is whether the legislation containing the delegation 
includes reasonable liillitations and standards." 

"[Tlhe Legislature may condition the operatioil of the law upoil the existence of 
certain facts, and may submit to the courts the judicial power for the detei~nination of 
those facts. But, it cannot delegate to the courts the power to make a law; that is, delegate 
the power for the court itself to detennine the facts or fact standards which invoke the 
operation of the power granted in the law itself." McDoilald v. Rentfrow, 176 Neb. 796, 
803, 127 N.W.2d 480,485 (1964).1° 

9 "Once it is conceded, as it must be, that no statute can be entirely precise, and that some 
judgments, even some judgments involving policy considerations, illust be left to the officers executing the 
law and to the judges applying it, the debate over unconstitutioilal delegation becomes a debate not over a 
point of principle but over a question of degree." Mistretta v. United States, 488 U.S. 361, 415 (1989) 
(Scalia, J., dissenting). 

' O  Accord Terry Carpenter, Inc. v. Nebraska Liquor Coutrol Comm., 175 Neb. 26, 36-37, 120 
N.W.2d 374, 380 (1963) ("The Legislature does have power to a~lthorize an administrative agency or 
executive department to make rules and regulations to carry out an expressed legislative purpose, or for the 
complete operation and enforcement of a la$v within designated limitations.") (emphasis added); School 
Dist. No. 39 v. Decker, 159 Neb. 693, 702, 68 N.W.2d 354, 360 (1995) (A legislative delegation of 
"'discretion is not an unconstitutional delegation of a legislative function, where adequate standards to 
guide the exercise of such discretion are provided for by the statute authorizing it."') (quoting headnote 10 
in Lennox v. Housing Auth. Of City of Omaha, 137 Neb. 582, 290 N.W. 451 (1940)); Bd. of Regents v. 
The County of Lancaster, 154 Neb. 398, 403, 48 N.W.2d 221, 224 (1951) ("The exercise of a legislatively- 
delegated authority to make rules and to early out an expressed legislative purpose, of for the complete 
operation and enforcement o f  a law with designated limitations, is not an [unconstitutional delegation].") 
(emphasis added); Lennox v. Housing Auth. of the City of Omaha, 137 Neb. 582, 591, 290 N.W. 451,458 
(1940) ("It cannot be seriously disputed that the legislature is clothed with power to delegate ... the power 
of ascertaining the facts upon which the laws are to be applied and enforced. It may also authorize the 
doing of specific acts necessary to the furtherance of the purposes of the act.") 
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In McDonald v. Rentfvow, the court was reviewing an article I1 challenge to a 
state statute "relating to the transfer of land between adjoining school districts and the 
requirements for the fixing of new school district boundaries." Id. at 798, 127 N.W.2d at 
482. It granted school boards the power to transfer land from one school district to 
another. The statute stated the class of persons who could file a petition for transfer of 
land from one school district to another: owners. It stated that the land had to be adjacent 
to the district to which transfer was sought. It required that there be school children living 
on the land. And, finally, it had provisions regarding distance from schools or bus lines 
and the class of the district transferred to, in relation to the one transferred from. Those 
things stated, the statute delegated to the school board the power to change the school 
district's boundaries. 

"'The board may, after a public hearing on the petition, thereupon change 
the boundaries of the districts so as to set off the land described in the 
petition and attach it to such adjoining district as is called for in the 
petition whenevev they deem it just andpvoper and fov the best intevest o f  
the petitioner ov petitioneres so to do. "" ' 
The challengers argued that the standards here-"whenever [the board.] deem[s] it 

just and proper and for the best interest of the petitioner or petitioners so to do"-"is not 
a reasonable one and that it is so vague and indefinite as to not constitute any 
ascertainable fact standard at all." Id. at 802, 127 N.W.2d at 484. 

The court noted that "'the establishing of boundaries of public school districts for 
school purposes is a legislative function..."' Id. at 806, 127 N.W.2d at 486 (citation 
oinitted).I2 The legislature had delegated this legislative function to the school board. The 
court interpreted the statute as requiring that the board act in "the best educative interest 
of petitioner or petitioilers and not the best noneducational interests of petitioner or 
petitioners." McDonald v. Rentfrow, s t p m ,  at 805, 127 N.W.2d at 486 (emphasis 
removed). The court held that "the statute . . . did not unconstitutionally delegate 
legislative power to the courts." Id. at 806, 127 N.W.2d at 486. 

The Nebraska cases are not so far from the federal cases. Delegation of legislative 
power is constitutional so long as the legislation contains sufficient standards governing 
the exercise of the delegated power. The legislative standards controlling the exercise of 
the delegated power needn't be very detailed, very specific, very lengthy, or very 

' I  176 Neb. 796, 798-99, 127 N.W.2d 480, 482-83 (1964) (quoting "section 79-403, R.S. Supp., 
196 1 ") (emphasis added by the court). 

I' Accord School Dist. v. Bellevue, 224 Neb. 543,552,400 N.W.2d 229,235 (1987) ("'The fixing 
of boundaries of school districts is exclusively a legislative function, and it may be properly delegated to a 
subordinate agency, providing the Legislature prescribes the manner and the standards under which the 
power of the designated board may be exercised."' (quoting McDonald v. Rentfrow, 176 Neb. 796, 800, 
127 N.W.2d 480,483 (1964)). 
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confining. It does not take all that much in the way of standards to get around the 
nondelegation doctrine. 

This discussion of the McDonald case began with the court's statement that "the 
Legislature may condition the operation of the law upon the existence of certain facts, 
and may submit to the courts the judicial power for the determination of those facts. But, 
it cannot delegate to the courts the power to make a law; that is, delegate the power for 
the court itself to determine the facts or fact standards which invoke the operation of the 
power granted in the law itself." Id. at 803, 127 N.W.2d at 485. 

The operation of the law in question was conditioned upon the petition for 
transfer of the land was filed by the owner of the land that is the subject of the transfer 
request, and the land in question is adjacent to the district to which transfer is requested. 
In addition, the board was required to take into account distance from schools or bus lines 
and the class of the district transferred to, in relation to the one transferred from. With 
those things before it, the board could order the land transferred if the board determined 
that the transfer was "just and proper and for the best [educative] interest of the 
petitioner." This is a constitutional delegation. "There are certainly limits to the school 
district's discretioil in that scheme." School Dist. v. Bellevue, 224 Neb. 543, 552, 400 
N.W.2d 229,235 (1987). 

It is not that every delegation of legislative power is upheld. It is, instead, that 
every delegation of legislative power that contains any limitations upon and standards 
under which the discretion is to be exercised is upheld. 

Nebraska cases that have sti-uck down delegations of legislative power have all 
involved legislation that was a product of either ignorance of the rule or poor legislative 
drafting. The court has, for example, struck down a delegation of legislative power that 
"delegated a free hand without legislative limitations or standards." School Dist. No. 39 
v. Decker, 159 Neb. 693, 699, 68 N.W.2d 354, 359 (1995).13 (And, the court continued, 
"it would have been a simple matter for the Legislature ... to have incorporated limits and 
standards in the statute." Id. The court has struck down a delegation that contained "no 
limitations, standards, rules of guidance or criterion for the guidance of the [delegatee]." 
Smithberger v. Banning, 129 Neb. 651, 660, 262 N.W. 492, 497 (1935) (emphasis 
added). l4  

l 3  In School Dist. No. 39, v. Decker, 159 Neb. 693, 699, 68 N.W.2d 354, 359 (1995) (the court 
struck down a delegation to the Superintendent of Public Institutions because the superintendent was 
"delegated a free hand without legislative limitations or standards to make or change at will any numerical 
ratio or standard requir4ed for approval of high schools for the collection of free high school tuition money 
when it would have been a simple matter for the Legislature, which had the power and authority, to have 
incorporated limits and standards in the statute."). 

l 4  A later case, characterized Srnithberger as having struck down an appropriation of $4,000,000 
that did not "provid[e] any rules or standards for its expenditure." The Bd. of Regents v. The County of 
Lancaster, 154 Neb. 398,402,48 N.W.2d 221,223 (1951) (emphasis added). 



Amy Prenda 
Opinion Letter 
June 1,2007 
Page 10 

C. ONE NEBRASKA CASE THAT, AT FIRST GLANCE (AND 
ONLY AT FIRST GLANCE), MAY SEEM TROUBLING 

There is also one more Nebraska case that it, at first glance, troubling. In 1901, 
the court wrote the following: "It is urged that it is the function of the legislature solely to 
determine the organization, practice and proceedings of the courts, and that it cannot 
delegate that function to a judge or court. The proposition is undoubtedly true ..." 
Dinsmore v. State of Nebraska, 61 Neb. 4.18, 426, 85 N.W. 445, 447 (1901). The 
unfinished sentence in that quotation continues to say, in effect, that that proposition has 
nothing to do with that case. 

The first thing to say about the quoted statement is that it is dictum. The second 
thing to say is that this dictum does not seem to pretend to be a complete statement of the 
law, but rather just a statement of a jumping off point. The quoted statement, in my 
opinion, does not-cannot, really-stand for the proposition that the judiciary cannot be 
given any power regarding its own organization, its ow11 practices, or the proceedings 
before it. The quoted statement is not literally and absolutely true. These fuilctioils can be 
delegated so long as the delegation coiltains standards, so long as the delegation is not an 
absolute, unliinited delegation to write law. 

D. DELEGATION OF LEGISLATIVE FUNCTIONS TO PRIVATE 
PERSONS 

"That the legislature inay not delegate to private persons a legislative function is 
abundantly established by authority." Rowe v. Ray, 120 Neb. 118, 124, 231 N.W. 689, 
691 (1930) (citing treatises and cases). See also Biermail v. Campbell, 175 Neb. 877, 882, 
124 N.W.2d 91 8, 921 (1 963) ("The Legislature cannot delegate legislative authority to an 
individual." Citing Rowe.). This language appears in a case where the legislature 
delegated power to a county superintendent. A county superintendent does not really 
seem to be a "private person," as opposed to a "public official." Id. 

In my opinion, what the court really ineant in this case was that delegating the 
power in question to a few individuals was a violation of the due process rights of others 
affected by the decision and was a taking of private property without just compensation. 
"[Tlhose who are interested or affected thereby" must be allowed to vote on the matter. 
(Nebraska Mid-State Reclamation Dist. v. Hall County, 152 Neb. 410, 432, 41 N.W.2d 
397, 433 (1959) interprets the case Rowe relied upon, and by inference Rowe itself, as a 
due process and Takings Clause case. The constitutional problem addressed here was not 
a delegation problem in any sense except that the Court called it "a clear attempt to 
delegate to private individuals legislative functions." Id. 

- 
Nonetheless this language exists and since it is easy to avoid this possible 

problem, then the problem should be avoided. The delegation of the vacancy-transfer 
decision should be to the Court and not to a non-governmental or quasi-governmental 
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entity. (The delegation of the decision should be to a governmental agency, but, as 
discussed below, there is no reason that governmental agency cannot rely upon research 
done by and input from private individuals, even fiom a commission established to 
provide such research.) 

My understanding of the questions asked me is that I was not asked to give an 
opinion on the constitutionality of the current legislation establishing the Judicial 
Resources Commission and setting out its duties. Neb.Rev.Stat. $ 5  24-1201, et seq. A 
word on that statutory scheme does, however, seem appropriate here. This Commission 
consists of some public officials and some private individuals. Such a commission should 
not be given the authority to make a final decision regarding the district in which a 
vacancy is declared. Though Rowe v. Ray does not really seem to apply to the situation at 
hand since there is no due process or takings problem and though Rowe seen to have been 
overruled sub silentio, it does contain that troubling language about delegation to private 
individuals. If there is to be a commission, it should engage in fact-finding and its role 
should be advisory. Such a coinmission could be created by statute or it could be called 
together by the Coui-t, in an advisory capacity. 

E. THE BRIEF FILED IN THE ROBAK CASE 

The brief filed in State ex rel. Jennie Robak v. State of Nebraska Jzidicial 
Resources Commission argues, first, that a delegation like the one discussed in this letter 
is unconstitutional: the power in question cannot be delegated. For that proposition, the 
plaintiffs cite cases that say the power callnot be delegated without stancEnrds-the 
delegatioil cannot be limitless. These cases do not stand for the proposition that this 
power cannot be delegated. In fact, they stand for the opposite proposition: it can be 
delegated . . . so long as there are standards. 

Second, the brief argues that a delegation of this authority must prescribe 
standards. I agree. Though I do point out that this requirement of "standards" does not 
require much. It is just that the standard must not be "so vague and indefinite as to not 
constitute any ascertainable fact standard at all." McDonald v. Rentfiow, supva at 802, 
127 lV.W.2d at 484. As I wrote above, "[tlhe legislative standards controlling the 
exercise of the delegated power needn't be very detailed, very specific, very lengthy, or 
very confining. It does not take all that much in the way of standards to get around the 
nondelegation doctrine." 

The brief also argues that the Court has rejected the "'one entity' theory." Brief at 
14. "The phrase 'judges of the district courts' must therefore refer to judges of each 
judicial district rather than to judges of all of the judicial districts." Id. This is irrelevant 

- to the issue of whether the legislature's power over districts and judges-the legislature's 
power to declare the vacancy in a different district-is delegable. The power to change 
the number of judges in each district is a legislative power and it is a legislative power 



Amy Prenda 
Opinion Letter 
June 1,2007 
Page 12 

that can be delegated, and this is so whether or not the Court rejected the one entity 
theory. 

The brief further argues that the Judicial Resources Commission is 
unconstitutional. While the plaintiffs may have a point here as regards the current 
statutory authority of the Commission, I see nothing in Nebraska law that says that the 
body to which the authority is delegated cannot engage others to find facts upon which 
the decision will be made. The power to make the decision can be delegated to the courts 
and the courts may enlist the aid of others to investigate and report on relevant facts. The 
fact finders, reporting to the Court, could be the bar association, a commission, etc. 

As discussed above, the legislative power in question should not be delegated to 
private individuals. It should be delegated to the Court. There is nothing wrong with- 
unconstitutional about-the Court or the legislature relying on fact finding done by others 
who are not on the Court, who are not members of the Judicial Branch, and, in fact, who 
are private individuals. 

V. CONCLUSION 

A. THE QUESTIONS PRESENTED TO ME 

The first question asked of me is this: "[Wlhether the delegation of authority to 
determine the location of judicial vacancies to the Supreme Court or the Judicial 
Resources Cominission is constitutional." My conclusion is that with minimal attention 
paid to how the statute delegating the authority is drafted a delegation of this authority to 
the Supreine Court can be constitutional. Delegating the power to private individuals- 
nongovernmental entities is inore problematic. The statute would more clearly be 
constitutional if the power is delegated to the Court. 

The second question has to do with the need for a constitutional ameildinent 
should the answer to the first questioil be "No." Since my answer to the first question is 
"Yes," there is no need to address the second question. 

The third question has to do with how to "make sure that the delegated power 
[includes] very clear standards and procedural safeguards." My answer is that there must 
be limitations on the delegated power, there must be standards, but I do not believe that 
they have to be all that "clear." Below I present my suggestions as to how such a statute 
should be drafted. 

B. A SUMMARY OF MY CONCLUSIONS, INCLUDING MY 
SUGGESTIONS FOR HOW TO DRAFT THE STATUTE - 

My conclusion is that declaring the judicial district in which a vacancy occurs is a 
legislative function. This decision is one that the Legislative Branch can, by statute, 
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delegate to the Judicial Branch. The statute delegating the authority to make this decision 
must contain adequate standards. 

The statute must contain "intelligible principles," Toz~by, supva at 165, guiding the 
Judicial Branch's exercise of the discretion granted. The statute must "provide[] 
reasonable limitations and standards for carrying out the delegated duties." Mann, supva 
at 759, 186 N.W.2d at 734.The best way to write the law would be to "condition the 
operation of the law upon the existence of certain facts, and . . . submit to the court[] the 
judicial power for the determination of those facts." McDonald v. Rentfvow, scpva at 803, 
127 N.W.2d at 485. 

McDonald v. Rentfvow, supm, is a good case to use as a model for drafting this 
statute in Nebraska. It involved article I1 challenge to a state statute that granted school 
boards the power to transfer land from one school district to another. The Court 
recognized that establishing these boundaries is a legislative function and proceeded to 
uphold the delegation of this function to the school boards. 

McDonald's statute stated who could file the petition requesting the transfer of 
land from one district to another. Our statute could provide that State of Nebraska 
Judicial Resources Coininissioil or that the Nebraska State Bar Association make 
the request for the transfer of the vacancy. 

McDonald's statute required that the delegatee take into account distance from 
schools or bus lines. Our statute could require that the court take into account 
caseloads, other judicial duties, and travel time. It could also include other factors 
such as district population, though the other three mentioned seein the most 
relevant. 

The current Judicial Resources Commission statute states that the Commission's 
report to the legislature shall be based on "judicial workload statistics ..., (2) 
whether litigants in the judicial district have adequate access to the courts, (3) the 
population of the district, (4) other judicial duties and travel time involved within 
the judicial district, and (5) other factors determined by the Supreme Court to be 
necessary to assure efficiency and maximum service." Neb.Rev.Stat. 5 24-1206. 
Some of that language could be added. 

McDonald's statute addressed the class of the district the land can be transferred 
to in relation to the class of the district it is to be transferred from. Our statute 
could limit the "transfer" of the vacancy by reference to the level of the court 
where the vacancy occurs: county court to county court; district court to district 
court. - 

(I have not considered whether it would be constitutional for the legislature to 
delegate to the Court the power to declare a county court vacancy in one district 
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to be a district court vacancy in the same or a different district. I do not see that as 
within the scope of the questions I was asked and I must leave town. My initial 
reaction is that such a power could be delegated, but I have not researched that 
particular point. In any event, limiting the transfer so that it must be county court 
to county court or district court to district court provides one more argument-not 
that you need one more argument-that there are "intelligible principles" and 
"reasonable limitations and standards.") 

McDonald's statute required that the board's decision be made "whenever they 
deem it just and proper and for the best [educative] interest of the petitioner." 
(This quotes the statute with the court's interpretation of the statute added in 
brackets.) Our statute could require that the court's decision be made when the 
court deems it in the best interest of the fair and efficient administration of justice 
in the State of Nebraska." 

James L. Koley '54 Professor 
of Constitutional Law 

'' This part of the statute could be worded in various ways. You provided me with your research 
into laws in other states. I purposefully held off looking at those laws until I had completed the above letter 
so that I would not be led down some other state's path. Having looked at those statutes, I do not change 
anything I have said in this letter. 

For whatever assistance this may provide in the drafting of delegating legislation, here is how 
some other states handle this or similar problems. Connecticut includes this language: decisions regarding 
the assignment of judges shall be made "in the best interest of court business, taking into consideration the 
convenience of litigants and their counsel, and the efficient use of courthouse personnel and facilities." 
Con.Gen.Stat. 5 51-16t. Iowa provides that "[ilf a vacancy exists, the chief justice makes a finding that a 
substantial disparity exists in the allocation of judgeships and judicial workload between judicial election 
districts, the chief justice may apportion the judgeship for the judicial district where the vacancy occurs to 
another judicial election district based upon the substantial disparity finding.. . ." Iowa Code Ann. 
5 602.620 1. Minnesota provides that the Supreme Court can declare a vacancy to be in a different district 
based on consideration of "adequate access to the courts." Minn.Stat. 5 2.722. North Dakota law speaks of 
a decision based on considerations of "effective judicial administration" and the "need for judicial 
services." N.D.Cent. Code 5 27-05-02.1. 




