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[W]e have offered a... plan to restore peace and return
self-government to Kosovo. NATO has authorized air strikes if
Serbia fails to comply with its previous commitments to withdraw
forces and fails to support a peace accord. At the same time,
we've made it clear to the Kosovo Albanians that if they reject our
plan or continue to wage war, they will not have our support.

President William J. Clinton, United States'

* B.A., J.D., Indiana University; LL.M. Int'l & Comp. Law, Georgetown
University. Mr. Kelly currently serves as Director of Legal Research, Writing & Advocacy
at Michigan State University's Detroit College of Law, where he also teaches international
and environmental law. The author wishes to thank Rodney S. LeGrand, formerly a
captain, USAF, Candidate Masters in International Affairs, George Washington
University, for his valuable insight and helpful analysis in the preparation of this paper,
and Shannon A. Hunt, Esq., Howard & Howard P.C., for her peer review and detailed
commentary.

1. President William Jefferson Clinton, Radio Address by the President to the
Nation (Feb. 13, 1999) (visited June 10, 1999) <http://www.pub.whitehouse.gov/uri-
res/12R?urn:pdi://oma.eop. gov.us/19999/2/16/1.text.1>.
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The community of states is very decided.... We shall not be
accepting any kind of delay in the [peace] process, and we should
also not accept a result that isn't a result. So there is the
unswerving stance of a NATO response if success is not made in
the process.

Chancellor Gerhard Schr6der, Germany

Peace is within reach, and the international community is united
in its determination that the parties should grasp it. The whole
Contact Group... believe[s] that the solution for the conflict in
Kosovo lies in substantial autonomy.... Do not get this choice
wrong.... [l]t will require courage and vision from both parties.

British Foreign Secretary Robin Cook &
French Foreign Minister Hubert Wdrine of France3

I. INTRODUCTION

This essay comes not only as a post-conference reflection on the
many excellent and informed presentations by political and legal
scholars concerning the topic of "federalism in the age of devolution"
at this journal's recent symposium,4 but also as a commentary on
current U.S. foreign policy initiatives in the Balkans that implicate this
concept. Therefore, I will not review those presentations so much as
apply the concepts proposed and analyzed to the case of a self-
determination issue arising in southeastern Europe: Kosovo.'

2. RenewedNATO Threat, N.Y. TIMES, Feb. 12,1999, at A10.
3. Robin Cook & Hubert Vddrine, Britain in the USA: Peace is within reach for

Kosovo (visited June 10, 1999) <http://britain-info.org/BIS/FORDOM/Balkans
/Kosovo/18feb99.stm>.

4. See Symposium, Comparative Federalism in the Devolution Era, Jan. 29, 1999, 40
S. TEx. L. REV. 541 (1999).

5. This article was submitted for publication in April, 1999, subsequent to the
breakdown of negotiations at Rambouillet and the beginning of NATO air strikes against
Serbia on March 24, 1999, to force a peace settlement, see Francis X. Clines, NATO Opens
Broad Barrage Against Serbs as Clinton Denounces Yugoslav President, N.Y. TIMES, Mar.
25, 1999, at Al, but prior to the capitalization of Serbia on June 9, 1999, and the
development of NATO and Russian troops to occupy the province of Kosovo later that
month, see Eric Schmidt, Zone by Zone: 11 Days to Serbs' Withdrawal and Occupation by
NATO, N.Y. TIMES, June 10, 1999, at A18, and Celestine Bohlen, Accord Is Reached on
Integrating Russian Troops in Kosovo Force, N.Y. TIMES, June 19, 1999, at Al.
Consequently, this paper does not track the intricacies of foreign policy efforts to broker a
post-Ramboiullet settlement. In the author's judgment, that air strikes were required to
secure peace and impose federalism on Serbia constitutes many things: a failure of foreign
policy, an erosion of the principle of sovereignty, and a victory for human rights.
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During the panel discussions that followed the speakers'
presentations, I posed the question of whether, assuming U.S. foreign
policy works and an autonomous region is carved out of Serbia, the
political and legal glue that holds Kosovo in the Yugoslav Federation
under the Serbian'Republic would be considered stronger than that
holding Montenegro in the same federation, since the institutional
arrangements holding Kosovo in the federation were created, imposed
and policed by the international community. Dr. Brown-John noted
that there is a fundamental flaw with the idea that such a relationship
can be imposed. In other words, people should be allowed to freely
choose with whom they live-and, given an opportunity, will likely
find the way to accomplish this.6 Consequently, this essay is an
attempt to "hash out" those knotty issues tied up in the Kosovo/Serbia
dilemma vis-A-vis federalism and its imposition from an external
source.

II. BACKGROUND: THE IRREPRESSIBLE TENDENCY TOWARD

SELF-DETERMINATION

As the western powers continue to grapple with the rediscovered
deep cleavages in ethnic identities unleashed in the Balkans since the
fall of communism in 1991, various institutional mechanisms have
been utilized to stabilize the region. These include: recognition of
emerging states, such as Croatia, Macedonia, and Slovenia; erecting
and then occupying a federated state at the invitation of the host
government, such as with Bosnia; and, now, carving out an
autonomous minority-based province within a hostile sovereign state
under threat of force, such as in the recent case of Kosovo and Serbia.

The troubles with Kosovo date back centuries, when it was lost
by the Serbs to the Ottoman Turks in A.D. 1389. The fateful Battle of
Kosovo marked the beginning of a long period of Turk occupation
and dominance. During the intervening 500 years, many Serbs
migrated north toward Belgrade, and these were replaced in Kosovo
by the neighboring ethnic Albanians, who eventually became the
majority population in the 1950s. Today, with a population of 1.8
million, ethnic Albanians outnumber Serbs nine to one in Kosovo

6. See C. Lloyd Brown-John, Self-Determination, Autonomy and State Secession in
Federal Constitutional and International Law, 40 S. TEx. L. REV. 567, 573 (1999).
Professor Neil McCabe also noted that federalism was imposed on the South by the North
after the American Civil War during Reconstruction. However, this was an internal
imposition of federal principles, not an external one imposed on one sovereign state by
another sovereign state.

1999]
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province.7

When the second Yugoslav federation was founded in 1945,
Kosovo in the south and Vojvodina in the north were made
autonomous provinces within the Republic of Serbia. However, this
had no practical meaning until the constitutional revisions of 1974,
which granted ethnic Albanians in Kosovo local control and elevated
the Albanian language to equal status with Serbo-Croatian.8 In 1986,
Slobodan Milosevic emerged as the new strongman in Yugoslavia and,
playing upon popular Serbian resentment of the Albanians, revoked
Kosovo's autonomous status.9

After a decade of brutal repression and discrimination, the
Kosovar Albanians began to fight back. The Kosovo Liberation
Army (KLA) was formed to agitate for independence through
terrorist activities, bombings and attacks on the occupying Serb troops
(not unlike the tactics employed by the IRA in Northern Ireland, the
PKK in Kurdish Turkey or the Muslim separatists in Xinjiang
Province, China). At this point, Yugoslavia had already disintegrated,
leaving Milosevic to run the remaining Yugoslav rump state of Serbia
and Montenegro. Moreover, his ambitions to create a greater Serbia
had been dashed by the failure of the Serbs in neighboring Bosnia to
wrest themselves from the control of Bosnia-Herzegovina. Frustrated
with his ever-shrinking realm of control, Mr. Milosevic's response to
Kosovo's drive for secession was swift and brutal-an eight month
long offensive that killed more than 1000 people and drove 125,000
from their homes and villages."

Indeed, it appeared as if the Serb military and police were about
to embark on a campaign of "ethnic cleansing" similar to that pursued
by the Bosnian Serbs three years earlier against Muslims and Croats
in Bosnia-Herzegovina. With the possibility of another genocide in
Europe on their hands, the Balkans Contact Group (Britain, France,
Italy, Germany, the United States, and Russia) decided to step in and
managed to secure a cease-fire for the Kosovo region in October of
1998 under the threat of NATO airstrikes against Serb positions."

7. See Balkans Special Report, Kosovo: The Jerusalem of Serbia (visited Feb. 23,
1999) <http://www.washingtonpost.com/wp-srv/inatl/longterm/balkans/overview/kosovo.
htm>.

8. See id.
9. See id. This action entailed forcing Kosovar Albanians from their state jobs,

suppressing their language, shutting down the media in the province, and dismantling the
legislative assembly.

10. See id.
11. See id. Under the terms of this agreement, 2000 civilian, unarmed inspectors were

to be dispatched to the region under the aegis of the Organization for Security and

[Vol. 40:789



ROAD TO RAMBOUILLET

In January of this year, after the killing of 24 Kosovar Albanians
in the village of Rogovo, followed by the massacre of 43 more Kosovo
civilians in Racak, the Contact Group issued an ultimatum for both
sides to attend peace talks. The motivators that eventually secured
the cooperation of both sides to send delegations were threats to the
Serbs of NATO military action and threats to the Kosovar Albanians
of an arms blockade to their Kosovo Liberation Army.

III. THE ROAD TO RAMBOUILLET

These threats did yield negotiations; however, threats alone could
not ensure a successful conclusion. Both parties agreed to send
delegations, but the composition of the negotiating teams crippled any
prospect for a positive outcome. The group representing the Kosovar
Albanians was largely a pacifist delegation except for about one-third
of whom that were KLA leaders, insistent on independence. This
team did not include Adem Demaqi, the leading secessionist political
figure in the KLA, who sent his lieutenant, Hashim Thaci.2 Likewise,
the group representing the Serbs did not include Yugoslav President
Slobodan Milosevic, the real power-broker for Serbia, who remained
secluded in Belgrade, but was instead lead by Serbian Republic
President Milan Milutinovic, Mr. Milosevic's designated
representative at the talks.

A 14th century castle in the town of Rambouillet, France, was
selected as the site for the peace negotiations under the sponsorship of
Foreign Ministers Robin Cook of the U.K. and Hubert V6drine of
France, with Ambassador Christopher Hill of the U.S. as the lead
Contact Group negotiator and facilitator, assisted by Ambassador
Wolfgang Petrisch of Austria for the E.U. and Ambassador Boris
Mayorsky of Russia. 3 The chief KLA demand-independence-was
immediately dismissed from the table because secession is not favored
by any member of the Contact Group, many of whom face their own
secessionist-minded groups internally,4 and because it would have

Cooperation in Europe for monitoring purposes. It was a stop-gap measure from the
beginning that has only loosely been adhered to by both sides.

12. See Carlotta Gall, Ethnic Albanian Guerrillas Will Attend Talks on Kosovo, N.Y.
TIMES, Feb. 3, 1999, at A3.

13. For the Dayton-Paris Peace Accords on Bosnia, Ambassador Richard Holbrooke
was the sole facilitator, thus ensuring tight U.S. control over the entire sequestered
negotiations and a single point person for the three parties.

14. See generally Michael J. Kelly, Political Downsizing: The Re-Emergence of Self-
Determination, and the Movement Toward Smaller, Ethnically Homogenous States, 47
DRAKE L. REv. 209 (1999). Russia is plagued by a secessionist conflict in Chechnya.
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presented a "deal-breaker" for the Serbs. Consequently, an important
element of the Kosovar Albanian delegation, the KLA, was isolated
from the outset.

Nonetheless, all sides came to agree in principle that autonomy
should be restored to Kosovo within Serbia for at least three years.
The main sticking points centered on Serbia's resistance to accepting
20,000 to 30,000 NATO troops in Kosovo to enforce the agreement,15

and the KLA's resistance to excluding provisions for a referendum on
independence at the end of the three-year period of autonomy. 6 This
stubbornness grew from a matter of perspective: while Milosevic
viewed foreign troops on Serbian soil as an egregious intrusion on
Serbian sovereignty, the KLA viewed a referendum after three years
as delayed independence, but still independence-an eventual
"guarantee of separation from Serbia.""

Having anticipated Serb resistance, the NATO powers of the
Contact Group had prepared to bomb Serbia into submission over the
opposition of Russia. However, as unforeseen KLA resistance
introduced a new dynamic to the process, that plan was effectively
neutralized:

The Americans seemed flabbergasted by the spectacle of the
little-known insurgents [KLA] holding the United States at bay
and undermining the Clinton Administration's strategy for a
peace agreement that had been seen as disproportionately
benefiting the ethnic Albanians.... [T]he guerrillas were
preventing the United States and its allies from putting pressure
on the guerrillas' enemy, President Slobodan Milosevic of
Yugoslavia .... [B]y tonight the threat of air strikes appeared
virtually meaningless ....
Thus, the strong-arm tactics of the Western powers to impose

federalism on a sovereign state failed, largely because they attempted
a Dayton-style forced agreement on a situation politically dissimilar to

France continues to encounter self-deterministic stirrings in Corsica and Brittany. The
U.K. has devolved power to Scotland, Northern Ireland and Wales to quell similar
sentiments. And Italy, with the emergent influence of the Northern League in the region
of "Padania," must contend with economic-based separatism.

15. See Steven Erlanger, Albanian 'Nay' Puts Milosevic in Role of Yea-Sayer, N.Y.
TIMES, Feb. 22, 1999, at A6. One of the ideas floated by the Serbs to make foreign troops
in Kosovo more palatable to Serbia was to shift command of the foreign "peacekeepers"
from NATO to the OSCE or the UN-perhaps with an even greater Russian contribution.

16. See Ray Moseley, New deadline for Kosovo: Airstrikes on hold as talks linger,
CHI. TRIB., Feb. 21, 1999, § 1, at 3.

17. Jane Perlez, Talks on Kosovo Near Breakdown; Deadline is Today, N.Y. TIMES,
Feb. 23, 1999, at Al.

18. Id.

[Vol. 40:789
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the Bosnian conflagration, although just as bloody, and without the
essential components that eventually produced the Dayton-Paris
Peace Accords.

IV. THE INESCAPABLE FACT: RAMBOUILLET & DAYTON

Based on the peace secured in Bosnia at Dayton after years of
bloodshed, the Contact Group attempted to employ the same formula
for Kosovo, overlooking the critical differences between the politics,
dynamics, parties and even settings of Dayton and Rambouillet.' 9

While the Dayton "script" served as a model for Rambouillet, it was
not followed as closely as it should have been. Moreover, a basic
component of the Dayton Conference-total sequestration-was not
replicated at Rambouillet:

At Dayton, all the leading figures were present, and were kept
sequestered. At Rambouillet, President Milosevic and Mr.
Demaci were missing, and the French allowed two excursions.
One was probably fatal. First, the president of Serbia, Milan
Milutinovic, went back to Belgrade to talk to his mentor, Mr.
Milosevic .... Then,... Mr. Thaci went off to meet his mentor,
Mr. Demaci, in Slovenia .....

The following comparative table lays out some fatal differences:

Dayton Conference Rambouillet Conference
(Bosnian Civil War) (Serbian Repression of Kosovo)
Seiing: U.S. Air Force Base, Setting: French chateau, surrounded
surrounded by advanced American by gardens and placating countryside
weaponry and firepower

Parties: Key decisionmakers present Parties: Key decisionmakers not
present

Political Dynamic: Ethnic factions Political Dynamic: Sovereign state
fighting within a state forced to and ethnic minority within that state
negotiate forced to negotiate
Political Objective: Stop the fighting Political Objective: Stop the fighting
and create a viable federal state and create an autonomous province
pursuant to invitation of President within a hostile sovereign state
Izabegovitch without invitation

19. See Craig R. Whitney, For All Sides in Kosovo, a Secluded Rendezvous, N.Y.
TIMES, Feb. 5, 1999, at A8. "Dayton bristled with intimidating American military might
and technological prowess. Rambouillet, whose inhabitants call themselves Rambolitains,
is a backwater tourist attraction subsisting on past glory." Id.

20. See Jane Perlez, Diplomat vs. Rebels, N.Y. TIMES, Feb. 25, 1999, at A12.
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Sponsor: United States Sponsor: Europe

The imprimatur for action in both cases was to stop European
genocide.2 Although the outcome of the Bosnian peace is still not
considered a stunning success,22 the genocide was stopped and the
Yugoslav War Crimes tribunal was established in The Netherlands to
bring the perpetrators from all ethnic backgrounds (Muslim, Croat
and Serb alike) to justice. However, the rickety federal framework
established for Bosnia by the Dayton-Paris Peace Accords remains
untested without the presence of foreign military troops to continue
its enforcement.

Nevertheless, while the conclusion of the Dayton Conference
produced an acceptance and signing of actual peace accords to end the
war in Bosnia, the conclusion of the Rambouillet Conference
produced nothing other than a flimsy promise by the splintered
Kosovar Albanians to accept the terms at a later date and an
agreement by both parties to reconvene in three weeks for further
talks. Indeed, the only solid outcome of the Rambouillet Conference
was the further erosion of Western influence over the parties.23 From
a psychological perspective, it could be argued that perhaps the
parties in Kosovo are not yet traumatized and exhausted enough for a
successful peace settlement. After all, the Bosnians fought amongst
themselves for three long years before peace was achieved, while the
Albanians and Serbs in Kosovo have less than a year's worth of
savaging one another under their belts. Consequently, they may in
fact not be tired enough of fighting.

21. In fairness, it must be noted that no states have acted to stop genocide outside of
Europe, such as in Africa (Rwanda) or Asia (Cambodia).

22. See Craig R. Whitney, From Bosnia to. Kosovo, U.S. Point Man for Peace, N.Y.
TIMES, Feb. 23, 1999, at A10.

According to the United Nations High Commissioner for Refugees in
Geneva, only 550,000 of the two million refugees went back in the first three
years of peace in Bosnia. Of the million who would find themselves
outnumbered by members of other ethnic groups if they returned, the
agency reported, only 60,000 have gone back so far.

Id.
23. See id. Perez, supra note 20, at A12.

[Secretary of State Albright] tried to embrace the Albanians, but they
refused to embrace her. She left the talks with a messy end and... a
significant loss of impetus in solving the conflict.... More important, the
potency of the threat of air strikes, which was supposed to bring Mr.
Milosevic to yield, has for now been largely frittered away.

796 [Vol. 40:789
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V. A RECOMMENDATION BY LORD OWEN

Lord David Owen of Britain, former chief E.U. negotiator during
the pre-Dayton Bosnian crisis (1992-1995), has proposed an
unorthodox solution to the Kosovo problem: trade Kosovo for
Serbian Bosnia." This recommendation is based on the observation
that the Dayton-Paris Peace Accords forced the Bosnian Serbs to live
in a federation of which they wanted no part and Rambouillet, if
eventually successful, would force the Kosovar Albanians to do the
same. The quid pro quo for Slobodan Milosevic would essentially be
to let Kosovo go, to become independent or to join Albania, in
exchange for annexing the Serbian portion of Bosnia around Pale to
create a "greater Serbia." According to Lord Owen, this solves the
problem of the continued Balkan bloodshed as well as the problem of
long-term peacekeeping assignments for NATO:

The only way U.S. and NATO troops are going to get out of
the Balkans, and stay out, is if a majority of people there are
living where and with whom they want. You want to keep the
borders fixed? Fine. Then at least acknowledge that U.S. and
NATO troops will have to sit on the factions living inside these
fixed borders forever. And that's a long time."'
While Lord Owen's proposal has been enthusiastically embraced

by some, such as Thomas Friedman who presented it to America in
his New York Times column, it has been assailed by others, from
Amnesty International to the dean of the Chicago-Kent College of
Law, as short-sighted, misguided and not respecting Bosnia's
international borders. 6 While I believe all criticisms to be true, I
commend the proponents for at least offering some fresh solutions to
such terribly difficult problems.

VI. POLICY PROSPECTS, CHOICES AND IMPLICATIONS

NATO has grown more willing to act militarily without external
invitation since the end of the Cold War. During the Bosnian fiasco,
prior to the Dayton-Paris Peace Accords, NATO agreed to serve as
the military arm of the U.N. Security Council. Because that
relationship proved unworkable in the field, with the disastrous
implementation of Secretary-General Ghali's "dual-key authorization

24. See Thomas L. Friedman, A Balkan Solution, N.Y. TIMES, Feb. 5, 1999, at A27.
25. Id.
26. See Henry H. Perritt Jr., Do U.S. Troops Belong in Kosovo?, N.Y. TIMES, Feb. 9,

1999, at A22.
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to use force" mechanism, NATO succeeded in having the relationship
restructured such that its military commanders were granted complete
discretion to use force under a general mandate of authorization from
the Security Council.

In the case of Kosovo, NATO (under the prodding of the U.S.)
determined that it required no authorization from the Security
Council to bomb Serbia, and has proceeded accordingly.
Consequently, NATO has come into its own as a policy-setting
international organization-albeit one that carries a very big gun.
Whether this is a good or bad development is open to vigorous
debate, but the political necessity is easy to understand. Russia and
China are both opposed to military intervention in Serbia27 and would
block any authorization for NATO action with their vetoes on the
Security Council. So if anything is to be done militarily, it must be
done without seeking permission from the U.N.

Leaving that foreign/political/military issue aside, the question of
a policy choice on stopping genocide presents itself with some
urgency. "Genocide" is defined by the Genocide Convention as:

[A]ny of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as
such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the
group;

(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in
part;

(d) Imposing measures intended to prevent births within the
group;

(e) Forcibly transferring children of the group to another
28

group.

27. Chinese opposition stems from its policy of not meddling in the internal affairs of
sovereign states. This policy is both directed externally, by opposing interference with
Serbia's repression of its own province, and internally, buttressing their insistence that
other states should not interfere with what China considers to be its own internal affairs
(continued subjugation of Tibet and efforts to re-incorporate Taiwan into the People's
Republic). Russia's opposition to military intervention in Kosovo shares this policy basis
with China, keeping in mind their own repression of Chechnya, but also stems from the
added dimension of the shared ethnicity, culture and religion with their Slavic cousins, the
Serbs.

28. Convention on the Prevention and Punishment of the Crime of Genocide, Jan.
12, 1951, 78 U.N.T.S. 277, 280 (visited Mar. 16, 1999)

[Vol. 40:789
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So far, the West has acted to punish those guilty of committing
genocide three times: At Nurembuirg after the Second World War, at
the Hague after the Bosnian Civil War, and at Arusha, Tanzania after
the Rwandan Civil War." However, the West has acted to stop
genocide only once-in Bosnia. Few would consider Bosnia to have
been a viable sovereign state either before or at the time of our
intervention, having so recently been born, constituted, recognized,
and descended into turmoil, civil war, and "ethnic cleansing."

With the Kosovo situation, the West is presented with its second
opportunity since Bosnia to stop genocide, but to do so, it must
intervene, uninvited, by violating the borders of a sovereign state and
militarily occupying one of the acknowledged provinces of that state.
Are we willing to go that far to stop genocide? Does this action not
undermine the very core principles of state sovereignty and
inviolability of state borders upon which the entire system of
international law and relations rests? Which is more important,
saving mass quantities of human life or preserving a theoretical system
of peace and security that holds the entire world together politically?
These are tough questions, and they are questions which must
logically flow from our actions vis-A-vis Kosovo and Serbia.

If stopping the commission of genocide against a people in a
sovereign state is now policy, then it must be made to apply to friends
as well as foes, otherwise the policy is considered ineffective, loses
credibility, and opens up the enforcers of that policy to charges of
creating it as a pretext to act in certain situations but not others. As
the chief architect of such a policy, the U.S. would be compelled, for
consistency's sake, to follow the policy in many other situations
beyond Kosovo. For example, the U.S. would have to intervene in
Turkey to stop the brutilization of the Kurdish minority, in Mexico to
stop the military and police campaign to repress the Indian minority in
the state of Chiapas, and in China to stop the suppression of Tibet and
the ethnic dilution of that province with Han Chinese. The treatment
of minority populations in each of these examples rises to the
definition of "genocide" and would, thus, require action.0

<http://157.150.195.3/LibertyIMS::/Key%3Dx2f5f5g> [hereinafter Genocide Convention].
29. See Paul Knox, Delays in Rwandan Trials Frustrate, GLOBE & MAIL (Toronto),

Feb. 27, 1999, at A14. There have been 26 convictions thus far by the Yugoslav War
Crimes Tribunal and 34 by the Rwandan War Crimes Tribunal. They are both continuing
their investigations.

30. See Genocide Convention, supra note 28 at 280. This is especially true if Article
III of the Genocide Convention is interpreted as broadly as it reads: "The following acts
shall be punishable: (a) Genocide; (b) Conspiracy to commit genocide; (c) Direct and
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Obviously, for reasons of "realpolitik," we would not act in any of
these situations. Turkey is a NATO ally, Mexico is a NAFTA
partner, and China is too powerful for us to challenge militarily on
land in Asia. However, we have no such relationships with Serbia and
are, therefore, ready to bomb them into submission "to stop the
genocide." Hypocritical? Yes. Necessary? Yes. Pragmatic foreign
policy or unwise meddling? Both. There is no easy answer to this
conundrum, and the political choices are all unappealing. Even so, in
the case of the Balkans, setting up artificial federal structures can be
useful, but only with the cooperation of the state and sub-state parties
involved, unless we are willing to commit to long-term oversight-as
we have done thus far in Bosnia. The question, however, is whether
the collective "we" are ready for such a commitment, and have "we"
really thought about the consequences?

APPENDIX

Evolution of a Failed Foreign Policy: NATO Press Statements
January-March 1999

Statement by the Secretary General of NATO, Dr. Javier Solana on
behalf of the North Atlantic Council following its meeting on Sunday,
17th January 1999"'

" The Council condemns the massacre of Kosovar Albanians
that was carried out in the village of Racak last Friday. This
represents a flagrant violation of international humanitarian
law.

" The Council calls on the Yugoslav Authorities to cooperate
fully with the ICTY in accordance with UN resolutions,
including by granting immediate and unrestricted access to
Chief Prosecutor Arbour, and international investigators
including Finnish forensic experts. We also call on the FRY
Authorities to ensure the security of the ICTY personnel.

" The Council demands that the Government of the FRY take
immediate steps to ensure that those responsible for this
massacre are brought to justice. The names of those who
participated in the killing and those who gave the orders
must be divulged and they must be handed over to the
ICTY for prosecution if requested.

public incitement to commit genocide; (d) Attempt to commit genocide; (e) Complicity in
genocide." Id. at 280.

31. NATO, Press Release (99)003, Jan. 17, 1999 (visited June 10, 1999)
<http://nato.int/ docu/pr/1999/p99-003e.htm>.

800 [Vol. 40:789
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" Milosevic must comply with all his commitments to NATO
and to the OSCE which are based on UNSC Resolution
1199.

" The FRY must bring VJ and MUP force levels and posture
into compliance with its commitments to the Alliance last
October. As the signatory of this agreement, President
Milosevic is responsible for ensuring that these force levels
are respected. He is also personally responsible for the
behaviour of his security forces.

* The North Atlantic Council received briefings from the
Chairman of the Military Committee and SACEUR on the
military situation and on the status of NATO planning. It
reaffirmed that the ACTORDS for air operations remain in
effect.

" The NAC has decided to send the Chairman of the Military
Committee and SACEUR to Belgrade to impress upon the
Yugoslav Authorities the gravity of the situation and their
obligation to respect all their commitments to NATO, and
to report back to the NAC. The Chairman of the Military
Committee and SACEUR will also reaffirm NATO's
support to international efforts to bring peace to the region,
including by the United Nations, OSCE and the European
Union.

" The Council fully supports the OSCE Kosovo Verification
Mission and its Head, Ambassador Walker. It expresses its
strong condemnation of the attack against two members of
this mission last Friday and calls for those responsible to be
brought to justice. The Council insists that the FRY
authorities respect their obligations to ensure the security of
the verifiers. Both sides must refrain from actions that put
OSCE verifiers in danger.

" Finally, NATO condemns all acts of violence. It calls on both
sides to cease hostilities immediately and to begin
negotiations towards a lasting political solution which
provides greater autonomy for Kosovo and which preserves
the territorial integrity of the FRY.

Statement to the Press by NATO Secretary General, Dr. Javier
Solana, 28 ' January, 199932

Good Evening Ladies and Gentlemen, I would like to make the
following statement on behalf of the North Atlantic Council:

32. NATO, Press Release (99)11, Jan. 28, 1999 (visited June 10, 1999)
<http://nato.int/docu/pr/1999/p99-011e.htm>.
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1. NATO fully supports the early conclusion of a political settlement
under the mediation of the Contact Group, which will provide an
enhanced status for Kosovo, preserve the territorial integrity of
the Federal Republic of Yugoslavia and protect the rights of all
ethnic groups.

2. The Federal Republic of Yugoslavia authorities must immediately
bring the Yugoslav Army and the Special Police force levels,
posture and actions into strict compliance with their commitments
to NATO on 25 October 1998 and end the excessive and
disproportionate use of force in accordance with these
commitments. All Kosovar armed elements must immediately
cease hostilities and any provocative actions, including hostage
taking. All parties must end violence and pursue their goals by
peaceful means only.

3. The appropriate authorities in Belgrade and representatives of the
Kosovo Albanian leadership must agree to the proposals to be
issued by the Contact Group for completing an interim political
settlement within the timeframe to be established.

4. NATO demands that the parties to the conflict in Kosovo
cooperate fully with the Organisation for Security and
Cooperation in Europe Verification Mission, ensure the security
of its personnel and provide full freedom of movement and lift all
restrictions on institutions monitoring the situation in Kosovo.
We demand that the Federal Republic of Yugoslavia authorities
fully respect all commitments undertaken in relation to the
Organisation of Security and Cooperation in Europe, and ensure
that Ambassador Walker is able to continue to carry out his
responsibilities fully as Head of the Kosovo Verification Mission.

5. NATO fully supports and shares the demands of the international
community that the parties must cooperate fully with the
International Criminal Tribunal for the former Yugoslavia
including by granting immediate and unrestricted access to its
representatives to carry out their investigation of the Racak
massacre and by ensuring the safety of its personnel. We also
demand that the Federal Republic of Yugoslavia authorities take
immediate steps to ensure that those responsible for the massacre
are brought to justice.

6. We reaffirm our support of international efforts to bring peace to
Kosovo and to avoid a humanitarian catastrophe, including by the
Security Council of the United Nations, Organization for Security
and Cooperation in Europe, the European Union, the countries of
the region, and the current efforts of the Contact Group. NATO
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stands ready to act and rules out no option to ensure full respect
by both sides of the demands of the international community, and
in particular observance of all relevant Security Council
Resolutions. NATO is also intensively studying how to support
measures to curb arms smuggling into Kosovo. It calls upon the
international community, particularly neighbouring (sic) countries,
to take all necessary steps to prevent the smuggling of arms and
will work with other international bodies to this end.

7. In addition to the measures implemented last week, the North
Atlantic Council has decided to increase its military preparedness
to ensure that the demands of the international community are
met. The North Atlantic Council will follow developments closely
and will decide on further measures in the light of both parties'
compliance with international commitments and requirements and
their response to the Contact Group's demands.

That concludes the statement of the North Atlantic Council. I
would like to add for my own part that we are at a critical turning
point in the Kosovo crisis. The next few days will be decisive. What
we have seen in Yugoslavia during the past decade is that it is very
difficult to stop internal conflicts if the international community is not
willing to use force-and when all other means have failed. We may
be reaching that limit, once again, in the Former Yugoslavia.

The Contact Group meeting in London tomorrow will launch
an important initiative. It will be fully backed by NATO's military
capabilities. We are ready to act, if necessary. The parties must seize
this opportunity. It is the only way to overcome the Kosovo conflict
and prevent a humanitarian catastrophe. The entire international
community has come together to push for a diplomatic solution. You
have seen from the visit of the United Nations Secretary General to
NATO earlier today that the United Nations shares our
determination and objectives. In this endeavor, NATO has a key role
to play and will make a full contribution-but the parties must finally
face up to their responsibilities. We will keep them under strong
pressure until they do so. The North Atlantic Council will be meeting
round the clock and we will be ready to take further measures as the
situation develops.
Statement by the North Atlantic Council on Kosovo, 30th January,
199913
1. NATO reaffirms the demands set out in its statement of 28th

33. NATO, Press Release (99)12, Jan. 30, 1999 (visited June 10, 1999)
<http://nato.int/ docu/pr/1999/p99-012e.htm>.
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January 1999. It stands ready to act and rules out no option to
ensure full respect by both sides in Kosovo for the requirements of
the international community, and observance of all relevant
Security Council Resolutions, in particular the provisions of
Resolutions 1160, 1199 and 1203.

2. NATO gives full support to the Contact Group strategy of
negotiations on an interim political settlement which are to be
completed within the specified timeframe. It welcomes the
Presidential Statement of the United Nations Security Council of
29th January 1999.

3. NATO recalls that those responsible for the massacre at Racak
must be brought to justice and that the FRY authorities must
cooperate fully with ICTY. They must also cooperate fully with
the OSCE Kosovo Verification Mission and ensure the security of
its personnel.

4. The crisis in Kosovo remains a threat to peace and security in the
region. NATO's strategy is to halt the violence and support the
completion of negotiations on an interim political settlement for
Kosovo, thus averting a humanitarian catastrophe. Steps to this
end must include acceptance by both parties of the summons to
begin negotiations at Rambouillet by 6 February 1999 and the
completion of the negotiations on an interim political settlement
within the specified timeframe; full and immediate observance by
both parties of the cease-fire and by the FRY authorities of their
commitments to NATO, including by bringing VJ and
Police/Special Police force levels, force posture and activities into
strict compliance with the NATO/FRY agreement of 25 October
1998; and the ending of excessive and disproportionate use of
force in accordance with these commitments.

5. If these steps are not taken, NATO is ready to take whatever
measures are necessary in the light of both parties' compliance
with international commitments and requirements, including in
particular assessment by the Contact Group of the response to its
demands, to avert a humanitarian catastrophe, by compelling
compliance with the demands of the international community and
the achievement of a political settlement. The Council has
therefore agreed today that the NATO Secretary General may
authorize air strikes against targets on FRY territory. The NATO
Secretary General will take full account of the position and actions
of the Kosovar leadership and all Kosovar armed elements in and
around Kosovo in reaching his decision on military action. NATO
will take all appropriate measures in case of a failure by the
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Kosovar Albanian side to comply with the demands of the
international community.

6. NATO is also studying how to support measures to curb arms
smuggling into Kosovo.

7. NATO's decisions today contribute to creating the conditions for
a rapid and successful negotiation on an interim political
settlement which provides for an enhanced status for Kosovo,
preserves the territorial integrity of the FRY and protects the
rights of all ethnic groups. NATO is resolved to persevere until
the violence in Kosovo has ended, and a political solution has
been reached.

Statement by the NATO Secretary General Dr. Javier Solana on
behalf of the North Atlantic Council, 19 February, 1999

The Alliance today recalls the demands set out in its statement of
30 January 1999, including the necessity of compliance by all parties
involved with the appropriate UN Security Council Resolutions.

It expresses its full support to the efforts of the Contact Group to
secure an interim political settlement for Kosovo at Rambouillet
which provides for a substantially greater degree of autonomy for
Kosovo, reaffirms the sovereignty and territorial integrity of the FRY,
protects the rights of all national communities, and contains effective
measures for its implementation including an international military
presence.

The deadline set by the Contact Group for the parties to come to
an agreement is approaching fast, underlining the urgency of finding a
peaceful solution. They must therefore accept their responsibilities
and show the maximum flexibility and political will to bring the
negotiations to a successful conclusion.

The crisis in Kosovo remains a threat to peace and security in the
region. NATO's strategy is to halt the violence and support the
completion of negotiations on an interim political settlement for
Kosovo, thus averting a humanitarian catastrophe.

A viable political settlement must be guaranteed by an
international military presence. Accordingly, the Alliance is
prepared, following acceptance by the parties, to lead a multinational
peacekeeping force with broad participation, to implement and
enforce the military aspects of an interim agreement, which include
specific commitments by both parties, and to contribute to an
environment which supports the OSCE and other organizations in the

34. NATO, Press Release (99)020, Feb. 19, 1999 (visited June 10, 1999)
<http://nato.int/ docu/pr/1999/p99-020e.htm>.
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implementation of the civil aspects.
As clearly spelled out in the statement by the North Atlantic

Council of 30 January and if no agreement is reached by the deadline
set by the Contact Group, NATO is ready to take whatever measures
are necessary-in the light of both parties' compliance with
international commitments and requirements, including in particular
assessment by the Contact Group of the response to its demands-to
avert a humanitarian catastrophe by compelling compliance with the
demands of the international community and the achievement of a
political settlement. These include the use of air strikes as well as
other appropriate measures.

NATO has taken appropriate steps to prepare its forces to ensure
that they are ready in the event that military action is necessary.

Statement by the Secretary General of NATO, Dr. Javier Solana, on
the outcome of the Rambouillet talks, 21" February, 1999"5

NATO welcomes the substantial progress made in the Kosovo
Peace Talks in Rambouillet towards a political settlement which will
give Kosovo a significant degree of autonomy and help bring stability
to the region. However, a final agreement has not yet been reached. I
appeal to the parties to accept rapidly the Contact Group Peace Plan
in its entirety, including its military aspects, and at the very latest by
the time of the implementation conference in France on 15th March.

During the period until the 15th March, NATO expects the
parties to work constructively to bring about a peace settlement. In
particular they must respect the cease-fire, refrain from all
provocations and carry out all of the provisions of the UNSC
Resolutions on Kosovo. The Federal Republic of Yugoslavia must
comply fully with all of its commitments under its agreement of
October 25th, 1998 with NATO. The OSCE Kosovo Verification
Mission must be allowed to carry out its work and both parties must
ensure the safety of its personnel.

NATO will continue to watch the situation on the ground very
closely. We are very concerned by the violence in Kosovo in recent
days. We remain ready to use whatever means are necessary to bring
about a peaceful solution to the crisis in Kosovo and to prevent
further human suffering. Those who prevent the achievement of an
interim agreement, provoke violent incidents or threaten the security
of the Kosovo Verification Mission personnel will be held fully

35. NATO, Press Release (99)21, Feb. 23, 1999 (visited June 10, 1999)
<http://nato.int/ docu/pr/1999/p99-021e.htm>.
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responsible for their actions.
Since the beginning of the crisis, NATO has fully supported the

efforts of the international community to bring peace to Kosovo and
to help achieve a negotiated political solution. Our stance in putting
the threat of force at the service of diplomacy has helped to create the
conditions for the Rambouillet talks to make progress. The Alliance
remains ready to lead an international military force in Kosovo which
would guarantee the implementation of an interim political
settlement. I call on both parties to build on the considerable progress
that has been achieved at Rambouillet and to seize this opportunity to
achieve a lasting settlement for the benefit of all the peoples of the
region. NATO stands ready to help them in this endeavour.

Press Statement by Dr. Javier Solana, Secretary General of NATO,
23 'd March 199936

Good evening, ladies and gentlemen, I have just directed
SACEUR, General Clark, to initiate air operations in the Federal
Republic of Yugoslavia.

I have taken this decision after extensive consultations in recent
days with all the Allies, and after it became clear, that the final
diplomatic effort of Ambassador Holbrooke in Belgrade has not met
with success.

All efforts to achieve a negotiated, political solution to the
Kosovo crisis having failed, no alternative is open but to take military
action.

We are taking action following the Federal Republic of
Yugoslavia Government's refusal of the International Community's
demands:

" Acceptance of the interim political settlement which has been. negotiated at Rambouillet;
* Full observance of limits on the Serb Army and.Special Police

Forces agreed on 25 October;
* Ending of excessive and disproportionate use of force in

Kosovo.
As we warned on the 30 January, failure to meet these demands

would lead NATO to take whatever measures were necessary to avert
a humanitarian catastrophe.

NATO has fully supported all relevant UN Security Council
resolutions, the efforts of the OSCE, and those of the Contact Group.

36. NATO, Press Release (1999)040, Mar. 23, 1999 (visited June 10, 1999)
<http://nato.int/docu/pr/1999/p99-040e.htm>.
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We deeply regret that these efforts did not succeed, due entirely
to the intransigence of the FRY Government.

This military action is intended to support the political aims of
the international community.

It will be directed towards disrupting the violent attacks being
committed by the Serb Army and Special Police Forces and
weakening their ability to cause further humanitarian catastrophe.

We wish thereby to support international efforts to secure
Yugoslav agreement to an interim political settlement.

As we have stated, a viable political settlement must be
guaranteed by an international military presence.

It remains open to the Yugoslav Government to show at any time
that it is ready to meet the demands of the international community.

I hope it will have the wisdom to do so.
At the same time, we are appealing to the Kosovar Albanians to

remain firmly committed to the road to peace which they have chosen
in Paris. We urge in particular Kosovar armed elements to refrain
from provocative military action.

Let me be clear: NATO is not waging war against Yugoslavia.
We have no quarrel with the people of Yugoslavia who for too

long have been isolated in Europe because of the policies of their
government.

Our objective is to prevent more human suffering and more
repression and violence against the civilian population of Kosovo.

We must also act to prevent instability spreading in the region.
NATO is united behind this course of action.
We must halt the violence and bring an end to the humanitarian

catastrophe now unfolding in Kosovo.
We know the risks of action but we have all agreed that inaction

brings even greater dangers.
We will do what is necessary to bring stability to the region.
We must stop an authoritarian regime from repressing its people

in Europe at the end of the 20th century.
We have a moral duty to do so.
The responsibility is on our shoulders and we will fulfil it.

Statement to the Press by the Secretary General at News Conference,
1" April 199917

Good afternoon, Ladies and Gentlemen,

37. NATO, Press Release (1999)045, Apr. 1, 1999 (visited June 10, 1999)
<http://nato.int/ docu/pr/1999/p99-045e.htm>.
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Together with SACEUR, I wanted to meet with you today to
give you a full update on how NATO's Allied Force operation is
progressing after just over one week of operations.

In just a moment, SACEUR and his team will brief you on the
military aspects.

But first of all, I would like to stress that NATO's political goals
remain the same:

* first and foremost, we must stop the killing in Kosovo and the
brutal destruction of human lives and properties;

" secondly, we must put an end to the appalling humanitarian
situation that is now unfolding in Kosovo and create the
conditions for the refugees to be able to return;

* thirdly, we must create the conditions for a political solution to
the crisis in Kosovo based on the Rambouillet agreement.

These have been our objectives for a long time.
We tried to achieve them through negotiations.
At Rambouillet, President Milosevic had a unique opportunity to

settle this issue through negotiations and on the basis of a balanced
and fair peace agreement.

But he rejected this agreement, even though it took Serbian as
well as Kosovar Albanian interests into account.

Instead he has been preparing for this ethnic cleansing for
months now.

Even before the talks in Paris ended, he had started his clean-
and-sweep operations through Kosovo.

He demonstrated that he was really only interested in a military
solution, and totally on his terms.

He left the Alliance no other option but to start military
operations.

NATO has begun a difficult operation.
But we believe that it is the right thing to do, and that it is our

duty to do whatever we can to stop the killing in Kosovo.
This is why every Ally has pledged its full support and will

continue to do so.
NATO remains united and determined.
After one week of our air operations, I am confident that we are

having a major impact on Belgrade's criminal war machine.
We are degrading its ability to carry out the current acts of

violence in Kosovo.
And the scope and tempo of our operations are increasing all the

time.
I will now ask SACEUR to brief you in more detail.
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[SACEUR's BRIEFING]
So as you can see, the ring is closing around the Yugoslav armed

forces.
The impact of our air campaign will be increasingly cumulative.

This is an effective operation.
The current humanitarian tragedy is not a spontaneous reaction

to NATO's air operations. It is the final chapter of a carefully
planned and methodically executed strategy which started well before
NATO decided to act.

There is only one person responsible for all of the refugees now
flowing into the neighbouring (sic) countries, and that is Milosevic.

Every refugee testifies that Milosevic's soldiers drove them from
their homes, not NATO bombs.

I am in daily contact with the leaders of the neighboring
countries. I have assured them of NATO's support and assistance
during these difficult times.

NATO member Nations are actively providing humanitarian
assistance to refugees in Albania and FYROM.

Already, shelter, blankets, clothes, food, medicine have been
transported to the homeless victims of Milosevic's aggression.

Our Euro-Atlantic Disaster Response Coordination Centre is
actively assisting the UNHCR and we are deploying a NATO Liaison
Officer to the UNHCR in Geneva to coordinate this assistance.

But it is clear that the only solution to the humanitarian crisis is a
political settlement in Kosovo which will allow refugees to return
home in safety. That political settlement will have to be underwritten
by a NATO-led Peace Implementation Force.

President Milosevic will have to listen to NATO's message. As
our pressure increases, he will be forced to stop his aggres[s]ion.
NATO will stop only when he stops.

But this is not a situation that can be resolved in 24 or 48 hours.
We have never pretended otherwise.
As SACEUR has indicated, we will be successful but we will

need stamina and determination.
What we have seen in Kosovo in the last few days is a direct

challenge to all the values on which we are building our new
undivided Europe.

Milosevic and his government are the antithesis of all we value.
So we cannot tolerate the behaviour {siclof a more barbarous age

in a Europe which is striving towards a more united and more
enlightened future.

Our cause is a just one. It is our duty to fulfil it.
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