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Lying, Cheating and Stealing at
Government Expense: Striking a Balance
Between the Public Interest and the
Interests of the Public in the Witness
Protection Program

Raneta J. Lawson*

I get to never see my parents again or my loved ones. I get to live
in a place . . . it's okay don't get me wrong . . . the air is clean,
the people are nice ... but for a guy like me raised on the sidewalks
of the city that never sleeps, it's a living hell.'

INTRODUCTION

The Witness Protection Program ("WPP"),2 under the auspices of
Title V of the Organized Crime Control Act of 1970,1 was originally
formulated to insure witness testimony in organized crime proceedings
and provide for the health, safety and welfare of witnesses and their
families both during and after those proceedings. 4 Based upon the

* Assistant Professor of Law, Creighton University School of Law. B.A., cum laude,
University of Toledo, 1985; J.D., cum laude, University of Toledo, 1988. The author especially
thanks Robin M. Bryant for her research assistance and thoughtful comments and Creighton
University for providing financial assistance in the form of a summer research grant.

1. Todd Wilkerson, a fictional participant in the Witness Protection Program, as portrayed
by Steve Martin. My BLUE HEAVEN (Warner Brothers Pictures 1990).

2. The Witness Protection Program has been known by a number of names and acronyms
throughout its history including WISPER, Operation Silencer, the Witness Relocation Program,
and the Witness Security Program. See FRED GRAHAM, THE ALIAS PROORAM 45 (1977) [hereinafter
GRAHAM, ALIAs PROGRAM] (describing the troublesome process of initially naming the program).
For purposes of this article, the program will be uniformly referred to by its popular name, the
Witness Protection Program, or the WPP.

3. Organized Crime Control Act of 1970, Pub. L. No. 91-452, §§ 501-04, 84 Stat. 922, 933-
34, repealed by Comprehensive Crime Control Act of 1984, §§ 1207-10, 98 Stat. 1837, 2153-63.

4. According to S. 30, the bill that became the Organized Crime Control Act of 1970,
"[tlhe difficulty of obtaining witnesses because of the fear of reprisal could be countered somewhat
if governments had established systems for protecting cooperative witnesses." S. REP. No. 617,
91st Cong., 1st Sess. 59-60 (1969).
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assumption that physical endangerment would be the natural and im-
minent consequence for witnesses who dared break omertt (the Mafia's
code of silence), the President's Crime Commission and the Department
of Justice concluded that, at a minimum, "[tihe Federal Government
should establish residential facilities for the protection of witnesses
desiring such assistance during the pendency of organized crime litiga-
tion." 5 In addition, protected witnesses should be permitted to remain
at safehouse facilities so long as the threat of danger persists. 6 With
this broad objective as the impetus, and with very little debate or
questioning concerning the legality and/or morality of such a program,
Title V became the basis for the WPP. As might be expected, this
broad legislative mandate did not automatically translate into a concrete
organizational and implementation process.7

For example, initial participants in the WPP often found themselves
in uniquely vulnerable positions when through "ineptitude and over-
sight" the Justice Department failed almost completely to create "work-
able identit[ies]" for the witnesses and their families.8 In many instances,

5. Id. Although the program initially contemplated residential facilities or "safehouses" as
the means of protection, by 1975 participants were being moved to different communities to begin
completely new lives. Apparently, operating experience revealed that the safehouse approach was
inappropriate in the context of long term protection because, among other things, "[tihe location
of safehouses was often inadvertently disclosed ... and they were becoming prohibitively expensive
to operate." See GAO REPORT, Changes Needed in the Witness Security Program, REPORT OF

THE COMPTROLLER GENERAL OF THE UNITED STATEs 7 (1983), [hereinafter GAO REPORT], reprinted
in Hearings on H.R. 7039 Before the Subcomm. on Courts, Civil Liberties, and the Administration
of Justice of the House Comm. on the Judiciary, 97th Cong., 2d Sess. 308 (1982) [hereinafter
1982 Hearings].

6. S. REP. No. 617, 91st Cong., 1st Sess. 60 (1969).
7. In fact, although the Criminal Division of the Justice Department was initially responsible

for protecting witnesses, the WPP's organizational framework eventually required the participation
and coordination of two entities within the Justice Department. The Office of Enforcement
Operations was responsible for determining eligibility and coordinating witness court appearances.
The Marshals Service acquired responsibility for the day-to-day operation of the program including
protection, documentation, housing and employment assistance. GAO REPORT, supra note 5, at
11, reprinted in 1982 Hearings at 312.

8. Fred Graham, Giving Bad Guys a Good Name, Bus. WK., Oct. 10, 1977, at 13 [hereinafter
Bad Guys]. One striking example of this failure involved Jerry Zelmanowitz who testified against
Angelo "Gyp" DeCarlo, a mob captain of the east coast Genovese family, in 1969. Zelmanowitz
provided testimony in exchange for an assurance that he and his family would be given new
identities. After assuming his new identity, Zelmanowitz discovered that the Justice Department
had failed to provide even the most basic documentary support. For instance, although Zelma-
nowitz (under his new name Paul Marls) was allegedly an ex-Army intelligence officer, the Army
Intelligence Office had never received any information on him and thus had no knowledge of
him. Additionally, the government failed to establish birth records, high school records and college
records to support Zelmanowitz' new identity. Id. This unfortunate tale was also the basis of a
book detailing many other horror stories associated. with the WPP. See generally GRAHAM, ALiAS
PROGRAM, supra note 2.
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the most superficial investigation revealed the true identities of protected
witnesses, often necessitating an immediate uprooting of the witnesses
and their families upon discovery.9

As the program continued into the mid 1970's, it became increasingly
clear that the original deficiencies in the WPP merely foreshadowed
things to come. The implementation of the program proceeded in a
haphazard manner and the participants' "born again lives [were] filled
with poorly delivered promises, erratic assistance and, sometimes, trag-
edy." 0 On many occasions, the government's antics when protecting
witnesses resembled episodes of the Keystone Kops."

Not surprisingly, the difficulties associated with implementing the
WPP also resulted in a myriad of other problems such as excessive
expenditures, 2 lenient witness selection policies 3 and apparently unan-
ticipated harm to innocent individuals. 4 Despite these problems, how-
ever, and the intense criticism that resulted, the Justice Department
steadfastly supported the WPP because it (the Department) "owed

9. Graham, Bad Guys, supra note 8, at 13.
10. Elaine Shannon, Life in Hiding, NEWSWEEK, Jan. 5, 1981, at 42. In the early 1970's,

when Frank Calimano provided testimony against the infamous Gambino family in exchange for
protection, the government's failure to significantly assist him in the transition into his new role
resulted in Calimano's suicide while in the WPP. According to Calimano's widow, no witness
should enter the program because "'[one] can get better protection from the Mafia."' Id. at 42.

11. See id. In one situation, a marshal refused to provide a protected witness with certain
requested documentation because, according to the marshal, the documents contained the true
identity of the witness. Additionally, when required to provide fictitious names for protected
witnesses for lodging and travel purposes, marshals would occasionally use names such as "T.
Kennedy" and "John Philip Sousa" that were guaranteed to attract attention to the witness.
Finally, in what appears to be the first canine witness protection case, a marshal advised a
veterinarian that the dog of a family in the WPP was also a part of the program and thus the
dog's true identity could not be revealed. Id.

12. Ed Barnes, U.S. Government Creates an Invisible Man in its War Against Organized
Crime, Lwm, Aug. 1983, at 24. On a thirty-hour visit to Chicago, the government provided the
following "security" for a protected witness: a bomb sniffing dog brought in from Indiana,
thirteen deputy marshals flown in from ten states armed with shotguns and automatic weapons,
an armored vehicle driven from Washington to Chicago equipped with bulletproof tires and smoke
canisters to create a diversion in case of ambush, and five trunks of electric alarms to be installed
in the witness' hotel suite. Id. at 26.

13. See GAO REPORT, supra note 5, at 7-8, reprinted in 1982 Hearings at 308-09. Although
the WPP was designed to admit no more than fifty of the most important government witnesses
each year, it ultimately accepted 4000 witnesses and over 8000 family members at an annual cost
of $28 million. Id.

14. Barnes, supra note 12, at 30. Since the majority of protected witnesses had participated
in criminal activity as a way of life, placement in the program demanded significant lifestyle
changes. Many were unable to adjust and continued committing crimes. For example, Marion
Albert Pruett, released from prison into the WPP after providing testimony in a prison murder
case, embarked upon an eight month murder and bank robbery spree eventually killing five
people. Upon capture, Pruett explained very simply that "he just wanted to kill somebody." Id.
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something to witnesses who provided testimony about organized crime"
and because the WPP allowed the government "[to use] the foot soldiers
of organized crime to bring down [the] generals."'' 6 The Justice De-
partment was nevertheless cognizant of the flawed implementation
process and instituted a number of correctional measures in the late
1970's to quell some of the criticism.' 7

In 1984, Congress enacted the Witness Security Reform Act ("Reform
Act") as the first major statutory overhaul of the WPP.18 Analyzing
the nature and substance of the Reform Act, it is apparent that Congress
sought to resolve many of the complex legal and moral issues surround-
ing "the most unusual service ever offered by any government [during]
peacetime."' 9 Although the WPP has been significantly restructured,
there still exist the primary questions of practical feasibility, intrinsic
morality and fairness to the public. That is, even if Congress provides
a structured format for implementing the WPP as it did in 1984, is
that structure enough to abate or extinguish the manifest problems that
arise when a government "create[s a special program to change the
identities and then infiltrate back into society persons who [have] served
justice by testifying for the government"? 20 As a means of analyzing
those complexities, Parts II and III of this article provide the historical
basis of the duty to protect and an overview of the important pre-1984
case law that arose as a direct result of the haphazard implementation
of the WPP; Parts IV and V examine the initial recommendations for

15. Shannon, supra note 10, at 42.
16. Barnes, supra note 12, at 30.
17. For instance, the United States Marshals Service began to ensure that its marshals received

training in law, psychology and other areas in order to further ease the transition of protected
witnesses into their new lives. See Shannon, supra note 10, at 40. The Justice Department also
introduced a standardized Memorandum of Understanding (MOU) to clarify and formalize the
responsibilities of both the Department and the witness. The MOU contained provisions concerning
the payment of subsistence income and the Department's assistance in the witness' employment
search. The MOU also defined some parameters and expectations concerning the conduct of the
witness with respect to third parties. In particular, the MOU notified witnesses that all debts must
be settled prior to entry into the program. Additionally, once in the program, the MOU mandated
that any further criminal behavior or other wilful Conduct endangering witness security would be
grounds for automatic termination from the program. See U.S. DEPr. OF JUSTICE, REPORT OF

THE WITNESS SEcuRrrY PROGRAM Ravnmw Comm. 47 (1978) [hereinafter U.S. DEPT. OF JUSTICE
REP.], reprinted in Witness Protection Program: Hearings Before the Subcomm. on Administrative
Practice and Procedure of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess. 316 (1978)
[hereinafter 1978 Hearings]. Although the MOU provided some basic structure for the program,
it was not a contract, nor was it ever codified or incorporated into any federal regulations. Thus,
while the MOU was structurally instrumental, it was, as a practical matter, ineffectual.

18. 18 U.S.C. §§ 3521-28 (1985).
19. GRAHw , ALIAs PROOA, supra note 2, at 162.
20. Id.
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change of the WPP and the 1984 Reform Act to determine the positive
and/or negative effects, if any, of the statutory reform; and Part VI
suggests alternative approaches to the WPP in light of the critical legal
and moral considerations surrounding its implementation.

THE HISTORICAL DUTY TO PROTECT

The early years of the WPP were characterized by the Justice De-
partment's overriding interest in securing organized crime convictions. 2'
Eyewitness testimony was considered a critical inroad to that mission
without any apparent regard for the serious consequences associated
with a concerted governmental effort to safeguard and relocate witnesses
in exchange for their testimony." The policy of guaranteed witness
protection that would evolve into the WPP was, in fact, premised upon
one rudimentary assumption: Those who testified as government wit-
nesses in organized crime litigation would, as a result, be subjected to
threats, coercion and physical harm, and therefore, in exchange, the
government owed those witnesses a reciprocal duty of protection. 23 Such
a governmental obligation, according to the United States Supreme
Court, arises out of the constitutional creation of a national govern-
ment.Y

21. Id. at 47. The prospect of obtaining more convictions through the WPP seemed a logical
way to undermine the Mafia even though another title of the Organized Crime and Control Act,
which allowed divestiture of assets, compelled production of records, and injunctive relief, had a
far greater potential to affect organized crime. Id. Graham was likely referring to Title IX, the
Racketeer Influenced and Corrupt Organizations Act (RICO), which has in fact become a powerful
weapon in the fight against organized crime. See, e.g., Russello v. United States, 464 U.S. 16,
26 (1983) (hailing RICO as a statute "intended to provide new weapons of unprecedented scope
for an assault upon organized crime and its economic roots").

22. See GRAHAm, ALIAS PRoGiAm, supra note 2, at 48. Due to the lack of serious debate
concerning the WPP, a number of questions were not considered including: "Was it was fair to
law-abiding citizens for the government to [issue) hundreds of hoodlums good names? Should the
government ... officially adopt a program dedicated solely to telling lies? Is the Mafia good
enough at revenge to justify all this?" Id.

23. See id. at 151. Since there was no testimony or debate in Congress concerning the WPP,
this assumption was never tested. Id. Although there are many gruesome stories of Mafia revenge
on witnesses, there are numerous instances of witnesses who have returned home after testifying.
According to Graham, these instances lend credence to the theory that the "threat of Mafia
revenge has been exaggerated ... and that much of the cloak-and-dagger activity of the [WPP]
is simply not needed." Id. at 155.

24. In re Quarles and Butler, 158 U.S. 532, 536 (1895). The Court explained that the right
of a citizen informing of a violation of law to be protected against lawless violence is within the
"privileges and immunities arising out of the nature and essential character of the national
government, and granted or secured by the Constitution of the United States." Id. (quoting In
re Kemmler, 136 U.S. 436, 448 (1890)).
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Nearly a century ago, in In re Quarles and Butler,25 the Court
confronted the issue of witness protection.2 The Court determined that
not only does every citizen have a right and duty to uphold the laws
of this country, but that there is also a corresponding right to com-
municate any information that a citizen may have concerning the
commission of an offense against those laws. 27 Further, once a citizen
has provided information concerning the violation of a law, that citizen
has the right to be protected against lawless retributive violence. 2 The
Court reasoned that the government's reciprocal duty to protect does
not depend upon the Amendments to the Constitution, but instead
''arises out of the creation and establishment by the Constitution itself
of a national government, paramount and supreme within its sphere of
action." 29 Consequently, it is incumbent upon the government to guar-
antee a citizen's unimpeded exercise of his rights and to protect him
from violence while doing so. The concept of reciprocal duties between
government and informant was reaffirmed in a subsequent opinion that
also discussed the potential liability of a governmental body for failure
to perform its duty of protection. 30

In Schuster v. City of New York, 3' the court concurred with the
notion that the government owes a special duty of reasonable care to
individuals who collaborate in the arrest or prosecution of criminals
once it reasonably appears that danger is imminent as a result of their
collaboration. 2 The court, however, further recognized a common law
cause of action against the government for failure to provide that
protection.33

Other courts have similarly developed standards for measuring gov-
ernmental responsibility for the dereliction of its duty of protection.

25. 158 U.S. 532 (1895).
26. Id. at 532. Quarles concerned the prosecution of persons who conspired to prevent a

private citizen from providing information to law enforcement officials about a violation of the
internal revenue laws. Id.

27. Id. at 535.
28. Id.
29. Id. at 536.
30. Schuster v. City of New York,.154 N.E.2d 534, 537 (N.Y. 1958). "The duty of everyone

to aid in the enforcement of the law, which is as old as history, begets an answering duty on the
part of government, under the circumstances of contemporary life, reasonably to protect those
who have come to assistance ...." Id.

31. 154 N.E.2d 534 (N.Y. 1958).
32. Id.
33. Id. at 538-39. The court in Schuster reasoned that a common law right to recover based

upon negligence in providing protection was in abeyance in the city of New York until the
government waived its immunity from suit. When that immunity was removed, claimants could
then enforce claims based upon a breach of the government's common law duty of protection.

1434
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For example, in Swanner v. United States,34 the plaintiff, a convicted
felon and informer for the IRS, brought an action to recover damages
for the government's breach of its duty of protection. 35 The court,
recognizing a governmental duty to protect Swanner, found that the
relevant standard for assessing the government's liability is "whether it
is more probable than not that [Swanner was] injured as a result of
[his] disclosures." ' 36

Considering the constitutional foundation and legal precedent sup-
porting witness protection, perhaps it is not at all remarkable that when
the Justice Department decided that witness testimony would be one of
its primary weapons against organized crime, it developed the simul-
taneous perception that the government owed a reciprocal duty of
protection to those witnesses. Moreover, it was undoubtedly essential
that any protective efforts be specifically tailored to provide maximum
effectiveness in light of the notorious long arm of organized crime.17

THE LEGISLATIVE AUTHORIZATION TO PROTECT

Once enacted by Congress, Title V in its vague terminology theoret-
ically enabled the Justice Department to protect witnesses by whatever
means necessary. 3 The impact of this mandate, in practical terms,
meant that the Department had wide latitude in structuring and imple-
menting a witness protection program. As the Title V authorization
evolved into the WPP, the Department's emphasis on protecting wit-
nesses and their families and preserving critical trial testimony eventually
overshadowed other structural deficiencies.

Due to the government's initial failure to develop a structured format
for the WPP, one of the first implementational problems involved the

34. 406 F.2d 716, 716 (5th Cir. 1969).
35. Id. at 717.
36. Id. at 718.
37. See supra note 23 and accompanying text.
38. Title V of the Organized Crime and Control Act of 1970 as reprinted at 18 U.S.C. §

3481 (1976) read in pertinent part:
Sec. 502. The Attorney General of the United States is authorized to rent, purchase,
modify or remodel protected housing facilities and to otherwise offer to provide for
the health, safety and welfare of witnesses .. . and persons intended to be called as
Government witnesses in legal proceedings instituted against any person alleged to
have participated in an organized criminal activity whenever, in his judgment,
testimony from, or willingness to testify by, such a witness would place his life or
person, or the life or person of a member of his family or household, in jeopardy.
Any person availing himself of an offer by the Attorney General to use such facilities
may continue to use such facilities for as long as the Attorney General determines
the jeopardy to his life or person continues.

24:1429] 1435
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precise boundaries of the protection obligation. 39 Given the acknowl-
edged duty to protect witnesses, the question consistently arose as to
the specific parameters of the government's obligation. Since the gov-
ernment had neither a formal implementation structure nor a concrete
selection process, the scope of the obligation was simply resolved on a
case-by-case basis. Most protected witnesses were provided the basics
such as a new identity, corresponding records, subsistence payments
and relocation to other parts of the country ° Many were also assisted
in securing employment opportunities. 41 Gradually, however, and per-
haps inevitably, witnesses, using potential testimony as leverage, began
to demand not only WPP protection, but claimed an entitlement to the
"benefits" of the program in exchange for their testimony.42 The ques-
tion for the courts in these instances was whether the government could
be compelled to protect a witness in the WPP and further bestow
"benefits" provided by the program. Courts presented with this ques-
tion have universally denied such a right to protection on the ground
that the Attorney General is vested with broad discretion to determine
which witnesses will receive government protection and to decide the
specific manner of that protection. 43 Furthermore, once in the WPP, a
protected witness has no legal right to receive any benefits under the
program even if the government has explicitly promised such benefits."4

39. See, e.g., Abbott v. Petrovsky, 717 F.2d 1191, 1192 (8th Cir. 1983) (government informant
claiming entitlement to full witness protection in the WPP); Garcia v. United States, 666 F.2d
960, 961 (5th Cir.) (protected witness alleged that termination from the WPP violated constitutional
rights), cert. denied, 459 U.S. 832 (1982); Doe v. Civiletti, 635 F.2d 88, 91 (2d Cir. 1980) (witness
claimed entitlement to re-enrollment in the WPP and subsistence payments); Doe v. United States,
231 Ct. CI. 716 (1982) (claiming right to receive payment under WPP); Callas v. United States,
578 F. Supp. 1390, 1391 (S.D.N.Y. 1984) (witness claimed entitlement to WPP protection); Miller
v. United States, 561 F. Supp. 1129, 1130-31 (E.D. Pa. 1983) (witness alleged that government
negligently failed to provide adequate protection), aff'd, 729 F.2d 1448 (3d Cir. 1984).

40. GAO REPORT, supra note 5, at 12, reprinted in 1982 Hearings at 313.
41. Id. In accordance with the MOU, the Marshals Service was to provide witnesses with

one reasonable job opportunity commensurate with his or her skills or abilities. To assist witnesses
in the employment search, the Marshals Service established a national job bank comprised of
companies or agencies that agreed to assist in hiring witnesses.

42. See supra note 39 and accompanying text.
43. See, e.g., Abbott, 717 F.2d at 1193 ("Whether or not a witness will be protected under

the WPP is entirely within the Attorney General's discretion."); Garcia, 666 F.2d at 962 (Attorney
General is vested with broad discretion in providing benefits under the WPP); Civiletti, 635 F.2d
at 89-90 (Attorney General is vested with broad discretion to determine which witnesses will receive
government protection and to decide how that protection is secured); Callas, 578 F. Supp. at
1393 (the decision to include an individual is committed to the broad discretion of the Attorney
General and cannot be reviewed).

44. See Doe v. United States, 231 Ct. Cl. at 716 ("[P]articipant [in WPP] has no legal right
to receive any payments or money under the program even where it is asserted that federal
officials have breached promises to the participants.").
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The court in Garcia v. United States4 concurred with this analysis
of the government's discretionary authority and also expressly rejected
the notion that any constitutional rights are implicated by the govern-
ment's failure to protect or render specific services through the WPP.4
In Garcia, upon termination from the WPP, the witness claimed a
right to protection in the WPP and also alleged that his termination
from the program was a direct violation of the First and Fifth Amend-
ments.4 7 The court determined that in order to establish a procedural
due process claim under the Fifth Amendment, the witness must dem-
onstrate that the termination deprived him or her of a protected liberty
or property interest encompassed in the Due Process Clause of the
Fifth Amendment." The court, addressing the potential deprivation of
a property interest, then characterized a "property interest" under the
Fifth Amendment as an entitlement to government benefits arising out
of law or contract. 49 In the context of the WPP however, since the
Attorney General has wide latitude to determine the participants in the
WPP, the court explained that there is no contractual or legal entitle-
ment to participation or benefits, and thus, the Due Process Clause is
not implicated. 0 The court further concluded that there is no notice or
hearing requirement before or after termination from the WPP because
termination simply does not deprive the witness of a protected liberty
or property interest encompassed by the Due Process Clause."

45. 666 F.2d 960 (5th Cir.), cert. denied, 459 U.S. 832 (1982). The plaintiff, Emilio Garcia,
a drug informer, was discharged from the WPP after giving newspaper interviews concerning the
WPP and its problems. In the articles, Garcia revealed his presence in Miami, his true identity
and allowed publication of his picture. Garcia was subsequently readmitted and discharged from
the WPP three times. Id. at 962.

46. Id. at 963.
47. Id. at 962. Specifically, Garcia alleged that termination from the WPP was in violation

of his Fifth Amendment procedural and substantive due process rights, the exercise of his First
Amendment free speech rights, and his right to privacy from governmental invasion. Id.

48. Id. at 963. The court summarily dispensed with Garcia's substantive due process claim,
explaining that Garcia's dismissal from the WPP was not arbitrary and was based upon sufficient
cause when Garcia's own actions rendered the WPP's protection ineffective. Id.

49. Id. The court concluded that the statute and legislative history of the WPP repeatedly
speak of the legislation as authorizing the Attorney General to provide, protection and do not
refer to an entitlement to such protection. Id. at 964.

50. Id. The court stated that "[o]n the whole, the statutory scheme indicates that the Attorney
General has discretion on an ongoing basis to decide when, to whom, and for how long to
provide protective facilities." Id.

51. Id. With respect to the alleged violation of Garcia's liberty interest, the court reasoned
that Garcia voluntarily participated in the WPP and was subsequently removed from a program
that vested discretionary authority in the Attorney General as to who would be offered protection
under the program. Thus, Garcia's removal "[did] not amount to an unwarranted Government
interference on his freedom of choice." Id.
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With respect to the First Amendment claim in Garcia, the court
reasoned that, if participants speak out about participation in the
program and further expose their identities, they defeat the express
purpose of the WPP.52 Thus, the purpose and overall integrity of the
program outweighs a protected witness' exercise of such First Amend-
ment rights in this context."

The Garcia case and other similarly reasoned opinions established
the parameters of the WPP and solidified the government's complete
control and discretion with respect to the program.5 4 Potential witnesses
were, in effect, given notice that the WPP and its "benefits" are a
privilege and not a right, that testimony as a government witness does
not guarantee participation in the program, that there is no legal
entitlement to benefits or remuneration once in the program, and that
the government can terminate a witness from the program without
constitutional implications. The courts thus evinced an attitude of
complete deference to the government's discretionary authority to in-
clude, compensate and exclude participants from the WPP. This ac-
quiescence to the government's discretion was, however, not quite as
evident in the area of child custody and the rights of non-relocated
parents whose children were taken into the WPP by relocated parents."

The concern that arises in the context of the WPP and child custody
arrangements is whether severing the relationship between the non-

52. The court's analysis of Garcia's First Amendment claim focused upon United States
Supreme Court cases that held that, in the context of certain relationships with the government,
the contours of an individual's First Amendment rights are affected by the situation. See Tinker
v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 513 (1969) (students' First Amendment
rights limited by school environment); Pickering v. Board of Educ., 391 U.S. 563, 569-70 (1968)
(employment relationship affects contours of exercise of free speech). According to the court in
Garcia, the relationship between Garcia and the WPP also required a contextual balancing of
interests under the First Amendment. Garcia, 666 F.2d at 964.

53. Garcia, 666 F.2d at 965. The court held that the termination from the WPP did not
violate Garcia's First Amendment rights because Garcia materially and substantially interfered
with the purpose and efficiency of the WPP and "this interference outweighed the public interest
in having free and unhindered debate on matters of public importance." Id. The court also
explained that Garcia had alternate avenues of expression to criticize the WPP without identifying
himself or his location publicly. Id.

54. See supra note 43 and accompanying text.
55. See, e.g., Salmeron v. United States, 724 F.2d 1357, 1364 (9th Cir. 1983) (government

may not as a matter of law avoid any potential liability it may have by denying responsibility for
the continued separation of plaintiff from his children who were relocated under the WPP); Franz
v. United States, 707 F.2d 582, 608-09 (D.C. Cir. 1983) (non-custodial parent who is deprived of
companionship of his children by relocation in the WPP is entitled to notice and opportunity to
be heard prior to relocation or soon afterward). But see Leonhard v. Mitchell, 473 F.2d 709, 714
(2d Cir.) (dismissed action of father seeking to disclose the location and identity of relocated
children after finding no express constitutional right to custody or visitation), cert. denied sub
nom. Leonhard v. Richardson, 412 U.S. 949 (1973).

1438
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relocated parent and his or her children upon relocation violates any
rights of the non-relocated parent. One of the first cases to squarely
present this issue to the courts was Franz v. United States.5 6 The precise
issue in Franz was whether the WPP, as administered by the Justice
Department, abrogated the constitutionally protected rights of parents
and children without the requisite due process protection. 7 The plaintiff
in Franz, the non-relocated father, sought declaratory and injunctive
relief to enable him to establish contact with his children, and damages
to compensate for injuries suffered as a result of the separation.58 The
court acknowledged that the freedom of parent and child to maintain,
cultivate and mold ongoing relationships is among the most important
liberties protected by the Constitution. 9 Accordingly, before interfering
with that right, the government must demonstrate that interference
promotes a compelling interest and is indeed the least restrictive alter-
native.60 The court in Franz however went a step further and extended

56. 707 F.2d 582 (D.C. Cir. 1983). This appeal was brought by the father after the district
court dismissed the complaint for failure to state a claim upon which relief could be granted.
Franz v. United States, 526 F. Supp. 126, 129 (D.D.C. 1981), rev'd, 707 F.2d 582 (D.C. Cir.
1983).

57. Franz, 707 F.2d at 585. According to the court in Franz, "resolution of the case require[d]
a weighing of three important interests: the public interest in the suppression of organized crime;
the interest of the informant, his spouse, and the children in securing protection against the threat
of violent reprisal to which they are all exposed; and the interest of the children and their father
in maintaining the bonds between them." Franz, 707 F.2d at 585.

58. Id. The plaintiff in Franz and his wife, Catherine, were divorced. Sometime prior to the
divorce, plaintiff's wife developed a relationship with a contract killer who subsequently offered
to testify in a federal criminal trial in return for relocation and protection of himself, Catherine
and Catherine's three children. After their relocation, plaintiff had been unsuccessfully attempting
to determine the whereabouts of or to establish contact with his three children. Id. at 589.

59. Id. at 595.
The constitutional interest in the development of parental and filial bonds free from
government interference has many avatars. It emerges in a parent's right to control
the manner in which his child is reared and educated and in the child's corresponding
right not to have the content of his instruction prescribed by the state. It contributes
heavily to a parent's right to direct the religious upbringing of his child. And, above
all, it is manifested in the reciprocal rights of parent and child to one another's
companionship.

Id. (footnotes omitted).
60. Id. at 602. The court reasoned that rights of the sort asserted in Franz are not absolute

and must give way when incompatible with sufficiently potent public interests:
Severance of the relationship between a parent and his child will survive constitutional
scrutiny only if four requirements are met: (a) the asserted governmental interest
must be compelling; (b) there must be a particularized showing that the state interest
in question would be promoted by terminating the relationship; (c) it must be
impossible to achieve the goal in question through any means less restrictive of the
rights of parent and child; and (d) the affected parties must be accorded the
procedural protections mandated by the Due Process Clauses.
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the protections traditionally afforded to the "nuclear family" to the
emerging phenomena of the "broken family," arguing that the broken
family is becoming more socially important.6' Consequently, the court
perceived a need to "adjust the meaning of the Constitution to conform
to changes in social life." 62

Recognizing the existence of a protected liberty interest for both
parents in a "broken family," the court determined that the govern-
ment's actions in Franz failed to meet the fundamental requirements
of due process. 63 According to the court, when such interests are at
stake, the non-relocated parent is entitled to notice and opportunity to
be heard prior to or soon after relocation. 4

In an unusual separate statement filed subsequent to the court's
opinion in Franz, the court grapples with the critical questions of
congressional intent and due process in the area of non-relocated
parental rights and the WPP.6 Speaking for the majority in the separate
statement, Judge Edwards reiterates and clarifies the majority's rationale
in the original opinion concerning the constitutional protection afforded
the non-relocated parent-child relationship when that relationship faces
the possibility of permanent severance as a result of the WPP.66
Applying an expansive interpretation of the WPP's legislative history,
Judge Edwards concludes that nothing in the legislative language or
history purports to limit the Justice Department's implementational
discretion even when WPP implementation implicates-the non-custodial
parent's rights. 67 In fact, according to the court, the broad language of
the WPP mandate is evidence of congressional intent to preefnpt state

61. Id. at 600-01. Relying upon.the rising incidence of divorce, the court concluded that the
absence of a strong tradition of respect for the relationship between a non-custodial parent and
child should not be determinative of the constitutional status of that relationship. Id.

62. Id. at 601 (footnote omitted).
63. Id. at 602. The court stressed, however, that this analysis "extends only to the question

of the constitutional status of the right of a non-custodial parent and his or her. children not to
be totally and permanently prevented from ever seeing one another." Id. In doing so, the court
rejected any establishment of a "fundamental right to maintain visitation privileges in any particular
way." Id.

64. Id. at. 608-09. The court reasoned that, assuming that "organized crime is sufficiently
potent to justify invasion of constitutionally protected familial rights, the government may not
rely upon an irrebuttable presumption," but must make a particularized showing of advantage
and must choose the least restrictive alternative to promote its interest. Id. at 606-07.

65. Franz v. United States, 712 F.2d 1428, 1429-34 (D.C. Cir. 1983) (supplemental opinion).
66. Id. Although the separate statement was filed by Judge Bork, Judge Edwards filed a

response in order to "ensure that the opinion for the court is neither misunderstood nor misapplied,
.. [and] to call attention to the most important misstatements and the most troubling suggestions

contained in the Separate Statement." Id. at 1428.
67. Id. at 1429.
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domestic relations law as necessary to ensure the security of witnesses
under the program. 6s However, when implementation of the WPP
results in potentially permanent severance of the non-relocated parent-
child relationship, the government's unfettered discretion infringes upon
constitutionally protected rights.69 Consequently, the government must
make a particularized showing that the proposed state action is necessary
to promote a compelling state interest and represents the least restrictive
means to accomplish that interest. 70

Notwithstanding his concurrence in the court's ultimate disposition
of the case, Judge Bork, in the separate statement, vigorously attacked
the majority's creation of a new constitutional right as well as the new
procedure to protect that right. 7' Interestingly, Judge Bork's diatribe
simultaneously exposes congressional failure to address the specifics of
the WPP implementation by legislative enactment. For example, in
direct contrast to the majority, Judge Bork points out that Congress
"apparently did not consider whether the federal interest in combatting
organized crime required it to displace the interest of the states in
regulating family relations" when establishing the WPP.72 The judiciary
is thus afforded little guidance when confronting cases that present the
competing interests of non-relocated parental rights and the WPP's
overall purpose and integrity. In resolving this conflict, Judge Bork
argued not for cloaking the non-relocated parent with any constitutional
protection, but rather would have required the aggrieved non-relocated
parent to seek a state law remedy for interference with rights arising
under state law. 7"

68. Id.
69. See id. at 1432.
70. See id.
71. Id. at 1434. In Judge Bork's opinion, "[tihe majority has passed by the threshold legal

issue in this case in order to create a new constitutional right and invent a new procedure to
protect it." Id.

72. Id. at 1435. The foremost issue in the area of non-relocated parental rights according to
Judge Bork was the potential preemption of state domestic relations laws. Relying upon a previous
United States Supreme Court case, Judge Bork observed that "it is absolutely clear that federal
preemption in areas of family law must, at the very least, meet stringent standards to succeed."
Id.; see also Hisquierdo v. Hisquierdo, 439 U.S. 572, 581 (1979) ("The whole subject of the
domestic relations of husband and wife, parent and child, belongs to the laws of the States and
not to the laws of the United States." (quoting In re Burrus, 136 U.S. 586, 593-94 (1890)).

73. Franz, 712 F.2d at 1437. Under Judge Bork's analysis, the correct resolution of the issues
was to remand for a determination of the state legal rights and remedies involved. Judge Bork
also thought it inappropriate to speculate about the constitutionality of the nullification of state
visitation law and believed that should Congress desire to override some aspects of state domestic
relations law in the interests of the WPP, "[there] will be time enough to decide if there are
limits to federal power in this area." Id.

144124:1429]
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Although Judge Bork's dissent was deferential to legislative respon-
sibility for establishing WPP procedures, it also revealed many grave
impracticalities associated with developing procedural protections for
non-relocated parents. 74 Most significantly, if, as the majority in Franz
asserts, the non-relocated parent's custody or visitation rights are cloaked
with a constitutional veil, the government would be required in each
case to demonstrate a compelling interest as well as the absence of less
restrictive alternatives. 75 Although ostensibly protective of constitutional
rights, because of the WPP's nature and purpose, such a showing
would, in all likelihood, be "hasty, secret, informal, and unreviewable,
but nonetheless charged with the determination of what the majority
conceives to be the most fundamental of human rights." '76

Despite the apparent acrimony between the majority and dissent in
the separate statement, a major point of agreement betw6en both in
Franz was the need for legislative action in the area of the WPP and
parental rights in order to properly balance the interests of the parents
and children with the purposes of the WPP. 77

Similar concerns have been raised with respect to the appropriate
balancing of interests when innocent third parties are victimized by
relocated witnesses in the WPP. The recurring question in cases of
third party harm is: What duty, if any, does the government owe to
those who suffer physical, financial or other harm as a direct result of
the WPP's implementation? Because of the program's relatively rapid
expansion and the lax acceptance policies, more relocated witnesses
were infiltrated across many areas of the country, thus increasing the
likelihood that average law-abiding citizens might come into contact
with relocated witnesses. 78 The aforementioned factors also increased

74. Id. at 1440. The hearing proposed by the majority would be held within a three day
period between a decision to admit an informant into the WPP and the execution of that decision
by the Marshals Service. It was to be secret and informal and make a determination as to whether
the government had shown that its "compelling interest outweighed the constitutional right of the
non-custodial parent to visitations with children." Id.

75. Id. This procedure means "the government will have to lay out its case against the
organized crime leader and show both the figure's importance and the necessity of the informant's
testimony. It will also have to show the absence of any effective alternative that is less restrictive
of visitation rights." Id.

76. Id.
77. Id. at 1443 ("[T]he proper course would be to stop the program until either Congress or

the Executive had worked out better procedures, ones more sensitive to the problems than they
have constructed or can construct in the abstract."); Franz, 707 F.2d at 603 ("Cases such as this
can be avoided only through the promulgation of executive or congressional guidelines governing
the administration of the Witness Protection Program that ensure the identification and accom-
modation of interests like those of the plaintiffs.").

78. See GRAHAM, ALLAs PROGRAM, supra note 2, at 66. According to Graham, "most [relocated
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the likelihood that relocated witnesses, some of whom have "disgust-
ingly lengthy" 9 criminal records, would reestablish themselves in their
previous "occupations" after relocation, often to the detriment of
innocent third parties.8 0 The courts' standard response to victim com-
plaints resulting from the subsequent criminal escapades of relocated
witnesses has been to absolve the government from any liability based
upon the "discretionary function" exception to the Federal Tort Claims
Act."2

For instance, in Bergmann v. United States, 82 the plaintiff brought a
wrongful death action under the Federal Tort Claims Act alleging that
the government negligently selected and supervised Benjamin Rosado,
a protected witness who, while in the WPP, murdered the plaintiff's
husband. 3 Analyzing the statutes and policies that govern the WPP's
selection process, the court determined that the WPP statute is more
an authorization of funding than a guide for discretionary decisions. 84

According to the court, the only established guidelines for WPP im-

witnesses] have wanted to move toward the sun. Thus there are said to be heavy concentrations
of relocated families in California, Arizona, Texas and Georgia." Id. Because most relocated
witnesses are from the East, "they can be conspicuous when they congregate in a western

community." Id.
79. Bergmann v. United States, 689 F.2d 789, 794 (8th Cir. 1982).
80. In the early stages of the WPP, the government recognized that relocating witnesses and

securing employment for them would be difficult because most witnesses have criminal backgrounds
and limited marketable skills. Such problems naturally engendered an atmosphere where it was
not uncommon for relocated witnesses to commit crimes after entering the WPP. For example,
the 1983 GAO Report identified seven witnesses who had been convicted of murder and five
others who were involved in murders. Other serious crimes committed by witnesses include arson,
robbery and drug violations. GAO REPORT, supra note 5, at 17, reprinted in 1982 Hearings at
318.

81. See, e.g., Taitt v. United States, 770 F.2d 890, 893 (10th Cir. 1985) (holding that selection
of an individual for WPP is a decision within discretion of the Attorney General); Bergmann,
689 F.2d at 797 (holding that selection of witnesses for WPP was exercise of discretionary function
and thus wrongful death action could not be maintained against the United States). The discre-
tionary function exception to the Federal Tort Claims Act excludes from the waiver of sovereign
immunity:

(a) Any claim . . . based upon the exercise or performance or the failure to exercise
or perform a discretionary function or duty on the part of a federal agency or an
employee of the Government, whether or not the discretion involved be abused.

28 U.S.C. § 2680(a) (1965).
82. 689 F.2d at 790.
83. Id. Benjamin Rosado became a protected witness after agreeing to testify against organized

crime figures in New York City. The U.S. Marshals Service then relocated Rosado and his family
to Missouri with all of the necessary new identification. Fred Bergmann, an auxiliary police officer
for the city of St. Charles, Missouri, was shot and killed by Rosado after responding to a burglary
call.

84. See id. at 793.
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plementation relate to pre-relocation judgments concerning the potential
threat to the witness and the federal interest advanced by the protection
or relocation of particular witnesses. 85 In other words, the absence of
specific guidelines expressly requiring consideration of criminal propen-
sities places such considerations within the Department's discretion.86

The court was, therefore, deferential to the Department's discretionary
authority in the WPP selection process. Consequently, the court's
balancing of the competing interests clearly favored the public interest
in fighting organized crime over and above any obligation to protect
the general public from the harm and ultimate intrusiveness of the
WPP.87

In Bergmann, the court determined that the method of supervising
relocated witnesses was also within the vast domain of governmental
discretion.88 Once again deferring to the objective purpose of the WPP,
the court agreed with the government's contention that constant super-
vision of relocated witnesses is inconsistent with the purpose of relo-
cation, i.e., anonymity.8 9 Thus, the government had no ongoing duty
to "take charge" of or supervise relocated witnesses so as to form the
basis for an actionable negligence claim for failure to supervise. 9°

Moreover, the court observed that "in the absence of statute, there is
no legally enforceable duty on the part of the government to warn or
to compensate victims of criminal activity." 9' The irony of the court's
decision in Bergmann was that although the government was allowed
wide latitude when pursuing the public interest in fighting organized
crime, the public had little or no recourse to protect itself from the

85. See id.
86. Id. at 793-94. Analyzing the statute, the court concluded that "[t]here is no policy which

calls for consideration of the witness' criminal record nor a policy for evaluating 'how' criminal
the witness has been in the past." Id. at 793. Accordingly, "[clonsidering the lack of guidance
or standards imposed by the statute and policy which governs the [WPP] ... the selection of a
person for the program is a planning or policy level decision." Id. at 794.

87. Id. This sentiment was expressed quite clearly when the court stated that while "[wle do
not take lightly Mrs. Bergmann's loss . . . we also respect the serious policy decisions which must
be made in determining how best to wage war on organized crime." Id.

88. Id. at 795. The court reasoned that, although there may indeed be other ways to protect
witnesses, the use of relocation and the consequent method of supervision are planning or policy
level decisions within the discretionary function exception. Id.

89. Id.
90. Id. at 796. According to the court, unless there is a special relationship between the actor

and the person who causes the harm, there is no duty to control that person's conduct. "In this
case, there is no duty which could arise for the government to control Rosado because there was
no relationship requiring the government to 'take charge' of Rosado." Id.

91. Id.
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risks associated with a program established in the public interest. 92

The government's infiltration of relocated witnesses with new iden-
tities into mainstream America has also negatively impacted the debt
collection rights and efforts of third parties who have had the misfortune
of dealing with unsavory relocated witnesses. 9a Although the government
attempted to maintain a tight harness on the amount of debt created
and/or evaded by relocated witnesses, the government acknowledged
early on that the "unpaid debt syndrome is their greatest problem and
[conceded] they have been unable to solve it."' ' As in the area of
physical harm to innocent third-party victims, the question is what
duty, if any, the government has to protect the unsuspecting public
from the harm resulting from implementation of the WPP. This ques-
tion similarly presents a balancing equation in which the interests in
the purpose and integrity of the program and the anonymity of relocated
witnesses are weighed against the creditor's right to collect valid debts. 95

Adhering to its fundamental obligation to protect relocated witnesses,
the government often exercised its authority to deny creditors access to
relocated witnesses and, of course, denied any governmental responsi-
bility for repayment of the witnesses' debts.9 The government's discre-

92. "We find the plain and simple fact is that the witness protection statutes contemplate
only the protection of witnesses and their families-not the protection of the public from the
witness." Id. at 797. The discretionary authority of the government was reaffirmed in a later
opinion when the Tenth Circuit court concluded that the government's liability could not be
premised upon any criteria related to the past behavior of the relocated witness. Taitt v. United
States, 770 F.2d 890, 893 (10th Cir. 1985). Accepting the argument that the pvrpose of the
program is to provide anonymity for government witnesses through relocation, the court disallowed
any claims that would hold the government responsible for protection of the public. Id. at 893-
94.

93. See, e.g., Boda v. United States, 698 F.2d 1174, 1175 (11th Cir. 1983) (plaintiff sought
to recover on negligence theory from government for loss occasioned by business dealings with a
protected witness); Melo-Tone Vending v. United States, 666 F.2d 687, 687-89 (1st Cir. 1981)
(plaintiff alleged that by concealing a witness in the WPP, the United States deprived plaintiff
its right to enforce repayment of a loan without due process of law in violation of the Fifth
Amendment).

94. GA M-., ALIAS PROGRAM, supra note 2, at 122. "The types of third parties financially
harmed by relocated witnesses were individuals, large companies, and the government itself. See
GAO REPORT, supra note 5, at 26, reprinted in 1982 Hearings at 327.

95. See Melo-Tone Vending, 666 F.2d at 689 ("We recognize it is not unlikely that the
consequential effect of governmental action in carrying out the program may be to delay, or
make inconvenient or difficult [the] enforcement of . . . financial obligations while [the witness]
continues in the program.").

96. GAO REPORT, supra note 5, at 23, reprinted in 1982 Hearings at 324. Because the WPP
"only required the Marshals Service to act as a secure conduit for transferring information between
the creditors and witnesses and did not require the Marshals Service to actively assist creditors,"
the marshals were often a "barrier to the resolution of debt-related problems." Id. at 24, reprinted
in 1982 Hearings at 325.
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tionary authority and the vital interest in ensuring lifelong security to
relocated witnesses forged an unofficial WPP policy of nondisclosure
that overrode the rights and efforts of third parties to resolve debts or
civil disputes.

Considering the critical and continuing problems that arose as a direct
result of an apparent failure to perceive the practical realities of
implementing a program whose goal was ultimately the relocation and
infiltration of former criminals into the mainstream, it was not long
before the government acknowledged the need for significant change.
As discussed in the next section, such change included recommendations
for the development of specific implementation standards for the WPP.
It is noteworthy and a bit ironic that an agency that had escaped
liability in most instances based upon its seemingly unlimited "discre-
tionary authority" decided that what the WPP most needed were
legislative enactments and structure to resolve its most pressing prob-
lems.

RECOMMENDATIONS FOR CHANGE

In 1977, the Justice Department established the Witness Security
Program Review Committee ("Review Committee") to carefully ex-
amine the inadequacies in the WPP and make recommendations for
improvement. 97 The Review Committee focused upon the major prob-
lems associated with WPP implementation including the delivery of
program services, 98 parent-child relationship problems, 99 continuing
criminal behavior by relocated witnesses,'00 and the need for a mecha-
nism to enhance the ability of third parties to enforce judgments against
relocated witnesses.' 0' From the Review Committee's standpoint, the
majority of problems revolved around the need to recognize 'and place
a higher value on the rights and interests of the public when those
rights and interests conflict with the purposes of the WPP.102 The
government's original grant of implemental discretion resulted in im-
proper balancing and infringement of the aforementioned rights and
interests. Legislative intervention was then necessary to strike the proper
balance. The Review Committee thus recommended the continuation

97. See U.S. DEPT. OF JUSTICE REPORT, supra note 17, at 7, reprinted in 1978 Hearings at
276.

98. See, e~g., id. at 44, reprinted in 1978 Hearings at 313.
99. Id. at 65-67, reprinted in 1978 Hearings at 334-36.

100. Id. at 68-69, reprinted in 1978 Hearings at 337-38.
101. Id. at 69, reprinted in 1978 Hearings at 338.
102. Cf. id. at 70, reprinted in 1978 Hearings at 339.
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of a revised WPP 0 3 with the concurrent establishment of a witness
eligibility requirement,'04 controlled entry into the program,' 05 and a
Witness Security Program Review Board to advise the Deputy Attorney
General.° The Review Committee also strongly recommended enacting
legislative initiatives to enhance the rights of third parties while also
endeavoring to maintain the WPP's overall purpose and integrity.

A 1983 report by the Comptroller General of the United States
("GAO Report") recommended that Congress enact legislation to ap-
propriately balance the competing interests of the WPP and the public
and establish, for the first time, detailed criteria to guide implementation
of the WPP. l°" The GAO Report focused in particular upon the
problems experienced by third parties as a result of WPP implemen-
tation. 0 1 The GAO Report analyzed the hardship suffered by parents
who lose contact with children taken suddenly into the program without
notice.' 9 The GAO Report found that, under the WPP as then imple-
mented, the maintenance of contact between the relocated child and
the non-relocated parent was largely delegated to the relocated parent." 0

The Department generally did not take an active role in enforcing
custody orders nor did the Department normally disclose the relocated
witness's identity in order to assist in the resolution of custody or
visitation disputes brought about as a result of relocation under the
WPP." l In response, the GAO Report strongly recommended that
custody-related problems be avoided by verifying the existing legal
custody status of all minor children prior to relocation." 2 Additionally,
according to the GAO Report, policy guidelines should be formulated
to establish a procedure for such custody verifications." 3

103. Id. at 7-10, reprinted in 1978 Hearings at 276-79.
104. Id. at 14, reprinted in 1978 Hearings at 283.
105. Id. at 14-16, reprinted in 1978 Hearings at 283-85.
106. Id. at 79-80, reprinted in 1978 Hearings at 348-49.
107. GAO REPORT, supra note 5, at 32, reprinted in 1982 Hearings at 333.
108. Id. at 18, reprinted in 1982 Hearings at 319.
109. Id. at 19-23, reprinted in 1982 Hearings at 320-24. In the words of the Director of the

Marshal Service, "I don't think we would ever want to be in a posture of telling one parent: We
have relocated your children; you are just out of luck forever. I think that would be horrible."
Id. at 20, reprinted in 1982 Hearings at 321.

110. Id. at 23, reprinted in 1982 Hearings at 324.
111. See id. The GAO Report however acknowledged the Department's efforts to address

parent/child custody and visitation problems "by offering to transport relocated children to neutral
sites to allow their non-relocated parents to visit with them and . . . by offering to aid relocated
parents' efforts to litigate problems before appropriate courts." Id.

112. Id. at 22, reprinted in 1982 Hearings at 323.
113. Id. at 22, reprinted in 1982 Hearings at 323.
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The GAO Report further concluded that the Department's informal
policy against disclosure significantly impeded the rights of third-party
creditors to obtain resolution of debts and civil disputes with relocated
witnesses."14 Because the Department usually served as merely an infor-
mal conduit between the creditor and the relocated witness, but did not
actively enforce the creditor's rights, debt and litigation related problems
often went unresolved and some witnesses even used the WPP as a
haven to avoid debts incurred prior to relocation." 5 Examining the
government's initiatives to curtail this dilemma, the GAO Report found
that the Department's efforts in this area provided for equitable solu-
tions to third-party problems and were, on the whole, satisfactory." 6

Apparently, in order to strike the proper balance between creditor and
relocated witness, the Department, through an internal memorandum,
had informally determined to provide disclosure of witness identity and
location if the relocated witness had been unreasonable in his efforts
to comply with a court judgment and there was no apparent danger to
the witness as a result of disclosure."17 The difficulty with this solution,
according to the GAO Report, was that the Department was the final
arbiter of whether to disclose the witness' identity and location, a factor
that the GAO believed would impact the objectivity of decisions con-
cerning disclosure given the Department's longstanding policy of non-
disclosure." 8 Consequently, the GAO Report strongly recommended
that any further administrative measures or legislative enactments in-
clude a provision enabling third parties to seek judicial review of non-
disclosure decisions." 9

An appraisal of the various recommendations and initiatives reveals
that, after over a decade of WPP implementation with an overriding
emphasis on obtaining testimony and witness relocation, those reviewing
the impact of the WPP felt a compelling need to recognize and elevate

114. Id. at 23, reprinted in 1982 Hearings at 324.
115. Id. at 24, reprinted in 1982 Hearings at 325. Marshals Service officials reported "that

they knew of witnesses who had deliberately run up revolving credit type debts in their old
identities ... because they believed they would not be responsible for the debts after relocation."
Id.

116. See id. at 28, reprinted in 1982 Hearings at 329.
117. Id. at 28, reprinted in 1982 Hearings at 329.
118. Id. at 28-29, reprinted in 1982 Hearings at 329-30.
119. Id. at 29, reprinted in 1982 Hearings at 330. The GAO Report conceded that "the initial

decision point on disclosure should rest with the Department. However . . . [the GAO believed
that] third party rights can be better recognized and protected if the law provided clear guidance
to the Department on when it should disclose witness information." Id. Further, the GAO believed
that third parties had a clear right to contest whether the Department had met the criteria for
non-disclosure established in law. Id.
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the rights and interests of the public. This need paved the way for
legislation whose primary objective would be to strike an appropriate
balance between the goals of the program and the rights of the public.

THE WITNESS SECURITY REFORM ACT

The first major overhaul of the program occurred in 1984.20 In
response to the major criticisms of the WPP, the Reform Act established
an overall basic structure for the program while simultaneously allowing
the Attorney General broader discretion in some significant areas.12'
This section will highlight some of the major provisions of the Reform
Act.

18 U.S.C. § 3521

Section 3521 of the Reform Act broadens the Attorney General's
authority to offer relocation or other protection to a witness or potential
witness in an official proceeding concerning an organized criminal
activity or other serious offense.1 22 Government protection can also be
extended to the immediate family or a person otherwise closely asso-
ciated with the witness if that person is also endangered. 2 3 Section 3521
also clarifies what actions the Attorney General may, by statute, take
in an effort to "assure the health, safety and welfare of [protected
persons].' ' 24 Notably, subsection (b)(1)(G) contemplates a crucial bal-
ancing of interests concerning issues of disclosure and nondisclosure. 25

120. See generally 18 U.S.C. §§ 3521-28 (1985).
121. As the legislative history of the Reform Act explained, while Title V may have been

inadequate to describe what is necessary to effectively relocate and protect witnesses, the Reform
Act is "not a new grant of authority, but is rather a recognition of the current program and a
reaffirmation that [the WPP's] techniques and procedures are fully justified." S. REP. No. 225,
98th Cong., 2d Sess. 408 (1983), reprinted in 1984 U.S.C.C.A.N. 3546.

122. 18 U.S.C. § 3521(a)(1). Because the term "organized crime activity" was too vague to
give sufficient guidance to the Attorney General yet too restrictive to afford protection when it
was otherwise warranted, § 3521 allows the Attorney General to provide protection when an
offense described in 18 U.S.C. § 1512 (tampering with a witness, victim or informant) or 18
U.S.C. § 1513 (retaliating against a witness or informant) or a similar state or local offense
involving a crime of violence directed at the witness is likely to be committed. 18 U.S.C. §
3521(a)(1).

123. Id.
124. 18 U.S.C. § 3521(b)(1). This subsection allows the Attorney General to provide suitable

documents, housing, transportation of household furnishings, a payment to meet basic living
expenses, and assistance in obtaining employment.

125. 18 U.S.C. § 3521(b)(l)(G). The Attorney General may "refuse to disclose the identity or
location of the person relocated or protected .. . after weighing the danger such a disclosure
would pose to the person, the detriment it would cause to the general effectiveness of the program,
and the benefit it would afford to the public or the person seeking the disclosure." Id. However,

24:1429] 1449



ARIZONA STA TE LA W JOURNAL [Ariz. St. L.J.

Perhaps the most important aspect of section 3521 is subsection (c)
which formalized the witness selection process. 26 The Reform Act
requires a written assessment in which the Attorney General must weigh
the seriousness of the investigation or case against the possible risk to
other persons and property and "shall determine whether the need for
that person's testimony outweighs the risk of danger to the public.' ' 27

This section of the Reform Act further outlines several factors to be
considered in that balancing equation and disallows protection if the
"risk of danger, including potential harm to innocent victims, outweighs
the need for that person's testimony. ' ' 2

Specific provisions of the Memorandum of Understanding ("MOU")
were also codified in the Reform Act. 129 The responsibilities of the
relocated witness, as outlined in the Reform Act, attempt to address
the myriad of third party concerns that arose as a result of the WPP's
flawed implementation. For example, the relocated witness must agree
not to commit any crime, to comply with legal obligations and civil
judgments, and to designate another person to act as agent for service
of process. 130

Lastly, this section formalized termination procedures which, among
other things, rendered the Attorney General's decision to terminate a
protected person from the WPP outside the boundaries of judicial
review.' 3

Overall, the Attorney General maintains broad discretion with respect
to providing protection in the WPP. The provisions of the Reform Act
outlining the MOU requirements utilize such terms as "agreement" and
"breach,' 3 2 thus elevating the MOU to the level of a statutorily
mandated contract. Consequently, the WPP currently has the much
needed statutory structure governing inclusion and exclusion from the

the Attorney General must disclose when the request is from state or local law enforcement
officials and the protected "person is under investigation for or has been arrested for or charged
with an offense that is punishable by more than one year in prison or that is a crime of violence."
Id.

126. 18 U.S.C. § 3521(c).
127. Id.
128. Id. The factors to be considered include the person's criminal record, alternatives to

providing protection under § 3521, the possibility of securing testimony from other sources, the
need for protecting the person, the relative importance of the person's testimony, the results of
a psychological examination, and the impact upon parent/child relationships. Id.

129. 18 U.S.C. § 3521(d)(I)(A)-(l).
130. Id.
131. 18 U.S.C. § 3521(f). Section 3521(f) allows the Attorney General to terminate a person

from the WPP if he substantially breaches the MOU or provides false information concerning
the MOU, child custody, or visitation. Id.

132. 18 U.S.C. § 3521(d)(1).
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WPP, as well as specific guidelines delineating the responsibilities of
the government and protected persons during the relocation period.

18 U.S.C. § 3523

Section 3523 seeks to close the gap that existed when relocated
witnesses entered the WPP and subsequently avoided debts and other
civil obligations.'3 3 Pursuant to subsection (a), the Attorney General
may take appropriate steps to urge the protected person's compliance
with a judgment. However, after considering the danger to the protected
person and upon request by a judgment creditor, the Attorney General
may disclose the identity and location of the protected person if he or
she has not made reasonable efforts to comply with the judgment. 3 4

For the first time, however, as recommended by the GAO Report,
the judgment creditor may, under the Reform Act, seek judicial review
of the Attorney General's non-disclosure decision.' 35 The court, upon
determination that the creditor holds a judgment and that the Attorney
General has declined to disclose the identity and location of the pro-
tected person, "shall appoint a guardian to act on behalf of the
[judgment creditor] to enforce the judgment."' 3 6 According to the
Reform Act, the guardian is then empowered to enforce the judgment
in any manner available to the judgment creditor while "[maximizing],
to the extent practicable, the safety and security of the protected
person." 17

The Reform Act thus appears to grant judgment creditors "quasi-
rights" in the enforcement of claims against protected persons. In fact,
this section of the Reform Act, in conjunction with the statutory
requirements of the MOU, significantly increases the pressure on relo-

133. See 18 U.S.C. §3523(a). Under the Reform Act, the Attorney General maintains the role
of conduit: "IT]he Attorney General shall make reasonable efforts to serve a copy of process
upon the person protected ... [and] ... shall notify the plaintiff in the action whether such
process has been served." Id.

134. Id. Pursuant to the Reform Act, "[alny such disclosure or nondisclosure by the Attorney
General shall not subject the United States ... to any civil liability." Id.

135. 18 U.S.C. § 3523(b)(1). The judgment creditor may bring an action against the protected
person in the federal district court where the judgment creditor resides. Such an action shall be
brought within 120 days after the disclosure request is made upon the Attorney General. Id.

136. 18 U.S.C. § 3523(b)(3). The Attorney General is then required to "disclose to the guardian
the current identity and location of the protected person and any other information necessary to
enable the guardian to carry out his or her duties ...." Id.

137. 18 U.S.C. § 3523(b)(4). The guardian, however, shall not disclose the identity or location
of the protected person without permission of the Attorney General. Moreover, "[a]ny good faith
disclosure made by the guardian in the performance of his or her duties ... shall not create any
civil liability against the United States ...." Id.
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cated persons to comply with judgments and civil obligations or suffer
the penalty of disclosure to either judgment creditors or guardians who
are both authorized by statute to make further disclosures in order to
effect recovery.'38

The major impact of this particular section of the Reform Act has
been to eliminate the Department's informal policy of non-disclosure
and its laissez-faire approach to relocated persons' debts while concur-
rently allowing judgment creditors access to the courts as a means to
enforce judgments against relocated individuals. Thus, although in some
instances judgment creditors may be compelled to seek judicial inter-
vention to enforce their rights, judgment creditors should no longer be
stymied in their efforts to collect from protected persons.

18 U.S.C. § 3524

Section 3524 confronts and attempts to untangle the perplexing issue
of parent-child relationships in the context of the WPP. Pursuant to
section 3524, the Attorney General is required to determine the status
of legal custody prior to the relocation of minor children and to also
assure that any custody or visitation rights can be maintained after
relocation.'3 9 In stark contrast to the prior informal practice of the
Department, the Attorney General must now notify the non-relocated
parent of the child's relocation and affirmatively state that relocation
will not infringe any of the non-relocated parent's custody or visitation
rights.?4 Most importantly, however, the statute now provides a formal
procedure for the non-relocated parent to modify a court order con-
cerning custody or visitation when a child is taken into the WPP.14l

Under this procedure, the court is required to appoint a mediator to
"mediate [the] dispute with respect to the order,' '142 and, if the parties
fail to resolve the dispute within sixty days, the Reform Act requires
the court, upon request of a party, to appoint a master to act as an
arbitrator. 1

43

138. 18 U.S.C. § 3523(a), (b)(4).
139. 18 U.S.C. § 3524(b). According to subsection (b), "if compliance with a visitation order

cannot be achieved, the Attorney General may provide protection ... only if the parent being
relocated initiates legal action to modify the existing court order." Id.

140. 18 U.S.C. § 3524(c). Subsection (c) further provides that the Department will pay all
reasonable costs of transportation in ensuring that visitation can occur at a secure location but
shall not pay such costs for visitation in excess of thirty days a year or twelve in number a year.
Id.

141. 18 U.S.C. § 3521(d)(1).
142. 18 U.S.C. § 3524(d)(2).
143. 18 U.S.C. § 3524(d)(3).
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The Reform Act also prevents the relocated parent from using the
WPP as a shield to ignore custody or visitation orders.'" In the event
that the relocated person is found to be in contempt of a custody or
visitation order and does not comply in a specified amount of time,
"the Attorney General shall disclose the new identity and address of
the protected person ... and terminate any financial assistance ...
unless otherwise directed by the court."' 45

Finally, recognizing the genuine and ever present need to maintain
the integrity of the WPP, the Reform Act permits the Attorney General
to bring an action to modify a custody or visitation court order, and
the court may modify such an order upon discovery of an intentional
violation of a reasonable security requirement by the non-relocated
parent. '46

As in the case of judgment creditors, non-relocated parents have been
afforded "quasi rights" under this section of the Reform Act. However,
the fact that this new section of the Reform Act continues to allow the
Department a great deal of discretion in an area that impacts consti-
tutionally protected rights is troublesome. For instance, the Attorney
General is required to notify the non-relocated parent "as soon as
practicable after the [relocated parent] and child are so relocated."' 47

Another notable intrusion into the sacrosanct parent-child relationship
is the ability of the Attorney General to bring an action on behalf of
the protected person to modify a custody or visitation order if the
Attorney General determines that implementation of that order in the
context of the WPP would be "substantially impossible."' 4 If the
Attorney General establishes substantial impossibility of implementation
of the existing order by "clear and convincing evidence," the court
may modify the order but shall provide "an alternative as substantially
equivalent to the original rights of the non-relocated parent as feasible

The court and the master shall, in determining the dispute, give substantial deference
to the need for maintaining parent-child relationships, and any order issued by the
court shall be in the best interests of the child. . . . [T]he costs to the government
of carrying out a court order may be considered in an action . . . but shall not
outweigh the relative interests of parties themselves and the child.

Id.
144. 18 U.S.C. § 3524(d)(5).
145. See id. ("Once held in contempt, the protected person shall have a maximum of sixty

days, in the discretion of the Attorney General, to comply with the court order.").
146. 18 U.S.C. § 3524(e)(2).
147. 18 U.S.C. § 3524(c) (emphasis added).
148. 18 U.S.C. § 3524(e)(1).
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under the circumstances."' 49 The use of terms such as "substantial
impossibility," "substantial equivalent" and "as feasible" appears to
allow the Attorney General an unwarranted degree of latitude to
intervene in the non-relocated parent-child relationship.

18 U.S.C. § 3525

Section 3525 establishes a victims compensation fund and authorizes
"[tihe Attorney General [to] pay restitution ... or, in the case of
death, compensation for the death of any victim of a crime that . . .
is committed by any person during a period . . . [of] protection [in the
WPP]. '" IS Payment from this fund is, however, contingent upon the
victim seeking restitution and compensation provided under federal or
state law or by civil action and will be paid only to the extent that the
victim has not received restitution and compensation from those
sources."'

The establishment of a victims compensation fund formally acknowl-
edges the physical injury that may result from relocating former crim-
inals across the country. However, as subsection (e) explicitly states,
"[n]othing in this section shall be construed to create a cause of action
against the United States.' ' 5 2

Interpretive Case Authority

Although the Reform Act was enacted eight years ago, there is a
surprising dearth of case authority meaningfully interpreting the stat-
ute.' Such judicial reticence is perhaps reflective of the courts' acqui-

149. Id.
150. 18 U.S.C. § 3525(a).
151. 18 U.S.C. § 3525(d). Pursuant to 18 U.S.C. § 3663(b), victims may be compensated as

follows: In the case of an offense resulting in damage to or loss or destruction of property of a
victim, the court may order return of the property or the payment of the value of the property.
In instances of bodily injury, the court may order payment of necessary medical expenses as well
as income lost by the victim as a result of the injury. Finally, in the case of an offense that
results in death, the court may order payment in an amount equal to funeral expenses. 18 U.S.C.
§ 3663(b).

152. 18 U.S.C. § 3525(e).
153. Some of the more insightful analyses include: C.H. v. Sullivan, 718 F. Supp. 726, 736

(D. Minn. 1989) (finding that method of selecting and double ceiling WPP prisoners is within
discretion of Attorney General); Bankers Sec. Life Ins. Soc'y v. Kane, 689 F. Supp. 1164, 1168-
72 (S.D. Fla. 1988) (finding that although Attorney General may reveal identities of witnesses
who do not comply with civil judgments, no such provision has been made in the Reform Act
to compel similar disclosures to insurance companies issuing policies to protected witnesses);
Hoffman v. Connecticut Nat'l Bank, 120 F.R.D. 15, 16 (D. Conn. 1988) (finding that government
may not shield protected witness from adverse effects of litigation he has initiated).
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escence to a legislative resolution of the problems that plagued the early
implementation process. In addition, the lack of judicial response may
be representative of the effectiveness of the WPP's formal structure
that precisely delineates the duties and responsibilities of the government
and prospective witnesses, leaving few areas open to debate. Neverthe-
less, the shortage of interpretive opinions should not engender a false
sense of security in the WPP's fundamental legitimacy. As discussed
in the next section, there still remain several unresolved questions
touching upon significant legal and moral dimensions of the program.

ALTERNATIVE APPROACHES TO THE WITNESS
PROTECTION PROGRAM

The Witness Security Reform Act established an implementation
structure for the WPP and simultaneously elevated the rights of innocent
third parties by providing a degree of redress for wrongs inflicted by
the program. While the Reform Act made the fundamental idea of a
formal program to protect and relocate witnesses across the country
more palatable and somewhat less intrusive, there still remain the
overarching questions of practical feasibility, intrinsic morality, and
fairness to the public. More specifically, if witness testimony is the
fundamental weapon in the fight against organized crime, is protection
and relocation of those witnesses through concerted government-sup-
ported subterfuge the most effective method to employ that weapon?
Are there reasonable alternatives to carry out the government's duty of
protection that do not involve purposeful misrepresentation, excessive
expenditures, and interference in the lives of innocent third parties?
This section will explore and assess the viability of some alternatives
to the WPP.

Independent Relocation and Protection Arrangements

Although Congress formulated the WPP on the assumption that
witnesses and their family members would suffer retributive physical
harm if not protected, there is at least some evidence that such fears
were exaggerated. 5 4 In light of that evidence, one alternative to the
WPP is for witnesses, without significant governmental intervention, to

154. See supra note 23; GRAHAM, ALIAs PROGRAM, supra note 2, at 153. Graham recounts the
accidental face-to-face meeting of a protected witness, Herbert Itkin, and the Mafia figure convicted
by Itkin's testimony, Anthony "Tony Ducks" Corallo. Upon meeting, the two men spoke to each
other and Tony Ducks remarked, "You did a hell of a job on us." Both men then walked on.
No attempts were ever made on Itkin's life. GAHAM, ALIAs PROGRAM, supra note 2, at 153.
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independently arrange their own relocation and protection. Such an
arrangement might be devised on the premise that the witness will
provide testimony in exchange for a lump-sum payment after which
the witness would be required to make his or her own protection and
relocation arrangements. Although, as discussed below, this type of
independent protection and relocation arrangement affords advantages
to the government and the witness, such an arrangement inevitably
engenders criticism as to the propriety of compensating witnesses beyond
a statutorily mandated witness fee.' Yet the concept of a witness in
organized crime proceedings lends itself quite easily to comparison with
the expert witness in traditional civil litigation. Expert witnesses are
deemed as such because of the scientific, technical or other specialized
knowledge they possess beyond that of lay witnesses and are utilized
to assist the trier of fact to understand the evidence or to determine a
fact in issue. Pursuant to Rule 702 of the Federal Rules of Evidence,
a witness may be qualified as an expert by knowledge, skill, experience,
training, or education. 5 6 Additionally, Rule 702 has been liberally
construed so as not to require a witness to satisfy an "overly narrow
test" of his or her qualifications.5 7 Based upon the aforementioned
qualifications, an expert witness is accordingly entitled to a reasonable
fee for rendering professional services.'5 8

Similarly, witnesses who are uniquely qualified to testify concerning
organized crime activity because of specialized knowledge gleaned from
first-hand experience should have expert witness status conferred on
them. Moreover, since the government places a heightened emphasis
on organized crime prosecutions, if a witness indeed possesses verified
and valuable testimony, then it is not unreasonable to contend that
such a witness should be remunerated in excess of a statutory witness
fee. As a practical matter then, the government could compensate
witnesses and their families in a reasonable lump-sum amount for

155. See 28 U.S.C. § 1821 (1990) (limiting witness fee to $40 per day for each day of trial
attendance).

156. FED. R. Evm. 702; see, e.g., Farner v. Paccar, 562 F.2d 518, 528-29 (8th Cir. 1977)
(witness in trucking business for thirty years may testify on proper design of suspension system
for trucks); United States v. Atkins, 473 F.2d 308, 313 (8th Cir.) (addict was permitted to express
an opinion as to whether substance was heroin), cert. denied, 412 U.S. 931 (1973).

157. Gardner v. General Motors Corp., 507 F.2d 525, 528 (10th Cir. 1974).
158. The Model Code of Professional Responsibility allows an attorney to pay a reasonable

fee for the professional services of an expert witness, but states that in no event should a lawyer
agree to pay a contingent fee to a witness. MODEL CODE OF PROFESSIONAL RESPONSBILITY DR 7-
109(C)(3) (1981); MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-28 (1981). The Model Rules
of Professional Conduct have a similar provision. See MODEL RULES OF PROFESSIONAL CONDUCT

Rule 3.4(b) (1989).
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valuable testimony, transport them to their new location and formally
release them from governmental responsibility. Witnesses and their
families would then be free to independently effect name changes and
other incidents related to establishing new identities without govern-
mental intervention.

Allowing witnesses to make independent relocation and protection
arrangements presents a viable option because, among other things, it
disentangles the government from the web of formal misrepresentation
and manipulation that characterize the current WPP. Also, it releases
the witness from the shadow of "Big Brother" once his or her testi-
monial obligation is fulfilled. Thus, to the extent that the witness
engages in further misconduct, the nexus between governmental action
and the misconduct is severed, thereby extinguishing the notion of a
"government program that preys upon some members of the public.'" 5 9

Special Protective Incarceration

Another viable alternative is to reactivate the initial idea of the
safehouse facility for those witnesses whose testimony warrant the
protection of the WPP. As stated above, at the inception of the WPP,
the thought was to provide safehouse facilities for witnesses until any
imminent danger subsided.160 However, safehouse facilities apparently
proved to be cost prohibitive for purposes of long term protection and
were rejected in favor of the now widely used relocation method.' 6'
Given the escalating costs associated with the relocation method, lo-
cating special safehouse facilities around the country to incarcerate and
protect witnesses would in all likelihood reduce the cost both in terms
of financial expenditures as well as in terms of the potential human
cost occasioned by infiltrating former criminals back into society.

A corollary to the idea of safehouse facilities is to simply require
witnesses who have themselves committed crimes to serve reduced
sentences prior to entering the WPP. At the very least, incarceration
for crimes committed by witnesses might impress upon them the gravity
of their offenses against society thereby reducing the likelihood that
once released from prison they might return to criminal activity. More-
over, considering the interests of the public, incarceration restores the
perception of fairness and morality in the sense that witnesses receive
commensurate punishment for crimes committed.

159. GRAHAM, ALiAs PROGRAM, supra note 2, at 122.
160. See supra notes 5-6 and accompanying text.
161. See id.
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Further Limitation of Discretion

Another alternative is to further limit the discretion of the government
through development of even stricter standards for the selection of
witnesses for the WPP. One limiting feature might be the implemen-
tation of an independent review board or panel to oversee and/or make
recommendations concerning the acceptability of a witness for the WPP.
The proposed review board would function in much the same fashion
as a parole board and would develop concrete guidelines for admission
to the WPP.62 The government would not be required to present the
specifics of its criminal case or establish the importance of the witnesses'
testimony to the review board. The presentation of evidence to the
review board would be limited to specific details of the witnesses'
criminal history, results of a psychological evaluation, and other relevant
information concerning the witnesses' propensity to make the necessary
behavioral adjustments for inclusion in the WPP. Such a procedure
would not vitiate the government's ability to utilize the testimony of
the witness, but would simply mean that the witness could not be
offered the protection of the WPP as an incentive to testify. The
independent review board process would eliminate any of the lingering
governmental bias in favor of offering protection to "important"
witnesses without regard to their potential for success in the WPP.
Most importantly however, it provides an external, independent assess-
ment of the witnesses' potential for success that is more likely to
emphasize and protect the interests of the public.

CONCLUSION

The Witness Protection Program has played a vital role in the fight
against organized crime. 63 The program has, however, also raised
serious legal and moral issues throughout its haphazard and unstruc-

162. See, e.g., N.Y. ExEc LAW § 259-i (2)(c) (McKinney 1982). In making the parole decision,
the board focuses upon such factors as the prisoners' release plans including community resources,
employment, education, training and support services available to the prisoner, academic achieve-
ments, therapy, previous work assignments and interpersonal relationships.

163. The WPP continues its vitality as evidenced by several recent stories revealing its diverse
usefulness. See, e.g., Stanley Meisler & Melissa Healy, U.S. Offering $2 Million Reward for
Fugitive Drug Lord Escobar, L.A. Trims, Aug. 15, 1992, at 6, col. I (U.S. offered reward and
WPP services to any Colombian coming forward with information about Colombian drug lord,
Pablo Escobar); Seth Mydans, In Los Angeles Riots, a Witness with Videotapes, N.Y. Tnmes,
July 31, 1992, at A15 (United States allegedly offered WPP services to witness who taped riots
and beatings in Los Angeles riots); Gary Arnold, Elvis Tapes Provide Sightings on Demand,
WASH TimEs, June 4, 1992, at E2 (speculating that Elvis Presley is alive and well and living in
the WPP in Kalamazoo, Michigan).
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tured implementation. Given the relatively recent structural foundation
for the WPP, it is now incumbent upon the executive and legislative
branches to continue improvement of the program which must include
consideration of viable alternatives to the WPP. Such continuing scru-
tiny is necessary to ensure the proper balance between the public interest
in fighting organized crime and the interest of the public in protection
from deceit and violence perpetrated by participants in the government's
Witness Protection Program.




