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GOOD NEWS CLUB V. MILFORD CENTRAL
SCHOOL: TEACHING MORALITY FROM A
RELIGIOUS PERSPECTIVE ON SCHOOL
PREMISES AFTER HOURS
RICHARD COLLIN MANGRUMt

I. INTRODUCTION
Can a religious-based club meet after school on school premises
for the purpose of prayer, religious songs, scripture reading and religious instruction on moral issues? Can a school exclude such religious
clubs from access to the school's facilities even if the school permits
access by other groups for secular moral training? These are the questions at issue in Good News Club v. Milford Central School.' In answering these related questions the United States District Court for
the Northern District of New York and the United States Court of Appeals for the Second Circuit both ruled that religiously based moral
training is conceptually a different genre than secular moral training
and consequently schools may exclude religious clubs from their limited public forums. The United States Supreme Court reversed, holding that excluding a club from the use of a school's limited public
forum simply because the club taught morality through religious exercises constituted unconstitutional viewpoint discrimination. The
Court further held that such viewpoint discrimination cannot be justified on establishment reasoning. These two holdings provide significant insight into the Supreme Court's most recent attempt to reconcile
the sometimes competing principles of religious free speech and establishment. The holdings also are important for anyone seeking to understand the Court's most recent interpretation of the Establishment
Clause or seeking some moral understanding of the apparent conflict
between free speech and establishment principles.
GOOD NEWS CLUB V. MILFORD CENTRAL SCHOOL
The Good News Club filed a civil rights action against Milford
Central School when the school denied the Club's use of the school's
facilities during non-school hours. The nondenominational community-based Christian youth organization had a stated purpose "to instruct children in family values and morals from a Christian
II.

t
1.

Yossem Professor of Law, Creighton University School of Law.
533 U.S. 98 (2001).
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perspective." 2 For this purpose the Club meets weekly for an hour
after school. A typical meeting included "an opening prayer, singing of
Christian songs, memorization, recital, and discussion of Biblical
verses and scripture, and a closing prayer."3 When the Club submitted a formal request to Milford Central School to use school facilities
to hold their meetings, the school refused the request. The school explained that the request had been refused because the school district
"believed that the Club's activities constituted religious worship and
instruction," a use prohibited by New York Education Law 4 and school
policy. 5 In response to Milford's refusal to grant a use permit, the
Good News Club filed a 42 U.S.C. § 1983 action alleging that by refusing the Club's use of the school's facilities, Milford had violated the
Club's free speech and equal protection rights. Milford School District
filed a motion for summary judgment dismissing the Complaint. The
Good News Club cross-moved for summary judgment.
A.

DISTRICT COURT

In response to the summary judgment motions by both parties,
Chief Judge McAvoy acknowledged that the scope of the free speech
issue depends upon whether the Milford School District's policies had
created a traditional public forum, a limited public forum or a nonpublic forum. 6 As applied to the facts of the case, the parties agreed that
Milford Central School had created a limited public forum. 7 Given
this forum determination, the School's exclusion of the Good News
Club from the school's facilities would be permissible if the limitations
"preserve the purposes of the limited forum and are viewpoint neutral."s In making this determination, the court had to determine
whether the "genre" of the limited public forum Milford had created
included the type of speech proposed by the Club. More specifically,
the Court had to decide whether the Club's activities were within the
genre of "moral development," a use expressly permitted by Milford's
use policy, or a completely different "religious worship" genre that
2. Good News Club v. Milford Cent. Sch., 21 F. Supp. 2d 147, 149 (N.D.N.Y. 1998),
affd, 202 F.3d 502 (2d Cir. 2000), cert. granted, 531 U.S. 921 (2000), and rev'd, 533 U.S.
98 (2001).
3. Good News Club, 21 F. Supp. 2d at 149.
4. Id. (citing N.Y. EDUC. LAW § 414 McKinney (1998)).
5. Id. Section 414 of the New York Education Law authorized the use of local
school facilities for uses pertaining to the community welfare, but prohibited the use by
a religious sect or denomination. Id. at 149 n.2. Milford's "Community Use of School
Facilities Policy" specifically prohibited use for religious purposes. Id. at 149 n.3.
6. Id. at 152 (citing Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473
U.S. 788, 802 (1985)).
7. Id. at 153.
8. Id. at 153 (citing Rosenberger v. Univ. of Va., 515 U.S. 819, 829-30 (1995);
Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 393 (1993)).
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both New York state law and the Milford School District had consistently proscribed? The trial court acknowledged that if the Club's
speech related to a permitted subject matter (moral development)
then any exclusion would constitute constitutional viewpoint discrimination even if religiously inspired.9 If, on the other hand, the content
of the Club's speech could be fairly characterized as a proscribed content such as religious worship, rather than moral development, then
the difference in content would take the speech beyond the scope of
the limited public forum.
Addressing the content issue, the Good News Club argued:
that the Club's activities are secular in nature and similar to
other youth organizations, such as the Boy's Scouts, Girl's
Scouts, and 4-H Club, that have been permitted to use [the
school's] facilities; the only difference being that Good News
conveys its message "from a Christian perspective by
10 using
Bible stories, games, scripture, and religious songs."
Milford argued, to the contrary, "that the Club's activities are more
appropriately classified as religious instruction and worship and are
therefore outside the permitted use of the forum."'" In granting
Milford's motion for summary judgment, the court agreed with
Milford's characterization that the Club's activities were "decidedly
religious in nature, and not merely a discussion of secular matters
that is otherwise permitted under the Disfrom a religious perspective
12
policies."
use
trict's
B.

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

The United States Court of Appeals for the Second Circuit affirmed. 13 In response to the Club's argument that their exclusion constituted viewpoint discrimination on the teaching of morality from a
Christian perspective, the Second Circuit concluded "that the Good
News Club is doing something other than simply teaching moral values." 14 Without mentioning the Supreme Court's most analogous authority, Lamb's Chapel, the Second Circuit opined that the "religious
instruction and prayer" involved in the Club's meetings took the
School's exclusion outside the scope of "viewpoint discrimination" to
an exclusion based upon content.' 5 In essence the Second Circuit de9. Id.
10. Id. at 154 (quoting Pl. Mem. of Law at 8).
11. Id.
12. Id.
13. Good News Club v. Milford Cent. Sch., 202 F.3d 502, 511 (2d Cir. 2000), cert.
granted, 531 U.S. 923 (2000), and rev'd, 533 U.S. 98 (2001).
14. Good News Club, 202 F.3d at 510.
15. Id. at 511.
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termined that the worshipful aspects of the Club's speech overwhelmed any argument that the Club's activities pertained to moral
development.
Circuit Judge Jacobs wrote a dissenting opinion. In response to
the majority's view that the School's exclusion could be justified on the
basis of the religious subject matter of the Club's activities, Judge Jacobs observed: "when the subject matter is morals and character, it is
quixotic to attempt a distinction between religious viewpoints and religious subject matters."16 Agreeing with an opinion of the Eighth
Circuit on the same issue, 17 Judge Jacobs wrote that "it was impermissible viewpoint discrimination to afford access to the Scouts while
denying access to the [Good News Club] solely because the latter's approach to moral development was religiously grounded."1 8 Finally
Judge Jacobs concluded "I cannot square the majority's analysis in
this case with Lamb's Chapel v. Center Moriches Union Free School
District."19
C.

UNITED STATES SUPREME COURT

1.

Justice Thomas' Majority Decision

Justice Thomas, writing for a five justice majority in Good News
Club v. Milford Central School, 20 held that "[w]hen Milford denied the
Good News Club access to the school's limited public forum on the
ground that the Club was religious in nature, it discriminated against
the Club because of its religious viewpoint in violation of the Free
Speech Clause of the First Amendment."2 1 Additionally, the Court
also held that such violation was not "required to avoid violating the
22
Establishment Clause."
a.

Free Speech

Justice Thomas began his free speech analysis with a familiar review of the constitutional insight that the free speech standard depends upon whether the relevant forum qualifies as "a traditional or
16.

Id. at 512 (Jacobs, J., dissenting).
Id. (Jacobs, J., dissenting) (citing Good News/Good Sports Club v. Sch. Dist. of
City of Ladue, 28 F.3d 1501 (8th Cir. 1994)).
18. Id. at 513 (Jacobs, J., dissenting) (citing Good News/Good Sports, 28 F.3d at
1505-07).
19. Id. (Jacobs, J., dissenting) (citing Lamb's Chapel, 508 U.S. at 394-95).
20. 533 U.S. 98 (2001). Chief Justice Rehnquist and Justices O'Connor, Scalia, and
Kennedy joined Justice Thomas' majority opinion. Justice Breyer also joined the conclusion, and joined the majority's opinion to the extent consistent with his establishment concerns. Id. at 127 (Breyer, J., concurring in part).
21. Good News Club v. Milford Cent. Sch., 533 U.S. 98, 120 (2001).
22. Good News Club, 533 U.S. at 112.
17.
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23
open public forum," a "limited public forum" or a "closed forum." Because the parties agreed that Milford "created a limited public forum
when it opened its facilities," 24 the Court discussed only the state's
free speech obligations under a limited public forum.
First, the Court observed that "[w]hen the State establishes a limited public forum, the State is not required to and does not allow persons to engage in every type of speech." 25 Second, even in a limited
public forum the State may not "discriminate against speech on the
must be
basis of viewpoint." 26 Third, any restriction on viewpoint
"reasonable in light of the purpose served by the forum."2 7

Applied to the instant case, the Court found that Milford's exclusion of the Good News Club constituted "viewpoint discrimination"
and, therefore, the Court determined "we need not decide whether it is
28
The
unreasonable in light of the purposes served by the forum."
Court found that the exclusion constituted viewpoint discrimination
because Milford had opened the school for purposes "pertaining to the
welfare of the community," 29 including character and moral development. 30 While no one disputed that the Good News Club provided
moral and character development, the school had excluded Good News
because of the openly religious context of the moral training. The specific offending instruction included the recitation of biblical verses, religious songs, the use of biblical stories to inspire the children to act
31
consistent with the morals contained therein and prayer. The Court
simply disagreed with the Second Circuit's findings that the religious
nature of the Club's activities somehow transformed the moral training into a completely different subject matter. 32 To the contrary, the
Court found that Lamb's Chapel barred such viewpoint discrimination. 33 The Court explained:
The only apparent difference between the activity of Lamb's
Chapel and the activities of the Good News Club is that the
Club chooses to teach moral lessons from a Christian perspective through live storytelling and prayer, whereas Lamb's
23. Id. at 106 (citing Perry Educ. Ass'n. v. Perry Local Educators' Ass'n., 460 U.S.
37, 44 (1983)).
24. Id.
25. Id.
26. Id. at 106-07 (citing Rosenberger, 515 U.S. at 829).
27. Id. at 107 (citing Cornelius, 473 U.S. at 806).
28. Id. at 107.
29. Id. at 108 (citation omitted).
30. Id. (citation omitted).
31. Id. at 103 (citation omitted).
32. Id. at 108.
33. Id. at 109. The Court found it "remarkable that the Court of Appeals majority
did not cite Lamb's Chapel, despite its obvious relevance to the case." Id. at 109 n.3.
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Chapel taught lessons
through films. This distinction is
34
inconsequential.
The Court added that Rosenberger is also dispositive on the same
issue. 3 5 Just as the University of Virginia's denial of equal funding to
a Christian-oriented student publication constituted viewpoint discrimination, Milford's denial of equal access to the school's facilities
36
after school hours similarly constituted viewpoint discrimination.
Contrary to the Court of Appeals for the Second Circuit, "reliance on
Christian principles" does not "taint[ ] moral and character instruction
37
in a way that other foundations for thought or viewpoints do not."
b.

Establishment

The Court also rejected Milford's argument that even if its policy
constituted viewpoint discrimination, such discrimination was justified to avoid violating the Establishment Clause. 3s The Court explained that similar arguments were rejected by the Court in both
Lamb's Chapel and Widmar v. Vincent. 3 9 The Court observed:
As in Lamb's Chapel, the Club's meetings were held after
school hours, not sponsored by the school, and open to any
student who obtained parental consent, not just to Club members. As in Widmar, Milford made its forum available to
other organizations. The Club's activities are materially in40
distinguishable from those in Lamb's Chapel and Widmar.
The Court similarly rejected Milford's argument that the age of
the elementary school students made it likely that the "children will
perceive that the school is endorsing the Club and will feel coercive
pressure to participate." 4 1 With regard to the endorsement issue and
the correlative "neutrality principle" commonly associated with Establishment Clause analysis, the Court explained:
Milford's implication that granting access to the Club would
do damage to the neutrality principle defies logic. For the
"guarantee of neutrality is respected, not offended, when the
government, following neutral criteria and evenhanded policies, extends benefits to recipients whose ideologies and viewpoints, including religious ones, are broad and diverse." ...
The Good News Club seeks nothing more than to be treated
34.
35.
36.
37.
38.
39.
40.
41.

Id. at 109-10.
Id. at 110.
Id. (citing Rosenberger, 515 U.S. at 826, 831).
Id. at 111.
Id. at 112.
Id. at 113; Widmar v. Vincent, 454 U.S. 263 (1981).
Good News Club, 533 U.S. at 113.
Id.
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access to speak about the same topics as
neutrally and given
42
are other groups.
In response to the possibility that elementary school children
might misperceive free speech neutrality as establishment endorsement, the Court observed: "Any bystander could conceivably be aware
of the school's use policy and its exclusion of the Good News Club, and
could suffer as much from viewpoint discrimination as elementary
43
The
school children could suffer from perceived endorsement."
Court added: "We decline to employ Establishment Clause jurisprudence using a modified heckler's veto, in which a group's religious acof what the youngest members of
tivity can be proscribed on the basis
44
the audience might misperceive."
On the related issue that the children may feel coercive pressure
to participate in the Club's activities, the Court held:
the relevant community would be the parents, not the elementary school children. It is the parents who choose
whether their children will attend the Good News Club meetings. Because the children cannot attend without their parinto engaging in the
ents' permission, they cannot be coerced
45
Good News Club's religious activities.
The Court concluded that because Milford had "not raised a valid Establishment Clause claim, we do not address the question whether
46
Acsuch a claim could excuse Milford's viewpoint4 7discrimination."
cordingly, the Court reversed and remanded.
2. Justice Scalia's Concurring Opinion
While Justice Scalia joined the majority opinion, he also wrote a
concurring opinion to explain both his free speech and establishment
rationale for joining.
a.

Free Speech

Justice Scalia expressed the view that excluding the Good News
Club from meeting constituted both subject-matter and view-point discrimination. With regard to subject-matter discrimination, Justice
42. Id. at 114.
43. Id. at 118.
44. Id. at 119 (citing cf Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S.
753, 779-80 (1995) (O'Connor, J., concurring) ("[Tihe endorsement inquiry is not about
the perceptions of particularindividuals or saving isolated nonadherents from ... discomfort .... It is for this reason that the reasonable observer in the endorsement
inquiry must be deemed aware of the history and context of the community and forum
in which the religious [speech takes place].").
45. Id. at 115.
46. Id. at 120.
47. Id.
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Scalia explained that "because it's religious" cannot provide a reasonable basis for discriminating against religious speech. 48 Additionally,
Justice Scalia concluded that by denying the Good News Club's application for building use, Milford Central School had unconstitutionally
discriminated on the basis of viewpoint. Justice Scalia pointed out
that even the dissenters agree that the Club's "'discussions' of morality and character" fall squarely within the protection against discrimination provided by Lamb's Chapel.4 9 Given that concession, he
suggested that the dissenters' view that the additional "purely" religious speech somehow either overwhelmed or transformed the Club's
meetings from a forum for moral training into an impermissible religious service made no sense whatsoever. He explained that the "sterility of speech" demanded of "purely" religious speech could not be
justified based upon established precedent. 50 Rejecting the view that
the presence of religious conviction somehow taints a free speech analysis, Justice Scalia reasoned to the contrary: "U]ust as calls to character based on patriotism will go unanswered if the listeners do not
believe their country is good and just, calls to moral behavior based on
God's will are useless if the listeners do not believe that God exists." 5 1
In response to both Justice Stevens' contention that speech "aimed
principally at proselytizing or inculcating belief in a particular religious faith," and Justice Souter's similar argument that worshipful
speech is excludable from the limited public forum Milford School District had created, Justice Scalia opined that dividing religious speech
into subcategories of protected and nonprotected speech "would be beyond the courts' competence to administer" and would conflict with
52
existing precedent.
b.

Establishment

Justice Scalia, joining the Court's opinion dismissing the Establishment Clause justification for Milford's viewpoint discrimination,
reasoned that "to the extent" that "consideration [s] of coercive pressure" and "perceptions of endorsement" are relevant factors, such fac48. Id. at 122 (Scalia, J., concurring) (citing Church of Lukumi Babalu Aye, Inc. v.
Hialeah, 508 U.S. 520, 532-33, 546 (1993); Employment Div., Dep't. of Human Resources v. Smith, 494 U.S. 872, 877-78 (1990)).
49. Id. at 123 (Scalia, J., concurring).
50. Id. at 124 (Scalia, J., concurring) (citing Boy Scouts of Am. v. Dale, 530 U.S.
640, 649 (2000), which permitted the Boy Scouts to use public schools opened on a limited forum basis despite the fact that the Boy Scouts sought "to influence a boy's character, development and spiritual growth").
51. Id. at 125 (Scalia, J., concurring).
52. Id. at 126-27 (Scalia, J., concurring) (citing Rosenberger v. Univ. of Va., 515
U.S. 819 (1995); Lamb's Chapel, 508 U.S. at 395; Widmar v. Vincent, 454 U.S. 263
(1981); Murdock v. Pennsylvania, 319 U.S. 105, 109 (1943)).
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53
He explained that "peer
tors had "zero" presence in this case.
is a consequence of free
association
private
pressure" arising from
not arise to unconstidoes
therefore,
speech and free association and,
54
... as much liberty to
"priest
a
allowing
tutional coercion. Similarly,
open to all on equal
forum
public
limited
proselytize as a patriot," in a
and "erroneous
endorsement
terms cannot signify an unconstitutional
55
count."
not
do
endorsement]
conclusions [about

3.

Justice Breyer's Opinion Concurringin Part

Justice Breyer agreed with the Court's conclusion that the exclusion of the Good News Club constituted viewpoint discrimination, but
wrote a concurring opinion to express concern over the Court's establishment analysis.
Free Speech
Justice Breyer in his concurring opinion does not qualify in any
way the Court's free speech conclusion that excluding the Good News
Club constituted viewpoint discrimination.
a.

b.

Establishment

While concurring in the majority's judgment that Milford's exclusion of the Good News Club constituted viewpoint discrimination, Justice Breyer wrote a separate concurring opinion to express concern
over the majority's preoccupation with neutrality as almost the only
factor relevant to an establishment analysis. To the contrary, he insisted that "the government's 'neutrality' in respect to religion is one,
a pubbut only one, of the considerations relevant to deciding 5whether
6
than
Rather
Clause."
lic school's policy violates the Establishment
enthe
to
regard
with
focusing exclusively on the parent's perceptions
Establishcritical
"the
dorsement issue, Justice Breyer suggested that
ment Clause question here may well prove to be whether a child,
participating in the Good News Club's activities, could reasonably perceive the school's permission for the club to use its facilities as an en57
In this regard, the question is whether in
dorsement of religion."
the children's minds "a formal policy of equal access is transformed
53. Id. at 120-21 (Scalia, J., concurring).
54. Id. at 121 (Scalia, J., concurring).
55. Id. (Scalia, J., concurring) (quoting Capitol Square, 515 U.S. at 765 and citing
Lamb's Chapel, 508 U.S. at 384, 401 (Scalia, J., concurring)).
56. Id. at 127 (Breyer, J., concurring in part) (citing Mitchell v. Helms, 530 U.S.
793, 839 (2000) (O'Connor, J., concurring); Capitol Square, 515 U.S. at 774, 777

(O'Connor, J., concurring)).
57.

Id. at 127 (Breyer, J., concurring in part).
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into a demonstration of approval."5 8 He concluded that because the
issue of "children's perceptions" had not been determined below, the
Court should have remanded this issue for determination prior to deciding the establishment issue. 59
4. Justice Stevens' Dissenting Opinion
Justice Stevens wrote a dissenting opinion criticizing both the
majority's free speech and establishment analysis and the Court's decision even to consider the establishment issue.
a.

Free Speech

Justice Stevens, the champion of free speech when nude dancing
is in the spotlight, 60 wrote a dissenting opinion to justify discriminating against religious speech. To justify discriminating against a form
of religious speech, Justice Stevens postulated a novel three-part categorization of religious speech. Based upon the Court's unanimous decision in Lamb's Chapel v. Center of Moriches Union Free School
District,6 1 Justice Stevens conceded that the state in a limited public
forum cannot discriminate against speech on a particular topic simply
because the speech is from a "religious point of view." 6 2 Thus, in
Lamb's Chapel, once the school district had opened its facilities after
hours for the purpose of discussing, among other things, family values
and child-rearing, the district could not exclude discussions about the
same subject merely because the speech was from a religious point of
view. Even though conceding that Lamb's Chapel unequivocally held
that "speech about a particular topic from a religious point of view" is
constitutionally protected in a limited public forum that is open to
that topic, Justice Stevens contended that the state may nonetheless
discriminate against religious speech if the speech is "worshipful" or
"proselytizing" even in the same limited public forum.6 3 Justice
Stevens explained:
Distinguishing speech from a religious viewpoint, on the one
hand, from religious proselytizing, on the other, is comparable to distinguishing meetings to discuss political issues from
58. Id. at 128 (quoting Capitol Square, 515 U.S. at 777 (O'Connor, J., concurring)).
59. Id. at 128-29 (Breyer, J., concurring in part).
60. See City of Erie v. Pap's A.M., 529 U.S. 277, 317 (2000) (Stevens, J., dissenting)
(arguing that the erotic message of nude dancing was constitutionally protected even
against arguments of adverse "secondary effects" such as an increase in prostitution,
sexually transmitted disease, debasement of women and crime). Justice Stevens' dissent in City of Erie was joined by Justice Ginsburg. Id.
61. 508 U.S. 384, 388 (1993).
62. Good News Club, 533 U.S. at 129 (Stevens, J., dissenting).
63. Id. at 130-31 (Stevens, J., dissenting).
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is to recruit new members
meetings whose principal purpose
64
to join political organization.
Justice Stevens justified such a distinction on the consequentialist
ground of "divisiveness": "such recruiting meetings may introduce diinto cliques that undermine
visiveness and tend to separate children
65
mission."
educational
school's
the
b.

Establishment

Justice Stevens refused to consider the establishment issue because establishment "was66not addressed by either the District Court
or the Court of Appeals."
5. Justice Souter's Dissenting Opinion, Joined by Justice Ginsburg
Justice Souter wrote a dissenting opinion in which Justice Ginsburg joined, criticizing both the majority's free speech and establishment arguments.
a.

Free Speech

Justice Souter dissented from the majority's conclusion that
Milford's exclusion of the Good News Club constituted viewpoint discrimination. According to Justice Souter, in designating a limited
public forum, the Milford School District could properly exclude "religious use" generally on the basis of subject matter. For this reason Justice Souter agreed with the District Court and the Second Circuit
"that the undisputed facts in this case differ from those in Lamb's
67
Specifically, Justice Souter observed:
Chapel as night from day."
school premises not for the mere
public
the
use
to
"Good News intends
Christian point of view, but
particular,
a
from
discussion of a subject
children to commit themcalling
worship
of
service
for an evangelical
68
purely religious acThese
conversion."
Christian
selves in an act of
basis for
constitutional
a
provided
Souter,
Justice
tivities, according to
as
characterized
be
could
also
activities
the
if
excluding the use even
69
In
standpoint."
a
religious
from
character,
and
"teaching of morals
"Good
that
Stevens
Justice
with
agreed
Souter
this regard Justice
64. Id. at 131 (Stevens, J., dissenting).
65. Id. at 131-32 (Stevens, J., dissenting) (citing cf.Lehman v. Shaker Heights, 418
U.S. 298 (1974)).
66. Id. at 134 (Stevens, J., dissenting).
67. Id. at 137 (Souter, J., dissenting).
68. Id. at 138 (Souter, J., dissenting).
69. Id. at 139 (Souter, J., dissenting) (quoting the majority opinion Id. at 109).
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News's activities may be characterized as proselytizing and therefore
as outside the purpose of Milford's limited forum."70
b.

Establishment

Justice Souter dissented from the Court's refusal to remand the
Establishment issue. Although Milford raised an establishment defense as demonstrating a compelling state interest justifying their exclusion of the Good News Club, both the District Court and the Court
of Appeals did not reach the establishment issue because they found
Milford's practices did not offend free speech. Because the lower
courts had failed to even decide the establishment issue, Justice Souter concluded that the Court should have remanded the case for the
purpose of determining whether the Establishment Clause provides a
sufficiently compelling interest to justify overriding what the Court
determined to be a free speech violation.
Although admitting that he is "in no better position than the majority to perform an Establishment Clause analysis in the first instance," Justice Souter nonetheless opined that he "could speak to the
doubtful underpinnings of the majority's [establishment] conclusion." 7 ' He concluded that the Good News Club meetings violated the
Establishment Clause by unconstitutionally endorsing religion. Citing dicta in both Widmar and Lamb's Chapel,Justice Souter observed:
"[t]his Court has accepted the independent obligation to obey
Establishment Clause as sufficiently compelling to satisfy strict scrutiny
under the First Amendment." 7 2 Without discussing the variant establishment paradigms the various justices have advanced, Justice Souter offered the opinion "Milford's actions would offend the
Establishment Clause if they carried the message of endorsing religion under the circumstances as viewed by a reasonable observer." 7 3
Justice Souter also disputed the majority's view that "an endorsement effect is out of the question in Milford's case, because the context
is 'materially indistinguishable' from the facts in Lamb's Chapel and
Widmar."74 According to Justice Souter, Widmar is distinguishable
because it involved university students, a large number of student
groups, and a written disclaimer. 75 Similarly, Lamb's Chapel is dis70. Id. at 139 n.3 (Souter, J., dissenting) (citing Justice Stevens' dissent Id. at 13334 (Stevens, J., dissenting)).
71. Id. at 140-41 (Souter, J., dissenting).
72. Id. at 141 (Souter, J., dissenting) (citing Lamb's Chapel, 508 U.S. at 394;
Widmar, 454 U.S. at 271).
73. Id. (Souter, J., dissenting) (citing CapitolSquare, 515 U.S. at 777 (O'Connor, J.,
concurring)) (emphasis added).
74. Id. (Souter, J., dissenting) (quoting the Court's opinion Id. at 113).
75. Id. at 141-42 (Souter, J., dissenting).
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tinguishable because it involved a film series opened to the public in
general, held in the evening and the school property had been used
76
In
repeatedly by other groups making an endorsement unlikely.
students,
elementary-age
were
subjects
comparison, in Good News the
a limited number of groups had chosen to take advantage of the limited public forum provided by the school district, and the meetings
were held immediately after school. According to Justice Souter,
these facts of temporal and physical continuity of the Good News
meetings involving "the minds of young children," suggest that "there
is a good case that Good New's exercises blur the line between public
classroom instruction and private religious indoctrination, leaving a
reasonable elementary school pupil unable to appreciate that the former instruction is the business of the school while the latter evangel77
ism is not."
ANALYSIS OF THE CLUB'S ENTITLEMENT CLAIM
Good News raises and answers two interrelated issues that have
perplexed school districts, families and religious communities for
many years. First, an entitlement issue of what rights families have
to use a school's limited public forum after school hours to inculcate
their religious views to their children. Second, an establishment issue
of whether the Establishment Clause overrides whatever entitlement
claims parents may otherwise enjoy over the moral training of their
children. Leaving for a moment the establishment issue, the entitlement issue asks the fundamental constitutional question of whether
the fact that the meetings of the Good News Club include religious
activities provides constitutional grounds for (1) preferring, (2) permitting on a neutral basis, or (3) prohibiting such activities.
The most obvious constitutional source for an argument of preferential treatment is the Free Exercise Clause. Under a preferential argument, the fact that the Good News activities have a religious
context should afford them enhanced protection out of respect for the
free exercise of religion. Unfortunately, for this preferential claim, the
history of free exercise jurisprudence is closely tied to the Court's
early willingness to countenance religious discrimination. The most
that can be established is that religion has received preferred status if
it is either coupled with other politically preferred constitutional
rights or constitutes the basis of a legislatively preferred (but not required) exemption. With regard to "coupling," free speech and family
rights provide the most likely candidates for coupling free exercise
with other rights. In the area of religious exemptions, Presiding

III.

76. Id. at 142 (Souter, J., dissenting).
77. Id. at 144-45 (Souter, J., dissenting).
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Bishop v. Amos, 78 provides an example of where the employer's status
as a religious institution provided a cognizable basis for extending
preferential treatment against an otherwise general prohibition
against religious discrimination in employment under Title VII of the
Civil Rights Act of 1964. Should the fact that the Good News Club had
a religious affiliation provide a comparable justification for preferring
their religious activities? In Good News, none of the justices argue
that preferential treatment should be afforded the Good News Club on
account of the religious context of their activities.
With regard to a possible neutrality status, in recent years the
Court has repeatedly extended religious activities equal treatment
with similarly situated persons or institutions. Board of Education of
the Westside Community Schools v. Mergens,79 illustrates such a position. In Mergens, the Court upheld the constitutionality of the Equal
Access Act requiring that religiously-based extra-curricular clubs be
given equal access to public school facilities. Should the Good News
Club be afforded similar equal treatment under constitutional principles apart from the Equal Access Act? Ultimately this is the position
of Justice Thomas, writing for the majority, as well as those justices in
Good News who joined him on this issue: Chief Justice Rehnquist and
Justices O'Connor, Scalia, Kennedy and Breyer.
Finally, with regard to the prohibition category, the only arguable
claim is that the Establishment Clause provides a justificatory basis
for discriminating against the religious activities involved in the Good
News Club's meetings. Restated, out of respect for the principle underlying the Establishment Clause, the government may adopt either
subject matter or viewpoint discrimination against religion. This is
essentially the position of the dissenting justices: Justices Stevens,
Souter and Ginsburg.
In evaluating the entitlement claims for preferential, neutral and
prohibited treatment of religious activities in the school's limited public forum, the most likely entitlement candidates include: free exercise, free speech, family rights and equal protection. A review of each
of these entitlement claims in the context of the issues involved in
Good News provides both an historical and normative foundation for
evaluating the Court's holding in the case.

78. Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints v. Amos, 483 U.S. 327 (1987).
79. 496 U.S. 226 (1990).
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THE FREE EXERCISE CLAUSE AS A POTENTIAL SOURCE OF
PREFERRED STATUS: FAILED OPPORTUNITY IN REYNOLDS
AND BEASON

Intuitively the Free Exercise Clause provides the most likely justification for extending preferential status to the Good News Club's
80
The free exercise argument would
religiously based moral training.
generally prohibited use of its
district
suggest that even if the school
should be granted for
exemption
an
facilities during non-school hours,
for this preferUnfortunately
privately-sponsored religious activities.
from
recovered
ential claim, the Supreme Court has never completely
ExFree
of
the
the fact that the Court's first significant interpretation
of
religion.
ercise Clause came in the context of political persecution
Contrary to Justice Kennedy's opening line of his majority opinion in
81
Church of Lukumi Babalu Aye v. Hialeah, "It]he principle that government may not enact laws that suppress religious practice or belief
is so well understood that few violations are recorded in our opinions,"8 2 our earliest free exercise cases demonstrate the willingness of
the Court to discriminate against, rather than prefer, religious
activities.
The target of early religious persecution was the nineteenth-century Mormon practice of polygamy in particular and the Mormon
church in general.8 3 The political context of the persecution is reflected in the 1856 Republican Party platform, which set as its goals
the eradication of the twin relics of barbarism: slavery and polygamy.8 4 The Morrill Act, enacted in 1862,85 not only targeted the religious practice of polygamy, but also the Mormon church's corporate
80. See Michael W. McConnell, The Origins and Historical Understandingof Free
Exercise of Religion, 103 HARv. L. REV. 1409 (1990) (providing historical support for the
proposition that the Framers intended that the Free Exercise Clause would protect religion against interference by the state).
81. 508 U.S. 520 (1993) (holding unconstitutional a city ordinance passed invidiously to prohibit the ritualistic slaughter of animals).
82. In Hialeah, Justice Kennedy cites as rare exceptions of religious persecution
only two cases: McDaniel v. Paty, 435 U.S. 618 (1978) (holding Tennessee statute disqualifying ministers and priests from legislative offices unconstitutional) and Fowler v.
Rhode Island, 345 U.S. 67 (1953) (holding a Rhode Island statute prohibiting religious
or political speech in a public park unconstitutional). See Church of Lukumi Babalu
Aye v. Hialeah, 508 U.S. 520 (1993).
83. For a more complete analysis of the national assault on Mormon society in general and the institution of polygamy in specific, see EDWIN BROWN FIRMAGE & RICHARD
COLLIN MANGRUM, ZION IN THE COURTS: A LEGAL HISTORY OF THE CHURCH OF JESUS
CHRIST OF LATTER-DAY SAINTS, 1830-1900, 128-260 (1988).
84. CONG. GLOBE, 36th Cong., 1st Sess.
85. Representative Lawrence D. Branch
we can render polygamy criminal, it may be
the other 'twin relic of barbarism,' slavery."
(1860) (statement of Rep. Branch).

1410 (1860).
of North Carolina commented in 1860: "If
claimed that we can also render criminal
CONG. GLOBE, 36th Cong., 1st Sess. 1410

1038

CREIGHTON LAW REVIEW

[Vol. 35

structure and power. The second section of the Act both revoked an
1855 act of the Utah Territorial Legislation incorporating the Church
of Jesus Christ of Latter-Day Saints and annulled any territorial legislation that countenanced polygamy.8 6 The third section was aimed
at the economic power of the Mormon church, prohibiting any religious or charitable organization in any territory from holding real estate valued at more than $50,000.87
Against the constitutional claim that the Free Exercise Clause required preferred treatment for the religiously-inspired practice of polygamy, rather than the discriminatory treatment embodied in the
proposed Morrill Act, Representative Roger A. Pryor of Virginia in
1860 offered the ad terrorem argument that would become the ratio
decidendi of the Court's opinion in Reynolds and the principle line of
defense against a preferred status argument ever since:
If sound in principle, [a preferred status would] avail to cover
any abomination which affects a religious character. It
[would] suffice for the protection of Thugism or Suttee, as
well as polygamy. Plainly, then, it is an unsound argument
and a pernicious philosophy which conducts to such absurd
and mischievous consequences. 8 8
The preference principle test of the Morrill Act came by way of the
successful prosecution of George Reynolds, a private secretary to Brigham Young in Reynolds v. United States.8 9 While the case ever since
has stood for the principle that the Free Exercise Clause provides a
preference for belief alone (with conduct receiving no preferential
treatment), the Court's handling of the minor issues in the case, that
have largely been ignored by historians, reveals the Court's willingness to countenance invidious discrimination against religion even
while giving the Court's first interpretation of the Free Exercise
Clause.
First, the Court upheld the trial court's discriminatory empanelling of the jury. Contrary to the well-established principle of jury nullification and despite common law precedent establishing that jurors
cannot be asked questions tending to disgrace the person questioned
or subject the person to criminal prosecution, 90 the Court upheld the
prosecution's successful challenge for cause of any juror who refused,
on grounds of the privilege against self-incrimination, to answer ques86.

Utah Territorial Act, § 2 Stat. 12:501 (1862).

87. Id. at 3 Stat. 12:501 (1862).
88. CONG. GLOBE, 36th Cong., 1st Sess. 1496 (1860) (statement of Rep. Pryor).
89. 98 U.S. 145 (1878).
90. Reynolds v. United States, 98 U.S. 145, 151 (1878).
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91
The jutions regarding whether the juror was living in polygamy.
ror's attestation that he would render a verdict according to the law
92
In comparison,
was deemed irrelevant given the claim of privilege.
the Court upheld the Court's overruling of defense's challenge for
cause of two jurors who admitted that based upon pretrial publicity
entertained opinions
they had either formed, expressed or presently
93
regarding the defendant's guilt or innocence.

Second, the Court upheld the admission of former testimony of
Reynold's second wife regarding the fact of their marriage, despite
valid foundation, hearsay, confrontation and marital privilege
94
objections.
Third, on the issue of requisite criminal intent, while the Court
upheld the trial court's refusal to give a free exercise jury instruction
to the effect that if Reynolds had married polygamously out of a sense
95
The Court,
of religious duty that the verdict must be "not guilty."
on his
understanding
of
want
however, upheld the instruction "the
law
the
but
him;
excuse
part that he was committing a crime-did not
96
more
Even
intent."
inexorably in such a case implies the criminal
egregiously, the Court upheld the following inflammatory instruction
given by the trial judge suggesting that the Mormon's religious beliefs
were delusional:
I think it not improper, in the discharge of your duties in this
case, that you should consider what are to be the consequences to the innocent victims of this delusion. As this contest goes on, they multiply, and there are pure-minded
women and there are innocent children,-innocent in a sense
91. Reynolds, 98 U.S. at 157. The Court penalized the prospective juror's invocation of the constitutional privilege against self-incrimination, observing that "Itis apparent that all the jurors to whom the challenges related were or had been living in
polygamy." What makes their constitutionally suspect inference even more unacceptable, one of the jurors admitted that "I am only a fornicator," thus rebutting the unconstitutional inference the Court drew that because he invoked the privilege he
necessarily was a polygamist. Id. at 148.
92. Reynolds, 98 U.S. at 147-48.
93. Id. at 146-47, 156-57. The first juror who was unsuccessfully challenged for
cause, in response to a question of whether he had formed or expressed an opinion as to
the guilt or innocence of the prisoner answered: "I have expressed an opinion by reading
the papers with the reports of the [previous] trial." Id. at 146-47.
The second unsuccessfully challenged juror was also asked by the district attorney
during voir dire: "Have you formed or expressed any opinion as to the guilt or innocence
of this charge?" The juror answered: "Ibelieve I have formed an opinion." Defense
counsel followed up with the question: "Doyou entertain that opinion?" The juror answered "I do." Id.
94. Justice Field wrote, in the only qualification to an otherwise unanimous Court,
a three sentence concurring opinion arguing that insufficient foundation had been laid
for the introduction of this former testimony. Id. at 168 (Field, J., concurring).
95. Id. at 162.
96. Id.
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even beyond the degree of innocence of childhood itself.
These are to be the sufferers; and as jurors fail to do their
duty, and as these cases come up in the Territory, just so do
these9 7victims multiply and spread themselves over the
land.

The Court's holding, partially based upon the conclusion that the
Mormon practice was delusional rather than religiously inspired, 9s
has ever since tainted the Court's free exercise jurisprudence: "Congress was deprived of all legislative power over mere opinion, but was
left free to reach actions which were violative of social duties or subversive of good order."9 9 The Court further reasoned that if free exercise were to receive preferred status with regard to conduct, then
government could not survive:
Can a man excuse his practices to the contrary because of his
religious belief? To permit this would be to make the professed doctrines of religious beliefs superior to the law of the
land, and in effect to permit every citizen to become a law
unto himself. Government could exist only in name under
10 0
such circumstances.
The Court's willingness to condone religious persecution while
mouthing an empty paradigm of free exercise is even more apparent
in Davis v. Beason.10 1 In Beason, the Court upheld an Idaho territorial statute that not only disfranchised polygamists,10 2 but also prohibited all "members" of the Mormon Church from either voting or
holding public office, because the Church encouraged the "belief' in
the practice of polygamy:
It is assumed by counsel of the petitioner, that because no
mode of worship can be established or religious tenets enforced in this country, therefore any form of worship may be
followed and any tenets, however destructive of society, may
be held and advocated, if asserted to be a part of the religious
doctrines of those advocating and practising them. But nothing is further from the truth. Whilst legislation for the establishment of religion is forbidden, and its free exercise
97. Id. at 150.
98. The opinion supplies as a basis for the assurance that polygamy is delusional,
the sociological evidence that "[plolygamy has always been odious among the northern
and western nations of Europe, and, until the establishment of the Mormon Church,
was almost exclusively a feature of the life of Asiatic and of African people." Id. at 164.
99. Reynolds, 98 U.S. at 164.
100. Id. at 166-67.
101. 133 U.S. 333 (1890).
102. This practice was validated by the Court in Murphy v. Ramsey, 114 U.S. 15, 45
(1885).
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that everything which may be so
permitted, it does not follow
10 3
called can be tolerated.
Several twentieth century Supreme Court cases seemed to
breathe life into the moribund Free Exercise Clause by requiring the
state to prove a compelling state interest to justify interfering with the
free exercise of religion. 10 4 However, Justice Scalia's majority opinion
in Employment Division, Department of Human Resources v.
Smith, 10 5 rejected the notion that free exercise claims required the
state to prove a compelling state interest. According to Justice Scalia,
"the right of free exercise does not relieve an individual of the obligation to comply with a 'valid and neutral law of general applicability on
the ground that the law prescribes (or proscribes) conduct that his religion proscribes (or prescribes). '" 10 6 Unfortunately for free exercise
jurisprudence, as Justice O'Connor points out in her separate concurring opinion in Smith, Justice Scalia's interpretation of the free exercise clause limits its protection to "the extreme and hypothetical
situation in which a State directly targets a religious practice" and
thereby relegates free exercise protection "to the barest level of mini10 7
mum scrutiny that the Equal Protection Clause already provides."
Justice Scalia, citing with approval Reynolds and reminiscent of
its ad terrorem holding, explained that to require a judicial exemption
to a generally applicable law "would open the prospect of constitutionally required exemptions from civic obligations of almost every conceivable kind." 0 8s Of course, this response begs the question of
whether a balancing test, such as the compelling state interest employed in cases such as Sherbert, should be available.
Justice Scalia, in restoring Reynolds' narrow free exercise interpretation, does not explicitly overrule the compelling state interest
test as applied to issues of religious freedom. Instead, he suggests
that earlier decisions apparently protecting free exercise claims, were
in reality protecting other rights incidental to free exercise claims:
The only decisions in which we have held that the First
Amendment bars application of a neutral, generally applicable law to religiously motivated action have involved not the
Free Exercise Clause alone, but the Free Exercise Clause in
103. Davis v. Beason, 133 U.S. 333, 345 (1890).
104. See, e.g., Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136 (1987);
Thomas v. Rev. Bd. of Ind. Employment Sec. Div., 450 U.S. 707 (1981); Sherbert v. Verner, 374 U.S. 398 (1963).
105. 494 U.S. 872 (1990).
106. Employment Div., Dep't of Human Resources v. Smith, 494 U.S. 872, 879
(1990) (quoting United States v. Lee, 455 U.S. 252, 263 n.3 (1982) (Stevens, J.,
concurring)).
107. Smith, 494 U.S. at 894 (O'Connor, J., concurring).
108. Id. at 888.
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conjunction with other constitutional protections, such as

freedom of speech and of the press. 10 9
In accordance with Justice Scalia's holding in Smith, if a religious
adherent seeks protection for religious practices then he or she must
look to constitutional principles other than free exercise. However,
whenever another constitutional principle is relied upon, the proponent should also seek to "couple" the separate right to free exercise to
reinforce either equal or preferred protection for the claimed right.
Nowhere in Good News is there any discussion of free exercise. Nonetheless, the normative principles underlying the free exercise of religion are clearly implicated by the Court's holding in Good News.
B.

THE SEARCH FOR AN ALTERNATIVE ENTITLEMENT CLAIM FOR
RELIGION: FREE SPEECH

The nineteenth century denial of any free exercise protection for
unchristian1 10 Mormon beliefs and practices, left free exercise in a
constitutional vacuum. If the Free Exercise Clause protected only belief, could the state proscribe all religious activities, including worship
and speech? The answer came in several closely related mid-twentieth century cases involving Jehovah's Witnesses conducting door-todoor evangelical distribution of religious literature and solicitation of
donations. In these cases the Court acknowledged that even if free
exercise protected only belief, the Free Speech Clause extended religious speech at least equal and perhaps preferred status.
In the first case, Lovell v. City of Griffin,"' a member of the Jehovah's Witnesses, refused to comply with a city ordinance requiring
that colporteurs first obtain permission from the city manager before
distributing or selling religious circulars, magazines, pamphlets or
handbooks because she believed she had been sent by "Jehovah to do
His work." She claimed that seeking the city's permission would have
been "an act of disobedience to His commandment."1 12 Without even
discussing the moribund Free Exercise Clause, the Court held that the
ordinance violated freedom of the press by imposing a prior restraint
on speech.
The Jehovah Witnesses followed up their Lovell Free Speech success in Cantwell v. Connecticut.x1 3 In Cantwell, a father and his two
sons, each ordained ministers for the Jehovah's Witnesses, were convicted for their door-to-door missionary efforts on the streets of New
109. Id. at 881.
110. Justice Field in Davis v. Beason noted that "[b]igamy and polygamy are crimes
by the laws of all civilized and Christian countries." Beason, 133 U.S. at 341.
ill.
303 U.S. 444 (1938).
112. Lovell v. City of Griffin, 303 U.S. 444, 448 (1938).
113. 310 U.S. 296 (1940).
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Haven, Connecticut, because they failed to obtain a certificate from
the secretary of the public welfare council. As they went door-to-door
in a predominantly Catholic neighborhood, the Cantwells would play a
record attacking Catholicism and introducing the inhabitants to the
Jehovah's Witnesses. Additionally, the Cantwells would offer for distribution religious books and pamphlets and would solicit contributions to cover the cost of the publications.
Reversing the Cantwells' convictions, the United States Supreme
Court reasoned that even though under Reynolds and Beason, the
Free Exercise Clause did not provide justification for an exemption
from the city's solicitation ordinances, 114 "[no one would contest the
proposition that a State may not, by statute, wholly deny the right to
preach or to disseminate religious views." 1 15 The Court explained
that while this religious speech may be subject to time, place and
manner restrictions, the absolute prior restraint provided by the ordinance violated free speech:
Plainly such a previous and absolute restraint would violate
the terms of the [free speech] guarantee. It is equally clear
that a State may by general and non-discriminatory legislation regulate the times, the places, and the manner of soliciting upon its streets, and of holding meetings thereon; and
the peace, good order and
may in other respects safeguard
1 16
comfort of the community.
This shift in entitlement focus in Cantwell from free exercise to
free speech is important for several reasons. First, the Court, for the
first time, held that the First Amendment protections afforded by free
speech were incorporated into the Fourteenth Amendment and made
applicable to the states. Second, the Court announced a strategy for
avoiding the lack of protection afforded religion under Reynolds and
Beason: coupling the less favored free exercise with the politically preferred right to free speech. Third, while religious speech faced the
same time, place and manner restrictions as other speech, 1 17 and further could be restricted if the speech presents a "clear and present
danger," 118 religious speech is otherwise entitled minimally to the
same level of protection as any other speech. 1 19 Finally, the Court
implied that religious speech may even be entitled to preferred status:
to condition the solicitation of aid for the perpetuation of religious views or systems upon a license, the grant of which
114.
115.
116.
117.
118.
119.

Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940).
Cantwell, 310 U.S. at 304.
Id.
Id.
Id. at 308.
Id. at 306-07.
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rests in the exercise of a determination by state authority as
to what is a religious cause, is to lay a forbidden burden upon
1 20
the exercise of liberty protected by the Constitution.
The Court confirmed the implication contained in Cantwell that
religious speech may even receive preferred free speech status in Jamison v. Texas. 1 2 1 In Jamison, another Jehovah's Witness was charged
with distributing religious handbills on the streets of Dallas, Texas,
again in violation of a city ordinance. From a free speech perspective,
the Court held:
one who is rightfully on a street which the state has left open
to the public carries with him there as elsewhere the constitutional right to express his views in an orderly fashion. This
right extends to the communication of ideas by handbills and
12 2
literature as well as by the spoken word.
The Court added that while the state may reasonably regulate
"the distribution of purely commercial leaflets" on the streets, "[t]hey
may not prohibit the distribution of handbills in the pursuit of a
clearly religious activity" even though the handbills seek to raise
funds for religious purposes.1 23 Religious speech, by implication, was
entitled to preferred status.
The Court continued this "preferred" analysis for religious speech
in Murdock v. Pennsylvania.12 4 Murdock reaffirmed the right of a Jehovah's Witness itinerant minister to go door-to-door distributing
literature and soliciting people to "purchase" certain religious books
and pamphlets, without first paying a license fee. Justice Douglas,
writing for majority, acknowledged that the "missionary evangelism"
at issue in the case fell within the unprotected "conduct" category
identified in cases such as Reynolds and Beason. Nonetheless, the
Court held that worshipful speech is entitled to, at a minimum, the
same free speech protection as other speech:
We only hold that spreading one's religious beliefs or preaching the Gospel through distribution of religious literature and
through personal visitations is an age-old type of evangelism
with as high a claim to constitutional protection as the more
orthodox types. The manner in which it is practiced at times
gives rise to special problems with which the police power of
the states is competent to deal ....
But that merely illustrates that the rights with which we are dealing are not
absolutes.125
120.
121.
122.
123.
124.
125.

Id. at 307.
318 U.S. 413 (1943).
Jamison v. Texas, 318 U.S. 413, 416 (1943).
Jamison, 318 U.S. at 417.
319 U.S. 105, 107 (1943).
Murdock v. Pennsylvania, 319 U.S. 105, 110 (1943).
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Regarding whether worshipful speech may be entitled to a preferred status, the Court explained:
[t]he states can prohibit the use of streets for the distribution
of purely commercial leaflets, even though such leaflets may
have a civic appeal, or a moral platitude' appended" . . ..
They may not prohibit the distribution of handbills in the
pursuit of a clearly religious activity merely because the
handbills invite the purchase of books . . .or .. .seek in a
lawful fashion to promote the raising of funds for religious
purposes. 126
Thus for Justice Douglas, writing for the Court, a license tax on
door-to-door religious pamphleteering "restrains in advance those constitutional liberties of press and religion and inevitably tends to suppress their exercise." 127 Finally, Justice Douglas concluded that
"[f]reedom of press, freedom of speech, freedom of religion are in a pre128
ferred position."
Scholars and jurists have ever since debated whether these "hybrid"1 29 cases provide a case for a "preferred" category of "worshipful"
speech, or support a "reductionist" argument that religious speech receives free speech protection, but no more. 130 In recent years, many of
the cases extending "preferred" status to religious speech, especially
worshipful speech, have been forgotten with the normative concept of
neutrality as an alternative governing principle. Under the neutrality
principle, religious speech is entitled to constitutional protection despite (rather than because of) its religious content as a matter of equal
protection. Any other approach would amount to discriminatory treatment of religious speech.
For the purposes of the Good News analysis, the two most important "neutral" free speech cases are Lamb's Chapel and Rosenberger.
The Court in Lamb's Chapel v. Center Moriches Union Free School
126. Murdock, 319 U.S. at 110-11 (quoting Valentine v. Chrestensen, 316 U.S. 52,
55 (1942)).
127. Id. at 114. The rule against prior restraints of free speech is the old English
common law rule of free speech, expressly brought under the Free Speech Clause in
Grosjean v. Am. Press Co., 297 U.S. 233 (1936) and Near v. Minnesota ex rel. Olson, 283
U.S. 697 (1931).
128. Murdock, 319 U.S. at 115.
129. Employment Div., Dep't of Human Resources v. Smith, 494 U.S. 872, 881-82
(1990).
130. William P. Marshall, Solving the Free Exercise Dilemma: Free Exercise as Free
Expression, 67 MINN. L. REV. 545, 575-94 (1983). See a characterization of Marshall's
thesis as the "reduction principle" in Stanley Ingber, Religion or Ideology: A Needed
Clarificationof the Religion Clauses, 41 STAN.L. REV. 233, 241 (1989). For a criticism of
the incompleteness of this reductionist strategy, see Marci A. Hamilton, The BeliefI
Conduct Paradigm in the Supreme Court's Free Exercise Jurisprudence:A Theological
Account of the Failureto Protect Religious Conduct, 54 OHIO ST. L.J. 713, 737-42 (1993).
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District,13 1 without any dissent, held that once a school district had
opened the school's facilities for after-school-hour use to a wide range
of community groups and purposes, any attempt to exclude participation by comparable speakers from a religious perspective would
amount to unconstitutional viewpoint discrimination. The Court held
that the government could not "permit school property to be used for
the presentation of all views about family issues and child rearing except those dealing with the subject matter from a religious
13 2
standpoint."
Similarly, the Court relied upon the neutrality principle of Lamb's
Chapel in Rosenberger v. University of Virginia.l3 3 In Rosenberger,
the Court considered whether the University of Virginia could discriminate against religiously inspired speech by a Christian student
group at the university. Specifically, the university had denied a
Christian-oriented student newspaper funding on equal terms with its
secular counterparts because of the blatant evangelical message. Indeed, Justice Souter dissented in Rosenberger specifically because the
paper described its mission as "encourag[ing] students to consider
what a personal relationship with Jesus Christ means." 13 4 Nonetheless, the Court held that once the state university opened a limited
forum, the state could not discriminate on the basis of the content of
the speech (viewpoint discrimination) even to avoid the establishment
specter of evangelical speech.
Contrary to the neutrality principle relied upon by the Court in
Lamb's Chapel and Rosenberger even for evangelical speech, Justice
Stevens' dissent would discriminate against any religious speech having a worshipful or evangelical context. For Justice Stevens, the very
speech the Court in Cantwell, Jamison and Murdock extended a preferred status because of the added significance of issues of free exercise of religion, should receive less, rather than more, constitutional
protection. Thus Justice Stevens would make the free exercise context
of speech a justification for prohibition rather than preference. His
intolerance of religious speech not only contradicts the Court's religious free speech cases, it also contradicts the Court's prior authority
on family rights and personal autonomy.

131.
132.
(1993).
133.
134.

508 U.S. 384 (1993).
Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 393-94
515 U.S. 819 (1995).
Rosenberger v. Univ. of Va., 515 U.S. 819, 865 (1995) (Souter, J., dissenting).
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RELIGION PROTECTED UNDER THE PRINCIPLES OF EQUAL
PROTECTION AND NEUTRAL PRINCIPLES

Even before extending religious activities constitutional protection under the Free Speech Clause and the principle of equal protec13 5
tion, the Court, beginning with Meyer v. Nebraska, has relied upon
the Substantive Due Process Clause as a basis for protecting the family's control over the religious upbringing of their children. In Meyer,
the Court considered whether the State of Nebraska could prohibit by
statute the teaching of foreign languages in either public or private
136
Neschools to children in kindergarten through seventh grade.
braska defended the English-only requirement on grounds of national
security, reasoning that "the language first learned by a child remains
1 37
The Lutheran
his mother tongue and the language of his heart.
parents, however, insisted that their children were entitled to learn
how to read the Bible in German at their Zion Parochial School. The
Court held that under the Due Process Clause of the Fourteenth
Amendment, the parents were entitled to control the religious training of their children. Indeed, the Court recognized the right of parents
to control religious worship of their children as a fundamental human
right:
Without doubt, [the due process clause] denotes not merely
freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish
a home and bring up children, to worship God according to
the dictates of his own conscience, and generally to enjoy
as essential
those privileges long recognized at common law 138
to the orderly pursuit of happiness by free men.
The Court reaffirmed the substantive due process right of the parents to control the religious upbringing of their children in Pierce v.
Society of Sisters.139 When invalidating an Oregon statute compelling
attendance at public school at the expense of competing parochial and
private schools, the Court held:
The fundamental theory of liberty upon which all governments in this Union repose excludes any general power of the
State to standardize its children by forcing them to accept instruction from public teachers only. The child is not the mere
135. 262 U.S. 390 (1923).
136. The Court noted at the time of Meyer that twenty-one other states had similar
laws proscribing the teaching of foreign languages in schools to children. Meyer v. Nebraska, 262 U.S. 390, 395 (1923).
137. Meyer, 262 U.S. at 394, 398.
138. Id. at 399 (citations omitted).
139. 268 U.S. 510 (1925).
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creature of the State; those who nurture him and direct his
destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations. 140
Similarly, in Wisconsin v. Yoder,1 4 1 the Court exempted the children of the old-order Amish from compulsory school requirements after the eighth grade on the grounds of the fundamental rights of
Amish parents to raise their children in accordance with the Amish
tradition. The Court explained:
This case involves the fundamental interest of parents, as
contrasted with that of the State, to guide the religious future
and education of their children. The history and culture of
Western civilization reflect a strong tradition of parental concern for the nurture and upbringing of their children. This
primary role of the parents in the upbringing of their children
is now established beyond the debate as an enduring Ameri142
can tradition.
The common thread running through Meyer, Pierce, and Yoder is
the notion that parents who "nurture and direct" their children have a
fundamental constitutional right to choose for their children religious
views and lifestyles which may be at odds with the views of the secular state. This fundamental due process right clearly is relevant to the
issues in Good News. The Court's holding that Milford's discriminatory exclusion of the Good News Club solely on the basis that the parent's choice involved "evangelical" speech makes no sense given the
holdings in Meyer, Pierce, and Yoder. These cases celebrate the peculiar role of the parents in nurturing decisions involving their children.
These "nurturing" cases, though not discussed in Good News, provide
yet another justification for the Court's holding. As long as the parents control the choice as to whether their children will be exposed to
the evangelical message inherent in the Club's moral training (formalized in Good News by the parental consent form requirement), parental rights are validated by the Court's holding in Good News.
Permitting the Good News Club equal access during non-school hours
permits parents to reconcile the value of a secular education with
their perceived value of supplemental religious training on related
subjects. The resolution permits the parents to have their children
stay in the public school system-an even less radical step than afforded the Catholic children in Pierce and the old-order Amish children in Yoder-without completely abandoning their family's religious
insights regarding the moral training of their children.
140. Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925).
141. 406 U.S. 205 (1972).
142. Wisconsin v. Yoder, 406 U.S. 205, 232 (1972).
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EQUAL

PROTECTION AND NEUTRAL PRINCIPLES

The neutrality principle provides a separate, and for the majority
of the justices in Good News, the most compelling, justification for extending recognition of the parent's right to choose for their children
the right to participate in the Good News Club activities. This neutrality principle that the state cannot constitutionally rely on the Establishment Clause as a justification for discriminating against
14 3 The issue involved
religion, was established in McDaniel v. Paty.
the constitutionality of a Tennessee statute barring clergy from serving as members of the state legislature. Tennessee argued that the
disqualification of the clergy from the legislature was justified on establishment reasoning, in that permitting the clergy to serve as legislators would signal a union of church and state and pit different sects
against one another. Tennessee observed that John Locke had argued
during the seventeenth century that the English clergy should be excluded from civil affairs for this very reason of separating church and
state. 14 4 Consequently, Tennessee argued "that its interest in
preventing the establishment of a state religion is consistent with the
1 4 5 Rejecting
Establishment Clause and thus of the highest order.
Tennessee's establishment justification for barring the clergy from
legislative office, the Court held, with present Chief Justice (then Justice) Rehnquist and Justice Stevens joining the majority, that the Establishment Clause provided an insufficient justification for the
discriminatory prohibition against the members of the clergy serving
as legislators.
McDaniel's principle that the Establishment Clause provides an
inadequate justification for discrimination against religion was reaffirmed in Widmar v. Vincent.146 In Widmar, a state university regulation prohibited use of 'school facilities "for purposes of religious
worship or religious teaching. 1 4 7 The Court held that even under the
Lemon test, an "equal access" policy for worshipful meetings would
serve a secular purpose (equal protection and free speech), would not

have the primary effect of advancing religion and would not result in
excessive entanglement. 148 In fairness to the dissenting justices in
Good News who distinguish Widmar, the Court in Widmar observed in
a footnote that "[u]niversity students are, of course, young adults.
They are less impressionable than younger students and should be
143.
144.
145.
146.
147.
148.

435 U.S. 618 (1978).
Id. at 623 (citing 5 WORKS OF JOHN LocKE 21 (C. Baldwin ed. 1824)).
Id. at 628.
454 U.S. 263 (1981).
Widmar v. Vincent, 454 U.S. 263, 265 (1981).
Widmar, 454 U.S. at 271-74.
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able to appreciate that the University's policy is one of neutrality to14 9
ward religion."
Partially in response to the "university setting" footnote in
Widmar, Congress enacted the Equal Access Act in 1984, extending
the reasoning of Widmar to public secondary schools. The Court in
Board of Education of Westside Community Schools v. Mergens,150 upheld the Equal Access Act as applied to the right of students to participate in extracurricular activities, even religiously inspired
extracurricular activities, on an equal access basis. 151
The Court has since extended this neutrality or equal access premise of Widmar and Mergens as the controlling ratio decidendi to a
series of both "free speech" and "equal access" cases. Thus the neutrality principle largely explains the rationale justifying equal access
for an after-school-hour community use in Lamb's Chapel,152 "equal
access" to school funds for the publication of an evangelical student
newspaper in Rosenberger,153 equal access to a state paid interpreter
for a deaf student in a private religious school in Zobrest v. Catalina
Foothills School Dist.,154 equal access to a tuition-reimbursement program for a blind student at a sectarian school who was studying for a
religious career in Witters v. Washington Department of Services for
the Blind,15 5 public employees teaching secular classes in private
schools in Agostini v. Felton,156 and, most recently, equal access to
government aid for such equipment as computers and overhead projectors in Mitchell v. Helms. 15 7
In each of these neutrality cases, the underlying secular purpose
of the project itself justified either a free speech or equal access extension of the benefit to qualified applicants regardless of the religious
content of the message or the religious character of the institution involved. This principle of neutrality or, equal access justification, for
extending free speech and equal access protection to religious claimants also explains the dominant rationale for denying related establishment defenses to such claims. In Good News, this same neutrality
principle provides the rationale for Justice Thomas's majority opinion,
149. Id. at 274 n.14.
150. 496 U.S. 226 (1990).
151. Bd. of Educ. of Westside Cmty. Schs. v. Mergens, 496 U.S. 226, 250 (1990).
152. Lamb's Chapel, 508 U.S. at 384, 389.
153. Rosenberger, 515 U.S. at 846.
154. 509 U.S. 1 (1993).
155. 474 U.S. 481 (1986).
156. 521 U.S. 203 (1997) (overruling Aguilar v. Felton, 473 U.S. 402 (1985) and
School Dist. of Grand Rapids v. Ball, 473 U.S. 373 (1985)).
157. 530 U.S. 793, 809 (2000) (overruling Meek v. Pittenger, 421 U.S. 349 (1975)
and Wolman v. Walter, 433 U.S. 229 (1977)).
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which Chief Justice Rehnquist and Justices O'Connor, Scalia, Kennedy and Breyer all joined.
Notwithstanding the cogency of any entitlement claim, including
the principle of neutrality, urged by any religious claimant, the ultimate constitutionality of the claim depends upon reconciling any such
claim with the Court's establishment jurisprudence. Essentially the
critical difference between the majority and dissenting opinions in
Good News is the effect of the Establishment Clause on the claimed
entitlement issue. For the dissenting justices, the Establishment
Clause justifies, if not demands, discrimination against religious
speech. For the majority, Establishment Clause jurisprudence is compatible with extending religious free speech equal protection and neutral treatment. The Court's holding in Good News helps assist in
explaining how intertwined the issues of religious free speech and Establishment Clause analysis have become.
IV.

ANALYSIS OF THE ESTABLISHMENT ISSUE

Of course, the second issue in Good News is whether the Establishment Clause justifies Milford School District's exclusion of the
Good News Club notwithstanding any free exercise, free speech, family rights or equal protection argument to the contrary. What makes
this issue more difficult than the entitlement claim is that there are
few areas of constitutional law in which the Supreme Court has been
more inconsistent and more ambivalent than cases involving the Establishment Clause. According to the Supreme Court's own critical
self assessment, "our Establishment Clause jurisprudence is in hopeless disarray."1 5 8 In Good News, the Court's uncertainty regarding
both the identity and relative weight of the critical factors triggering
establishment violations reflects this disarray. The non-focused establishment factors discussed by the various justices include "neutrality," "endorsement," and "coercion." The disarray with regard to even
these factors arises from the fact that none of the justices places any of
these 'factors in the context of a comprehensive establishment paradigm' or explain how any of these factors compare, contrast, can be
reconciled with or exhaust the relevant issues in establishment jurisprudence. While the justices cannot be faulted for failing to provide a
coherent and comprehensive analysis of establishment jurisprudence
in each case or any case, placing the establishment factors discussed
in Good News in the context of establishment jurisprudence generally
may enhance the analytical clarity of both the Good News case and
establishment jurisprudence generally.
158. Rosenberger, 515 U.S. at 861 (Thomas, J., concurring).
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THE NEUTRALITY OR NONDISCRIMINATORY PRINCIPLE

There is no question but that the same neutrality principle which
has become controlling in free speech and equal access cases has become the dominant establishment factor of the majority of present Supreme Court justices. Indeed, for the majority in Good News, the
neutrality principle answers both the free speech and the establishment issue. Ultimately, the fact that five of the justices rely heavily
on the neutrality principle in deciding both issues may suggest that
the Court is forming a more predictable paradigm for handling establishment cases.
According to the neutrality principle, the state cannot target religion for either benefits or detriments. If the state pursues a legitimate policy or entitlement objective, then any incidental impact on
religion, whether for good or ill, is constitutionally irrelevant. This
normative principle received scholarly support prior to the Court's
adoption of the norm as an establishment alternative. 15 9 Professor
Kurland first advocated the theory that the Establishment Clause requires a neutral approach to the issue of religion in the public forum.
According to Professor Kurland, if the statute or state policy is facially
neutral, it is does not violate the Establishment Clause even though
the effect may either burden or benefit religion. Professor Kurland's
neutrality paradigm, in effect, asks whether the questioned policy expresses a preference for religion or simply an adoption of a neutral
policy that may have an indirect benefit to religion. Similarly, Professor Laycock, analyzing the principle underlying the Court's holding in
Widmar v. Vincent, expressed the opinion that the neutrality principle
seems so self-evident that it is hard to elaborate on the
Court's arguments. Whether one starts with the principle
that the free speech clause requires content-neutral regulation of speech, or the principle that the religion clauses require strict neutrality toward religion, one arrives
immediately at the result in Widmar.160
Several members of the present Court have expressed the view
that the neutrality principle represents an analytical advance on the
wall-of-separation establishment paradigm. Indeed, much of the impetus for the neutrality principle has been a reaction to misuse of the
wall-of-separation metaphor. 16 1 The issue of neutrality has come up
previously in cases involving both free speech and state aid to religion.
159.

Philip B. Kurland, Of Church and State and the Supreme Court, 29 U. CHI. L.

REV. 1, 2 (1961).

160. Douglas Laycock, Equal Access and Moments of Silence: The Equal Status of
Religious Speech by Private Speakers, 81 Nw. U. L. REV. 1, 11 (1986).
161. On the issue of relevancy of the Jefferson wall-of-separation metaphor on the
issue of the Framer's intent, Chief Justice (then Justice) Rehnquist observed that
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For example, Justice Kennedy in a concurring opinion, joined by
Justice Scalia, in Board of Education for the Westside Community
Schools v. Mergens,162 stated that because the "accommodation" mandated by the Equal Access Act 16 3 is a neutral one, "[any incidental
benefits that accompany official recognition of a religious club under
the criteria set forth in [the Equal Access Act] do not lead to the establishment of religion .... 164
Also, the Court in Lamb's Chapel, without dissent, permitted an
evangelical church to use school facilities during non-school hours to
show to the public a film series on Christian family values. Although
the rationale for permitting nondiscriminatory support of religion varied, the justices were unanimous in their conclusion that an overt,
viewpoint-based discrimination violates the Free Speech Clause.
More controversial than free speech and equal access, the Court
in recent years has repeatedly validated the constitutionality of state
financial aid to religion if legitimized by a neutral secular purpose.
For example, in Witters, the Court unanimously upheld the State of
Washington's funding of vocational assistance to a blind person studying at a private Christian college to become a pastor, missionary, or
youth director. 165 The Court noted that (1) the state vocational rehabilitation assistance program was a general government program that
neutrally distributed benefits to "visually handicapped"; (2) the recipient had a freedom to select a school of his choice for vocational training; (3) any state aid that flowed to the religious institution did so only
as a result of an independent and private choice of the aid recipient;
no incentive for the recipient to undertake secand (4) the aid created
16 6
tarian education.
Similarly, Chief Justice Rehnquist in his majority opinion in
167
upheld the constituZobrest v. CatalinaFoothills School District,
Act (IDEA) proEducation
Disabilities
the
under
state
the
tionality of
"Thomas Jefferson was of course in France at the time the constitutional Amendments
known as the Bill of Rights were passed by Congress and ratified by the States. His
letter to the Danbury Baptist Association was a short note of courtesy, written 14 years
after the Amendments were passed by Congress. He would seem to any detached observer as a less than ideal source of contemporary history as to the meaning of the
Religion Clauses of the First Amendment." Wallace v. Jafree, 472 U.S. 38, 92 (1984)
(Rehnquist, J., dissenting) ("It is impossible to build sound constitutional doctrine upon
a mistaken understanding of constitutional history, but unfortunately the Establishment Clause has been expressly freighted with Jefferson's misleading metaphor for
nearly 40 years.").
162. 496 U.S. 226, 260 (1990) (Kennedy, J., concurring).
163. 20 U.S.C. §§ 4071-74 (2001).
164. Mergens, 496 U.S. at 260 (Kennedy, J., concurring).
165. Witters v. Wash. Dep't of Services for the Blind, 474 U.S.481, 481, 487 (1986).
166. Witters, 474 U.S. at 487-88.
167. 509 U.S. 1 (1993).
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viding a sign-language interpreter to accompany a deaf child to
classes at a Roman Catholic high school. Chief Justice Rehnquist
observed:
if the Establishment Clause did bar religious groups from receiving a general government benefit, then "a church could
not be protected by the police and fire departments, or have
168
its public sidewalk kept in repair."
Given this practical necessity of the state providing some benefits
to all members of the community, including religious institutions,
Chief Justice Rehnquist explained that indirect state support of religion is permissible if extended under the principle of neutral benefits:
Given that a contrary rule would lead to such absurd results,
we have consistently held that government programs that
neutrally provide benefits to a broad class of citizens defined
without reference to religion are not readily subject to an Establishment Clause challenge just because sectarian institutions may also receive an attenuated financial benefit. 169
Applied to the facts of the case, the Court held that (1) the IDEA
was a general government program that distributes benefits to the
"handicapped" neutrally; (2) the parents had a freedom to select a
school of their choice for the children; (3) the state aid was directed to
the handicapped children, not the sectarian school; and (4) the presence of the interpreter in a sectarian school was the result of a private
decision of the parents; therefore, the incidental benefit to the sectarian school chosen by the parents of the state-paid interpreter did not
offend the Establishment Clause.170
The neutral principle line of cases validating state aid to religious
institutions was bolstered by the Court's analysis in Rosenberger.
Justice Kennedy, writing for the majority, held that the University of
Virginia could not use the Establishment Clause as a shield to justify
discrimination against a student "journal pervasively devoted to the
discussion and advancement of an avowedly Christian theological and
personal philosophy."1 7 1 Justice Kennedy's majority opinion rejected
the argument that the Establishment Clause justifies viewpoint discrimination if the subject is religious. Citing the neutral benefit cases,
Everson, Kiryas Joel, Witters, Mueller, Widmar, Lamb's Chapel, and
Mergens, he explained:
168. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 8 (1993) (quoting Widmar v.
Vincent, 454 U.S. 263, 274-75 (1981)).
169. Zobrest, 509 U.S. at 8 (citing Mueller v. Allen, 463 U.S. 388 (1983); Witters v.
Wash. Dep't of Services for the Blind, 474 U.S. 481 (1986)).
170. Id. at 10.
171. Rosenberger,515 U.S. at 839 (quoting Rosenberger v. Univ. of Va., 18 F.3d 269,
286 (4th Cir. 1994)).
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A central lesson of our decisions is that a significant factor in
upholding government programs in the face of Establishment
1 72
Clause attack is their neutrality towards religion.
In response to the argument that direct public subsidies to religious advocacy violates the so-called wall-of-separation, Justice Kennedy explained that the neutrality of the program undertaken for the
purposes of enhancing public discussion and free speech was distinguishable from "the levying of taxes upon the public for the sole and
1 73
exclusive purpose of establishing and supporting specific sects."
The Court explained that the university's viewpoint discrimination,
though premised on concern for establishment violations,
was a denial of the right of free speech and would risk fostering a pervasive bias or hostility to religion, which could undermine the very neutrality the Establishment Clause
requires. There is no Establishment Clause violation in the
honoring its duties under the Free Speech
University's
174
Clause.
Justice Thomas wrote a separate concurring opinion in Rosenberger to contest the historical analysis of Justice Souter's wall-of-separation dissent:
Although the dissent starts down the right path in consulting
the original meaning of the Establishment Clause, its misleading application of history yields a principle that is inconsistent with our Nation's long tradition of allowing religious
on equal terms in neutral governadherents to participate
175
ment programs.
Justice Thomas cites, as historical examples of public support of
religion, the First Congress' direct public funding of elected chaplains;
the historical fact that nondistinguishable property tax exemptions for
religious bodies have been continuously in place for over 200 years;
the fact that the First Congress ratified the Northwest Ordinance to
set aside federal lands in the territories for the use of schools despite
the fact that many of the benefited schools were church-affiliated sectarian institutions and the fact that the set aside was justified on the
ground that "Religion, morality and knowledge.. . being necessary to
good government and the happiness of mankind, schools and the
means of learning shall be encouraged"; and numerous other govern76
ment funding benefits have been available on neutral terms.1
172.
173.
174.
175.
176.

Id.
Id.
Id.
Id.
Id.

at
at
at
at

840.
845-46.
852-53 (Thomas, J., concurring).
859-63 (Thomas, J., concurring) (citations omitted).
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Justice Thomas also chided the dissenting justices for their inconsistency in permitting equal access to public facilities, while rejecting
neutral financial assistance:
Stripped of its flawed historical premise, the dissent's argument is reduced to the claim that our Establishment Clause
jurisprudence permits neutrality in the context of access to
government facilities but requires discrimination in access to
17 7
government funds.
The Court further clarified that the neutrality principle permits
neutral access to both government facilities and funds in Agostini v.
Felton.1 78 Justice O'Connor, writing for the majority, 179 overruled the
Court's prior holding in Aguilar v.Felton,18 0 that the Establishment
Clause barred extending Title I remedial education funds to private
religious schools. The Court held that the Court in Zobrest and Witters had modified Aguilar in two ways. First, the Court in Zobrest
rejected the "presumption of inculcation": that a publicly employed interpreter would presumptively seek to inculcate religion if they were
allowed to teach on parochial school grounds. Second, the Court in
Zobrest rejected the notion "on which Ball and Aguilar turned: that
the presence of a public employee on private school property creates
an impermissible 'symbolic link' between government and religion." 18 1
In reviewing the shift toward neutrality in establishment jurisprudence the Court observed first, that in Witters the Court upheld
state funding of a vocational tuition grant to a blind person who
wished to attend a Christian college to become a pastor, missionary or
religious youth director and in Zobrest the Court permitted the state
to fund an interpreter for a deaf student in a sectarian school.1 8 2 Second, with regard to the issue of whether Title I services relieve a religious school of an expense that it would otherwise have had to assume,
Justice O'Connor refused to speculate whether all religious schools
would have been willing and able to provide comparable remedial instruction and guidance counseling. 183 Third, despite the likelihood
that Title I programs do extend to more students than the programs
validated in Zobrest and Witters, the majority reasoned: "[nior are we
willing to conclude that the constitutionality of an aid program depends on the number of sectarian school students who happen to re177. Id. at 858 (Thomas, J., concurring).
178. 521 U.S. 203 (1997).
179. Chief Justice Rehnquist, and Justices Scalia, Kennedy and Thomas joined Justice O'Connor's majority opinion. Agostini v. Felton, 521 U.S. 203, 207 (1997).
180. 473 U.S. 402 (1985).
181. Agostini, 521 U.S. at 224.
182. Id. at 225-26.
183. Id. at 229.
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ceive the otherwise neutral aid."1 8 4 Because the Title I services are
allocated to both public and private schools on a neutral basis (educational need coupled with financial qualification), there is less of a likelihood that the extension of these services to sectarian schools will
a financial incentive
have the effect of advancing religion by creating
18 5
schools.
sectarian
attend
to
for the students
Arguing that "Itihe doctrine of stare decisis... has only a limited
18 6
and that the doctrine
application in the field of constitutional law,"
"law of the case" is inapplicable if "the court is 'convinced that [its
prior decision] is clearly erroneous and would work a manifest injustice,"'1 8 7 the Court upheld the extension of New York's Title I funding
to private religious schools. In doing so, the Court overruled Aguilar
88
and its companion case, School District of Grand Rapids v. Ball:'
We therefore hold that a federally funded program providing
supplemental, remedial instruction to disadvantaged children on a neutral basis is not invalid under the Establishment Clause when such instruction is given on the premises
of sectarian schools by government employees pursuant to a
program containing safeguards such as those present here.
The same considerations that justify this holding require us
also canto conclude that this carefully constrained program
18 9
not be viewed as an endorsement of religion.
Most recently, the Court in Mitchell v. Helms,190 reaffirmed the
critical importance of the "neutrality" principle in establishment jurisprudence. Mitchell questioned the constitutionality of state and federal school aid programs as applied to religious schools. The school
aid in question involved funds distributed by the federal government
to state and local agencies, which in turn lend educational materials
and equipment to both public and private schools. The plurality opinion written by Justice Thomas' 9 1 characterized the aid as a "close
19 2
According to the
cousin" to the aid validated in Agostini v. Felton.
plurality opinion, the neutrality principle largely answers the modified Lemon test of secular purpose and effect:
184. Id.
185. Id. at 231 (citing Widmar, 454 U.S. at 274).
186. Id. at 235 (quoting St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 94
(1936) (Stone and Cardozo, J.J., concurring)).
187. Id. at 236 (quoting Arizona v. California, 460 U.S. 605, 618 n.8 (1983)).
188. 473 U.S. 373 (1985).
189. Agostini, 521 U.S. at 234-35.
190. 530 U.S. 793 (2000).
191. Mitchell v. Helms, 530 U.S. 793, 801-36 (2000) (Thomas, J., plurality). Justice
Thomas was joined in the plurality opinion by Chief Justice Rehnquist and Justices
Scalia and Kennedy.
192. Mitchell, 530 U.S. at 801-02 (citing Agostini v. Felton, 521 U.S. 203 (1997)).
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In distinguishing between indoctrination that is attributable to the State and indoctrination that is not, we have consistently turned to the principle of neutrality, upholding aid
that is offered to a broad range of groups or persons without
regard to their religion. If the religious, irreligious, and areligious are all alike eligible for governmental aid, no one
would conclude that any indoctrination that any particular
recipient conducts has been done at the behest of the government. For attribution of indoctrination is a relative question.
If the government is offering assistance to recipients who provide, so to speak, a broad range of indoctrination, the government itself is not thought responsible for any particular
indoctrination. To put the point differently, if the government, seeking to further some legitimate secular purpose, offers aid on the same terms, without regard to religion, to all
who adequately further that purpose ... then it is fair to say
that any aid going to a religious recipient only has the effect
of furthering that secular purpose. The government, in crafting such an aid program, has had to conclude that a given
level of aid is necessary to further that purpose among secular recipients and has provided no more than that same level
to religious recipients.
As a way of assuring neutrality, we have repeatedly considered whether any government aid that goes to a religious
institution does so "only as a result of the genuinely
indepen1 93
dent and private choices of individuals."
Justice Thomas added: "The principles of neutrality and private
choice, and their relationship to each other, were prominent not only
19 4
in Agostini . . . but also in Zobrest, Witters, and Mueller."
The prevalence of these inter-related themes of neutrality and
private choice have dominated the Court's recent cases where free
speech and establishment principles would otherwise be in irreconcilable conflict. Applied to Good News, the neutrality paradigm dominates Justice Thomas' majority opinion. Justice Thomas explains:
Milford's implication that granting access to the Club would
do damage to the neutrality principle defies logic. For the
"guarantee of neutrality is respected, not offended, when the
government, following neutral criteria and evenhanded policies, extends benefits to recipients whose ideologies and viewpoints, including religious ones, are broad and diverse." . . .
The Good News Club seeks nothing more than to be treated
193. Id. at 809-10 (quoting Agostini, 521 U.S. at 226).
194. Id. at 810-11 (observing in footnote 5, "Justice O'Connor acknowledges that
'neutrality is an important reason for upholding government-aid programs,' one that
our recent cases have 'emphasized ... repeatedly'") (quoting Id. at 839 (O'Connor, J.,
concurring)).
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access to speak about the same topics as
neutrally and given
195
are other groups.
While the neutrality principle appears to be controlling in Good
News, Justice Breyer expressed concern in Good News that neutrality
has become almost an exclusive establishment factor. He explained
that while the Club's use of the facilities appeared neutral, "the government's 'neutrality' in respect to religion is one, but only one, of the
considerations relevant to deciding whether a public school's policy violates the Establishment Clause."196 His added consideration asks
whether the support endorses religion. He would have preferred remanding the case to determine whether "a child, participating in the
Good News Club's activities, could reasonably perceive the school's
permission for the club to use its facilities as an endorsement of
19 7
religion.,
B.

ENDORSEMENT

Next to the neutrality principle, the "endorsement" factor plays
the most critical role in the Court's establishment analysis in Good
News. Although the justices offered differing views regarding whether
the appropriate observer was the parents who signed the consent
forms, the students attending the Good News Club activities, or the
students roaming the halls during the after-school hours, all the justices who discussed the establishment issue conceded that the endorsement analysis was relevant to the establishment issue. The
prevalence of the endorsement factor in the establishment discussion
demonstrated how important this test has become even though the
test is of quite recent vintage. Justices O'Connor and Kennedy have
most consistently relied on the endorsement test as determinative of
the establishment issue, but in Good News almost all of the justices
felt compelled to address the issue. 1 98
Justice O'Connor originally offered the "endorsement test" as a
coherent alternative to the traditional Lemon standard for establishment reasoning. 1 99 As justification for seeking an alternative to the
195. Good News Club, 533 U.S. at 114 (quoting Rosenberger, 515 U.S. at 839).
196. Id. at 127-28 (Breyer, J., concurring in part) (citing Mitchell, 530 U.S. at 839
(O'Connor, J., concurring); Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S. 753,
774, 777 (O'Connor, J., concurring)).
197. Id. at 128 (Breyer, J., concurring in part) (citations omitted).
198. Although Justice Kennedy relies heavily on the endorsement test, he has added
a "coercion" factor as well in some cases as illustrated by his opinion in Lee v. Weisman,
505 U.S. 577 (1992).
199. Justice O'Connor's endorsement test is a variation on the neutrality paradigm,
first suggested by Professor Philip Kurland. The endorsement test asks whether the
questioned policy constitutes an endorsement (statement of preference) of religion or
simply an adoption of a neutral policy that benefits religion equally and indirectly. See
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Lemon test, she inquired in Lynch v. Donnelly: "It has never been entirely clear ... how the three parts of the [Lemon] test relate to the
principles enshrined in the Establishment Clause.' 20 0 ..Answering her
own question and recommending the endorsement test over Lemon,
she explained:
The endorsement test is useful because of the analytical content it gives to the Lemon-mandated inquiry into legislative
purpose and effect. In this country, church and state must
necessarily operate within the same community. Because of
this coexistence, it is inevitable that the secular interests of
government and the religious interests of various sects and
their adherents will frequently intersect, conflict, and combine. A statute that ostensibly promotes a secular interest
often has an incidental or even a primary effect of helping or
hindering a sectarian belief. Chaos would ensue if every such
statute were invalid under the Establishment Clause ....
The endorsement test does not preclude government
from acknowledging religion or from taking religion into account in making law and policy. It does preclude government
from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred.
Such an endorsement infringes the religious liberty of the
nonadherent, for "[w]hen the power, prestige and financial
support of government is placed behind a particular religious
belief, the indirect coercive pressure upon religious minorities
to conform to the prevailing officially approved religion is
20
plain."
Philip B. Kurland, Of Church and State and the Supreme Court, 29 U. Cm. L. REV. 1, 2
(1961).
Professor Donald Beschle views Justice O'Connor's endorsement test as an improvement on Kurland's neutrality policy because it allows the investigation to go beyond the apparent neutrality of the text or expressed policy to see whether a message of
approval or disapproval is being conveyed. If no endorsement is manifest then religion
can be indirectly supported as part of a broader public policy agenda. He explains that
"[wihen neutrality among and legal equality of value systems becomes the goal of the
inquiry, we can abandon the foundation of separationism, that all contact between
church and state is suspect and to be only reluctantly tolerated when absolutely unavoidable." Donald L. Beschle, The Conservative as Liberal: The Religion Clauses, Liberal Neutrality,and the Approach of Justice O'Connor,62 NOTRE DAME L. REV. 151, 17576 (1987).
200. Lynch v. Donnelly, 465 U.S. 668, 688-89 (1984) (O'Connor, J., concurring).
201. Wallace v. Jafree, 472 U.S. 38, 69-70 (1984) (quoting Engel v. Vitale, 370 U.S.
421, 431 (1962)). See also Corp. of the Presiding Bishop of the Church of Jesus Christ of
Latter-Day Saints v. Amos, 483 U.S. 327, 346-48 (1987) (O'Connor, J., concurring) ("On
the one hand, a rigid application of the Lemon test would invalidate legislation exempting religious observers from generally applicable government obligations. By definition,
such legislation has a religious purpose and effect in promoting the free exercise of religion. On the other hand, judicial deference to all legislation that purports to facilitate
the free exercise of religion would completely vitiate the Establishment Clause. Any
statute pertaining to religion can be viewed as an 'accommodation' of free exercise
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Justice O'Connor has since observed that the endorsement test
provides an especially useful perspective in free speech and equal access cases for preserving the principles underlying the Establishment
Clause without discriminating against religion. For example, writing
for the majority in Board of Education of the Westside Community
Schools v. Mergens,20 2 Justice O'Connor held that granting "equal access" to all extracurricular student groups, including religious groups,
does not violate the Establishment Clause because "the message is
one of neutrality rather than endorsement; if a State refused to let
would demonreligious groups use facilities open to others, then20 it
3
religion."
toward
hostility
but
strate not neutrality
In the area of state financial support, Justice O'Connor has relied
upon the endorsement test to evaluate whether the Establishment
Clause would be violated if religious institutions stand to benefit indirectly. Relying on the endorsement issue, Justice O'Connor approved
both the constitutionality of state financial aid to a blind student attending a Christian vocational college for the purpose of becoming a
20 4 as well as the nondiscriminapastor, missionary, or youth director,
student magazine at the Univertory funding of a20 Christian-oriented
5
Virginia.
of
sity
In the area of legislative exemptions granted for religious purposes, Justice O'Connor has explained that "the relevant issue is how
challenged action] would be perceived by an objective obl
. . [the
server, acquainted with the text, legislative history, and implementation of the statute."20 6 On this basis, Justice O'Connor has
distinguished between upholding a religious exemption from Title
VII's prohibition against discrimination in employment on the basis of
religion, 20 7 while invalidating20 8a religious exemption granted exclusively to religious periodicals.
rights.") (quoting Wallace, 472 U.S. at 82); Lynch, 465 U.S. at 690, 693-94 (O'Connor, J.,
concurring) ("The purpose prong of the Lemon test asks whether government's actual
purpose is to endorse or disapprove of religion. The effect prong asks whether, irrespec-

tive of government's actual purpose, the practice ... in fact conveys a message of endorsement or disapproval. An affirmative answer to either question should render the
challenged practice invalid.").
202. 496 U.S. 226 (1989).
203. Bd. of Educ. of the Westside Cmty. Schs. v. Mergens, 496 U.S. 226, 248 (1989).
204. Witters v. Wash. Dep't of Services for the Blind, 474 U.S. 481, 493 (1986)
(O'Connor, J., concurring)).
205. Rosenberger, 515 U.S. at 846-52.
206. Amos, 483 U.S. at 348 (citing Wallace, 472 U.S. at 76 (O'Connor, J.,
concurring)).
207. Id.
208. See Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 26-69 (1989) (Blackmun, J.,
concurring). Justice O'Connor joined in Justice Blackmun's concurring opinion that a
tax exemption granted exclusively to religious periodicals violated the Establishment
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In the area of free speech, Justice O'Connor has held that her endorsement test enables the courts to make coherent distinctions preserving free speech without violating establishment principles. Thus,
the endorsement test provides a cognizable basis for distinguishing on
establishment grounds between holding the placement of a creche
unadorned by secular distractions in the "Grand Staircase" of a county
courthouse as unconstitutional, while at the same time permitting the
placement of a menorah on a different public property site that traditionally was open to other messages. 20 9 Justice O'Connor has made it
clear that when making such "endorsement" determinations, 2 10 the
test's beholder is not "the perceptions of particular individuals" or "isolated non-adherents," 2 11 but "rather a personification of a community
ideal of reasonable behavior, determined by the [collective] social judgment ....

[who is] aware of the history and context of the community

and forum in which the religious display appears." 2 12
In the Good News case, the majority held that the parents who
signed the consent form to permit the participation of their children
were the appropriate observers. The necessity of their informed consent negates any likelihood that they will misperceive the relative
roles of the Good News Club and the school district. In comparison,
Justice Breyer, would have preferred remanding the case to determine
whether "a child, participating in the Good News Club's activities,
could reasonably perceive the school's permission for the club to use
its facilities as an endorsement of religion." 2 13 He argued that the
endorsement issue from the perspective of the involved students was
critical because "the government's 'neutrality' in respect to religion is
one, but only one, of the considerations relevant to deciding whether a
public school's policy violates the Establishment Clause." 2 14
In response to Justice Breyer's argument that the elementary
school children might misperceive free speech neutrality as establishment endorsement, Justice Thomas in his majority opinion remarked:
Clause because it nonneutrally preferred, and therefore endorsed the dissemination of
religious ideas. Id. (Blackmun, J., concurring).
209. County of Allegheny v. ACLU, 492 U.S. 573, 623-37 (1989) (O'Connor, J.,
concurring).
210. Capitol Square, 515 U.S. at 772 (O'Connor, J, concurring) (permitting the Ku
Klux Klan to display a Latin cross on Capitol Square, a 10-acre, state-owned plaza surrounding the Statehouse in Columbus, Ohio, which had been used for over a century as
a gathering place for public speeches and festivals advocating and celebrating a variety
of secular and religious causes).
211. Capitol Square, 515 U.S. at 779 (O'Connor, J., concurring).
212. Id. at 780 (O'Connor, J., concurring) (quoting W. KEETON ET AL., PROSSER &
KEETON ON LAW OF TORTS 175 (5th ed. 1984)).
213. Good News Club, 533 U.S. at 128 (Breyer, J., concurring in part) (citation
omitted).
214. See supra note 196 and accompanying text.
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"Any bystander could conceivably be aware of the school's use policy
and its exclusion of the Good News Club, and could suffer as much
from viewpoint discrimination as elementary children could suffer
2 15
He added: "We decline to employ Esfrom perceived endorsement."
tablishment Clause jurisprudence using a modified heckler's veto, in
of
which a group's religious activity can be proscribed on the basis
216
misperceive."
might
audience
the
of
members
what the youngest
C.

COERCION AS A SEPARATE ESTABLISHMENT FACTOR

While the principles of neutrality and endorsement dominate the
majority and concurring opinions in Good News, Justice Kennedy offers a coercion factor as an additional establishment consideration.
Justice Kennedy, often a supporter of both Justice O'Connor's endorsement test and the majority's neutrality principle, first raised coercion as an independent establishment factor in his majority opinion
in Lee v. Weisman. 2 17 In Lee, Justice Kennedy expressed the view
that the City of Providence, Rhode Island's practice of inviting clergy
from various religious communities to offer prayer at school graduation ceremonies violates the Establishment Clause because doing so
2 18
and coerces participation in
both endorses a form of a civic religion
a civic religious exercise.
According to Justice Kennedy, the graduation prayer entailed
"subtle coercive pressure" to participate or give the appearance of participating in state directed prayer. The Court explained that "[t]he
undeniable fact is that the school district's supervision and control of a
high school graduation ceremony places public pressure, as well as
peer pressure, on attending students to stand as a group or, at least,
219
maintain respectful silence during the invocation and benediction."
Even though attendance at the ceremony, as well as participation in
the prayer, were both voluntary, the state's choice to have the prayers
220 Coconstituted illegitimate "social pressure to enforce orthodoxy."
215. Good News Club, 533 U.S. at 118.
216. Id. at 119 (citing cf Capitol Square, 515 U.S. at 779-80 (O'Connor, J., concurring) ("[Tihe endorsement inquiry is not about the perceptionsof particularindividuals
or saving isolated nonadherents from ... discomfort .... It is for this reason that the
reasonable observer in the endorsement inquiry must be deemed aware of the history
and context of the community and forum in which the religious [speech takes place].").
217. 505 U.S. 577 (1992).
218. The "endorsement" in Lee came as a result of the school's participation in (1)
deciding that an invocation and benediction be given; (2) choosing the religious participant, here a rabbi; and (3) giving the rabbi directions and guidelines that the prayer
should be nonsectarian. This "degree of school involvement here made it clear that the
graduation prayers bore the imprint of the State and thus put school-age children who
objected in an untenable position." Lee v. Weisman, 505 U.S. 577, 590 (1992).
219. Lee, 505 U.S. at 593.
220. Id. at 594.
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ercion, in this sense, arises from peer pressure inviting conformity in a
religious exercise.
Probably out of deference to Justice Kennedy's coercion factor,
Justice Thomas denied that the children may feel coercive pressure to
participate in the Club's activities. For the majority:
the relevant community would be the parents, not the elementary school children. It is the parents who choose
whether their children will attend the Good News Club meetings. Because the children cannot attend without their parents' permission, they cannot be coerced into engaging in the
Good News Club's religious activities. 2 21
This concession, perhaps to secure Justice Kennedy's joining the
majority opinion, completes the establishment factors relied upon by
the majority and concurring opinions. The dissenting opinions shift
establishment paradigm to strict separationism.
D.

STRICT SEPARATIONISM

The unspoken establishment paradigm underlying the dissenting
opinions in Good News is that permitting a religious-affiliated club to
use the school's facilities, even on an equal access basis, encroaches
upon a wall-of-separation that ought to be maintained between church
and state. According to separationist theory, no where is the wall of
separation more important than the public school context (especially
during the early years) where impressionable children may misinterpret any neutral attempt to accommodate religious beliefs or
practices.
The strict separation paradigm builds upon the wall-of-separation
metaphor, disingenuously first expressed by the Supreme Court in
Reynolds v. United States:
I contemplate with sovereign reverence that act of the whole
American people which declared that their legislature should
"make no law respecting an establishment of religion,
or
prohibiting the free exercise thereof," thus building a wall of
separation between church and State. 22 2
The Court in Reynolds excerpted the "wall of separation" quote
from a reply letter written by Thomas Jefferson to the Danbury Baptist Association, eighteen years after the First Amendment had been
enacted. 2 23 In Reynolds, the nineteenth-century Court invoked the
wall-of-separation metaphor in connection with an ad terrorem argu221.
222.

Good News Club, 533 U.S. at 115.
Wallace v. Jaffree, 472 U.S. 38, 91-92 (1985) (Rehnquist, J., dissenting) (quot-

ing 8 WRITINGS OF THOMAS JEFFERSON 113 (H. Washington ed., 1861)).

223.

Reynolds v. United States, 98 U.S. 145, 164 (1878) (quoting 8 WRITINGS OF
113 (H. Washington ed., 1861)).

THOMAS JEFFERSON
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ment to justify their attack on the despised practice of polygamy practiced by the Mormons. If the free exercise of religion were to be given
more protection than belief alone, then the wall of separation between
church and state would insulate religious practitioners in performing
unspeakable acts. This early narrowing of the Free Exercise Clause
has ever since forced religious claimants to look to other constitutional
sources for protection of religious practices, such as free speech, family
rights or equal protection.
The wall-of-separation metaphor first became part of the estab22 4
Despite invoklishment rhetoric in Everson v. Board of Education.
Establishment
the
ing the metaphor as a paradigmatic explanation of
Clause, the Court in Everson upheld local legislation permitting parents of both private and public schools to be reimbursed for fares paid
buses. 225
for the transportation of their children to school by public
Apparently whatever the wall-of-separation placed out of bounds for
22 6
of religion.
the state did not include indirect state financial aid
However, if the wall-of-separation did not prohibit indirect financial
aid, how would the metaphor provide any analytical clarity to church
and state relationships? The wall-of-separation simply had gaps for
which the metaphor could not account, and which required further
elucidation.
Of the present justices committed to a strict separationist ap2 27
with Justices
proach, Justice Stevens has served as the lead singer,
challenge for
The
singers.
backup
as
serving
Souter
and
Ginsburg
for establisha
paradigm
fashioning
is
these would-be-separationists
beinteraction
inevitable
the
for
accounts
realistically
ment cases that

224. 330 U.S. 1, 16 (1947).
225. Justice Rutledge, in his dissent, argued that the majority had failed to enforce
the Establishment Clause's wall-of-separation which was intended "to create a complete
and permanent separation of the spheres of religious activity and civil authority by comprehensively forbidding every form of public aid or support for religion." Everson v. Bd.
of Educ., 330 U.S. 1, 31-32 (1947) (Rutledge, J., dissenting).
226. Justice Jackson, dissenting in Everson, observed that the Court's words of separation "seem utterly discordant with its conclusion yielding support to their commingling in educational matters." Everson, 330 U.S. at 19 (Jackson, J., dissenting).
227. Justice Stevens' separationist tendencies can be illustrated in his two-paragraph concurring opinion in City of Boerne v. Flores, 521 U.S. 507, 537 (1997). Justice
Stevens opined that the Religious Freedom Restoration Act violated the Establishment
Clause because it sought to afford religion some protection, subject to a compelling state
interest standard, from otherwise generally applicable laws. Following this rationale,
the Free Exercise Clause itself would violate the Establishment Clause because its
raison d'etre must be affording religion some level of protection against the state than
otherwise would be available. Such an interpretation of the religion clauses that totally
ignores one of the clauses in favor of the exclusive priority of the other makes no constitutional sense.

1066

CREIGHTON LAW REVIEW

[Vol. 35

tween religion and the state228 without abandoning completely the
aspiration of a wall-of-separation.
The Court announced the most persistent (and also the most
maligned) 22 9 version of qualified separationism in Lemon v. Kurtzman.230 According to what has become known as the Lemon test, the
constitutionality of any interaction between religion and the state
should be able to pass a tripart-test:
First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one that
neither advances nor inhibits religion; finally, the statute
must not foster an excessive government entanglement with
23 1
religion.
Wall-of-separationists have ever since used the Lemon test to
challenge any apparent incursion to the wall-of-separation. However,
the Court in Agostini, revised Lemon's entanglement factor as simply
an aspect of the "secular effect" test. 23 2 In any event, Justices Stevens, Ginsburg and Souter have continued to reaffirm the separationist principles of Lemon. For example, Justice Stevens, dissenting in
the legislative prayer case Marsh v.Chambers,2 33 argued that the effect of establishing religion overrode the historical continuity of the
practice of legislative prayer from the framing of the Constitution to
the present. 23 4 Similarly, Justice Stevens, writing for the majority in
Wallace v. Jaffree,2 35 held that the Alabama legislature failed the secular purpose test of Lemon when, motivated by a desire to return voluntary prayer to the public school, it mandated a moment-of-silence in
public schools for purposes of "meditation or voluntary prayer." 236
Justice Stevens reiterated this same view in his concurring opinion in
City of Boerne v. Flores,2 37 wherein the Court held the Religious Freedom Restoration Act unconstitutional. According to Justice Stevens,
any legislative accommodation of religion, even if prompted out of respect for the Free Exercise Clause, violates the Establishment Clause
228. See Agostini, 521 U.S. at 233 ("Interaction between church and state is inevitable ... and we have always tolerated some level of involvement between the two.").
229. Justice Blackmun's concurring opinion in Lee v. Weisman, responding to the
persistent assault on Lemon, reminded the Court of the frequency of which the Court
has regularly applied the test despite all the criticism it has received. See Lee, 505 U.S.
at 599 (Blackmun, J., concurring).
230. 403 U.S. 602 (1971).
231. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).
232. Agostini, 521 U.S. at 222-23.
233. 463 U.S. 783 (1983).
234. Marsh v. Chambers, 463 U.S. 783, 822-23 (1983) (Stevens, J., dissenting).
235. 472 U.S. 38 (1984).
236. Wallace v. Jaffree, 472 U.S. 38, 56 (1984).
237. 521 U.S. 507 (1997).
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because it establishes "governmental preference for religion, as op238
posed to irreligion."
These same separationists rely upon the Lemon test in criticizing
the alternative "endorsement," "neutrality," and "coercion" factors relied upon by the majority in Good News. For example, Justice Stevens
23 9
arguing that under
wrote the lone dissent in Westside v. Mergens,
2 40
the principle of Wallace v. Jaffree the Equal Access Act's requirement that public schools give religious student groups equal access to
the public school for extracurricular activities violated the Establishthe Act for the illegitimate purment Clause because Congress passed
241
pose of protecting religious speech.
Similarly, Justice Stevens, dissenting in Capitol Square Review &
24 2
condemned Justice O'Connor's "endorseAdvisory Board v. Pinette,
24 3
He comexcessively permissive.
and
ment test" as unworkable
was in
observer
reasonable
so-called
plained that Justice O'Connor's
vagaries
the
understands
who
reality "an 'ultra-reasonable observer'
2 44
He added: "Jusof this Court's First Amendment jurisprudence."
to
prescient as
so
tice O'Connor thus presumes a reasonable observer
24 5
adopted."
yet
not
has
Court
this
that
understand legal doctrines
Justice Ginsburg has also consistently followed a separationist establishment paradigm. Dissenting in Capitol Square, Justice Ginsburg concluded that discrimination against even private religious
speech displayed on public property is necessary for disestablishment
Similarly,
".."246
purposes "to uncouple government from church ..
Justice Souter, joined by Justices Stevens, Ginsburg and Breyer, dis24 7
argued that persenting in Rosenberger v. University of Virginia,
mitting the University of Virginia neutral funding of an avowedly
Christian student magazine violated the Establishment Clause. According to Justice Souter, direct subsidization of religious activity "is
categorically forbidden under the Establishment Clause, and if the
238. City of Boerne v. Flores, 521 U.S. 507, 537 (1997) (Stevens, J., concurring).
This blanket condemnation against giving religion any special attention would presumably apply to the Free Exercise Clause as well, although Justice Stevens does not address this issue. Perhaps he would reason that what saves the Free Exercise Clause
from an Establishment Clause challenge is the fact that the Free Exercise Clause has
not been interpreted as providing religious claimants any effective protection. No harm,
no foul.
239. 496 U.S. 226, 270 (1990) (Stevens, J., dissenting).
240. 472 U.S. 38, 56 (1985).
241. Westside, 496 U.S. at 285 n.21 (Stevens, J., dissenting).
242. 515 U.S. 753 (1995).
243. Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S. 753, 800 n.5 (1995)
(Stevens, J., dissenting).
244. Capitol Square, 515 U.S. at 807 (Stevens, J., dissenting).
245. Id. at 807 n.7 (Stevens, J., dissenting).
246. Id. at 817 (Ginsburg, J., dissenting).
247. 515 U.S. 819 (1995).
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Clause was meant to accomplish nothing else, it was meant to bar this
use of public money." 24s Justice Souter also joined Justice Blackmun's dissent in Zobrest v. Catalina Foothills School District,2 49
wherein the majority held that the state, under the Disabilities Education Act (IDEA), had to provide a sign-language interpreter to accompany a deaf child to classes at a Roman Catholic high school, just
as the state would have been obligated if the student had chosen to
attend public school. The dissent complained that the Establishment
Clause prohibited IDEA funds to be expended in connection with parochial education: "Until now, the Court never has authorized a public
employee to participate directly in religious indoctrination. Yet that is
250
the consequence of today's decision."
Following the same separationist perspective expressed by the
dissenting justices in Agostini v. Felton,2 5 1 Justice Souter reasoned
that by overruling Aguilar and Ball, the Court "authoriz[ed] direct
state aid to religious institutions on an unparalleled scale, in violation
of the Establishment Clauses' central prohibition against religious
subsidies by the government."2 52 According to Justice Souter, with
the exception of Rosenberger, "the flat ban on subsidization antedates
the Bill of Rights and has been an unwavering rule in Establishment
Clause cases .... ,,253 For Justice Souter, this breach of the wall-ofseparation would permit the state to subsidize much of the costs of
education in religious schools:
If a State may constitutionally enter the schools to teach in
the manner in question, it must in constitutional principle be
free to assume, or assume payment for, the entire cost of instruction provided in any ostensibly secular subject in any re2 54
ligious school.
Finally, Justice Souter argued that the presence of state employ25 5
ees
teaching within the walls of sectarian schools 25 6 creates a
248. Rosenberger v. Univ. of Va., 515 U.S. 819, 864 (1995) (Souter, J., dissenting).
249. 509 U.S. 1 (1993).
250. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 14 (1993) (Blackmun, J.,
dissenting).
251. Justices Stevens and Ginsburg joined Justice Souter's dissent. Justice Breyer
also joined the dissent, in part. Agostini v. Felton, 521 U.S. 203, 240 (1997) (Souter, J.,
dissenting).
252. Agostini, 521 U.S. at 240-41 (Souter, J., dissenting).
253. Id. at 243 (Souter, J., dissenting).
254. Id. at 246 (Souter, J., dissenting).
255. The Court in Lemon v. Kurtzman, distinguished permitting the state to supply
secular books to sectarian schools, while forbidding state employees to teach in sectarian schools: "[T]eachers have a substantially different ideological character from books
[and] i]n terms of potential for involving some aspect of faith or morals in secular subjects, a textbook's content is ascertainable, but a teacher's handling of a subject is not."
Lemon v. Kurtzman, 403 U.S. 602, 617 (1971).
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"symbolic union"2 5 7 between church and state and therefore, an impermissible effect of endorsement. 2 58 The dissenting opinions in Good
News reflect this same wall-of-separation paradigm the dissenters
have consistently held. For example, Justice Souter, who was joined
by Justice Ginsburg, dissented from the Court's refusal to remand the
2 59
Citestablishment issue, reasoning that the majority got it wrong.
ing dicta in both Widmar and Lamb's Chapel, Justice Souter observed:
"[t]his Court has accepted the independent obligation to obey the Establishment Clause as sufficiently compelling to satisfy strict scrutiny
under the First Amendment." 26 0 For Justice Souter, "Milford's actions would offend the Establishment Clause if they carried the message of endorsing religion under the circumstances as viewed by a
reasonable observer." 2 61 In this regard, Justice Souter disputes the
majority's view that "the context is 'materially indistinguishable' from
the facts in Lamb's Chapel and Widmar,"26 2 because Lamb's Chapel
involved a film series opened to the public in general, in the evening
and the school property had been used repeatedly by other groups
making an endorsement unlikely, 26 3 and Widmar involved university
students, a large number of student groups, and a written disclaimer. 264 In comparison, Justice Souter pointed out that in Good
News, the subjects were elementary-age students, a limited number of
groups had chosen to take advantage of the limited public forum provided by the school district, and the meetings were held immediately
265
after school.
While Justice Stevens, in his dissent, refused to address the establishment issue because the issue "was not addressed by either the
District Court or the Court of Appeals," 266 his answer is predictable.
He undoubtedly would have held that the wall-of-separation standard
justified the free speech discrimination consistent with his dissent in
Mergens and his free speech analysis.
256. Justice Souter would prefer the earlier procedure legitimated in Aguilar and
Ball permitting state employees to provide remedial teaching at off-premise sites.
257. The "symbolic union" rhetoric is from Ball, 473 U.S. at 390-92.
258. Agostini, 521 U.S. at 246.
259. Good News Club, 533 U.S. at 134-35.
260. Id. at 141 (Souter, J., dissenting) (citing Widmar, 454 U.S. at 271 and Lamb's
Chapel, 508 U.S. at 394).
261. Id. (Souter, J., dissenting) (citing Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S. 753, 777 (1995) (O'Connor, J., concurring) (emphasis added).
262. Id. (Souter, J., dissenting).
263. Id. at 142 (Souter, J., dissenting).
264. Id. at 141-42 (Souter, J., dissenting).
265. Id. at 142-44 (Souter, J., dissenting).
266. Id. at 134 (Stevens, J., dissenting).
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V. CONCLUSION
The Supreme Court's holding in Good News answers two very significant issues that have perplexed many courts and school boards.
First, religious speech, including worshipful speech, is entitled to the
same constitutional protection as any other speech. Restated, a school
cannot proscribe worshipful speech as a constitutionally suspect subject matter as a strategy for avoiding what would otherwise constitute
viewpoint discrimination. Religious speech, even religious speech that
may be considered evangelical or worshipful, is entitled to constitutional protection under a neutrality or equal protection basis. Once a
limited public forum has been created that encompasses a broad scope
of subject matter, then religious speech that falls within that subject
matter cannot be discriminated against, even in the name of the Establishment Clause. Religious speech cannot be categorized in such a
way to permit the form of discrimination Justice Stevens urged in
dissent.
Second, the Establishment Clause does not provide an acceptable
basis for justifying viewpoint discrimination against religious speech.
The Court's holding on this issue provides an important window into
the Court's emerging views on the competing establishment paradigms that have been in competition with one another. Both the majority and concurring opinions reveal that the wall-of-separation view
of the dissenters, an establishment paradigm epitomized by the longstanding Lemon v. Kurtzman 26 7 test, has been abandoned in favor of a
more tolerant (neutral) perspective toward religious activities within
public and limited public forums. Although the more liberal Justices
Stevens, Ginsburg and Souter continue to espouse separatist perspectives, their views remain firmly in the minority. Their dissents are
ringing increasingly less convincing both from the perspective of precedent and liberal moral insight.
The majority opinion in Good News makes it clear that the neutrality principle has become the dominant establishment factor, replacing the separatism of the past. Although Justice Thomas has
become the spokesperson for the principle of neutrality as a dominant
establishment theme, Chief Justice Rehnquist and Justices Scalia and
Kennedy remain firmly on board.
Good News also makes it clear that the endorsement factor remains second only to neutrality as a determinative establishment issue. While prior to Good News it was apparent that Justice O'Connor
believed the endorsement factor was critical in determining establishment issues, Justice Breyer in Good News has made it clear that he is
267.

403 U.S. 602 (1971).
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also firmly committed to the endorsement paradigm of establishment
reasoning as a constraint to the exclusivity of the neutrality principle.
His emerging commitment to these factors as an alternative to wall-ofseparation reasoning, signals that the three separationists will have
less and less to contribute to the Court's establishment jurisprudence.
Finally on the issue of viable establishment factors, Justice Kennedy's coercion test remains an independent, though less significant,
establishment factor. If Justice Kennedy perceives that under the
facts of the case there is some evidence of "coercion" even in the midst
of apparent neutrality and lack of endorsement, then he may be persuaded by the separationists to join them. If so, the'separatist justices, if they can also capture the justice least committed to neutral
principles (Justice Breyer), may yet cobble together a majority in some
future cases.
Apart from the stare decisis importance of the Good News case,
whether the Court's decision in Good News permitting religious clubs
equal access to the school's limited public forum makes sense and will
survive over time depends also upon the moral coherence of the
Court's answer to the free speech and establishment questions. From
a Kantian moral entitlement perspective, Good News reaffirms the
principle that religious activities are entitled to equal respect according to the neutrality principle. Any other view would contradict a
number of normative paradigms surrounding issues of free speech,
family rights and equal protection. At the heart of the issue is
whether families should have a moral claim to use public school facilities during non-school hours on an equal access basis to inculcate in
their children the parents' religious views related to moral development. The dilemma is heightened by the Court's prior rulings that the
Establishment Clause prohibits school prayer, 2 68 the display of religious symbols within the school, 2 6 9 devotional exercises during school
hours, 2 70 religious concessions on curriculum issues, 27 1 or even
prayers at either graduation ceremonies 2 72 or during school athletic
events. 2 73 Is there any defensible moral justification for these exclusions? Doesn't the consistent exclusion of anything religious from the
day-to-day school experience signal the state's hostility toward relig268. See Engle v. Vitale, 370 U.S. 421 (1962).
269. See Stone v. Graham, 449 U.S. 39 (1980).
270. See Abington Township Sch. Dist. v. Schempp, 374 U.S. 203 (1963).
271. See Edwards v. Aguillard, 482 U.S. 578 (1987) (invalidating a law requiring a
"balanced treatment" of evolutionary theory and "scientific creationism" which supported divine creation); Epperson v. Arkansas, 393 U.S. 97 (1968) (invalidating an Arkansas statute that banned the teaching of evolution in state schools).
272. See Lee v. Weisman, 505 U.S. 577 (1992).
273. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).
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ion? If so, would not this hostility violate the Establishment Clause by
preferring non-religion to anything religious?
These exclusions during regular school hours and regular school
activities are generally justified morally on the principle of tolerance:
the state must not signal either a preference toward or hostility
against any religious view. This liberal principle of tolerance underlies each of the establishment paradigms. For example, the wall-ofseparation is urged by separationists as necessary to preserve both
the sanctity of religion within the private sphere and the independence of secular thought within the public sphere. Similarly, the principle of tolerance explains the endorsement paradigm. The state must
ensure impartiality not as a rejection of all religion, but to avoid endorsing any particular religious view as entitled to preferred respect.
To the same effect, the neutrality paradigm can be explained by the
principle of tolerance. According to the neutrality principle, the state
must neither discriminate against nor prefer religion. By refusing to
discriminate against religion, the state affirms the normative principle of tolerance underlying both entitlement and establishment
theory.
While these establishment theories justify the exclusionary perspective for in-school treatment of religion, they present a moral dilemma for families. Clearly our constitutional jurisprudence
establishes the priority of the family over the state in decisions related
to development of fundamental world views. Thus, the state cannot
compel public school attendance or compulsory education if such com27 4
pulsion would conflict with the family's moral or religious views.
Must the religious family send their children to private religious
schools to avoid secular moral training overwhelming their religious
world view? Or is it possible to remain within the public schools and
supplement the school's educational influence by use of after-hour activities? Does not the solution in Good News reinforce the rights of the
family to choose world views without abandoning the responsibility of
the schools to pursue an educational program committed to epistemic
rationality?
This very issue of the moral right of the family to control choices
of the theory of the good, even within liberal society, has been a persistent concern for philosophical liberalism. For many liberals, preserving freedom of thought within the inevitably coercive context of state
education remains an important objective of a truly liberal state. For
example, John Stuart Mill, in his famous essay, On Liberty, antici274. See Wisconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Society of Sisters, 268
U.S. 510 (1925).
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pated this very dilemma. His answer parallels the solution adopted in
Good News:
All that has been said of the importance of individuality of
character, and diversity of opinions and modes of conduct, involves, as of the same unspeakable importance, diversity of
education. A general [s]tate education is a mere contrivance
for molding people to be exactly like one another; and as the
mold in which it casts them is that which pleases the predominant power in the government ...it establishes a despotism
over the mind ....
... There would be nothing to hinder them from being
taught religion, if their parents chose, at the same schools
where they were taught other things. All attempts by the
[s]tate to bias the conclusions of its citizens on disputed subjects are evil .... 275
On the same issue of the importance of preserving liberty of conscience even within the confines of the liberal state, John Rawls in his
famous book On Justice argues that equal liberty of conscience provides one of the core ideas around which self respect and individual
integrity are built. The pivotal role of liberty of conscience suggests
that a rational person would not allow religious liberty to be "subject
to the calculus of social interests." 27 6 By permitting the parents to
"supplement" the epistemic rationality of secular education that their
children receive during regular school hours by religious insights
taught after school, the Court reaffirms the pivotal role of conscience
without encroaching upon establishment principles.
In comparison, the dissenting opinions which would permit discrimination against religious speech in Good News reflect the intolerance liberal justices often express toward religion in general, even
contradicting their own tolerance principle. This insight that liberals
often contradict their own principles by expressing illiberality toward
religion has been recognized as a serious dilemma for liberals. Professor Carter, considering the persistent intolerance liberalism often displays toward religion asks:
[WIhy is it that contemporary liberalism, which proclaims the
freedom of individual conscience, values conscience less when
an individual chooses to discover the world through faith
What is it about religious belief
rather than through reason?
2 77
that liberalism so fears?

275. JOHN STUART
Press 1956) (1859).
276.

JOHN RAWLS,

MILL,

A

ON LIBERTY 129-31 (Currin V. Shields, ed., Liberal Arts

THEORY OF JUSTICE 207 (1971).

277. Stephen L. Carter, Evolutionism, Creationism and Treating Religion as a
Hobby, 1987 DUKE L.J. 977, 984-85.

1074

CREIGHTON LAW REVIEW

[Vol. 35

Kent Greenawalt, addressing this same issue of the intolerance of
liberalism toward religion, posits: "[o]nly a society that was actually
hostile to religion or riven by religious strife could think it preferable
for people to rely on nonreligious, nonrational judgments rather than
upon religious convictions." 278 Similarly, Robert Nozick, a libertarian
champion of the family rights, notes with curiosity:
the ambivalent position of radicals toward the family. Its loving relationships are seen as a model to be emulated and extended across the whole society, at the same time that it is
denounced as a suffocating institution to be broken and condemned as a focus of parochial
concerns that interfere with
279
achieving radical goals.

Thus the answer favoring tolerance given by the majority of the
justices in Good News, contrary to the less tolerant views of the dissenters who would willingly discriminate against religion, not only
provides a coherent answer to the task of reconciling free speech and
establishment principles, it also provides a morally defensible answer
to the dilemma of liberal toleration of religion. To the extent the
Court in Good News has advanced the cause toward treating religious
and family rights with equal respect and have sought to reconcile the
Court's establishment principles with neutrality, rather than hostility, the Court's opinion may provide a foundation for a more coherent
free exercise and establishment jurisprudence. A foundation that reconciles these otherwise competing constitutional mandates. Such a
jurisprudence will preserve for the family some control over the freedom of conscience without abandoning establishment principles that
would jeopardize the very principle of tolerance that the neutrality
principle offers for reconciliation. By choosing tolerance and neutrality as governing principles, the majority opinion in Good News is indeed good news.
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