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I. INTRODUCTION

When Bruce and Nancy Young's electrical contracting business
failed in 1992, they could hardly expect that their bankruptcy filing
would generate two appeals to the United States Supreme Court re-
sulting in: (1) the first validation of the Religious Freedom Restoration
Act ("RFRA") as applied to federal law (following the Supreme Court's
invalidation of the RFRA as applied to state law), and (2) the enact-
ment of the Religious Liberty and Charitable Donation Protection Act
of 1998. By filing bankruptcy, the Young's merely sought a fresh fi-
nancial start, but they received the responsibility for championing the
cause of religious freedom; specifically, the right to pay tithing even in
the face of insolvency and bankruptcy.

II. THE CASE: YOUNG V. CRYSTAL EVANGELICAL

FREE CHURCH

A. THE BANKRUPrCY COURT DECISION

Bruce and Nancy Young's electrical contracting business failed in
1992. Consequently, they filed Chapter 7 bankruptcy in Minnesota.1

Their unremarkable bankruptcy filing took on immediate national at-
tention when the trustee in bankruptcy, on behalf of the Young's cred-
itors, filed a proceeding seeking to avoid tithing contributions the
Young's had made within the year preceding their filing on the basis of
the then-existing "fraudulent conveyance" provisions of section
548(a)(2) of the Bankruptcy Code. 2 The Young's had been regular
tithe payors to the Crystal Evangelical Free Church ("Church") for
several years. Consistent with their pattern of tithing, they had paid

t Professor of Law, Creighton University School of Law.
1. In re Young, 148 B.R. 886, 887-88 (Bankr. D. Minn. 1992), affd, 152 B.R. 939

(D. Minn. 1993), rev'd, 82 F.3d 1407 (8th Cir.), reh'g denied, 89 F.3d 494 (8th Cir. 1996),
vacated and remanded, 117 S. Ct. 2502 (1997), on remand, 141 F.3d 854 (8th Cir.), cert.
denied, 119 S. Ct. 43 (1998).

2. 11 U.S.C. § 548(a)(2) (1994). While section 548 is entitled "Fraudulent Trans-
fers and Obligations," only section 548(a)(1) requires proof of fraud. Section 548(a)(2)
permits avoidance even in the absence of fraudulent intent.
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$13,450 in tithing the year immediately preceding their bankruptcy
filing. The Young's faithful payment of the $13,450 in tithing,3 even
in the face of insolvency, prompted the critical clash of interests in the
case. How should the rights of insolvent debtors to exercise their reli-
gious beliefs through the payment of tithes be reconciled with the in-
terests of unsecured creditors in preserving the assets of the debtor?

Section 548(a)(2) permitted the trustee in bankruptcy to avoid: (1)
a transfer of property belonging to the debtors; (2) made within one
year preceding the filing of the petition; (3) while the debtors were
insolvent; if (4) the debtors received, in exchange for the transfer, less
than reasonably equivalent value. 4 Considering only the application
of the statute to the facts of the case (and not the issues of religious
freedom at issue in the case), the parties stipulated to the first three
elements of section 548(a)(2), leaving at issue whether the debtors re-
ceived less than the reasonably equivalent value in exchange for the
transfer. Responding to the question of whether the Young's received
"reasonably equivalent value in exchange" for the payment of their
tithing,5 the court subdivided the question into two parts. "First, did
the debtors receive value from the church? Second, if the debtors did
receive value was it in exchange for their contributions?" 6

On the first issue of whether the Church received value, while the
Church asserted that "the debtors received property in the form of
religious services, theological programs and access to premises," the
court denied that these services constituted "property" within the
meaning of section 548.7 According to the court, the "debtors did not
receive an ownership interest in the church or anything else by mak-
ing their contributions," nor "did the debtors receive any legal or equi-
table right to the services the church provided."8 The court added for
good measure that "charitable contributions cannot give rise to an en-
forceable executory promise."9 The court further expressed the opin-

3. The parties did not dispute that the Young's paid their tithing in response to
the Church's teachings that members should make "regular contributions to the
church." Young, 148 B.R. at 888.

4. Young, 148 B.R. at 890. In seeking avoidance of the tithing paid, the trustee in
bankruptcy relied upon section 548(a)(2), which provides in relevant part:

(a) The trustee may avoid any transfer of an interest of the debtor in property
... that was made ... on or within one year before the date of the filing of the
petition, if the debtor voluntarily or involuntarily -
(2)(A) received less than a reasonably equivalent value in exchange for such
transfer or obligation ....

11 U.S.C. § 548(a)(2) (1994).
5. Young, 148 B.R. at 890.
6. Id.
7. Id. at 891.
8. Id.
9. Id. at 895.
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ion that, although the parties had not raised First Amendment issues,
the prospect of courts "valuing" religious services would undoubtedly
pose serious constitutional issues.1 0

On the second issue of whether the "property" the Young's re-
ceived for their contributions was "in exchange for their contribu-
tions," the court concluded that "no exchange took place.""1 The court
explained: "The debtors participated as every other member and re-
ceived what every other member received; everyone received nothing
'in exchange for' their donations."1 2 In fact, the court maintained that
because the Young's had taken the tithing they had paid as a tax de-
duction, they had therein asserted that they had not paid their tithing
in exchange for property, but had instead made a charitable contribu-
tion.1 3 Recognizing that it was "not a pleasant task to require a
church to refund contributions,"' 4 the court nonetheless concluded
that the tithing paid by the Young's within one year of their filing for
bankruptcy "fit squarely" within the "fraudulent conveyance" provi-
sions of section 548(a)(2).15

B. THE DISTRICT COURT DECISION

The Church in Young appealed to the United States District
Court for the District of Minnesota. 16 The district court affirmed, rea-
soning "that the bankruptcy court adopted the proper analytical
framework" in that whatever "value" the debtors had received from
paying their tithing, they had not received "reasonably equivalent
value" in exchange for their contributions.' 7

However, the Church for the first time raised the constitutional
issues which the bankruptcy court had suggested were lurking in the
case, but which the parties had not previously raised.' 8 The Church
argued that applying the "fraudulent conveyance" provisions of sec-
tion 548 to avoid tithing contributions would violate the Free Exercise,
Free Speech and Establishment Clauses of the United States Consti-

10. Id. at 895 n.13, 896 n.17.
11. Id. at 895.
12. Id.
13. Id. (citing Hernandez v. Commissioner, 490 U.S. 680, 691 (1981)).
14. Id. at 896.
15. Id. at 896-97. In finding that tithing "fit squarely" within the Bankruptcy Act's

fraudulent conveyance provisions, the court criticized the contrary decision by the bank-
ruptcy court in Ellenberg v. Chapel Hill Harvester Church, Inc. (In re Moses), 59 B.R.
815 (Bankr. N.D. Ga. 1986). Id. at 895.

16. 152 B.R. 939 (D. Minn. 1993).
17. Young v. Crystal Evangelical Free Church (In re Young), 152 B.R. 939, 948 (D.

Minn. 1993), rev'd, 82 F.3d 1407 (8th Cir.), reh'g denied, 89 F.3d 494 (8th Cir. 1996),
vacated and remanded, 117 S. Ct. 2502 (1997), on remand, 141 F.3d 854 (8th cir.), cert.
denied, 119 S. Ct. 43 (1998) (quotations omitted).

18. See Young, 148 B.R. at 895 n.13, 896 n.17.
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tution. Recognizing that as a general rule issues cannot be raised for
the first time on appeal, the court exercised its appellate discretion,
because the constitutional issues involved purely legal issues on which
no additional evidence was necessary. 19 In response to the trustee's
argument that the Church does not have standing to raise the debtors'
constitutional arguments, the court recognized that the Church has
standing to raise establishment issues and also has third-party stand-
ing to raise the debtors' constitutional rights, because the debtors, as
nonparties in the bankruptcy action, "cannot effectively assert those
rights.

20

The court was less sympathetic to the Church's claims that the
bankruptcy court's order avoiding the tithing contributions violated
the Young's free exercise rights. With regard to the standard for as-
sessing free exercise violations, the court observed that "[t]he
Supreme Court's decision in Smith 'dramatically altered the manner
in which we must evaluate free exercise complaints."' 2 1 Rather than
subjecting statutory applications that infringe upon religious practices
to the "erroneous" standard of a compelling scrutiny test, the court
recognized that under Smith a neutral law of general application is
subject only to a rational basis test. 22

The court also rejected the Church's argument that the bank-
ruptcy court's application of section 548(a)(2) to tithing contributions
results in discrimination against religion. Despite recognizing that
the bankruptcy code treats a variety of expenditures and property
more favorably than it expressly treats religious contributions, 23 the
court held that the absence of religious expenditures from the list of
"exempted" items does not constitute discriminatory treatment, be-
cause the exemption provisions are aimed at permitting "the debtor to
get a fresh start," ostensibly a purpose not encompassing past reli-
gious contributions. 24 Similarly, the court expressed the view that de-
spite the fact that under a Chapter 13 bankruptcy plan courts have
regularly recognized prospective tithing as an expenditure permitted

19. Young, 152 B.R. at 951 (citing Singleton v. Wulff, 428 U.S. 106, 121 (1976)
(addressing an appellate court's discretionary authority to consider an issue for the first
time on appeal)).

20. Id.
21. Id. at 952 (quoting American Friends Serv. Comm. Corp. v. Thornburgh, 961

F.2d 1405, 1407 (9th Cir. 1991)). See Employment Div., Dep't of Human Resources of
Or. v. Smith, 494 U.S. 872 (1990) (denying a free-exercise inspired exemption for the
sacramental use of peyote).

22. Young, 152 B.R. at 952 (quoting Salvation Army v. Department of Community
Affairs, 919 F.2d 183, 194-95 (3d Cir. 1990)).

23. Id. (citing 11 U.S.C. § 522(d) (1994) (allowing a debtor an exemption from prop-
erty of the estate for a residence, a motor vehicle, and a limited amount of household
goods and furnishings among other things).

24. Id. at 954.
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as "reasonably necessary ...for the maintenance or support of the
debtor,"2 5 failing to provide comparable treatment for tithing paid
within a year of the filing of bankruptcy under Chapter 7 does not
discriminate unfairly because the purposes of the two statutes are
different.

2 6

As final nails in the free exercise coffin, the court maintained that
the avoidance of tithing had merely an "incidental effect" on religious
beliefs and conduct 27 and served compelling state interests:

Even if Smith did not apply in this case, the Court is satisfied
that the Bankruptcy Code is designed to advance a compel-
ling government interest. The government's policy of al-
lowing debtors to get a fresh start while at the same time
treating creditors as fairly as possible qualifies as a compel-
ling [state] interest. Again, however, this is of limited rele-
vance because Smith does not require the finding of a
compelling interest.28

Beyond the realm of free exercise, the court also rejected the Church's
argument that the bankruptcy court's interpretation of section
548(a)(2) violates the debtors' free speech rights, because a "limitation
on the amount that a person may contribute to a cause 'entails only a
marginal restriction upon the contributor's ability to engage in free
communication.' "29

Finally, in response to the Church's argument that permitting
trustees in bankruptcy to seize church assets would present serious
establishment issues, the court concluded that section 548(a)(2) has
the secular purpose of maximizing the estate of the debtor, a primary
purpose that neither advances nor inhibits religion, and does not
threaten an excessive entanglement. 30 Indeed, the district court
agreed with the bankruptcy court's dicta that permitting courts to as-
sess the "value" of the religious services would raise more serious en-
tanglement issues than enforcing the fraudulent conveyance

25. Id. at 952, 954 (citing In re McDaniel, 126 B.R. 782, 784-85 (Bankr. D. Minn.
1991) (declaring that a per se prohibition on religious contributions would violate free
exercise rights); In re Bien, 95 B.R. 281, 283 (Bankr. D. Conn. 1989) (declaring that
tithing was permitted as a reasonably necessary expenditure in the plan); In re
Navarro, 83 B.R. 348 (Bankr. E.D. Pa. 1988) (concluding that tithing would not violate
establishment principles); In re Green, 73 B.R. 893 (Bankr. W.D. Mich. 1987), affd, 103
B.R. 852 (W.D. Mich. 1988) (concluding that tithing would not violate establishment
principles)).

26. Id. at 954.
27. Id. at 953.
28. Id. at 954 (citing Hernandez, 490 U.S. at 699 (declaring that the Internal Reve-

nue Code serves a compelling governmental interest); United States v. Lee, 455 U.S.
252 (1982) (addressing social security)).

29. Id. (quoting Buckley v. Vako, 424 U.S. 1, 20-21 (1976) (per curiam)).
30. Id. at 955 (citing Lemon v. Kurtzman, 403 U.S. 602, 613 (1971)).

1999] 819
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provisions of the Bankruptcy Code. 3 i Consequently, the district court
affirmed the order of the bankruptcy court. 32

C. THE EIGHTH CIRCUIT DECISION

The Church appealed to the United States Court of Appeals for
the Eighth Circuit. On November 13, 1993, while the appeal was
pending, President Clinton signed the Religious Freedom Restoration
Act ("RFRA"), 33 which the Senate had enacted on a ninety-seven to
three vote in response to the Supreme Court's elimination of the com-
pelling state interest test in Smith. Although the United States ini-
tially intervened and filed a brief defending the constitutionality of
section 548(a)(2)(A) as applied to tithing under both Smith and the
RFRA, prior to oral argument the United States withdrew, thereby
leaving the trustee with full responsibility for arguing the case on his
own.

3 4

The Eighth Circuit stated that issues regarding what qualifies as
"property" and whether such "property" amounts to "reasonably
equivalent value" under section 548(a)(2) is "beside the point."35 Be-
cause the parties stipulated that the debtors paid the tithing out of a
sense of religious obligation, rather than a quid pro quo exchange for
religious services or tax advantage, the tithing qualified under the
provisions of section 548(a)(2) of the Bankruptcy Code as avoidable
transfers.3 6 However, the court held "that requiring the [Clhurch to
return the debtors' contributions violates [the] RFRA," and therefore
reversed the order of the district court. 3 7

In explaining the RFRA violation, the court observed that avoid-
ing tithes paid by the debtors within one year of filing the petition of
bankruptcy would substantially burden the debtors' free exercise of
religion.38 Although the Church had only encouraged the payment of
tithes, the debtors clearly had paid the tithes as "an important expres-
sion of their sincerely held religious beliefs. '39 The court also rejected
the trustee's argument that because the debtors could continue to
tithe or otherwise express their religious devotion, the retroactive

31. Id.
32. Id.
33. Religious Freedom Restoration Act, 42 U.S.C. § 2000bb (1994).
34. In re Young, 82 F.3d 1407, 1413 (8th Cir.), reh'g denied, 89 F.3d 494 (8th cir.

1996), vacated and remanded, 117 S. Ct. 2502 (1997), on remand, 141 F.3d 854 (8th
Cir.), cert. denied, 119 S. Ct. 43 (1998).

35. Young, 82 F.2d at 1415.
36. Id. at 1415-16.
37. Id. at 1416, 1420.
38. Id. at 1418 (citing 42 U.S.C. § 2000bb-l(a) (1994) (establishing "substantial

burden" as the threshold inquiry under RFRA)).
39. Id.
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avoidance of their previous tithes did not substantially burden their
free exercise. The court reasoned: "It is sufficient that the governmen-
tal action in question meaningfully curtails, albeit retroactively, a reli-
gious practice of more than minimal significance in a way that is not
merely incidental."40

Finding a substantial burden of the debtors' free exercise of reli-
gion, the court next considered whether the trustee had satisfied the
RFRA's compelling state interest test. The court acknowledged that
courts have been split on whether the governmental interests in al-
lowing debtors to get a fresh start while protecting the interests of the
creditors furthers a compelling state interest.4 1 However, the court
concluded that "the interests advanced by the bankruptcy system are
not compelling under the RFRA."4 2 The court explained that "we can-
not see how the recognition of what is in effect a free exercise excep-
tion to the avoidance of fraudulent transfers can undermine the
integrity of the bankruptcy system as a whole .... ,,43 Accordingly, the
court reversed the order of the district court that permitted the
trustee to recover from the Church the $13,450 the Young's had paid
in tithing.

Judge Andrew Bogue dissented. Judge Bogue suggested that
even though the debtors sincerely believed in tithing, and even though
paying tithing is central to the debtors' sense of religious obligations,
he believed that the trustee's recovery of the tithed monies "does not
substantially burden the free exercise of their religion." 44 Judge
Bogue reasoned that the trustee's recovery of the tithes simply did
"not change the fact that the debtors did all they could in the way of
expressing and practicing their religious beliefs."4 5 Even if the
trustee's recovery of the tithes constituted a substantial burden of the
debtors' free exercise of religion, Judge Bogue concluded that section
548 "serves a compelling state interest and is the least restrictive
means of achieving said interest."46

40. Id. at 1418-19.
41. Id. at 1419. The court compared cases such as In re Newman, 183 B.R. 239,

252 (Bankr. D. Kan. 1995), declaring that the Bankruptcy Code served a compelling
state interest, and In re Navarro, 83 B.R. 348, 353 (Bankr. E.D. Pa. 1988), declaring
that the administration of the bankruptcy system and the protection of creditors served
compelling governmental interests, with cases such as In re Tessier, 190 B.R. 396, 405
(Bankr. D. Mont. 1995), noting that while the protection of creditors and bankruptcy
efficiency were rational interests, they were "not sufficiently grave to deserve the 'com-
pelling' label when balanced against a parishioner's free exercise of religion."

42. Young, 82 F.2d at 1420.
43. Id.
44. Id. at 1421 (Bogue, J., dissenting).
45. Id. at 1422 (Bogue, J., dissenting).
46. Id. (Bogue, J., dissenting).
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The Eighth Circuit denied the trustee's petition for rehearing and
suggestion for rehearing en banc.4 7

D. THE SUPREME COURT DECISION TO REMAND

The United States Supreme Court granted certiorari, vacated the
judgment, and remanded to the Eighth Circuit "for further considera-
tion in light of [City of Boerne v.] Flores," in which the Court held the
RFRA unconstitutional as applied to state law.48

E. THE EIGHTH CIRCUIT DECISION ON REMAND

Upon remand the Eighth Circuit had to consider whether, "in
light of Flores," the RFRA was unconstitutional as applied to federal
as well as state law.49 The trustee argued that Congress, when enact-
ing the RFRA, had not only exceeded its enforcement powers under
Section 5 of the Fourteenth Amendment, but also the separation of
powers doctrine. The Eighth Circuit disagreed, holding that "under
the Bankruptcy Clause and the Necessary and Proper Clause of Arti-
cle I of the Constitution, the RFRA is constitutional as applied to fed-
eral law."50

The Eighth Circuit observed that the Supreme Court in Flores
had held the RFRA unconstitutional as applied to state law, leaving
unanswered the constitutionality of the RFRA as applied to federal
law. The Court in Flores found that Congress, in enacting the RFRA
in dissatisfied response to the Supreme Court's decision in Employ-
ment Division, Department of Human Resources v. Smith,5 1 violated
at a minimum the principles of federalism. Specifically, the Court
held that Congress' enforcement power under Section 5 of the Four-
teenth Amendment is remedial only, limiting Congress' power over
state law to the preservation of rights already protected by the Four-
teenth Amendment. 5 2 Because Justice Antonin Scalia's majority
opinion in Smith held that the Free Exercise Clause alone does not
protect individuals practicing their religion from the operation of neu-
tral laws, Congress exceeded its Section 5 authority when it imposed a
compelling state interest test as the appropriate standard for testing
the validity of state laws that substantially burden religious beliefs or
practices. However, in holding the RFRA unconstitutional as beyond

47. In re Young, 89 F.3d 494 (8th Cir. 1996), vacated and remanded, 117 S. Ct.
2502 (1997), on remand, 141 F.3d 854 (8th Cir.), cert. denied, 119 S. Ct. 43 (1998).

48. In re Young, 117 S. Ct. 2502 (1997), on remand, 141 F.3d 854 (8th Cir.), cert.
denied, 119 S. Ct. 43 (1998).

49. In re Young, 141 F.3d 854 (8th Cir.), cert. denied, 119 S. Ct. 43 (1998).
50. Young, 141 F.3d at 856.
51. Id. at 857 (citation omitted).
52. City of Boerne v. Flores, 117 S. Ct. 2157, 2164 (1997).
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Congress' authority under Section 5 of the Fourteenth Amendment,
the Court did not decide the constitutionality of the RFRA as applied
to federal law, because the Fourteenth Amendment applies only to the
states.5 3 The Eighth Circuit on remand, therefore, had to decide
whether the Supreme Court's decision in Flores "'means that RFRA is
a dead-letter"' as the trustee contended, or instead whether the RFRA
remains valid as applied to federal law.5 4

Because the Supreme Court had invalidated the RFRA as applied
to state law, the first issue for the Eighth Circuit on remand was
whether the portion of the RFRA that applied to state law was severa-
ble from the portion of the RFRA that applied to federal law. On the
issue of severability, the court held that Congress, in enacting the
RFRA, had intended "to protect religious liberties as fully as possible
from encroachment by all governmental actors," state or federal. 55

The court further reasoned that "there is nothing in RFRA's text or
legislative history to suggest that Congress would have declined to
protect religious liberties from federal interference merely because it
was unable to protect those liberties from state interference." 56 Ac-
cordingly, the court concluded that the portion of the RFRA applicable
to federal law is completely severable from the unconstitutional por-
tion applicable to the states.5 7

The Eighth Circuit rejected the trustee's argument that, because
Congress clearly disagreed with the Supreme Court's interpretation of
the Free Exercise Clause in Smith, Congress necessarily violated the
separation of powers doctrine in enacting a higher statutory standard
for protecting the free exercise of religion. The court explained that
"[w]hile Congress cannot, through ordinary legislation, amend the
Court's authoritative interpretation of the Constitution, 'congressional
disapproval of a Supreme Court decision does not impair the power of
Congress to legislate a different result, as long as Congress had that
power in the first place."'5 8 Accordingly, the court concluded that the
key separation of powers issue in this case is whether Congress had
the authority to enact federal law related to the free exercise of reli-
gion that exceeded Free Exercise requirements. 5 9

53. Young, 141 F.3d at 854 (citing U.S. CONST. amend. XIV, § 1).
54. Id. at 859 (citation omitted).
55. Id.
56. Id.
57. Id. (citing Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 684 (1987)).
58. Id. at 860 (quoting United States v. Marengo County Comm'n, 731 F.2d 1546,

1562 (11th Cir. 1984)). The court also stated: "When Congress acts within its sphere of
power and responsibilities, it has not just the right but the duty to make its own in-
formed judgment on the meaning and force of the Constitution. This has been clear
from the early days of the Republic." Id. (quoting Flores, 117 S. Ct. at 2171).

59. Young, 141 F.3d at 860.
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The court in Young held that the RFRA is not unconstitutional
under the separation of powers doctrine as applied to section 548(a)(2)
of the Bankruptcy Code for five reasons. First, there is ample prece-
dent for Congress constitutionally reacting to Supreme Court opinions
by providing statutory protection over and above that which the
Supreme Court has deemed constitutionally required. 60 Second, un-
like the limited authority Congress possesses over state law by Sec-
tion 5 of the Fourteenth Amendment, Article I of the Constitution
expressly gives Congress power to establish "'uniform Laws on the
subject of Bankruptcies throughout the United States."' 6 1 Third, the
Necessary and Proper Clause gives Congress authority "'[t]o make all
Laws which shall be necessary and proper for carrying into Execu-
tion"' enumerated powers such as the bankruptcy laws. 6 2 Fourth, the
Supreme Court has previously recognized that "'Congress has plenary
authority in all cases in which it has substantive legislative jurisdic-
tion, so long as the exercise of that authority does not offend some
other constitutional restriction."' 63 Fifth, because Congress clearly
had authority to exempt tithing from the avoidance provisions of sec-
tion 548(a)(2)(A), Congress could also do so by enacting the RFRA,
which effectively amends section 548(a)(2)(A) by engrafting a proviso
that "a recovery that places a substantial burden on a debtor's exer-
cise of religion will not be allowed unless it is the least restrictive
means to satisfy a compelling government interest."64

As a final issue, the court recognized the long-standing principle
that "excepting religious organizations from the sweep of neutral laws
does not violate the Constitution."65 An exemption serves the secular
purpose of accommodating free exercise values, has the secular effect
of protecting individuals from laws that substantially burden their ex-
ercise of religion and does not foster an excessive entanglement with

60. Id. The court cited the following sources as examples: Privacy Protection Act of
1980, 42 U.S.C. § 2000aa - 2000aa-12 (reacting to Zurcher v. Stanford Daily, 436 U.S.
547 (1978)); National Defense Act for Fiscal Years 1988 & 1989, § 508, 10 U.S.C. § 774
(reacting to Goldman v. Weinberger, 475 U.S. 503 (1986)); Pregnancy Discrimination
Act, 42 U.S.C. § 2000e(k) (1994) (reacting to Geduldig v. Aiello, 417 U.S. 484 (1974)).

61. Young, 141 F.3d at 860 (quoting U.S. CONST. art. I, § 8, cl. 4).
62. Id. (quoting U.S. CONST. art. I, § 8, cl. 18).
63. Id. (quoting I.N.S. v. Chadha, 462 U.S. 919, 941 (1983)).
64. Id. at 861.
65. Id. (citing Corporation of the Presiding Bishop of the Church of Jesus Christ of

Latter-Day Saints v. Amos, 483 U.S. 327, 338-40 (1987) (declaring an exemption from
antidiscrimination laws); Gillette v. United States, 401 U.S. 437, 460 (1971) (declaring
an exemption from the military draft); Walz v. Tax Comm'n, 397 U.S. 664 (1970) (de-
claring an exemption from state property taxes)).
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religion.66 Accordingly, the court held the RFRA constitutional as ap-
plied to federal bankruptcy laws.

Again, Judge Bogue dissented. First, he reiterated his earlier dis-
sent that permitting the trustee to recover tithing paid within one
year of the filing of bankruptcy does not substantially burden the
debtor's religious freedom, even if that was the applicable standard.
Second, he added his belief that the RFRA violates the doctrine of sep-
aration of powers as applied to federal as well as state law.6 7 Judge
Bogue argued that the RFRA violates separation of powers because
"the express purpose of the RFRA is to displace the Supreme Court's
decision in Employment Div. v. Smith ... and return the Court's 'com-
pelling interest' test to Free Exercise jurisprudence." 68 Although
Judge Bogue agreed with the majority that Congress could amend sec-
tion 548 of the bankruptcy code to specifically exempt religious contri-
butions, it could not, under separation of powers, "make a substantive
change in free exercise rights and then impose its interpretation of
what the right ought to be onto the courts via 'grafts' onto every fed-
eral law."6 9

F. THE UNITED STATES SUPREME COURT DECISION TO

DENY CERTIORARI

The United States Supreme Court, on October 5, 1998, denied a
petition for writ of certiorari, 70 leaving intact the Eighth Circuit's
holding that: (1) the RFRA is constitutional as applied to federal law,
and (2) avoiding the payment of tithing under section 548 would vio-
late the free exercise principles embodied in the RFRA.

G. THE RELIGIOUS LIBERTY AND CHARITABLE DONATION PROTECTION

ACT OF 1998

As a final chapter in the tithing/bankruptcy saga, on June 19,
1998, Congress enacted the Religious Liberty and Charitable Dona-
tion Protection Act of 1998 which, among other things, amended sec-
tion 548 to except from the avoidability provisions the type of religious
contributions at issue in Young. Section 548, as amended, in relevant
part provides:

Section 548. Fraudulent transfers and obligations

66. Id. at 862-63 (applying the tri-part test of Lemon v. Kurtzman, 403 U.S. 602,
612 (1971)).

67. Id. at 863 (Bogue, J., dissenting).
68. Id. at 864 (Bogue, J., dissenting).
69. Id. at 866 (Bogue, J., dissenting).
70. Christians v. Crystal Evangelical Free Church (In re Young), 119 S. Ct. 43

(1998) (mem.).
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(a)(1) The trustee may avoid any transfer of an interest of the
debtor in property, or any obligation incurred by the debtor,
that was made or incurred on or within one year before the
date of the filing of the petition, if the debtor voluntarily or
involuntarily -

(A) made such transfer or incurred such obligation with ac-
tual intent to hinder, delay, or defraud any entity to which
the debtor was or became, on or after the date that such
transfer was made or such obligation was incurred, indebted;
or

(B)(i) received less than a reasonably equivalent value in ex-
change for such transfer or obligation; and

(2) A transfer of a charitable contribution to a qualified reli-
gious or charitable entity or organization shall not be consid-
ered to be a transfer covered under paragraph (1)(B) in any
case in which -

(A) the amount of that contribution does not exceed 15 per-
cent of the gross annual income of the debtor for the year in
which the transfer is made; or

(B) the contribution made by a debtor exceeded the percent-
age amount of gross annual income specified in subparagraph
(A), if the transfer was consistent with the practices of the
debtor in making charitable contributions.

(3) In this section, the term "charitable contribution" means
a charitable contribution, as that term is defined in section
170(c) of the Internal Revenue Code of 1986, if that contribu-
tion -

(A) is made by a natural person; and

(B) consists of -

(i) a financial instrument (as that term is defined in section
731(c)(2)(C) of the Internal Revenue Code of 1986); or

(ii) cash.

(4) In this section, the term "qualified religious charitable en-
tity or organization" means -

(A) an entity described in section 170(c)(1) of the Internal
Revenue Code of 1986; or
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(B) an entity or organization described in section 170(c)(2) of
the Internal Revenue Code of 1986.71

By enacting the Religious Liberty and Charitable Donation Pro-
tection Act of 1998, Congress effectively confirmed the result achieved
by the Eighth Circuit in Young. However, rather than relying upon
the Eighth Circuit's validation of the RFRA and the court's finding
that the state's interest in protecting both the uniformity of the bank-
ruptcy system and the equitable interests of the unsecured creditors
are not sufficiently compelling to outweigh the debtors' right to prac-
tice their religion freely, the 1998 Act provides a statutory stamp of
approval upon the Eighth Circuit's resolution of the clash between
free exercise rights and creditors interests. The Act, by its terms: (1)
applies to pending and new bankruptcy cases; (2) applies to both pre-
petition contributions under Chapter 7 bankruptcy filings and post-
petition plans under Chapter 13 bankruptcy filings; and (3) further
provides that nothing in the Act "is intended to limit the applicability
of the Religious Freedom Restoration Act of 1993."72

While the Act directly addresses many of the bankruptcy issues
involved in Young, several issues remain. First and foremost, the Act
has no bearing on the constitutionality of the RFRA. Second, while
providing a 15% safe harbor for "cash" or "financial instrument" dona-
tions not exceeding 15% of the donor's gross income or, if in excess,
were consistent with the donor's past practices, that were made to an
IRS qualified religious or charitable organization, unless the trustee
can prove fraudulent intent,73 donations that do not fall within these
statutory provisions are left for further judicial analysis. Nonetheless,
for the typical case where the insolvent debtor wishes to pay tithing
either preceeding the filing of Chapter 7 bankruptcy or during the
pendency of Chapter 13 bankruptcy, the 1998 Act provides a more se-
cure basis for such payments than Young alone provided.

III. ANALYSIS

A. THE CONSTITUTIONALITY OF THE RELIGIOUS FREEDOM

RESTORATION ACT AS APPLIED TO FEDERAL LAW

Undoubtedly the most significant holding in Young (especially
given Congress' enactment of the Religious Liberty and Charitable
Donation Protection Act of 1998) is that the Religious Freedom Resto-

71. 11 U.S.C. § 548 (1994), amended by Religious Liberty and Charitable Donation
Protection Act of 1998, Pub. L. No. 105-183, 112 Stat. 517.

72. Religious Liberty and Charitable Donation Protection Act of 1998, 112 Stat.
517.

73. The religious and charitable contribution exception does not apply to cases in-
volving actual fraudulent intent under section 548(a)(1)(A).
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ration Act of 1993 ("RFRA") is constitutional as applied to federal law,
notwithstanding the Supreme Court's invalidation of the RFRA as ap-
plied to state law in City of Boerne v. Flores.74 The importance of this
conclusion in every case in which federal law interferes with religious
practices justifies further investigation. If the RFRA remains viable
as an active constraint against the federal government's authority to
ignore the plight of religious people who would render unto God an
allegiance that occasionally conflicts with the interests of the federal
government, then Congress will be released from the obligation (they
obviously felt in enacting the Religious Liberty and Charitable Dona-
tion Protection Act of 1998) of micro-managing every issue of religious
freedom.

1. Separation of Powers Issue

There are three arguments suggesting that the RFRA violates
separation of powers as applied to federal law. First, according to the
stare decisis argument, the Supreme Court's holding in Flores applies
equally to federal law. Second, according to the purpose argument,
the RFRA violates the separation of powers, because Congress enacted
it for the purpose of displacing the Supreme Court's decision in Smith
and inferentially told the Supreme Court what the Free Exercise
Clause means. Third, according to the form argument, the RFRA vio-
lates the separation of powers doctrine, because rather than legiti-
mately exempting religious practices from specific federal laws such
as the Bankruptcy Code, the RFRA improperly adopted the form of an
interpretivist standard (the Supreme Court's former compelling state
interest test) and asked the courts to apply that statutory standard in
all cases and controversies notwithstanding to the contrary the
Supreme Court's interpretation of the Free Exercise Clause in Smith.
However, none of these separation of powers arguments are supported
by the law.

a. The Stare Decisis Argument

The Supreme Court in Young granted certiorari, vacated the judg-
ment, and remanded to the Eighth Circuit "for further consideration
in light of City of Boerne v. Flores."7 5 The first separation of powers
question, therefore, is whether the Court, in deciding the state law
issue in Flores, decided the separation of powers issue in a way that
applies equally to federal law. In examining the Court's reasoning in
Flores, it is clear that the discussion of the separation of powers issue

74. 117 S. Ct. 2157 (1997).
75. Young, 117 S. Ct. at 2160.
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is dependent upon the Court's holding that the RFRA violates the
principles of federalism.

The Court in Flores reasoned that Congress' legislative authority

over the states under Section 5 of the Fourteenth Amendment is lim-

ited to remedying constitutional violations of rights otherwise pro-

tected under the Fourteenth Amendment. Because the Court in

Smith rejected a judicially imposed compelling state interest test as
applied to free exercise violations, Congress, in seeking to impose that

test on state law, violated the principles of federalism in seeking to

make substantive (rather than remedial) changes in the law through
the Fourteenth Amendment. On the dependent issue of separation of

powers, the Court held that because Congress has no delegated au-

thority to exempt religious practices from state law, when the RFRA

attempted to "say what the law is ,"76 by telling the courts what the

applicable Free Exercise Clause requires (rather than what the RFRA

would require if Congress had delegated authority in the area of reli-
gion over state law), Congress violated both federalism and separation
of powers.

77

However, the Court's separation of powers holding in Flores, as

applied to state law, does not apply to federal law. To the extent Con-
gress has delegated law-making authority over such federal law as the

Bankruptcy Code, Congress did not violate separation of powers when
it imposed on federal law, through the RFRA, a higher standard of
protection for religious practices than the Free Exercise Clause would
require. In enacting the RFRA, Congress did not tell the courts what

the Free Exercise "says" (which would violate separation of powers as

per Flores), but rather what the RFRA independently requires as a
matter of federal statutory law.

In a sense, Congress' enactment of the RFRA in response to Jus-

tice Scalia's majority opinion in Smith is exactly what Justice Scalia
recommended in Smith. In refusing to craft a judicial exemption to
Oregon's drug laws on the basis of the Free Exercise Clause, Justice
Scalia explained that the granting of exemptions from neutral laws is

the special prerogative of the appropriate legislature, not the courts.
Justice Scalia explained that "the people, through their elected repre-
sentatives . . . rather [than] this Court, shall control the outcome of
those concrete cases."78 As applied to the facts in Smith, if there is to

be an exemption for religious practices from Oregon's neutral drug

76. Flores, 117 S. Ct. at 2172 (citing Marbury v. Madison, 5 U.S. (1 Cranch) 137,
177 (1803)).

77. According to Justice Anthony Kennedy's majority opinion in Flores, because

"the provisions of the federal statute here invoked are beyond congressional authority,
it is this Court's precedent, not RFRA, which must control." Id.

78. Flores, 117 S. Ct. at 2176.

1999]



CREIGHTON LAW REVIEW

laws, the exemption should be fashioned by Oregon's legislature, not
the courts. Similarly, if religious practices appear to be substantially
burdened by federal law, then Congress should enact an appropriate
legislative exemption. The fact that the Court in Flores held that Con-
gress has no delegated authority to grant comparable exemptions over
state law (and violated both federalism and separation of powers when
it attempted to do so) does not alter the constitutionality of the RFRA
as applied to delegated federal law.

The stare decisis authority of Flores regarding the separation of
powers issue as applied to state law does not support a comparable
separation of powers argument in Young, because unlike the limited
authority Congress possesses over state law under Section 5 of the
Fourteenth Amendment, Congress clearly has legislative authority
over federal bankruptcy laws. Article I of the Constitution expressly
gives Congress power to establish "'uniform Laws on the subject of
Bankruptcies throughout the United States."' 79 Additionally, the
Necessary and Proper Clause gives Congress authority "[t]o make all
Laws which shall be necessary and proper for carrying into Execution"
enumerated powers.80 Finally, the Supreme Court has recognized
that "Congress has plenary authority in all cases in which it has sub-
stantive legislative jurisdiction, so long as the exercise of that author-
ity does not offend some other constitutional restriction."8 1 Given
Congress' Article I authority over federal bankruptcy laws, coupled
with Congress' plenary authority under the Necessary and Proper
Clause, Congress certainly has broad discretion to legislate in the area
of federal bankruptcy law. Congress' exercise of that authority in en-
acting the Religious Liberty and Charitable Donation Protection Act of
1998, excepting tithing from the avoidance provisions of section 548,
cannot seriously be challenged.8 2 Because Congress possesses dele-
gated authority over federal bankruptcy law, the Court's separation of
powers argument in Flores simply does not apply to either the RFRA
or the Religious Liberty Act of 1998, even though both statutes pro-
vide more protection than the Supreme Court in Smith has held re-
quired by the Free Exercise Clause.

b. The Improper Purpose Argument

The second separation of powers argument, as illustrated by
Judge Bogue's dissent in Young, suggests that because Congress en-

79. Young, 141 F.3d at 860 (quoting U.S. CONST. art. I, § 8, cl. 4).
80. Id. (quoting U.S. CONST. art. I, § 8, cl. 18).
81. Id. (quoting I.N.S. v. Chadha, 462 U.S. 919, 941 (1983)).
82. Even Judge Bogue, dissenting in Young, agreed that Congress could amend

section 548 of the Bankruptcy Code to specifically exempt religious contributions. Id. at
866 (Bogue, J., dissenting).

[Vol. 32



TITHING, BANKRUPTCY AND CONFLICT

acted the RFRA for the improper purpose of disagreeing with the
Supreme Court's interpretation of the Free Exercise Clause in Smith,
the RFRA violates the separation of powers. This novel view of the
separation of powers doctrine suggests that because the courts are pe-
culiarly vested with the responsibility to say what the Constitution
means, the separation of powers doctrine is violated if the legislature
has as its legislative purpose the granting of a statutory right Con-
gress believes the Constitution, if properly interpreted, should protect.
This conclusion flies in the face of Justice Scalia's opinion in Smith, in
which disclaiming any judicial authority to protect free exercise by ju-
dicially-imposed exemptions, he explained: 'Values that are protected
against government interference through enshrinement in the Bill of
Rights are not thereby banished from the political process."8 3

There is a critical difference between Congress enacting a statute
within its delegated authority, even though motivated by an in-
dependent interpretation of the Constitution, and Congress telling the
courts what the Constitution means. By enacting the RFRA, Congress
is telling the courts that regardless of the "true" meaning of the Free
Exercise Clause, every federal law that substantially burdens reli-
gious practices has to meet the RFRA's independent compelling state
interest test. The fact that Congress, in enacting the RFRA, was moti-
vated by an independent judgment regarding the true meaning of the
Free Exercise Clause, if relevant at all, is only relevant as another
voice suggesting that the Court ought to reconsider its prior holding in
Smith.8 4 Until the Court overrules Smith, it remains the law on the
meaning of the Free Exercise Clause (under the principles of Marbury

83. Young, 117 S. Ct. at 2174 (citations omitted).
84. The exercise of Congress' constitutional duty to make an independent judg-

ment regarding constitutional standards is especially plausible in the area of free exer-
cise of religion, in which Justice Scalia's radical changes of the Court's own free exercise
jurisprudence in Smith continues to receive criticism from a significant minority of the
Supreme Court. In Flores, Justices O'Connor, Souter and Breyer each wrote separate
dissents, arguing that Justice Scalia's majority opinion in Smith hardly established a
firm foundation for invalidating the RFRA. Justice O'Connor's dissent repudiated Jus-
tice Scalia's significant revision of free exercise protection, a revision that she noted had
the benefit of neither briefing nor oral argument before it was announced by Justice
Scalia. Id. at 2176 (O'Connor, J., dissenting). In Flores, Justice O'Connor restated the
view she had expressed earlier in her concurring opinion in Smith: "I continue to believe
that Smith adopted an improper standard for deciding free exercise claims." Id.
(O'Connor, J., dissenting). Justice O'Connor's concurring opinion in Smith lamented
that Justice Scalia's newly minted interpretation of the Free Exercise Clause limits the
protection to "the extreme and hypothetical situation in which a State directly targets a
religious practice," thereby relegating free exercise protection "to the barest level of
minimum scrutiny that the Equal Protection Clause already provides." Smith, 494 U.S.
at 894 (O'Connor, J., concurring) (citation omitted).

In Flores, Justice O'Connor identified that the impoverished view of free exercise
expressed in Smith suffers from many interpretivist defects. From the perspective of
original intent, she observed that Smith contradicted the historical record:
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v. Madison); conversely, until Congress amends the RFRA, it raises
the bar (statutorily) for judging whether exemptions should be
granted for general federal laws that substantially burden religious
practices. As properly expressed by the Eighth Circuit in Young,
"'congressional disapproval of a Supreme Court decision does not im-
pair the power of Congress to legislate a different result, as long as
Congress had that power in the first place."'8 5 Recognizing this prin-

The historical evidence casts doubt on the Court's current interpretation of the
Free Exercise Clause. The record instead reveals that its drafters and ratifiers
more likely viewed the Free Exercise Clause as a guarantee that government
may not unnecessarily hinder believers from freely practicing their religion, a
position consistent with our pre-Smith jurisprudence.

Young, 117 S. Ct. at 2178 (O'Connor, J., dissenting).
Similarly, Justice O'Connor chided Justice Kennedy in Flores for imposing upon

Congress an absolute duty to adhere to Smith under principles of stare decisis when
Smith itself rejected the Court's prior authority:

Before Smith, our free exercise cases were generally in keeping with this idea:
where a law substantially burdened religiously motivated conduct - regard-
less whether it was specifically targeted at religion or applied generally - we
required government to justify that law with a compelling state interest and to
use means narrowly tailored to achieve that interest.

Id. at 2177 (O'Connor, J., dissenting) (citations omitted). Justice O'Connor concluded
her dissent in Flores by suggesting that Smith "has harmed religious liberty." Id.
(O'Connor, J., dissenting) (citing specific instances in which courts have relied upon
Smith to the detriment of the liberties of religious adherents). Justice O'Connor argued
that Smith should be overruled:

I believe that, in light of both our precedent and our Nation's tradition of reli-
gious liberty, Smith is demonstrably wrong. Moreover, it is a recent decision.
As such, it has not engendered the kind of reliance on its continued application
that would militate against overruling it.

Id. (O'Connor, J., dissenting).
Justice Breyer joined Justice O'Connor's dissent, in part, and also filed a separate

dissent, insisting that "the Court should direct the parties to brief the question whether
Employment Division, Dept. of Human Resources of Oregon v. Smith .. .was correctly
decided, and set this case for reargument." Id. at 2186 (Breyer, J., dissenting).

Justice Souter also dissented on the grounds that he had serious doubts about the
precedential value of the Smith rule and its entitlement to adherence." Id. (Souter, J.,
dissenting). Justice Souter also recommended that:

[iun order to provide full adversarial consideration, this case should be set down
for reargument permitting plenary reexamination of the issue. Since the Court
declines to follow that course, our free-exercise law remains marked by an "in-
tolerable tension"... and the constitutionality of the Act of Congress to enforce
the free-exercise right cannot be soundly decided.

Id. (Souter, J., dissenting).
Each of these dissents challenge the notion that Smith's revised view of the Free

Exercise Clause is so well established that any further discussion by either the Court in
future cases or Congress through the RFRA would be meaningless and improper. How-
ever, should not Congress' duty to make an independent judgment regarding constitu-
tional standards and to implement that interpretation through its own legislation be at
its highest when the law is in flux and the Supreme Court is fractured on the meaning
of the disputed constitutional provision? Moreover, does not the problematic nature of
Smith suggest that the dialogue on the appropriate standard for judging free exercise
violations continues to be a work in progress rather than one carved in stone?

85. Young, 141 F.3d at 860 (quoting United States v. Marengo County Comm'n,
731 F.2d 1546, 1562 (11th Cir. 1984)). The court in Young also stated: "When Congress
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ciple, the court in Young cited examples, both within and outside the
area of free exercise, demonstrating that Congress has plenary au-
thority to legislate in disagreement with the Supreme Court's consti-
tutional interpretations.8 6 The court in Young explained that so long
as the protection afforded by the legislation falls within Congress' del-
egated authority and does not violate the minimum standard other-
wise set by the Court's constitutional interpretation, such
Congressional actions will withstand judicial scrutiny.8 7

Within the area of free exercise, the RFRA clearly is not the first
time Congress has expressed disapproval with Supreme Court deci-
sions by enacting ameliorating legislation expanding protection for
specific religious practices. For example, following the Supreme
Court's decision in Goldman v. Weinberger,8 8 holding that the Free
Exercise Clause does not require military authorities to seek to accom-
modate the wearing of religious headgear, Congress enacted legisla-
tion specifically requiring such an accommodation.8 9  More
significantly, following the Court's holding in Smith that the Free Ex-
ercise Clause does not require the states to exempt the religious use of
peyote, Congress amended the American Indian Religious Freedom
Act to expressly protect Indian practitioners who use peyote in Indian
religious ceremonies from any state or federal drug prosecution for
such use.90

acts within its sphere of power and responsibilities, it has not just the right but the duty
to make its own informed judgment on the meaning and force of the Constitution. This
has been clear from the early days of the Republic." Id. (quoting Flores, 117 S. Ct. at
2171).

86. Young, 141 F.3d at 860.
87. Id. The court cited the following authorities as examples: Privacy Protection

Act of 1980, 42 U.S.C. §§ 2000aa -2000aa-12 (1994) (reacting to Zurcher v. Stanford
Daily, 436 U.S. 547 (1978)); National Defense Act for Fiscal Years 1988 & 1989, § 508,
10 U.S.C. § 774 (1994) (reacting to Goldman v. Weinberger, 475 U.S. 503 (1986)); Preg-
nancy Discrimination Act, 42 U.S.C. § 2000e(k) (1994) (reacting to Geduldig v. Aiello,
417 U.S. 484 (1974)).

88. 475 U.S. 503 (1986).
89. National Defense Authorization Act for Fiscal Years 1988 & 1989, 10 U.S.C.

§ 774 (1994).
90. 42 U.S.C. § 1996(a) (1994). The courts have generally held that "Indians have

a unique legal status under federal law and the plenary power of Congress, based on a
history of treaties and the assumption of a 'guardian-ward' status." United States v.
Warner, 595 F. Supp. 595, 600 (D.N.D. 1984). As part of the congressional findings
supporting the American Indian Religious Freedom Act Amendments of 1994, section
1996(a)(4)-(5) "finds and declares" that:

(4) the Supreme Court of the United States, in the case of Employment Divi-
sion v. Smith, 494 U.S. 872 (1990), held that the First Amendment does not
protect Indian practitioners who use peyote in Indian religious ceremonies, and
also raised uncertainty whether this religious practice would be protected
under the compelling State interest standard; and

(5) the lack of adequate and clear legal protection for the religious use of pe-
yote by Indians may serve to stigmatize and marginalize Indian tribes and cul-
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Congress has not only enacted legislation to reverse the results
arrived at by the courts but also to resolve a split of authority by the
courts. For example, Congress enacted the Equal Access Act, which
the Court upheld in Board of Education of Westside Community
Schools (Dist. 66) v. Mergens,9 1 because Congress disagreed with spe-
cific federal court decisions holding that the free speech principles of
the First Amendment did not protect student-initiated religious
groups. 92 Similarly, Congress enacted the Religious Liberty and
Charitable Donation Protection Act of 1998,93 undoubtedly in re-
sponse to the conflicting opinions expressed by the various courts and
commentators who had previously weighed in with their own opinions
on how the clash of values between religious freedom and the interest
of creditors should be resolved.94

Consequently, it cannot be successfully argued that Congress vio-
lated the separation of powers doctrine when it enacted the RFRA for
the purpose of providing the courts with a statutory basis for recogniz-
ing religious-based exceptions to federal laws in all cases where the
government cannot prove a compelling interest and no less restrictive
alternative.

c. The Improper Form Argument

If Flores does not control the constitutionality of the RFRA as a
matter of stare decisis, and if Congress' intent was to override by stat-
ute Smith's minimal respect for free exercise concerns, then the only
remaining separation of powers argument is that the RFRA violates
separation of powers because the statutory form has the effect of dis-
placing Smith as applied to federal law. Judge Bogue, dissenting in
Young, made this very argument in suggesting that Congress' use of
the improper form of a broad statutory standard, which has the effect
of displacing the Court's own interpretation of the Free Exercise

tures, and increase the risk that they will be exposed to discriminatory
treatment.

42 U.S.C. § 1996(a)(4)-(5).
91. 496 U.S. 226 (1990).
92. Board of Educ. of Westside Community Sch. (Dist. 66) v. Mergens, 496 U.S.

226, 249-50 (1990) (stating that equal access was required for religious extracurricular
activities). Congress enacted the Equal Access Act under its Article I, section 8(1)
spending authority, limiting its application to public schools that receive federal finan-
cial assistance. Equal Access Act, 20 U.S.C. §§ 4071-4074 (1994). See infra notes 98-
107 and accompanying text.

93. Religious Liberty and Charitable Donation Protection Act of 1998, Pub. L. No.
105-183, 112 Stat. 517.

94. In addition to the various responses in Young, the bankruptcy court in Magic
Valley Evangelical Free Church, Inc. v. Fitzgerald (In re Hodge), 220 B.R. 386 (D. Idaho
1998), held that the RFRA survives Flores. As applied to federal law such as bank-
ruptcy, the bankruptcy court in Waguespack v. Rodriguez, 220 B.R. 31 (D. La. 1998),
held that the RFRA was constitutional as applied to both federal and state law.
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Clause, violates separation of powers. 9 5 The argument is that because
the RFRA is in the form of a broad interpretivist judgment, which
Congress has commanded the courts to apply in all cases and contro-
versies involving federal law, the form of the statute violates separa-
tion of powers because it effectively displaces Smith.9 6 However,
nothing in the Constitution prohibits Congress from enacting broad
statutory standards for dealing with a multiplicity of similarly situ-
ated problems. Congress may impose broad statutory standards over
and above constitutional requirements as long as Congress possesses
delegated authority to legislate in the area and the statutory standard
at issue does not otherwise violate independent constitutional
provisions.

For example, Congress, when enacting the Equal Access Act, ef-
fectively imposed upon the courts a broader statutory standard for in-
terpreting the scope of free exercise and free speech rights than the
Supreme Court had previously recognized. The genesis of the Equal
Access Act can be seen in Congress' critical reaction to several cases.
In 1981, the Supreme Court, in Widmar v. Vincent,9 7 invalidated on
free speech grounds a state university regulation prohibiting student
use of school facilities for religious purposes. 98 In an apparent at-
tempt to distinguish the facts in Widmar from comparable issues that
regularly arise within the public schools, the Court noted that univer-
sity students as young adults are less impressionable than public
school students, and therefore, they are more capable than secondary
students of understanding that the university's policy is one of neu-
trality favoring free speech, rather than one of preference for reli-
gion. 99 Furthermore, the Fifth Circuit Court of Appeals in Lubbock
Civil Liberties Union v. Lubbock Independent School District,'0 0 fol-
lowing the limiting dicta in Widmar, held that the Establishment
Clause prohibited a secondary school from permitting a student-initi-
ated religious group from meeting at the school. 1° 1 Similarly, in
Brandon v. Board of Education of Guilderland Central School Dis-
trict,10 2 the Court of Appeals for the Second Circuit permitted a public
school to exclude student-initiated extracurricular religious groups. 1 0 3

95. Young, 141 F.3d at 863-64 (Bogue, J., dissenting).
96. Id. (Bogue, J., dissenting).
97. 454 U.S. 263 (1981).
98. Widmar v. Vincent, 454 U.S. 263, 277 (1981).
99. Widmar, 454 U.S. at 274 & n.14.

100. 669 F.2d 1038 (5th Cir. 1982).
101. Lubbock Civil Liberties Union v. Lubbock Indep. Sch. Dist., 669 F.2d 1038,

1042-48 (5th Cir. 1982).
102. 635 F.2d 971 (2d Cir. 1980).
103. Brandon v. Board ofEduc. of Guilderland Central Sch. Dist., 635 F.2d 971, 980

(2d Cir. 1980).
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Dissatisfied with the dicta in Widmar and the holdings in Lub-
bock and Brandon,10 4 Congress in 1984 enacted the Equal Access Act,
which prohibits secondary schools that have created limited open fo-
rums for extracurricular student groups from discriminating against
student-initiated religious groups. The Supreme Court upheld the
Equal Access Act in Mergens, thereby prohibiting secondary schools
which have established a "limited open forum" under the Act's (not the
Court's First Amendment) definition, from denying equal access to
religious student groups. 10 5 In so holding, the Court in Mergens noted
that Congress, in enacting the Equal Access Act, had not intended to
track the Court's own free speech jurisprudence, but instead to estab-
lish a federal statutory standard, even if that standard exceeded that
which the Supreme Court has interpreted under the First Amend-
ment.10 6 Justice Sandra Day O'Connor, writing for the majority, ex-
plained that the Court's decision rested on Congress' statutory
grounds, not the Court's interpretation of First Amendment princi-
ples: "[Blecause we rest our conclusion on statutory grounds, we need
not decide - and therefore express no opinion on - whether the First
Amendment requires the same result."1 0 7 The Court in Mergens
found no separation of powers problem with Congress enacting a form
of free speech standard and requiring the courts to look to the Equal
Access Act rather than the Free Speech Clause when judging cases
and controversies falling within its parameters. Despite the fact that
the Equal Access Act is in the form of an interpretivist standard, Con-
gress acted within its constitutional authority in imposing that stan-
dard on the courts, thereby effectively displacing the Court's own free
exercise jurisprudence. Although Congress' use of the interpretivist
standard in the RFRA is broader than the general provisions of the
Equal Access Act, which the Supreme Court validated in Mergens,
nothing in principle would distinguish the two statutes.

2. The Establishment Issue

While the RFRA does not violate separation of powers as applied
to federal law, the statute does effectively provide exemptions from
otherwise general federal laws, thereby raising an establishment of
religion issue. The establishment issue in Young asks whether legis-
latures are prohibited by the Establishment Clause from excepting
religious organizations or activities from the sweep of general laws.' 0 8

104. See H.R. REP. No. 98-710, at 3-6 (1984) (criticizing the results in Lubbock and
Brandon).

105. Westside Community Bd. ofEduc. v. Mergens, 496 U.S. 226 (1989).
106. Mergens, 496 U.S. at 250-53.
107. Id. at 247.
108. Young, 144 F.3d at 861-63.
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What is ironic about the establishment attack on the RFRA is that
Justice Scalia's majority opinion in Smith, rejecting any judicial au-
thority to create free exercise exemptions from neutral laws, justifies
the Court's abdication of responsibility on the ground that in a demo-
cratic society the legislature can and will make appropriate religious
accommodations. As Justice Scalia explained:

Just as a society that believes in the negative protection ac-
corded to the press by the First Amendment is likely to enact
laws that affirmatively foster the dissemination of the printed
word, so also a society that believes in the protection accorded
religious belief can be expected to be solicitous of that value
in legislation as well.... But to say that a nondiscriminatory
religious-practice exemption is permitted, or even that it is
desirable, is not to say that it is constitutionally required, and
that the appropriate occasions for its creation can be dis-
cerned by the courts. 10 9

Given Justice Scalia's justification for the holding in Smith, the
argument that the RFRA violates the Establishment Clause by legis-
latively granting religious-practice exemptions from otherwise general
legislation poses a Catch 22 dilemma: The Free Exercise Clause allo-
cates to the legislature exclusive responsibility for granting religious-
practice exemptions to otherwise general law; however, the Establish-
ment Clause prohibits the legislatures from granting such exemp-
tions. Whatever one's views on the proper meaning of the Free
Exercise and Establishment Clauses, surely the combined reasoning
of these contradictory propositions is flawed. Because Smith antici-
pates and the RFRA delivers a form of a legislative exemption protect-
ing the free exercise of religion, there should be no establishment
question regarding its constitutionality.

Justice Scalia's deference in Smith to legislative exemptions (as
compared with judicial exemptions) for religious activities is consis-
tent with the Court's decision in Corporation of the Presiding Bishop
of the Church of Jesus Christ of Latter-Day Saints v. Amos, 110 in
which the Court clearly recognized the right of the legislature to ac-
commodate religious beliefs through legislative exemptions.1 1 ' In
Amos, Justice Byron White, writing for the Court, upheld a legislative
exemption for religious entities from Title VII's antidiscrimination
provisions. 1 12 The establishment issue in Amos turned on whether
Title VII's religious-institution exemption violates Lemon v. Kurtz-

109. Smith, 494 U.S. at 890.
110. 483 U.S. 327 (1987).
111. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-

Day Saints v. Amos, 483 U.S. 327, 338-40 (1987).
112. Amos, 483 U.S. at 339-40.

1999]



CREIGHTON LAW REVIEW

man's1 13 "secular purpose" requirement. 11 4 The Court in Amos held
that under the Lemon analysis, it was a permissible legislative pur-
pose to alleviate significant governmental interference with the ability
of religious organizations to "define and carry out their religious mis-
sions."1 15 The Court further explained: "A law is not unconstitutional
simply because it allows churches to advance religion, which is their
very purpose. For a law to have forbidden 'effects' under Lemon, it
must be fair to say that the government itself has advanced religion
through its own activities and influence."11 6 Currently, the decision
in Amos remains valid law and addresses the establishment issue, as
applied to both the broader RFRA and the more narrow Religious Lib-
erty and Charitable Donation Protection Act. By effectively granting
either a general or a specific exception to section 548 of the Bank-
ruptcy Code, Congress has not advanced religion through "its own ac-
tivities and influence," but instead has merely permitted debtors to
fulfill their own religious obligations through the payment of tithes.

Additionally, from the perspective of the Church, would not the
trustee's retrieval from churches of previously paid tithes interfere
with the ability of churches to carry out their missions? Would not a
legislative purpose to alleviate that interference serve a valid secular
purpose? Following Amos, "it is a permissible legislative purpose to
alleviate significant governmental interference with the ability of reli-
gious organizations to define and carry out their religious mis-
sions."11 7 From an establishment perspective, if Congress can grant
religious institutions a total exemption from the discrimination provi-
sions of Title VII, Congress could also extend, through both the RFRA
and the Religious Liberty and Charitable Donation Protection Act of
1998, protection from the general provisions of the Bankruptcy Code.

B. THE ECONOMIC CONTROVERSY OVER WHETHER TITHING FITS

UNDER SECTION 548 BELIES THE THEOLOGICAL

FOUNDATION OF TITHING

Congress enacted the Religious Liberty and Charitable Donation
Protection Act of 1998, in part, because of a split of authority over
whether: (1) tithing should be excepted from the avoidance provisions
of section 548 because the tithe payor receives "reasonably equivalent
value in exchange" for tithe payments; (2) tithing should be excepted
from the avoidance provisions of section 548 as a matter of respect for

113. 403 U.S. 602 (1971).
114. Amos, 483 U.S. at 332-39.
115. Id. at 339.
116. Id. at 337.
117. Id. at 335.
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free exercise of religion; or (3) tithing should be subject to avoidance
because it neither fits the statutory standard of "reasonably
equivalent value in exchange" nor warrants free exercise protection.
Under the pre-amendment provisions of section 548, many courts hop-
ing to escape the avoidance language of section 548 sought to find both
an "equivalency in exchange" and a quid pro quo purpose for the pay-
ment of tithing. However, these attempts to achieve the "right" result
(protecting religious practices) were flawed in the means they chose to
achieve that right result (misapplying the statutory standard).

As an initial problem of interpretation, the phrase "reasonably
equivalent value in exchange" is an economic phrase that seeks to
comprehend all transfers in terms of economic rationality. Assuming
economic rationality and conditions of perfect competition, people will
only transfer property if they receive in return property with reason-
ably equivalent value, unless they either altruistically intend to give
away their own property or collusively intend to transfer the property
of another over which they have control. For purposes of the pre-
amendment section 548(a)(2)(A), if a transfer was made within one
year of the filing of Chapter 7 bankruptcy, there would have been no
difference between altruistic and collusive transfers. If the debtor did
not receive reasonably equivalent value for the transfer, then the
transfer was, by statutory definition, collusive and avoidable.

However, religion is an affair of the heart, rather than one of eco-
nomic rationality. The calculation of a fair tithe by a religious adher-
ent does not depend upon a "reasonably equivalent value" calculus,
but rather by the nature of the covenant relationship. Moreover, the
faithful tithe payor would not understand the heart-felt obligation to
pay a full tithe as either an altruistic gift or a collusive transfer. The
payment of tithes signifies the debtor's acknowledgment of a debtor
relationship with the Lord. Tithing simply renders to God that which
is God's. It is the payment of an antecedent debt of the highest magni-
tude (though not legally enforceable) which invites the Lord to open
the windows of heaven. Missing the non-legal but nonetheless real
nature of the tithing obligation, courts under the old section 548 -
analyzing the payment of tithes under the phrase "reasonably
equivalent value in exchange" - struggled between either uneasily
squeezing it within the definition to do the "right thing" or begrudg-
ingly ordering the churches to return tithing paid because of the lack
of indicia of "reasonably equivalent value in exchange." The 1998
Amendment avoids this difficult choice and permits the courts to ex-
cept tithing, not because it is paid in exchange for property of reason-
ably equivalent value, but because it is paid out of a religious
obligation.
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1. Controversies Over the "Reasonably Equivalent Value" Issue

Prior to the 1998 Amendment, the courts struggled over whether
tithing qualified under the "reasonably equivalent value" provision of
section 548. The discussions almost always began with a definitional
quandary, because section 548 does not define the phrase "reasonably
equivalent value." Given the lack of definition of the key phrase, the
courts attempted to extrapolate from the term "value," the only perti-
nent definition contained in section 548: "'[V]alue' means property, or
satisfaction or securing of a present or antecedent debt of the debtor,
but does not include an unperformed promise to furnish support to the
debtor or to a relative of the debtor."1 18 However, this definition of
"value" in section 548 provided little concrete help in solving the tith-
ing conundrum, because the key terms "property" and "antecedent
debt" are not further defined.

Typically, the courts rejected, without discussion, the payment of
tithing as a payment of an antecedent debt. Consequently, they have
focused entirely upon the question of whether the tithe payor received
some form of property in return for the tithe payments. For a defini-
tion of property, courts (such as the bankruptcy court in Young) often
resorted to the definition of property given in Black's Law Dictionary:

That which is peculiar or proper to any person; that which
belongs exclusively to one .... The term is said to extend to
every species of valuable right and interest. More specifi-
cally, ownership; the unrestricted and exclusive right to a
thing; the right to dispose of a thing in every legal way, to
possess it, to use it, and to exclude everyone else from inter-
fering with it .... The word is also commonly used to denote
everything which is the subject of ownership, corporeal or in-
corporeal, tangible or intangible, visible or invisible, real or
personal; everything that has an exchangeable value or
which goes to make up wealth or estate. 1 19

However, in applying this same broad definition, courts reached oppo-
site conclusions as applied to religious contributions. For example,
the bankruptcy court in Wilson v. Upreach Ministries120 held that a
corporation received property of reasonably equivalent value in the
form of "good will" in exchange for their charitable contributions to a
church:

The morale of the employees and the good will of all of those
people with whom [the debtor] dealt was reasonably en-
hanced by the continuation of the charitable contributions.

118. 11 U.S.C. § 548(d)(2)(A) (1994).
119. BLACK'S LAW DICTIONARY 1095 (6th ed. 1990) (quoted in Young, 148 B.R. at 891;

Moses, 59 B.R. at 815, 818).
120. 24 B.R. 973 (Bankr. N.D. Tex. 1982).
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Whether it is called "good will" or whether some other term is
applied... reasonably equivalent value was received by the
[the debtor] in exchange for the challenged transfers. 12 1

Similarly, the bankruptcy court in Ellenberg v. Chapel Hill Har-
vester Church, Inc. (In re Moses),12 2 determined that a variety of reli-
gious services received by the tithe payor qualified as "property"
having "reasonably equivalent value."123 The court listed a broad
range of benefits the debtors received from the church in the year pre-
ceding their filing of a Chapter 7 petition: extensive counseling serv-
ices (marital, financial and personal); the benefits of the church's
operating expenses while the debtors attended services at least three
times a week (facility, electricity, heat and air conditioning); and the
intangible benefits of an officership in the church (deacon), which re-
quired the parishioner to remain a full tithe payor. 124 Combining all
these "property" benefits, the court found that the debtors had re-
ceived "reasonably equivalent value" for the $4,733.50 they paid in
tithing in the year preceding their filing of a Chapter 7 bankruptcy
petition. 125 In finding "reasonably equivalent value," it is apparent
that the court in Moses justified the conclusion, in part, because "no
badges of fraud appear[ed]" in the case. 126 In a sense, the court re-
jected avoiding the tithing paid, because the payments seemed neither
purely altruistic nor collusive.

The bankruptcy court in Young, applying the same definition of
property, expressly repudiated the reasoning of the courts in both
Upreach Ministries and Moses. 127 Critiquing the court's valuation of
"good will" as a form of property in Upreach Ministries, the court in
Young commented that "while the decision may feel right, there is ab-
solutely no textual support for such a conclusion." 128 Similarly, the
court in Young found that the court's valuation in Moses of the "sub-
jectively emotional benefits" associated with religious worship simply
"cannot be bargained for."129 While the church in Young argued that
"the debtors received property in the form of religious services, theo-
logical programs and access to premises,"1 30 the court reasoned that
the absence of any "ownership interest" or "legal or equitable right to

121. Wilson v. Upreach Ministries (In re Missionary Baptist Found. of Am., Inc.), 24
B.R. 973, 979 (Bankr. N.D. Tex. 1982).

122. 59 B.R. 815 (Bankr. N.D. Ga. 1986).
123. Ellenberg v. Chapel Hill Harvester Church, Inc. (In re Moses), 59 B.R. 815,

819-20 (Bankr. N.D. Ga. 1986).
124. Moses, 59 B.R. at 816.
125. Id. at 818-20.
126. Id. at 819-20.
127. Young, 148 B.R. at 895-96.
128. Id. at 896.
129. Id. at 893.
130. Id. at 891.
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the services the church provided"131 weighed against including these
services in any "reasonably equivalent value" calculus. 132 Criticizing
the Moses court's inclusion of "subjectively emotional benefits" in the
valuation analysis, the Young court observed that in "[rleading be-
tween the lines of reasoning, it becomes apparent that the Moses court
thought what it was doing was 'right,"' rather than what was legally
correct. 133

While the bankruptcy court's disparagement of "subjectively emo-
tional benefits" in the section 548 valuation analysis may be correct,
the emotional benefits argument is not as baseless as suggested. The
bankruptcy courts have considered such intangibles as cognizable
property in other contexts. For example, in Allard v. Flamingo Hilton
(In re Chomakos),134 "the trustee sought to recover pre-petition gam-
bling losses from the operator of a state-regulated casino" in Las
Vegas, Nevada. 135 Both the district court and the United States
Court of Appeals for the Sixth Circuit agreed that, in considering the
issue of "reasonably equivalent value," the courts could include the
psychic entertainment value of gambling: "Casino patrons receive
what the bankruptcy court called 'psychic and other intangible val-
ues,' just as patrons of a fine restaurant do, for example." 136 Cer-
tainly, it would be discriminatory for the courts to suggest that the
psychic value of either pulling the handle on a slot machine or eating a
lobster dinner are legally cognizable while the psychic value of sacri-
ficing to the Lord through tithing is not. Nonetheless, most commen-
tators who have discussed the "reasonably equivalent value" issue
under the old section 548 provisions have denied that tithe payors re-
ceive reasonably equivalent value in exchange for paying tithing.137

2. The Purpose for the Exchange

Even assuming that religious adherents receive "reasonably
equivalent value" in exchange for the tithing they pay, to escape the

131. Id.
132. Id. at 891-92.
133. Id. at 896.
134. 69 F.3d 769 (6th Cir. 1995).
135. Allard v. Flamingo Hilton (In re Chomakos), 69 F.3d 769 (6th Cir. 1995).
136. Chomakos, 69 F.3d at 772 (citation omitted).
137. Susan D. Franck, Comment, Christians v. Crystal Evangelical Free Church:

Interpreting RFRA in the Battle Among God, the Government, and the Bankruptcy Code,
81 MINN. L. REV. 981 (1997); Jonathan C. Lipson, First Principles and Fair Considera-
tion: The Developing Clash Between the First Amendment and the Constructive Fraudu-
lent Conveyance Laws, 52 U. MIAMI L. REV. 247 (1997); Bruce W. Megard, Jr., Tithing
and Fraudulent Transfers in Bankruptcy: Confirming a Power to Avoid the Tithe After
City of Borene v. Flores, 71 AM. BANKR. L.J. 413 (1997); Natalie A. Hurley, Note, Reli-
gious Entanglement by the Bankruptcy System - Avoidable Transfers and RFRA, 27 U.
MEM. L. REV. 177 (1996).
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avoidance provisions of old section 548 the church also had to estab-
lish that whatever the tithe payor received from the church was given
"in exchange" for their contributions. In other words, there has to be a
quid pro quo purpose for the tithing/benefit exchange. The tithe payor
had to pay tithing for the purpose of obtaining the goods and services
the church would make available to tithe payors.

Considering this quid pro quo requirement, courts such as the
bankruptcy court in Young properly reasoned that no exchange takes
place when tithing is paid.13 8 No exchange takes place, because even
though churches provide a variety of services for parishioners, these
services seldom are conditioned upon the payment of tithing.139

Rather than paying tithing to obtain religious services, tithing is typi-
cally paid as a religious obligation irrespective of the services provided
by the church. Attesting the lack of a connection between the services
a church provides and the tithing the member pays, most tithe payors
take tithing as a tax deduction. 140

Consequently, in most cases where the courts have denied that
the tithe payor had paid tithing for the purpose of receiving goods and
services from the church of "reasonably equivalent value," they have
been correct as a matter of theology. From the perspective of most
religious beliefs, tithing is not paid as a form of rent, utility payment,
or payment for counseling services or religious fellowship. Although
these forms of "property" often are associated with religious worship,
they seldom explain the real motivation behind a parishioner's pay-
ment of tithes. However, most courts are loathe to delve into the real
theological basis for tithe paying and, as a consequence, often mis-
characterize the tithing obligation.

For many, tithing is an ancient form of sacrifice that signifies a
covenant relationship with the Lord. The believer signifies his or her
faith and indebtedness to the Lord; the Lord in return covenants to
accept a special relationship with and to provide spiritual and tempo-
ral blessings for those who sacrifice unto the Lord. The theological
basis of tithing suggests that if tithing is to be excepted from the
avoidance provisions of section 548, it should be for the sake of reli-
gious liberty rather than economic rationality.

138. See, e.g., Young, 148 B.R. at 895 (declaring that "no exchange took place").

139. See, e.g., id. ("The church's offerings were in no way linked to the debtors'
contributions.").

140. See, e.g., id. (citing Hernandez, 490 U.S. at 691 (denying tax deductibility when
the contributor receives payment in return for the contributions)).
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C. THE FREE EXERCISE ISSUE AS EXPRESSED IN BOTH THE RELIGIOUS

FREEDOM RESTORATION ACT OF 1993 AND THE RELIGIOUS

LIBERTY AND CHARITABLE DONATION PROTECTION

ACT OF 1998

Even assuming that the Eighth Circuit in Young was correct in
holding the RFRA constitutional as excepting tithing from the avoid-
ance provisions of section 548, Congress' further enactment of the
Religious Liberty and Charitable Donation Protection Act of 1998 is
important. The Act resolves two of the controversial issues discussed
in Young that almost certainly would have caused a split of authority
between the courts: (1) whether the section 548 avoidance of tithing in
the context of bankruptcy is more than an incidental interference with
the religious practices of the tithe payor; and (2) whether the state's
interest in failing to grant an exception for religious contributions is
less than compelling. While the majority of the Eighth Circuit panel
in Young correctly decided both these issues in favor of the tithe
payor, the persistence of contrary views makes the statutory confirma-
tion of the Young result an important advance for free exercise.

1. Substantially Burden

Most religious organizations ask their believers to sacrifice in
some manner as "an important expression of their sincerely held reli-
gious beliefs." 14 1 It is the significance of this call to sacrifice for the
good of God or for the good of others that judges often depreciate when
they suggest, as Judge Bogue's dissent in Young argues, 142 that avoid-
ing the payment of tithing merely has an "incidental effect" on the
debtors' religious beliefs and conduct because they have other means
for expressing religious devotion. 14 3

In the Judeo-Christian biblical narrative, the obligation to pay
tithes is as old as, and closely connected to, a covenant relationship
between the Lord and His people. In Genesis, the payment of tithes
by Abram to Melchizedek, king and priest of Salem, 144 precedes im-
mediately the Lord's covenant to give Abram and his seed the prom-

141. The court in Young recognized tithing as an important expression of religious
belief by members of the Judeo-Christian faiths. Young, 82 F.3d at 1418. However,
tithe paying or alms giving is hardly unique to the Judeo-Christian tradition. One of
the five pillars of Islam, which describe the fundamental duties of every Muslim, is
Zakah-paying annually at least 2.5% of one's wealth that has been in one's possession
for the year to "purify" one's possessions and help the needy. Buddhism eschews wordly
possessions and teaches the purifying importance of generosity and charity. Few reli-
gions omit an injunction to be charitable.

142. Young, 82 F.3d at 1421 (Bogue, J., dissenting).
143. See Young, 152 B.R. at 953.
144. Genesis 14:18 (King James).
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ised land.145 Similarly, following the Lord's renewal with Jacob of the
Abrahamic covenant, 146 Jacob:

vowed a vow, saying, [i]f God will be with me, and will keep
me in this way that I go, and will give me bread to eat, and
raiment to put on ... then shall the Lord be my God... and
of all that thou shalt give me I will surely give the tenth unto
thee. 147

Continuing the biblical narrative, Moses from Mount Sinai (in the
priestly legislation of Leviticus) characterizes the tithing sacrifice as
"holy unto the Lord" and a commandment unto the children of
Israel. 148 The law of Israel enforced the payment of the tithe by deny-
ing the children of Levi any inheritance in the land of Israel, but re-
quiring all the children of Israel "by a statute forever" to pay a tithe to
the Levites for their "service of the tabernacle of the congregation."1 49

The Levites, in turn, were required to pay a tithe of the tithe they
received from the other houses of Israel to the priests among them. 150

The law of Israel is replete with examples evidencing the renewal of
the commandment to tithe through sacrifice, and promises of blessings
to the tithe payor and his property as a consequence of the tithe
sacrifice.151

Closing the Old Testament narrative, Malachi observed that the
payment of an honest tithe is a test of faith. Those who pass the test
will be rewarded with temporal and spiritual blessings; those who fail
the test will be cursed for robbing God:

Will a man rob God? Yet ye have robbed me. But ye say,
Wherein have we robbed thee? In tithes and offerings.

Ye are cursed with a curse: for ye have robbed me, even
this whole nation.

Bring ye all the tithes into the storehouse, that there
may be meat in mine house, and prove me now herewith,
saith the Lord of hosts, if I will not open you the windows of
heaven, and pour you out a blessing, that there shall not be
room enough to receive it. 152

Obviously, whether an individual tithe payor (or alms giver)
views tithing (or any form of tithe sacrifice) as a commandment for
which temporal and spiritual blessings (or cursings) can be expected

145. Id. 15:18.
146. Id. 28:13-16.
147. Id. 28:20-22.
148. Leviticus 27:30-34 (King James).
149. Numbers 18:19-26 (King James).
150. Id. 18:26-29.
151. Leviticus 27:30-34 (King James); Deuteronomy 12:15-18, 14:22-27 (King

James); 2 Chronicles 31:5-12 (King James); Nehemiah 10:38, 12:44, 13:12 (King James).
152. Malachi 3:8-10 (King James).
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for compliance or failure thereof will vary between individuals and re-
ligions. To compare and contrast the relative importance to the spe-
cific religion and the specific tithe payor of the various forms of tithing
would be an impossible task for the courts and would itself generate
establishment issues. However, it trivializes the sacred nature of the
tithe obligation generally by suggesting that the burden of section
548's avoidance is merely an "incidental" burden on free exercise, be-
cause there are other means for expressing religious devotion (includ-
ing honestly and fully paying one's debts to others).

If we are to take religious freedom seriously, it is enough that for
many the bankruptcy avoidance of tithing would be a substantial bur-
den on the exercise of religion. As the Eighth Circuit in Young prop-
erly concluded: "It is sufficient that the governmental action in
question meaningfully curtails, albeit retroactively, a religious prac-
tice of more than minimal significance in a way that is not merely
incidental. 1 5 3 The 1998 amendments to section 548 compassionately
recognize this reality and will make it unnecessary in the future for
the courts to re-evaluate, on a case-by-case basis, the "incidental" ver-
sus "substantial" issues.

2. Compelling State Interest

Assuming that avoiding the payment of tithing would substan-
tially burden the debtor's free exercise of religion, the next question
under the RFRA, unaided by the Religious Liberty and Charitable Do-
nation Protection Act of 1998, would have been whether the state has
a compelling state interest in holding tithing subject to the avoidance
provisions of section 548. Again, Young is instructive on the contro-
versial nature of this issue as applied to tithing and bankruptcy.
While the Eighth Circuit panel majority found the state's interest in-
sufficiently compelling to justify compromising the free exercise of reli-
gion under the RFRA, 154 Judge Bogue expressed the contrary view
that the avoidance provisions of section 548, as applied to tithing,
"serves a compelling state governmental interest and is the least re-
strictive means of achieving said interest.1 5 5

This conflict between the Eighth Circuit panel members regard-
ing the comparative significance of free exercise and state interests as
applied to the bankruptcy context is not surprising given the Supreme
Court's confused and inconsistent analysis of this issue in other con-
texts. Although the Supreme Court, in the landmark case of Sherbert

153. Young, 82 F.2d at 1418-19.
154. Id. at 1419-20.
155. Id. at 1422 (Bogue, J., dissenting).
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v. Verner,156 held that preventing possible fraud in the unemployment
compensation system is not a sufficiently compelling state interest to
override a Seventh-Day Adventist's objection to working on the Sab-
bath, 157 outside the unemployment compensation cases the Supreme
Court has commonly found a way to characterize almost any state in-
terest sufficiently compelling to justify interference with any religious
practice. 158

While Congress, in enacting the RFRA, expressly referenced the
Sherbert standard (rather than the less tolerant Supreme Court free
exercise cases) as the standard it intended to incorporate into the
RFRA, in the absence of the Religious Liberty and Charitable Dona-
tion Protection Act of 1998, the courts would have undoubtedly contin-
ued the running dispute regarding whether the government has a
compelling state interest supportive of denying either a "tithing" ex-
ception to either the avoidance provisions of section 548 under Chap-
ter 7 bankruptcies or "necessary expense" status to tithing under
Chapter 13 bankruptcy plans. 159

156. 374 U.S. 398 (1963).
157. Sherbert v. Verner, 374 U.S. 398, 407 (1963).
158. For example, the Supreme Court in Bowen v. Roy ruled that preserving the

food stamp program and AFDC programs by requiring the use of social security num-
bers is a compelling state interest. Bowen v. Roy, 476 U.S. 693, 709 (1986). Similarly,
in the area of tax, the Supreme Court has held that there is a "broad public interest in
maintaining a sound tax system," without "myriad exceptions flowing from a wide vari-
ety of religious beliefs." Hernandez, 490 U.S. at 699-700 (quoting United States v. Lee,
455 U.S. 252, 260 (1982)).

159. To obtain plan confirmation in Chapter 13 bankruptcy filings, the debtors must
preserve all "projected disposable income" as a fund to pay creditors, excepting only
"necessary" expenses. When a debtor included tithing as a "necessary expense" in a
Chapter 13 bankruptcy plan, the courts prior to the 1998 Act had to determine whether
"tithing" qualifies as a "necessary" expense. See 11 U.S.C. § 1325(b) (1994).

Many courts examining the issue had held that exempting tithing as "reasonably
necessary... for the maintenance or support of the debtor" is both required by the Free
Exercise Clause and not prohibited by the Establishment Clause. Young, 152 B.R. at
952 (citing In re McDaniel, 126 B.R. 782, 784-85 (Bankr. D. Minn. 1991) (declaring that
a per se prohibition on religious contributions would violate one's free exercise rights);
In re Bien, 95 B.R. 281, 283 (Bankr. D. Conn. 1989) (tithing was permitted as a reason-
ably necessary expenditure in the plan); In re Navarro, 83 B.R. 348 (Bankr. E.D. Pa.
1988) (concluding that permitting tithing would not violate the Establishment Clause);
In re Green, 73 B.R. 893 (Bankr. W.D. Mich. 1987), affd, 103 B.R. 852 (W.D. Mich.
1988) (concluding that permitting tithing would not violate the Establishment Clause)).
However, the issue was controversial and the resolution unpredictable. Most commen-
tators called for an end to the treatment of tithing as a necessary expense under Chap-
ter 13 plans. See Note, Tithing in Chapter 13 - A Divine Creditor Exception to Section
1325?, 110 HARV. L. REV. 1125 (1997); Carol Koenig, Note, To Tithe or Not to Tithe: The
Constitutionality of Tithing in Chapter 13 Bankruptcy Budget, 32 SANTA CLARA L. REV.
1231 (1992); David W. Case, Comment, Resolving the Conflict Between Chapter 13 of the
Bankruptcy Code and the Free Exercise Clause - In re Green: A Step in the Wrong
Direction, 57 Miss. L.J. 163 (1987).

Although the bankruptcy court in Young considered the tolerance given by the
courts for tithing under Chapter 13, distinguishable from the tithing issue under Chap-
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IV. CONCLUSION

The Young bankruptcy case, with its judicial twists and legisla-
tive turns, highlights the conflict of interests at issue whenever an
insolvent debtor expresses a religious desire to tithe even in the face of
bankruptcy. The Eighth Circuit properly resolved the conflict by ap-
plying the Religious Freedom Restoration Act and holding that tithing
can be excepted from the avoidance provisions of section 548 without
jeopardizing a compelling state interest. In so holding, the court
breathed new life into what many had believed to be a moribund fed-
eral statute. In doing so the court put all on notice that any federal
statute that interferes with the free exercise of religion must satisfy
the RFRA's compelling state interest test, rather than Smith's ra-
tional basis test.

As applied to the narrow issue of tithing and bankruptcy, Con-
gress' Religious Liberty and Charitable Donation Protection Act of
1998 - undoubtedly enacted in response to the Young debacle - pro-
vides a more secure basis for the insolvent debtor who would tithe.
Following Young and the 1998 Act, an insolvent debtor will no longer
have to become embroiled in six years of litigation to determine
whether he or she is legally entitled to honor his or her tithing obliga-
tion to God.

ter 7, because of the different purposes behind the two statutes the court's reasoning
was not persuasive. Young, 152 B.R. at 954. If tithing is essential prospectively under
a Chapter 13 bankruptcy plan, then why would it not also be essential in the weeks and
months preceding the filing of bankruptcy? Why would it be any less "necessary" in a
Chapter 7 bankruptcy than a Chapter 13 bankruptcy? Why would the free exercise
concerns be any different between the two bankruptcy filings? The Religious Liberty
and Charitable Donation Protection Act of 1998 resolves the issue by granting an excep-
tion for tithing in both contexts.
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