
THE FALLING STAR OF FREE EXERCISE:
FREE EXERCISE AND SUBSTANTIVE DUE

PROCESS ENTITLEMENT CLAIMS IN
CITY OF BOERNE v. FLORES

R. COLLIN MANGRUMt

I. INTRODUCTION

Free exercise of religion, previously touted as the "fixed star in
our constitutional constellation," recently has become the least pro-
tected of our fundamental constitutional rights.- Indeed, recent deci-
sions by the Supreme Court justify the conclusion that for the
majority of the Supreme Court, free exercise is a falling star. Accord-
ingly, in one sense the Supreme Court's recent invalidation in City of
Boerne v. P.F. Flores2 of the Religious Freedom Restoration Act
("FRRA") is quite unremarkable: Congress' attempt by statute to
breathe new life into moribund free exercise rights runs counter to the
Supreme Court's recent marginalization of the free exercise of
religion.

However, the Court in Boerne in invalidating Congress' nearly
unanimous effort to respond to the Court's evisceration of free exercise
in Employment Division, Department of Human Resources of Oregon v.
Smith,3 (1) disregards stare decisis authority on the scope of Congress'
Section 5 authority; (2) reverses the presumption of constitutionality
normally afforded legislative acts; (3) refuses to judicially notice either
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1. West Virginia State Bd. ofEduc. v. Barnette, 319 U.S. 624, 642 (1943). In Bar-
nette, the Court stated:

If there is any fixed star in our constitutional constellation, it is that no official,
high or petty, can prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or force citizens to confess by word or act
their faith therein. If there are any circumstances which permit an exception,
they do not now occur to us.

Barnette, 319 U.S. at 642.
2. 117 S. Ct. 2157 (1997).
3. 494 U.S. 872 (1990). In Smith, Justice Scalia, writing for the majority, held

that the Court would not grant a free-exercise inspired exemption for the sacramental
use of peyote in the face of a neutral prohibition on drug use generally. In so holding,
Justice Scalia decided an issue neither briefed nor argued in the case: if a law is gener-
ally applicable and not directed at free exercise, then the statute should be reviewed on
the rational interest test, rather than the previously established compelling interest
test. Congress in enacting RFRA sought to reverse this result to protect the free exer-
cise of religion at a compelling state interest standard.
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their own authority or legislative facts illustrating the reality of nas-
cent or disguised religious discrimination contained in "neutral" legis-
lation; (4) neglects to consider the lack of coherency of their
invalidating RFRA while continuing to uphold other more politically
correct legislation; and (5) recommends a controversial separation of
powers theory suggesting that it is peculiarly for the Court (or the
ever changing majority of the Court) and conversely not for the elected
legislative bodies to interpret what the Constitution permits,
prescribes and proscribes. This article examines the Supreme Court's
errors in Boerne and recommends that the Supreme Court restore the
Free Exercise Clause to its status as a "fixed star in our constitutional
constellation."

II. CITY OF BOERNE v. FLORES

In 1991, Bishop Flores, Archbishop of San Antonio decided that
the St. Peter Catholic Church located on a hill in the City of Boerne,
Texas, some twenty-eight miles northwest of San Antonio, needed to
be renovated to satisfy the needs of a growing parish. 4 The church's
structure, built in 1923, replicated the mission style of the region's
early history.5 However, the building seated only 230 worshippers,
leaving forty to sixty parishioners unaccommodated at some Sunday
masses. 6 Because the congregation had outgrown the physical capac-
ity of the church, Archbishop Flores gave permission to the parish to
enlarge the building. 7

While the alterations to the building were in a planning stage, the
City of Boerne enacted an historic district ordinance to safeguard the
City's historic landmarks.8 In 1993, the church applied for a building
permit from the City to enlarge the church building.9 The local zoning
authorities, relying on the historic preservation ordinance, denied the
church's building permit.10 The church appealed the decision to the
City Council, which affirmed the zoning decision on historic preserva-
tion grounds.' 1

Frustrated by their inability to erect a new facility which could
accommodate the congregation's growth, the church filed suit seeking
a judicial declaration that the City ordinance was both an unconstitu-
tional violation of free exercise rights and violated the Religious Free-

4. City of Boerne v. Flores, 117 S. Ct. 2157, 2160 (1997).
5. Boerne, 117 S. Ct. at 2160.
6. Id.
7. Id.
8. Id. at 2160.
9. Id.

10. Id.
11. Id.
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dom Restoration Act ("RFRA"). 12 The church sought injunctive relief

and attorneys' fees. 13 The City defended on the ground that the zon-

ing ordinance did not violate the free exercise rights of the St. Peter's

parishioners. 14 Additionally, the City argued that RFRA was

unconstitutional. 
15

A. THE DISTRICT COURT DECISION

District Judge Bunton held that RFRA was a facially invalid vio-

lation of separation of powers because Congress, in seeking to over-

turn the Supreme Court's decision in Smith, had infringed on the

authority of the judiciary "to say what the law is. 16 Judge Bunton also

held as a matter of legislative history that Congress, in enacting

RFRA, violated the principles of federalism because Congress had not

invoked its power under Section 5 of the Fourteenth Amendment and

Congress had no other delegated authority under which they could in-

terfere with state's rights.' 7

B. THE FIFTH CIRCUIT DECISION

The church appealed to the United States Court of Appeals for the

Fifth Circuit.18 The Fifth Circuit reversed and remanded holding that

RFRA had been constitutionally enacted under Congress' broad Sec-

tion 5 authority and could be enforced without usurping the judiciary's

power to interpret the Constitution.' 9 Contrary to District Judge

Bunton's opinion that Congress had not invoked its Section 5 author-

ity in passing RFRA, the Fifth Circuit held that Congress had in fact

intended to rely on Section 5 in enacting RFRA. 20 Further, the Court

held that while there were limits to Congress' Section 5 authority,

RFRA fell well within the constitutional limits:

Pursuant to Section 5 of the Fourteenth Amendment and the
Necessary and Proper Clause embodied in Article I, Section 8
of the Constitution, the legislative branch has been given the
authority to provide statutory protection for a constitutional
value when the Supreme Court has been unwilling to assert

12. 42 U.S.C. § 2000bb (1994).
13. Flores v. City of Boerne, 73 F.3d 1352, 1354 (5th Cir. 1996).
14. Flores, 73 F.3d at 1354.
15. Id.
16. Flores v. City of Boerne, 877 F. Supp. 355, 356-57 (W.D. Tex. 1995) (quoting

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)), rev'd, 73 F.3d 1352 (5th Cir.
1996), rev'd, 117 S. Ct. 2157 (1997).

17. Boerne, 877 F. Supp. at 357 n.1.
18. Flores v. City of Boerne, 73 F.3d 1352, 1354 (5th Cir. 1996), rev'd, 117 S. Ct.

2157 (1997).
19. Boerne, 73 F.3d at 1364.
20. Id.
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its authority. The Supreme Court has repeatedly upheld
such congressional action after declining to find a constitu-
tional protection itself. However, limits to congressional au-
thority do exist. Congress may not (1) create a statutory right
prohibited by some other provision of the Constitution, (2) re-
move rights granted by the Constitution, or (3) create a right
inconsistent with an objective of a constitutional provision.
Because [RFRA] is well within these limits, the Committee
believes that in passing the Religious Freedom Restoration
Act, Congress appropriately creates a statutory right within
the perimeters of its power. 2 1

The court rejected the notion that Section 5 granted Congress
more authority under the Equal Protection Clause than other consti-
tutional provisions.2 2 Noting that the Court has previously upheld
Congress' broad Section 5 authority under the Civil Rights Amend-
ments as well as other amendments, the court explained: "We reject
the notion that there is any relevant hierarchy of constitutional rights
within the Fourteenth Amendment."2 3

Accepting the doctrine that Congress' power under Section 5 is
remedial, the Fifth Circuit observed that "Congress' constitutional
power to legislate pursuant to Section 5 is tied to Congress' superior
ability to find and redress nascent or disguised violations of the
Amendment."2 4 Reviewing the legislative history, the Fifth Circuit
agreed with Congress that because (1) legislative motive is difficult to
discern and (2) the courts are reluctant to impute improper motives to
legislators, "RFRA serves the remedial goal of identifying budding or
disguised constitutional violations that would otherwise survive judi-
cial scrutiny under Smith.25 The Fifth Circuit also noted that Con-
gress could reasonably conclude that RFRA serves the remedial goals
under both the due process clause and the Equal Protection Clause
because "religious minorities are disproportionately affected by
facially neutral laws." 2 6

21. Id. at 1355-56 (quoting H.R. REP. No. 88, 103d Cong., 1st Sess. 9 (1993)). Judge
Higgenbotham also noted that "[t]he Senate report expressed similar views, noting that
RFRA 'falls squarely within Congress' section 5 enforcement power.' S. REP. No. 111,
103d Cong., 1st Sess. 14 (1993)." Id. at 1356.

22. Boerne, 73 F.3d at 1358.
23. Id. at 1357-58 (citing under the Fourteenth Amendment: Katzenbach v. Mor-

gan, 384 U.S. 641, 648 (1966); Oregon v. Mitchell, 400 U.S. 112, 118 (1970); Fitzpatrick
v. Bitzer, 427 U.S. 445 (1976); Fullilove v. Klutznick, 448 U.S. 448, 478 (1980); Adarand
Constructors, Inc. v. Pena, 115 S. Ct. 2097, 2117 (1995)). See also South Carolina v.
Katzenbach, 383 U.S. 301, 326 (1966) (Fifteenth Amendment); James Everard's Brew-
eries v. Day, 265 U.S. 545, 560 (1924) (Eighteenth Amendment).

24. Boerne, 73 F.3d at 1359 (emphasis added).
25. Id. at 1359.
26. Id. at 1360.

[Vol. 31



1998], RELIGIOUS FREEDOM RESTORATION ACT 697

On the issue of separation of powers, the Fifth Circuit acknowl-

edged that the clear legislative record indicated that RFRA was

passed in direct response to Smith.27 However, the court reasoned

that Smith's ruling that the free exercise does not require the courts to

accommodate facially neutral laws not intentionally aimed at religion

does not preclude the legislature from choosing to accommodate reli-

gion to avoid nascent or disguised violations. 28

The court noted that "RFRA does not usurp the judiciary's author-

ity to say what the law is any more than "other legislation has when it

has overturned other specific Supreme Court cases." 29 Although

RFRA is more general in the accommodation of religion than other

legislation such as the American Indian Religious Freedom Act

Amendments of 1994, "[within the area of permissible legislative ac-

commodations of religion, Congress may paint with a broad or narrow

brush."
30

The court rejected out of hand the facile argument that religious

accommodation violates the Establishment Clause, explaining the

well-established principle: "'it is a permissible legislative purpose to

alleviate significant governmental interference."' 3 1 Finally, the court

also rejected the argument that RFRA violates the Tenth Amendment

because the act limits state sovereignty: "On its face, RFRA does not

intrude upon state sovereignty any more than the myriad other fed-

eral statutes that preempt state regulation."32

C. THE SUPREME COURT DECISION

The Supreme Court, in a 6-3 opinion by Justice Kennedy, re-

versed the Fifth Circuit and held the Religious Freedom Restoration
Act unconstitutional.

33

1. Justice Kennedy's Majority Opinion

Justice Kennedy, writing for the majority, held that RFRA uncon-

stitutionally violates the interrelated principles of federalism and sep-

aration of powers. 34 From the perspective of federalism, Congress, in

enacting RFRA had gone beyond the "remedial" limitation on Section

27. Id. at 1361.
28. Id. at 1362-63.
29. Id. at 1363 (citing the Voting Rights Act of 1964 (prohibiting literacy tests after

Lassiter v. Northhampton County Bd. of Elections, 360 U.S. 45 (1959) had upheld their

constitutionality) and the American Indian Religious Freedom Act Amendments of 1994
(overturning the particular result in Smith)).

30. Id. at 1363.
31. Id. at 1364 (citations omitted).
32. Id. at 1364.
33. 117 S. Ct. 2157 (1997).
34. City of Boerne v. P.F. Flores, 117 S. Ct. 2157, 2159-60 (1997).
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5 of the Fourteenth Amendment. Additionally, because the Court in
Smith limited free exercise protection to instances of invidious dis-
crimination, RFRA's effort to get around Smith, by extending free ex-
ercise protection to unintentional infringements as well, violated
separation of powers.35 Congress could not reinterpret the Free Exer-
cise Clause and broaden its protection through legislation, as a re-
sponse to the Court's narrowed reading of the clause.36

The majority opinion focuses primarily on the issue of federalism.
On the issue of the scope of Congress' Section 5 authority, the majority
observed: "All must acknowledge that [Section] 5 is 'a positive grant of
legislative power' to Congress."37 With this grant of legislative power,
the majority held that Congress may prohibit conduct that is not un-
constitutional, but only if the conduct prohibited is remedial of consti-
tutional violations:

Legislation which deters or remedies constitutional violations
can fall within the sweep of Congress' enforcement power
even if in the process it prohibits conduct which is not itself
unconstitutional and intrudes into "legislative spheres of au-
tonomy previously reserved to the States."3s

Therefore, the federalism issue before the Court was whether
RFRA serves as a remedy for constitutional violations or alters the
meaning of the Free Exercise Clause in a substantive or interpretive
manner. While conceding that Congress has some discretion in draw-
ing the line between what is remedial and what is substantive, the
majority invented a new standard of "congruence" and "proportional-
ity" to justify, in the name of democratic principles, a majority of the
Court nullifying a nearly unanimous Congress:

While the line between measures that remedy or prevent un-
constitutional actions and measures that make a substantive
change in the governing law is not easy to discern, and Con-
gress must have wide latitude in determining where it lies,
the distinction exists and must be observed. There must be a
congruence and proportionality between the injury to be pre-
vented or remedied and the means adopted to that end.
Lacking such a connection, legislation may become substan-
tive in operation and effect. 39

Despite the recognized discretion normally afforded Congress, the
Court found Congress' overwhelming consensus regarding the consti-

35. Id. at 2160-66.
36. Id. at 2164-66.
37. Boerne, 117 S. Ct. at 2163 (quoting Katzenbach v. Morgan, 384 U.S. 641, 651

(1966)).
38. Id. at 2163 (quoting Fitzpatrick v. Bitzer, 427 U.S. 445, 455 (1976)).
39. Id. at 2164.

698 [Vol. 31
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tutional propriety of the line RFRA drew to protect nascent and dis-
guised violations of free exercise was lacking a constitutional basis.

Thus, the majority's analysis on the federalism issue can be
stated in a simple (though flawed) syllogism:

Major Premise: The legislative authority of Section 5 of the
Fourteenth Amendment is limited to remedying constitu-
tional violations of rights protected by the Fourteenth
Amendment and does not extend to making substantive
changes in the law.
Minor Premise: RFRA seeks to change the substantive law
(the meaning of free exercise, as the clause was interpreted
by a majority of the Court in Smith), rather than remedy con-
stitutional violations.
Conclusion: RFRA is a violation of the principles of federal-
ism (government of enumerated powers) and separation of
powers and therefore is unconstitutional. 40

2. Concurring Opinions

a. Justice Stevens' Concurrence:

In addition to joining, in part, Justice Scalia's concurring opinion,
Justice Stevens, in a solitary two paragraph concurring opinion, made
the most startling claim suggested in the entire case: RFRA violates
the Establishment Clause because it constitutes a "governmental pref-
erence for religion, as opposed to irreligion."4 1

b. Justice Scalia's Concurrence:

Justice Scalia joined Justice Kennedy's majority opinion, with the
exception of Justice Kennedy's historical analysis of Section 5 of the
Fourteenth Amendment. 4 2 Justice Scalia also wrote a separate con-
curring opinion "to respond to the claim of Justice O'Connor's dis-
sent... that historical materials support a result contrary to the one
reached in [Smith] ."43 From an historical perspective, Justice Scalia
reasoned that just because "legislatures sometimes (though not al-
ways) found it 'appropriate,'. . to accommodate religious practices
does not establish that accommodation was understood to be constitu-
tionally mandated by the Free Exercise Clause."4 4 Justice Scalia,
while voting to overturn a nearly unanimous Congress in enacting
RFRA, ironically concludes that "the people, through their elected rep-

40. For a revision of the Court's premises and conclusion, see infra Conclusion.
41. Boerne, 117 S. Ct. at 2172 (Stevens, J., concurring).
42. Id. at 2172 (Scalia, J., concurring).
43. Id. at 2172 (Scalia, J., concurring).
44. Id. at 2174 (Scalia, J., concurring).
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resentatives ... rather [than] this Court, shall control the outcome of
those concrete cases."45

3. Dissenting Opinions

Justices O'Connor, Breyer and Souter each wrote separate dis-
sents predicated on the proposition that the majority's minor premise
that RFRA seeks to change the law of free exercise is problematic be-
cause the majority relies upon the Court's questionable 5/4 holding in
Smith as the sole constitutional "yardstick" of the meaning free
exercise.

46

a. Justice O'Connor's Dissent

Justice O'Connor's dissent, joined in part by Justice Breyer except
for Part I which critiques the historical legitimacy of Smith, highlights
the problematic nature of Smith. She acknowledges that "if I agreed
with the Court's standard in Smith, I would join the opinion."47 How-
ever, she makes it clear that she does not agree with Smith: "I con-
tinue to believe that Smith adopted an improper standard for deciding
free exercise claims."4s

Justice O'Connor's critique of Smith rests upon several grounds.
First, she observes that while in Smith five members of the Court ap-
parently limited the scope of the Free Exercise Clause to intentional
discrimination, that controversial issue had been neither briefed nor
argued. 49

Second, while avoiding actually overruling contrary case law,
Smith's narrow interpretation of the scope of the Free Exercise Clause
necessarily placed the Court's free exercise interpretations in tension
with prior contrary case law, obscuring if not contradicting the princi-
ple of stare decisis (that the majority imposed a duty on Congress to
follow strictly):

Before Smith, our free exercise cases are generally in keeping
with this idea: where a law substantially burdened relig-
iously motivated conduct-regardless whether it was specifi-
cally targeted at religion or applied generally-we required
government to justify that law with- a compelling state inter-

45. Id. at 2176 (Scalia, J., concurring).
46. Boerne, 117 S. Ct. at 2176 (O'Connor, J., dissenting); Boerne, 117 S. Ct. at 2185

(Souter, J., dissenting); Boerne, 117 S. Ct. at 2186 (Bryer, J., dissenting).
47. Boerne, 117 S. Ct. at 2176 (O'Connor, J., dissenting).
48. Id. at 2176 (O'Connor, J., dissenting).
49. Id. at 2176 (O'Connor, J., dissenting).

700 [Vol. 31
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est and to use means narrowly tailored to achieve that
interest.

50

Third, Justice O'Connor notes that Smith is contrary to our his-
tory, stating:

The historical evidence casts doubt on the Court's current in-
terpretation of the Free Exercise Clause. The record reveals
that its drafters and ratifiers more likely viewed the Free Ex-
ercise Clause as a guarantee that government may not un-
necessarily hinder believers from freely practicing their
religion, a position consistent with our pre-Smith
jurisprudence.

5 1

Fourth, because Smith is a recent decision that may yet be over-
ruled, it should carry less weight:

I believe that, in light of both our precedent and our Nation's
tradition of religious liberty, Smith is demonstrably wrong.
Moreover, it is a recent decision. As such, it has not engen-
dered the kind of reliance on its continued application that
would militate against overruling it. 5 2

Finally, Justice O'Connor observed that Smith "has harmed reli-
gious liberty."5 3 If Justice O'Connor is making a factual claim by this
assertion, then she may be stating the predicate facts upon which
Congress may have had constitutional authority to enact remedial leg-
islation under RFRA.

b. Justice Souter's Dissent:

Justice Souter also dissented on the grounds that "I have serious
doubts about the precedential value of the Smith rule and its entitle-
ment to adherence." 5 4 Justice Souter's doubts stem from the fact that
the Smith rule has never been either briefed or argued:

[uin order to provide full adversarial consideration, this case
should be set down for reargument permitting plenary reex-

50. Id. at 2177 (citing Hernandez v. Commissioner, 490 U.S. 680, 699 (1989); Hob-
bie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 141 (1987); United States
v. Lee, 455 U.S. 252, 257-58 (1982); McDaniel v. Paty, 435 U.S. 618, 626-29 (1978);
Wisconsin v. Yoder, 406 U.S. 205, 215 (1972); Gillette v. United States, 401 U.S. 437,
462 (1971); Sherbert v. Verner, 374 U.S. 398, 403 (1963)). Justice Kennedy opines:
"When the political branches of the Government act against the background of a judicial
interpretation of the Constitution already issued, it must be understood that in later
cases and controversies the Court will treat its precedents with the respect due them
under settled principles, including stare decisis, and contrary expectations must be dis-
appointed." Id. at 2172.

51. Boerne, 117 S. Ct. at 2178.
52. Id. at 2177.
53. Id. at 2177 (noting specific instances where courts have relied upon Smith to

the detriment of the liberties of religious adherents).
54. Id. at 2186 (Souter, J., dissenting).
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amination of the issue. Since the Court declines to follow
that course, our free-exercise law remains marked by an 'in-
tolerable tension,'. . . and the constitutionality of the Act of
Congress to enforce the free-exercise right cannot be soundly
decided.

5 5

c. Justice Breyer's Dissent:

Justice Breyer, who joined Justice O'Connor for part of her dis-
sent, also filed a separate dissent agreeing with Justices O'Connor and
Souter that "the Court should direct the parties to brief the question
whether Employment Division, Dept. of Human Resources of Oregon
v. Smith . . . was correctly decided, and set this case for
reargument."

5 6

III. ANALYSIS

A. THE FEDERALISM ISSUE

1. The Majority's Flawed Framing of the Section 5 Federalism
Question

The majority poses the federalism issue in an either/or format
that misstates the constitutional principle (and thereby misstates the
major premise of the syllogism) and consequently predetermines the
conclusion incorrectly. According to the majority, Section 5 of the
Fourteenth Amendment either provides Congress with substantive
authority to remake the Constitution, or is strictly limited to remedy-
ing established constitutional violations. Given the way the question
is framed by the majority, not even the dissenting justices challenge
the notion that Congress may not create substantive rights which
have no basis in the constitutional text. This is ironic given the
Court's own willingness to create such rights as the right of privacy
out of the "penumbras" of the Due Process Clause. The Court does not
explain why it is the only branch of government empowered to seek a
coherent understanding of fundamental rights.

2. In Search of The Proper Framing of the Section 5 Federalism
Question (The Major Premise): What is the Appropriate
Consideration the Court Ought to Give Congress'
Section 5 Enforcement Decisions?

The critical federalism issue in Boerne is not properly stated as an
either/or question, but rather, as an evaluative assessment of the ap-
propriate standard of deference the Court ought to afford Congress'

55. 117 S. Ct. at 2185 (Souter, J., dissenting) (citations omitted).
56. Id. at 2186 (Breyer, J., dissenting) (citations omitted).
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enforcement decisions. While the three dissenting justices do not re-
frame the federalism issue, their unwillingness to hold RFRA uncon-
stitutional turns, in part, on their unwillingness to find that Congress
did not have the enforcement of the Free Exercise Clause in mind
when they passed RFRA. Without recognizing the federalism point,
the dissenting justices are arguing that the Court should take more
seriously the considered judgment of Congress regarding Section 5 en-
forcement strategies. This unarticulated question regarding the ap-
propriate weight the Court ought to afford Congress' enforcement
decisions is the real federalism issue posed in Boerne.

Whether analyzing the federalism or separation of powers issue,
the Boerne case raises questions regarding the proper role Congress
should play in constitutional interpretivism. In our constitutional
scheme, the Court has the final word in most areas of constitutional
debate. But conceding that the Court has the final word does not
mean that an interpretivist discussion should not take place. Indeed,
where the controversy involves an assessment of sociological facts,
Congress is better suited than the Court to make the appropriate fact-
finding determination. In any event, the Court as a matter of estab-
lished stare decisis authority has established a more expansive role for
Congress' Section 5 enforcement authority than the Court recognized
in Boerne. From the variant interpretivist perspectives of plain mean-
ing, original intent, stare decisis, policy, entitlement and coherency
the Court should have upheld RFRA as enacted within Congress'
proper Section 5 enforcement authority.

a. Plain Meaning

While the majority invokes the "plain meaning" of Section 5 in
defense of their holding, the opinion ultimately imposes a test not re-
flected in the text. Section 5 states: "The Congress shall have the
power to enforce, by appropriate legislation, the provisions of this arti-
cle."5 7 In deference to this plain language, the Court admits: "In as-
sessing the breadth of Section 5's enforcement power, we begin with
its text. Congress has been given the power 'to enforce' the 'provisions
of this article.'"58 However, rather than relying on the text of Section
5 to interpret its meaning, the Court reinterprets the phrase "to en-
force" to mean "to remedy," an arguably more restrictive meaning. 59

To restrict the phrase even further, the Court retranslates the substi-
tuted phrase "to remedy" to mean "appropriate remedial measures."60

57. Id. at 2162.
58. Id. at 2163.
59. Id. at 2163-64.
60. Id. at 2168-69.
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Finally, the Court redefines "appropriate remedial measures" to mean
measures exhibiting a "congruence" and "proportionality" approved of
by a majority of the Court, rather than a nearly unanimous Congress.
So much for reliance on plain meaning.

b. Original Intent

The majority buttresses the "plain meaning" argument with an
appeal to "original intent."6 1 To prove "to enforce" has a restricted
meaning, the majority extensively references congressional drafting
efforts beginning in January of 1866 for what would become the Four-
teenth Amendment. 62 The original proposal contained "necessary and
proper" language, that was opposed because the proposed Amendment
would give Congress a power to intrude into traditional areas of state
responsibility, a power inconsistent with the federal design central to
the Constitution.6 3 Under Section 5 of the revised Amendment, which
was reported to Congress on April 30, 1866, and was ratified in July
1868 as the Fourteenth Amendment, "Congress' power was no longer
plenary but remedial."64 The Court relies on this legislative history to
denounce any "plenary" congressional power.6 5 Of course, identifying
instances of plenary, as compared with remedial, authority demands
an almost case-by-case analysis. A case-by-case review of prior prece-
dent distinguishing between "plenary" and, therefore, impermissible
legislation, as compared with "remedial" and, therefore, permissible
legislation demonstrates the Court's prior deferential understanding
of Congress' Section 5 remedial authority.

c. Stare decisis

When the majority in Boerne turned to the interpretivist perspec-
tive of stare decisis to explicate the differences between impermissible
plenary authority and permissible remedial authority, the Court faced
a dilemma. The prior cases the Court needed to embrace to invalidate
RFRA have been repudiated; conversely, the modern cases which
seemingly would uphold RFRA have never been abandoned. The
Court never forthrightly resolves this dilemma.

61. Id. at 2164-66.
62. Id.
63. Id. at 2164. "The Congress shall have power to make all laws which shall be

necessary and proper to secure the citizens of each State all privileges and immunities
of citizens in the several States, and to all persons in the several States equal protection
in the rights of life, liberty, and property.' Cong. Globe, 39th Cong., 1st Sess. 1034
(1866)." Id.

64. Boerne, 117 S. Ct. at 2165.
65. Id. at 2165-66.
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Justice Kennedy unashamedly begins his stare decisis analysis of
Section 5 by relying on the authority of the Civil Rights Cases,6 6

wherein the Court invalidated sections of the Civil Rights Act of 1875
on the grounds that by seeking to regulate private conduct, Congress
had exceeded Section 5's corrective or preventive, rather than defini-
tional power. 6 7 While Justice Kennedy acknowledged that the hold-
ings of these questionable cases have been superseded, he added that
the original treatment of "Section 5 power as corrective or preventive,
not definitional, has not been questioned."68

However, the majority cannot cavalierly separate the serious con-
stitutional defects of the Civil Rights Cases, which have long-since
been discredited, from the ratio decidendi of their holding. In the
Civil Rights Cases, the Court held unconstitutional the provisions in
the Civil Rights Act of 1875 that prohibited racial discrimination in
inns, public conveyances, and places of public amusement. 69 Justice
Bradley, writing for an eight justice majority, held that the principles
of federalism prohibited Congress from enacting a municipal code reg-
ulating private racial discrimination. 70 In dicta, he asserted that Con-
gress could not even protect against private interference with voting
rights; jury service, or witness rights. 71

Is Justice Kennedy really suggesting that Justice Bradley got it
right in the Civil Rights Cases when the Court held that Congress in
the Civil Rights Act of 1875 had exercised plenary, not remedial au'
thority? Is Justice Kennedy suggesting that Congress' legislative ef-
forts to remedy the nation from the evils of Jim Crow legislation could
have been condemned as properly beyond the requirements of "con-
gruence" and "proportionality" demanded by Section 5? Doesn't the
modern rejection of the Civil Rights Cases turn on the realization that
Congress, not the Court, got it right both in 1875 and in 1964 in pass-
ing, congressional legislation designed to attack state law having
either the purpose or effect of condoning racially discriminatory
practices?

Justice Harlan wrote a blistering dissent in the Civil Rights Cases
making this very point.7 2 It is Justice Harlan's heroic and prophetic
dissent, not Justice Bradley's suspect majority opinion, that we cele-
brate today. Justice Harlan excoriated the majority's crabbed con-

66. 109 U.S. 3 (1883).
67. Id. at 2166 (citing Civil Rights Cases, 109 U.S. 3 (1883) (invalidating portions

of the Civil Rights Act of 1875 which penalized individuals who denied others the "free
enjoyment of public accommodations and conveyances")).

68. Id. at 2166 (citations omitted).
69. Id.
70. Civil Rights Cases, 109 U.S. at 11.
71. Id. at 11, 17-18.
72. Id. at 26-62 (Harlan, J., dissenting).
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demnation of Congress' attempt through the Civil War Amendments
to protect the civil rights of ex-slaves who still wore the "badge of slav-
ery."73 Justice Harlan argued: "It is not the words of the law but the
internal sense of it that makes the law: the letter of the law is the
body: the sense and reason the soul."74 Justice Harlan could clearly
see that the so-called "separate but equal" standard had a real dis-
criminatory effect, even if packaged in terms of legislation exhibiting
facially neutral non-discriminatory purposes. Justice Harlan's dis-
sent, rather than Justice Bradley's majority opinion, should have been
the starting point of Justice Kennedy's majority opinion in Boerne.
Certainly the "internal sense" or "soul" of the Free Exercise Clause
extends beyond instances of purposeful discrimination, to cases where
seemingly neutral legislation may have a disguised or nascent dis-
criminatory intent or effect. Even if Justice Scalia could not see this
in Smith, couldn't Congress through RFRA embrace this well-estab-
lished, Court-inspired view?

The ignoble Civil Rights Cases prompted Congress to retire from
the field of civil rights enforcement for nearly a century and conse-
quently justified a century of unassailed and pervasive invidious dis-
crimination notwithstanding the promise of the Civil War
Amendments. The passage of the Civil Rights Acts of 196475 and the
Voting Rights Act of 196576 forced the Court to reexamine its narrow
reading of Congress' Section 5 authority. Upon cooler reflection, the
Court admitted that the principles of federalism permit Congress "to
enforce" the provisions of the Fourteenth Amendment by attacking
practices that have a discriminatory effect or "disparate impact" as
well as clearer (but rarer) cases of discriminatory intent. 77

The challenge for Justice Kennedy in Boerne is distinguishing
well-established authority validating the broad discretion afforded
Congress by the Court in "enforcing" the principles of the Fourteenth
Amendment in race relations from the impoverished authority given
Congress in Boerne. The task would have been easier if the Court
could have legitimately said that Congress through Section 5 author-
ity can only "enforce" constitutional claims previously validated by the
Court. Of course this would make Section 5 redundant, but it would
justify Justice Kennedy's federalism argument.

However, Justice Kennedy had to acknowledge the contrary rule
that Congress may legislate to protect against unintended or dis-

73. Id. at 35 (Harlan, J., dissenting).
74. Id. at 26 (Harlan, J., dissenting).
75. Civil Rights Act of 1964, 42 U.S.C. §§ 2000a to 2000h-6 (1994).
76. Voting Rights Act of 1965, 42 U.S.C. §§ 1973a to 1973p (1994).
77. Boerne, 117 S. Ct. at 2171.
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guised discrimination in broader areas than the Court could hold
these same laws unconstitutional:

Legislation which deters or remedies constitutional violations
can fall within the sweep of Congress' enforcement power
even if in the process it prohibits conduct which is not itself
unconstitutional and intrudes into "legislative spheres of au-
tonomy previously reserved to the States."78

Indeed, Justice Kennedy for the majority acknowledged that
"[t]here is language in our opinion in Katzenbach v. Morgan, which
could be interpreted as acknowledging a power in Congress to enact
legislation that expands the rights contained in § 1 of the Fourteenth
Amendment." 79 Repudiating this broader interpretation of Katzen-
bach, the majority concludes, "[tihis is not a necessary interpretation,
however, or even the best one."80 Regardless of the soundness of the
Court's argument in Boerne that Katzenbach does not establish au-
thority for Congress to create new substantive rights, Katzenbach
clearly holds that Congress' "remedial" authority is broader than the
Court's authority to invalidate unconstitutional laws. Thus, Justice
Kennedy's majority opinion in Boerne seeks to interpret Katzenbach
as proposing an untenable either/or alternative for Congress' Section 5
authority. Either Congress' legislation coincides with the Court's
views of the perimeters of constitutionality or it is impermissibly sub-
stantive. The more sensible interpretation suggests that the Court in
Katzenbach afforded Congress wide discretion in assessing the efficacy
of Congress' "enforcement" decisions. Under the discretion afforded
Congress pursuant to Section 5, Congress could protect against nas-
cent or disguised discrimination that itself would not be unconstitu-
tional. What is remarkable about Katzenbach is that the substantial
deference afforded Congress in making a Section 5 "enforcement" deci-
sion prompted many to assume that Congress' power under Section 5
may not have any cognizable limits. Justice Kennedy's majority opin-
ion in Boerne, to the contrary, suggests that Congress' Section 5 au-
thority may not have any cognizable scope.

In Katzenbach v. Morgan,81 a voting rights case, the Court upheld
Section 4(e) of the 1965 Voting Rights Act which invalidated, for Pu-
erto Rican elementary school graduates, a New York Constitutional
provision requiring that all voters be able to read and write English.8 2

Section 4(e) of the Voting Rights Act seemed to conflict with prior au-
thority which had upheld state authority to enact fairly administered

78. Id. at 2163 (citations omitted).
79. Id. at 2168 (citation omitted).
80. Id.
81. 384 U.S. 641 (1966).
82. Katzenbach v. Morgan, 384 U.S. 641, 658 (1966).
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literacy tests. Justice Brennan held that the earlier precedent limited
judicial, but not congressional power, to enforce the provisions of the
Fourteenth Amendment.8 3 Under Section 5, Congress needed only a
rational basis for enacting legislation aimed at enforcing the equal
protection purposes of the Fourteenth Amendment.

Justice Harlan, in dissent, pointed out that the Court previously
had upheld the constitutionality of literacy tests.8 4 Anticipating Jus-
tice Kennedy's opinion in Boerne, Justice Harlan insisted that while
Congress had broad discretion in choosing the means for enforcing the
Equal Protection Clause, its substantive content was ultimately an is-
sue for the Court, rather than the legislature.8 5 Justice Harlan
warned that if Congress could expand constitutional rights, it might
in the future restrict the content of other constitutional rights.8 6 The
fear of setting a precedent whereby constitutional rights could be re-
stricted, according to Justice Harlan, demanded congressional adher-
ence to the Court's prior determination of constitutional rights.8 7 Of
course, the majority rejected Justice Harlan's view, at least with re-
spect to upholding congressional authority to prohibit state laws that
were not unconstitutional.8 8

In Boerne, the majority distinguished the result in Katzenbach
upon the rationale that the Court in Katzenbach could have perceived
a factual basis "on which Congress could have concluded that New
York's literacy requirement 'constituted an invidious discrimination in
violation of the Equal Protection Clause."'8 9 However, if all that is
needed under Katzenbach to validate Congress' broad legislative
power is a hypothetical intent, it is not clear why a "could have con-
cluded" test was not even considered in Boerne? The Court in Boerne
required much more by way of both the quality and quantity of evi-
dence required to justify Congress' enactment of RFRA. IfKatzenbach
had been properly followed, then the Court would have afforded RFRA
presumptive constitutionality, rather than imposing on Congress the
burden of proving the need and efficacy of RFRA.

d. Congress' Policy Rationale Supporting RFRA

If Congress' Section 5 authority is broader than the Court's au-
thority to hold laws unconstitutional, then the proper question for the
Court turns on whether the policy considerations express or implied in

83. Katzenbach, 384 U.S. at 648-49.
84. Id. at 661 (Harlan, J., dissenting).
85. Id. at 667 (Harlan, J., dissenting).
86. Id. at 671 (Harlan, J., dissenting).
87. Id. (Harlan, J., dissenting).
88. Katzenbach, 384 U.S. at 657-58.
89. Boerne, 117 S. Ct. at 2168 (citations omitted) (emphasis added).
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RFRA are rationally based on free exercise principles. Rather than
reviewing the extensive legislative history documenting the free exer-
cise concerns for neutral laws that have discriminatory effects, the
Court recast the factual inquiry to require a redundant inquiry into
cases of invidious discrimination:

In contrast to the record which confronted Congress and the
judiciary in the voting rights cases, RFRA's legislative record
lacks examples of modern instances of generally applicable
laws passed because of religious bigotry. The history of per-
secution in this country detailed in the hearings mentions no
episodes occurring in the past 40 years.90

By disregarding Congress' actual policy justifications for enacting
RFRA the Court, in effect, reverses the presumption of constitutional-
ity normally afforded Congress in making Section 5 enforcement
decisions.

This reversal of the presumption of constitutionality normally af-
forded congressional fact-finding determinations is remarkably con-
trary to Katzenbach in several important ways. First, the Katzenbach
language of "could have concluded" is absent in Boerne. The majority
in Boerne imposes an affirmative burden of proof on Congress rather
than relying on presumptive hypothetical analysis. Second, whereas
Justice Brennan, in Katzenbach, held that Congress' Section 5 author-
ity empowers Congress to prohibit conduct that the Court has previ-
ously established as constitutional (the very issue in Boerne), in
Boerne, the Court demands that Congress' fact-finding be circum-
scribed by the Court's controversial reinterpretation of the boundaries
of constitutionality under the Free Exercise Clause. Third, the Court
limits the fact-finding analysis to the legislative record, whereas in all
other cases the Court has taken judicial notice of facts contained in
their own previous cases as well as legislative facts. Fourth, the Court
interestingly restricts the factual inquiry regarding evidence of reli-
gious discrimination to the past forty years.

(i) Congress in Enacting RFRA Could Have Validly Concluded that
Neutral Laws May Have a Religiously Discriminatory Purpose

or Effect

Could anyone really argue that Congress could not have possibly
concluded that religious discrimination may arise even in cases of gen-
erally applicable laws exhibiting no apparent discriminatory intent?
Why should the Court afford Congress deference by presuming a con-
stitutional intent whenever possible in all areas other than free
exercise?

90. Id. at 2169 (citations omitted).
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(ii) Congress in Enacting RFRA May Have Validly Adopted a
Policy of Attacking Disguised or Nascent Religious Discrimination

The Court in Boerne takes two illegitimate steps regarding the
issue of whether Congress had a legitimate purpose in enacting
RFRA. First, the Court assumed that its most recent holding in the
Smith case, limiting the free exercise to instances of intentional dis-
crimination, is the only permissible interpretation of the Free Exercise
Clause despite the fact that the Court held a contrary view for the
decades preceding Smith.9 1 Second, the Court assumes, contrary to
Katzenbach, that even if the Smith rule is the correct interpretation of
free exercise, that Congress cannot enact broader legislation with the
intended effect of attacking disguised or nascent discrimination. The
Court, in effect, creates a discrepancy between the authority of the
Court to attack instances of racial discrimination (permitting attacks
on disparate impact or effect as well as discriminatory intent) and reli-
gious discrimination (limiting congressional efforts only to cases of
demonstrated invidious intent).

Does it really make any sense for the majority in Boerne to re-
strict the factual inquiry in the legislative record to congressional con-
cern over blatant instances of religious bigotry which the majority
opinion in Smith already protects? The entire motivation for Congress
enacting RFRA is that the Court's impoverished view of free exercise
as manifested in Smith inadequately protects the core values implicit
in the very notion of free exercise. If the Court's interpretation of free
exercise provided adequate protection for religious minorities, RFRA
would have been redundant and unnecessary. Indeed, from the point
of view evidenced in Smith, the Free Exercise Clause is unnecessary
because protection against invidious religious discrimination is al-
ready protected by the Equal Protection Clause. Should the constitu-
tionality of RFRA be dependent upon a legislative record proving that
Congress intended to duplicate Smith and protection afforded reli-
gious minorities through the Equal Protection Clause?

The legislative record supporting RFRA does not discuss "modern
instances of generally applicable laws passed because of religious big-
otry" because that was not what was broken and what Congress en-
acted RFRA to fix.9 2 The majority's demand that Congress' fact-
finding inquiry be limited to instances of invidious discrimination
misses the point entirely. That does not mean that Congress could not
have supplied the requisite "episodes" had they believed that was nec-
essary. Normally, if it is lacking in the legislative record, the Court

91. This arrogance in constitutional intepretivism will be discussed in the next sec-
tion dealing with the Court's separation of powers argument.

92. Boerne, 117 S. Ct. at 2169.
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supplies this evidence through hypothetical intent or judicial notice of
legislative fact, where such facts are demonstrably available.

(iii) The Court Could Have Judicially Noticed Its Own Prior Court
Records and Legislative Facts to Uphold Congress' Policy Basis for

Enacting RFRA

a. Judicial Notice of Court Records

The majority of the Court criticizes Congress' failure to "detail" in

their legislative history any modern examples of invidious discrimina-
tion, while they cite in the immediate preceding paragraph their own
encounter with just such a case.9 3 The majority could have judicially
noticed that in Church of the Lukumi Bahalu Aye, Inc. v. Hialeah,94

the City of Hialeah in 1987 enacted "animal sacrifice" laws, neutral on
their face and having specified "health risk," "emotional injury to chil-
dren," "animal cruelty" and "zoning laws" justifications, despite an in-
vidious discrimination intent.9 5 The Court in Hialeah determined
that the City of Hialeah had enacted the questioned legislation for the
very reason that "It]he prospect of a Santeria church in their midst
was distressing to many members of the Hialeah community ... "96

The Court could have further noticed that the federal district court in
Hialeah granted summary judgment to the City because, in part, "the
ordinances did not target religious conduct 'on their face'... .97 Simi-

larly, the Court of Appeals for the Eleventh Circuit affirmed the con-
stitutionality of these neutral ordinances in a one-paragraph per
curiam opinion.98 It ultimately took an expensive appeal to the
United States Supreme Court to invalidate these neutral ordinances
which ostensibly prohibited animal sacrifices within the city for public
health reasons, when in fact the real purpose of the ordinance was to
rid the city of an unpopular religion.

If Congress had understood that the Court would demand exam-
ples of disguised invidious discrimination as a justification for RFRA,
couldn't Congress have suggested that if the City of Hialeah had at-
tempted to disguise invidious discrimination by legislative language
"neutral" on its face, then other governmental entities might also be

93. Id. at 2168 (citing Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S.
520 (1993) (holding that a law targeting religious beliefs is not permissible)).

94. 508 U.S. 520 (1993).
95. Church of the Lukumi Babala Aye, Inc. v. Hialeah, 508 U.S. 520, 529-30 (1993).
96. Hialeah, 508 U.S. at 526.
97. Id. at 529 (quoting Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 723 F.

Supp. 1467, 1483 (S.D. Fla. 1988), affd, 936 F.2d 586 (11th Cir. 1991), rev'd, 508 U.S.
520 (1993)).

98. Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 936 F.2d 586 (11th Cir.
1991), rev'd, 508 U.S. 520 (1993).
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as intolerant? After Hialeah, is it not reasonable to suppose that
these same intolerant actors might learn in the future to be more dis-
crete in building their legislative record? What if the city officials in
Hialeah had simply winked at each other in closed session as they
publicly discussed health risks and issues of animal cruelty, rather
than holding an emergency public meeting to discuss how to rid the
community of the hated Santerians? Could Congress not have built a
legislative record replete with concern over "disguised" or "nascent"
discriminatory practices after the fashion of the City of Hialeah?
Should not the Supreme Court have built that record for Congress by
way of judicial notice of their own judicial records?

b. Judicial Notice of Legislative Facts

The Supreme Court has generally not been shy about judicially
noticing legislative facts. The Brandeis brief, made famous in Muller
v. Oregon,9 9 has ever since stood for the comparative elevation of soci-
ological facts over formalized legal reasoning. As Justice Holmes ex-
plained in Chastleton Corp. v. Sinclair,10 0 "the Court may ascertain as
it sees fit any fact that is merely a ground for laying down a rule of
law."' 0 1 For example, the Court in Brown v. Board of Education,0 2

disingenuously distinguished, rather than directly overruled, Plessy v.
Ferguson10 3 when the Court, relying on a social science appendix, ju-
dicially noticed the sociological view that in the area of public educa-
tion separate is inherently unequal.' 0 4 In Boerne, the majority, rather
than considering extant sociological facts evidencing the discrimina-
tory effects of neutral laws, implied either that they had no authority
to supply the sociological evidence that would support RFRA, or that
they were totally unaware of the indisputable sociological fact that
religious minorities suffer disproportionately in a society unaware or
intolerant of nontraditional religious practices.1 0 5

By suggesting that Congress had not "detailed" any "episodes" of
"religious bigotry" in the past "40 years," the Court implicitly noticed,
contrary to patently obvious sociological evidence to the contrary, 40
years of unrequited religious tolerance in this country. 10 6

99. 208 U.S. 412 (1908).
100. 264 U.S. 543 (1924).
101. Chastleton Corp. v. Sinclair, 264 U.S. 543, 548 (1924).
102. 347 U.S. 483 (1954).
103. 163 U.S. 537 (1896).
104. Brown v. Board of Educ., 347 U.S. 483, 494-95 (1954).
105. Boerne, 117 S. Ct. at 2169.
106. Id.
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(iv) Why Should Congress' Policy Review be Limited by the Court's

Improper Noticing of 40 Years of Unrequited Tolerance

Why 40 years? Does the Court rely on a 40 year boundary of in-

quiry regarding past religious tolerance out of a frank admission that,
for example, the Jehovah's Witnesses were intentionally discrimi-
nated against for their lack, of patriotism during the preceding war
years? More obviously, can anyone doubt whether the Mormon prac-
tice of religiously-inspired polygamy was intentionally targeted for in-
vidious discrimination throughout the last half of the nineteenth
century? In addition to these obvious examples, the Court could have
made its own extensive list of instances of religious intolerance mani-
fest throughout its own history of free exercise cases. Indeed, wasn't

the very cause of religious intolerance the reason why our Framers
incorporated the Free Exercise Clause as the first protected liberty
under the Bill of Rights? Why not admit our past, present and future
history of religious bigotry rather than imply that in the last 40 years
we all have matured as a nation above religious intolerance?

e. Entitlement Reasoning

None of the justices in Boerne and few scholars suggest that there

are no limits to Congress' Section 5 authority. The challenge is to
identify the proper constitutional limits of Congress' Section 5 enforce-
ment authority, rather than denying any enforcement authority
broader than that which is constitutionally required. In response to
Harlan's concern in Katzenbach over empowering congress to legislate
regarding the scope of our protected rights, scholars have explained
that the Court can expand through Section 5 the scope of protected
civil rights, but not narrow those same rights. As the Fifth Circuit
observed in Boerne: "Congress may not (1) create a statutory right pro-
hibited by some other provision of the Constitution, (2) remove rights
granted by the Constitution, or (3) create a right inconsistent with an
objective of a constitutional provision." 10 7

Restated in a familiar liberal format, Congress may ratchet up
constitutional rights, but may not restrict the same. This non-sym-
metric authority of Congress under Section 5 makes sense from the
perspective of constitutional democracy. In a liberal state the risk is
that the democratic majority will seek its own interest at the expense
of the minorities. Basic entitlement rights create a base line below
which the majorities may not interfere. When the majority limits it-
self out of deference to the civil liberties of the minority, is there really

107. Boerne, 73 F.3d at 1356.
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a comparable civil liberties threat? RFRA does not represent a threat
to civil rights, but a celebration of those rights.

f. Coherency

In invalidating RFRA, the Court held that Congress cannot pro-
tect against anything other than constitutionally infirm forms of dis-
crimination.10 8 If this position is coherently applied, then many more
politically correct congressional acts are subject to challenge. For ex-
ample, Title VII employment discrimination provisions of the Civil
Rights Act of 1964, the Voting Rights Act of 1965, the Age Discrimina-
tion Act, the Americans with Disability Act of 1990,109 all expand or
ratchet up rights beyond that previously required by the Court's Four-
teenth Amendment cases.

By way of example, the Americans with Disabilities Act of 1990
("ADA") presents a Boerne question that has not yet been addressed.
Under the "Findings and Purpose" section of the ADA, Congress ac-
knowledges that "unlike individuals who have experienced discrimi-
nation on the basis of race, color, sex, national origin, religion, or age,
individuals who have experienced discrimination on the basis of disa-
bility have often had no legal recourse to redress such discrimina-
tion."110 Congress therein acknowledges that the courts have not
recognized a substantive right arising from the Fourteenth Amend-
ment that protects the disabled against discrimination. Clearly,
therefore, the ADA cannot be construed as a remedial attack on forms
of discrimination cognizable under the Fourteenth Amendment. If
not, then how can the ADA escape the Boerne's holding that Congress
lacks the "power to decree the substance of the Fourteenth Amend-
ment's restrictions on the States.""'

Unlike RFRA, the ADA expressly ties Congress' authority to en-
act the ADA under Congress' "power to enforce the fourteenth amend-
ment," but also adds for good measure Congress' separate power "to
regulate commerce .. "112 However, the ADA expressly applies
against state governments as well as private actors. The Supreme
Court in Seminole Tribe of Florida v. Florida, 13 recently held that
Congress may not rely upon Congress' plenary authority under the
commerce clause to abrogate the state's eleventh amendment immu-
nity.114 Indeed, the Court in Seminole Tribe expressly overruled the

108. Boerne, 117 S. Ct. at 2163.
109. 42 U.S.C. § 12101 (1994).
110. 42 U.S.C. § 2000e (1994).
111. Boerne, 117 S. Ct. at 2164.
112. 42 U.S.C. § 2000e (1994).
113. 116 S. Ct. 1114 (1996).
114. Seminole Tribe of Florida v. Florida, 116 S. Ct. 1114, 1119 (1996).
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plurality opinion in Pennsylvania v. Union Gas Co.,1 1 5 which held

that Congress had power under the commerce clause to abrogate the

state's Eleventh Amendment immunity.1 1 6 In comparison, the Court

in Fitzpatrick v. Bitzer1 1 7 held that because the Fourteenth Amend-

ment fundamentally altered the balance of state and federal power,

Section 5 of the Fourteenth Amendment provides the only authority

for Congress to abrogate the states' Eleventh Amendment immunity

protection. 118

Applied to the ADA, while Congress has the authority under Sec-

tion 5 to abrogate state immunity, Boerne suggests that the ADA, in

creating substantive rights for the disabled, goes beyond Congress'

Section 5 authority. While Congress' authority under the Commerce

Clause may be broader than Congress' Section 5 enforcement author-

ity, Congress may not impose those rights against the states in contra-

diction of Eleventh Amendment immunity protection.

This same constitutional challenge could be revisited in many of

the federal acts expanding civil liberties beyond that which the Court

has required as a matter of constitutional principle. If the Court is to

remain coherent, the Boerne case threatens to undermine much more

than Congress' attempt in RFRA to protect against interference with

free exercise of religion.

B. THE SEPARATION OF POWERS ISSUE

Although Justice Kennedy, writing for the majority, focuses pri-

marily on the issue of federalism to invalidate RFRA, he concludes his

opinion with a brief, but necessary, separation-of-powers argu-

ment.1 1 9 Essentially the argument is that Smith's interpretation of

the Free Exercise Clause effectively rejects as a matter of constitu-

tional principle the compelling state interest test that Congress in en-

acting RFRA seeks to restore. Again from a federalism perspective,

this argument assumes, contrary to the authority discussed above,

that Congress cannot prohibit under Section 5 acts that are not inde-

pendently unconstitutional. Revisiting this issue from a separation of

powers perspective, Justice Kennedy acknowledges that "[wihen Con-

gress acts within its sphere of power and responsibilities, it has not

just the right but the duty to make its own informed judgment on the

meaning and force of the Constitution."
1 20

115. 491 U.S. 1 (1989).
116. Seminole Tribe, 116 S. Ct. at 1128 (overruling Pennsylvania v. Union Gas Co.,

491 U.S. 1 (1989)).
117. 427 U.S. 445 (1976).
118. Fitzpatrick v. Bitzer, 427 U.S. 445, 452-56 (1976).
119. Boerne, 117 S. Ct. at 2171-72.
120. Id. at 2171.
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Accordingly, to sustain the separation of powers argument, Jus-
tice Kennedy must demonstrate that (1) Smith establishes a unified
and coherent meaning for the Free Exercise Clause as a matter of
stare decisis principle; (2) Smith's captured meaning unifies and
makes coherent all other interpretivist perspectives offered by the
Court regarding free exercise; and (3) meaning is so well accepted by
the justices of the Supreme Court as coherent and comprehensive that
any further dialogue by either the Court or Congress would be
meaningless.

1. Does Smith Establish a Unified and Coherent Meaning for the
Free Exercise Clause?

Although Justice Scalia's majority opinion in Employment Divi-
sion v. Smith,12 1 repudiates Sherbert's compelling state interest test
(and consequently prompted Congress to enact RFRA), Smith hardly
establishes a coherent and unified interpretation of the Free Exercise
Clause as a matter of stare decisis. Rather than overruling contrary
authority, Justice Scalia merely distinguishes any authority that in-
terferes with his holding that "the right of free exercise does not re-
lieve an individual of the obligation to comply with a 'valid and
neutral law of general applicability on the ground that the law pros-
cribes (or prescribes) conduct that his religion proscribes (or
prescribes)."

1 22

Justice Scalia in Smith acknowledges well established authority
where the Court has invalidated "neutral, generally applicable law"
where free exercise claims were coupled with free speech claims. 123

Similarly, he does not dispute the line of cases involving both free ex-
ercise and family rights as establishing compelling state interest
tests.124 He distinguishes, rather than overrules, these free exercise
cases because they do not fit his interpetivist view:

The only decision in which we have held that the First
Amendment bars application of a neutral, generally applica-
ble law to religiously motivated action have involved not the
Free Exercise Clause alone, but the Free Exercise Clause in
conjunction with other constitutional protections, such as
freedom of speech and of the press. 125

Further, Justice Scalia has to admit that at least as applied to
state unemployment compensation cases, the "compelling state inter-
est" test has been well-established. Justice Scalia further distin-

121. 494 U.S. 872 (1990).
122. Employment Div. v. Smith, 494 U.S. 872, 879 (1990) (quotations omitted).
123. Smith, 494 U.S. at 881.
124. Id. at 879-80.
125. Id. at 881.
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guishes all the other myriad circumstances where the Court has

analyzed free exercise issues under a compelling state interest test on

the ground that while the stricter test has been repeatedly invoked,

the Court has always found-that the state has met its burden. 126 This

complex distinguishing of contrary authority hardly bespeaks of a uni-

fied and coherent reinterpretation of the meaning of free exercise.
Nor was Justice Scalia's analysis of the meaning of the Free Exer-

cise Clause without challenge. Justice O'Connor, challenging Justice

Scalia's interpretation in her separate concurring opinion, complained

that Justice Scalia's interpretation of the Free Exercise Clause limits

its protection to "the extreme and hypothetical situation in which a

State directly targets a religious practice" and thereby relegates free

exercise protection "to the barest level of minimum scrutiny that the

Equal Protection Clause already provides."127

2. Does the Free Exercise Clause Have a Unified and Coherent

Meaning Captured by Smith?

The notion that religion potentially occupies such a critical role in

the life of adherents that government ought to defer, whenever practi-

cal, to conduct that is religiously motivated would seem to be at the

core of any notion of free exercise of religion.1 28 However, the Court

has wrestled with this issue over and over and has never given a uni-

fied and coherent interpretation of the clause. The most that can be

stated is that the Court has employed different interpretivist para-

digms throughout our history, partially dependent upon the historical

circumstances of the case, the special facts of the case and the political

views of the particular justices deciding the specific case. Rather than

a unified and coherent view of free exercise, the cases demonstrate a

work in progress with the Smith opinion representing a partial and

controversial voice in the conversation.

126. Id. at 883 (citations omitted).

127. Id. at 894 (O'Connor, J., concurring).
128. See Michael W. McConnell, The Origins and Historical Understanding of Free

Exercise of Religion, 103 HAav. L. REV. 1409 (1990) (providing historical support that
the Framers intended that the free exercise clause would provide some protection
against governmental proscriptions). See contra, Philip A. Hamburger, A Constitutional
Right of Religious Exemption: An Historical Perspective, 60 GEO. WASH. L. REV. 915
(1992) (arguing against an historical argument for religious exemptions). See also Kurt
Lash, The Second Adoption of the Free Exercise Clause: Religious Exemptions Under the
Fourteenth Amendment, 88 Nw. U. L. REV. 1106 (1994) (Reconstruction Congress in-
tended that the 14th Amendment apply to the states and extend the protection of free
exercise).
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a. The Original Belief/Conduct Paradigm Used to Uphold Invidious
Discrimination Against Religion: Reynolds and Beason

It is ironic that Justice Scalia in Smith cites and relies extensively
on the original interpetivist authority of Reynolds v. United States129

to justify limiting the meaning of the Free Exercise Clause to the
"fundamental nonpersecution principle." 130 Justice Kennedy, on the
other hand, omits any reference to Reynolds when, in the opening
lines of Hialeah, he suggests that religious persecution is rare in our
constitutional history.131 Though often not admitted or even dis-
cussed, the Reynolds case presents a clear example of Congress enact-
ing punitive legislation (though facially neutral) aimed specifically at
a religious people, the Mormons, which extended well beyond their
practice of polygamous marriages to encompass many other related
rights. If this is the foundational case for Justice Scalia's holding in
Smith, then the particulars of Reynolds are worth examining.

The political context surrounding the 1878 Reynolds case begins
with the 1856 Republican Party platform, which set as its goals the
eradication of the twin relics of barbarism: slavery and polygamy. 132

The Republican assault against polygamy was really only part of a
larger campaign against the Mormon church as the dominating influ-
ence over Mormon communitarian tendencies. The Morrill Act had
been introduced in 1856, but Southern congressmen resisted any leg-
islation that could provide a precedent for interfering with the Repub-
lican's other relic of barbarism: slavery. 133 The commencement of the
Civil War eliminated the presence of the Southern congressmen who
had worried over the polygamy precedent and the Morrill Act became
law in 1862.

The Morrill Act's assault on the institution of the Mormon church
is evidenced by the fact that two of the three sections of the Act were
aimed at the church's corporate structure and power, rather than po-
lygamy itself. The second section revoked an 1855 act of the Utah Ter-
ritorial Legislation incorporating the Church of Jesus Christ of Latter-
day Saints and annulled any territorial legislation that countenanced
polygamy.134 The third section prohibited any religious or charitable

129. 98 U.S. 145 (1878).
130. Hialeah, 508 U.S. at 523.
131. Id. at 424.
132. Congressional Globe, 1860 at 1410. For a more complete analysis of the na-

tional assault on Mormon society in general and the institution of polygamy in specific,
see Edwin B. FIRMAGE & R. COLIN MANGRUM, ZION IN THE COURTS: A LEGAL HISTORY OF
THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, 1830-1900 at 128-260 (1988).

133. Representative Lawrence D. Branch of North Carolina commented in 1860: "If
we can render polygamy criminal, it may be claimed that we can also render criminal
the other 'twin relic of barbarism,' slavery." Congressional Globe, 1860 at 1410.

134. Morrell Act, ch. CXXVI, § 2, 12 Stat. 501 (1862).
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organization in any territory from holding real estate valued at more
than $50,000, an unsubtle attempt to attack the economic power of the
Mormon church. 135

Against the Mormon claim that such punitive legislation aimed at
a religious people would violate the First Amendment's mandate that
Congress shall make no law ... prohibiting the free exercise [of reli-
gion], Representative Roger A. Pryor of Virginia in 1860 expressed the
ad terrorem argument that would become the ratio decidendi of the
Reynolds opinion (and ultimately underlies Justice Scalia's majority
opinion in Smith):

if sound in principle, [the principle that religiously inspired
practices are constitutionally exempt from otherwise prohibi-
tive law] will avail to cover any abomination which affects a
religious character. It will suffice for the protection of Thug-
ism or Suttee, as well as polygamy. Plainly, then, it is an
unsound argument and a pernicious philosophy which con-
duces to such absurd and mischievous consequences. 136

While the Morrill Act was enacted in 1862, exigencies of the Civil
War delayed its problematic enforcement. It has been reported that
President Lincoln, having signed the Morrill Act, compared the Mor-
mon church to a log he had encountered as a farmer that was "too
hard to split, too wet to burn and too heavy to move, so we plowed
around it. That's what I intend to do with the Mormons. You go back
and tell Brigham Young that if he will let me alone, I will let him
alone."1

37

The respite against an assault on Mormondom, provided initially
by the Civil War and later by procedural barriers to effective polyg-
amy prosecutions, came to an end with the successful prosecution of
George Reynolds, a private secretary to Brigham Young in Reynolds v.
United States.138 Reynolds provided the United States Supreme
Court with the Court's first opportunity to articulate a paradigmatic
interpretation of the Free Exercise Clause.

The tainted perspective of the justices can be seen more clearly in
their handling of several minor issues in the case, that have largely
been ignored by historians. First, in reviewing the empanelling of the
jury, the Court upheld the prosecution's successful challenge for cause
certain jurors who refused during voir dire, on grounds of self-incrimi-
nation, to answer questions regarding whether they were living in po-

135. Id. § 3, 12 Stat. 501-02.
136. Congressional Globe 1860 at 1496.
137. GuSTIVE LARSON, THE 'AMERICANIZATION'OF UTAH FOR STATEHOOD 60 n.61

(1971).
138. 98 U.S. 145 (1878).
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lygamy. 13 9 The Court upheld this ruling despite the fact that each
challenged juror stated that he could render a verdict according to the
law. 140 Also, validating these questions was contrary to common law
precedent that jurors cannot be asked questions tending to disgrace
the person questioned or subject the person to criminal prosecution. 141
At the same time the Court upheld the lower court's overruling of de-
fense's challenge for cause of two jurors who admitted that based upon
pretrial publicity arising from the earlier trial they had either formed,
expressed or presently entertained opinions regarding the defendant's
guilt or innocence. 142

Second, the Court upheld the admission of statements of what
purported to be, without foundation for authenticity or accuracy, the
former testimony of Reynold's second wife regarding the fact of their
marriage, despite foundation, hearsay and confrontation objections,
and without even considering the issue of marital privilege. 143

Third, the Court upheld two seemingly contradictory jury instruc-
tion challenges. On the one hand, the Court upheld the trial court's
unwillingness on the issue of requisite criminal intent to instruct the
jury that if Reynolds had married polygamously out of a sense of reli-
gious duty that the verdict must be "not guilty," and instead in-
structed the jury that "the want of understanding on his part that he
was committing a crime-did not excuse him; but the law inexorably
in such a case implies the criminal intent."1 44 This instruction clearly
was designed to undermine the remote possibility, given the decidedly
anti-Mormon makeup of the jury, of jury nullification based on the ab-
sence of actual criminal intent. Lest the jurors miss the point, the
court further inflamed the jury with the following instruction:

139. Reynolds v. United States, 98 U.S. 145, 147-51 (1878).
140. Reynolds, 98 U.S. at 147-48, 151, 157.
141. Id. at 147-48, 151, 157. The Court surprisingly noted that based on the jurors'

invocation of the privilege against self-incrimination, "It is apparent that all the jurors
to whom the challenges related were or had been living in polygamy," despite the fact
that one of the jurors stated that "I am only a fornicator," thus rebutting the conclusion
that he was a polygamist. Id. at 148.

142. Reynolds, 98 U.S. at 146-47, 156-57. The first juror who was unsuccessfully
challenged for cause by the defendant, Eli Ransohoff, during voir dire in response to a
question of whether he had formed or expressed an opinion as to the guilt or innocence
of the prisoner answered: "I have expressed an opinion by reading the papers with the
reports of the [previous] trial." Id. at 146. The second unsuccessfully challenged juror
was also asked by the district attorney during voir dire: "Have you formed or expressed
any opinion as to the guilt or innocence of this charge?" The juror answered: "I believe I
have formed an opinion." Defense counsel followed up with the question: "Do you enter-
tain that opinion?" The juror answered "I do." Id.

143. Reynolds, 98 U.S. at 162. Justice Field wrote, in the only qualification to an
otherwise unanimous court, three sentence concurring opinion arguing that insufficient
foundation had been laid for the introduction of this former testimony. Id. at 168 (Field,
J., concurring).

144. Reynolds, 98 U.S. at 162.
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I think it not improper, in the discharge of your duties in this
case, that you should consider what are to be the conse-
quences to the innocent victims of this delusion. As this con-
test goes on, they multiply, and there are pure minded
women and there are innocent children,-innocent in a sense
even beyond the degree of innocence of childhood itself.
These are to be the sufferers; and as jurors fail to do their
duty, and as these cases come up in the Territory, just so. do
these victims multiply and spread themselves over the
land.145

Confirmed in the conviction that the religiously inspired practice
of polygamy was delusional, it was predictable that the Supreme

Court would not grant an exemption for religiously motivated polyg-

amy, despite the fact that the statute expressly targeted this very

practice and religion. 146 However, the belief/conduct paradigm the
Court invoked in justification for their refusal covered more than nec-

essary and has tainted free exercise analysis ever since: "Congress
was deprived of all legislative power over mere opinion, but was left
free to reach actions which were violative of social duties or subversive
of good order."14 7

Under what has later been described as the Reynolds belief/con-
duct paradigm, religious beliefs are absolutely protected (a higher
level of protection afforded any other entitlement claim), but relig-

iously motivated exercise of that belief is completely unprotected (a

lower level of protection than afforded any other entitlement claim).

Unless the state's regulatory practice targets a belief, the Free Exer-
cise Clause provides no protection, requires no balancing or tolerance
in any degree.

The Court's strained reading that the Free Exercise Clause pro-

vides no protection whatsoever to the free exercise of religious belief,
arises from the argument ad terrorem that the free exercise of reli-

gious beliefs always faces. If free exercise protection were to extend

absolutely beyond beliefs to include conduct, then government could
not survive:

Can a man excuse his practices to the contrary because of his
religious belief? To permit this would be to make the pro-
fessed doctrines of religious beliefs superior to the law of the
land, and in effect to permit every citizen to become a law

145. Id. at 150.
146. Id. at 164. The opinion supplies as a basis for the assurance that polygamy is

delusional, the sociological evidence that "[plolygamy has always been odious among the
northern and western nations of Europe, and, until the establishment of the Mormon

Church, was almost exclusively a feature of the life of Asiatic and of African people. Id.
147. Reynolds, 98 U.S. at 164.
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unto himself. Government could exist only in name under
such circumstances.

148

As extreme examples of the catastrophic consequences that could
follow if the absolute protection offered religious beliefs also absolutely
covered the "exercise" of religious belief, the Court in Reynolds posed
two extreme hypotheticals: human sacrifice as a form of religious wor-
ship and the practice of a wife throwing herself upon the funeral pile
of her dead husband. 149 Because government obviously must be per-
mitted to prohibit human sacrifice, even if religiously inspired, free
exercise cannot be allowed to protect any conduct no matter how sig-
nificant the religious conduct or how trivial the state's interest in reg-
ulating the conduct.

By making the protection afforded free exercise absolute, the
court necessarily relegated it to the limited domain of the harmless:
belief. The Court's holding in Reynolds made the Free Exercise
Clause largely redundant of other constitutional provisions. It is this
redundancy that Justice Scalia in Smith and Justice Kennedy in
Boerne seek to perpetuate.

Even the absolute protection Reynolds afforded religious beliefs
was overwhelmed by the open hostility toward all Mormons in Davis
v. Beason.150 In Beason, the Court upheld an Idaho territorial statute
that not only disfranchised polygamists, but also prohibited from
either voting or holding public office, all "members" of any organiza-
tion that encouraged their members to practice polygamy. 151 Peti-
tioner argued, on the authority of Reynolds, that because religious
beliefs are absolutely protected, disfranchisement predicated solely
upon membership in a disfavored religious organization must be un-
constitutional. The Court, however, surprisingly rejected this claim
by narrowly defining the scope of protected beliefs to pure thought,
unaccompanied by even the act of membership identification:

It is assumed by counsel of the petitioner, that because no
mode of worship can be established or religious tenets en-
forced in this country, therefore any form of worship may be
followed and any tenets, however destructive of society may
be held and advocated, if asserted to be a part of the religious
doctrines of those advocating and practicing them. But noth-
ing is further from the truth. While legislation for the estab-
lishment of religion is forbidden, and its free exercise

148. Id. at 166-67.
149. Id. at 166.
150. 133 U.S. 333 (1890).
151. Davis v. Beason, 133 U.S. 333 (1890). The practice of prohibiting polygamy

was validated by the Court in Murphy v. Ramsey, 114 U.S. 15, 45 (1885).
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permitted, it does not follow that everything which may be so
called can be tolerated. 15 2

By joining a church that taught that polygamy was ordained of

God, members of the Mormon faith had acted upon the beliefs mani-

fested in the Mormon doctrine; consequently they could be prohibited

from voting or holding public office on the basis of their church mem-

bership alone. Moreover, the voters by the same statute were re-

quired as a condition for voting to take an oath that they did not

belong to any such organization.

To avoid holding the statute unconstitutional as a violation of

Reynolds' belief/conduct dichotomy, the Court narrowed the definition

of religion:
The term 'religion' has reference to one's views of his rela-
tions to his Creator, and to the obligations they impose of rev-
erence for his being and character, and of obedience to his
will. It is often confounded with the cultus or form of worship
of a particular sect, but is distinguishable from the latter.15 3

Thus, under Beason, religious beliefs are absolutely protected

only if they pertain to the believer's conception of God and man's rela-

tions therewith, as compared with the believer's cultus beliefs in inter-

personal relationships. Of course, this strained interpretation of the

Free Exercise Clause eviscerates the clause of any meaning, including

belief itself. If a person may be punished solely for membership in a

church which has as part of its doctrine belief in disfavored conduct,

then the free exercise right has become totally vacuous.

The sterile interpretation of free exercise manifest in Reynolds

and Beason (and resurrected in Smith and Boerne) forced entitlement

claimants to look elsewhere for protection against the power of the

state. This search yielded not a coherent interpretation of the Free

Exercise Clause, but alternative sources of entitlement claims.

b. Free Exercise of Religion Protected in the Context of

Overlapping Rights of Free Speech

The fall of free exercise protection accompanying nineteenth cen-

tury persecution of Mormons for their unchristian belief in polyg-

amy,' 5 4 left a constitutional vacuum for other unpopular religious

minorities experiencing persecution for their nontraditional practices.

During the volatile World War II period, the Jehovah's Witnesses

more successfully relied upon the Free Speech Clause for constitu-

152. Beason, 133 U.S. at 345.
153. Id. at 342.
154. Id. at 341. Justice Field in Beason noted that "[bligamy and polygamy are

crimes by the laws of all civilized and Christian countries." Id.
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tional protection. If under Beason the Free Exercise Clause protected
only belief, and even then only one's conception of God and relation-
ship therewith, then free exercise claims would have to be coupled
with the Free Speech Clause, which protects not only the idea, but the
articulation and advocacy of the idea.

In a series of closely-related Jehovah's Witnesses cases involving
door-to-door evangelical distribution of religious literature and solici-
tation of donations, the Court expanded the scope of protected reli-
gious activities under the aegis of free speech.

In the first case factually involving the overlapping issues of free
speech and free exercise, Lovell v. City of Griffin,15 5 the Court decided
the case strictly on free speech grounds without even discussing the
religious context at issue. Alma Lovell, a member of the Jehovah's
Witnesses, refused to comply with a city ordinance requiring that col-
porteurs first obtain permission from the city manager before distrib-
uting or selling religious circulars, magazines, pamphlets or
handbooks. She refused to obtain permission because she believed she
had been sent by "Jehovah to do His work" and believed that seeking
the city's permission would have been "an act of disobedience to His
commandment."1

56

A clearer case of religiously motivated activity would be hard to
find. However, if the Reynolds and Beason cases taught nothing else
they taught the futility of relying on a free exercise claim to protect
conduct. The Court neither mentioned the fact that Alma was a Jeho-
vah's Witness nor the fact that the evangelical activities involved obvi-
ously implicated core free exercise values. Instead, the Court held
that the ordinance violated freedom of the press by imposing a prior
restraint on speech. 157

The Jehovah's Witnesses followed the same strategy of deferring
to favored free speech over the disfavored belief/conduct marginaliza-
tion of free exercise in Cantwell v. Connecticut.158 Newton Cantwell
and his two sons, Jesse and Russell, ordained ministers for the Jeho-
vah's Witnesses, were arrested for their door-to-door missionary ef-
forts on the streets of New Haven, Connecticut because they had
failed to obtain a certificate from the secretary of the public welfare
council before they commenced their door-to-door missionary ef-
forts. 1 59 As they went door-to-door in a predominantly Catholic neigh-
borhood, the Cantwells would play a record attacking Catholicism and

155. 303 U.S. 444 (1938).
156. Lovell v. City of Griffin, 303 U.S. 444, 448 (1938).
157. Lovell, 303 U.S. at 451-52.
158. 310 U.S. 296 (1940).
159. Cantwell v. Connecticut, 310 U.S. 296, 300 (1940).
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introducing the inhabitants to the Jehovah's Witnesses. Additionally,
the Cantwells would offer for distribution religious books and pam-

phlets and would solicit contributions to cover the cost of the
publications. 160

The Cantwells were convicted for failing to obtain a certificate
prior to their conducting their missionary efforts. The United States
Supreme Court reversed.' 6 ' Citing both Reynolds and Beason, the

Court reiterated the belief/conduct paradigm:

Thus the Amendment embraces two concepts,-freedom to
believe, and freedom to act. The first is absolute but, in the
nature of things, the second cannot be. Conduct remains sub-
ject to regulation for the protection of society.16 2

However, rather than concluding that because, door-to-door religious
missionary activities constituted unprotected "conduct," the Court
made a categorical statement that seemingly contradicted the very be-
lief/conduct paradigm that the Court had invoked: "No one would con-

test the proposition that a State may not, by statute, wholly deny the

right to preach or to disseminate religious views." 163 The Court could

have added, no one but the United States Supreme Court in Beason.
Davis had not even preached regarding the doctrine of polygamy; nor

had he disseminated any religious view on the subject of polygamy.
Rather his "conduct" was simply joining a church that disseminated
the "cultus" religious view that polygamy was ordained of God. The

different result in Cantwell can only be explained on the basis of the

Court's analytical coupling of free exercise and free speech:

Plainly such a previous and absolute restraint would violate
the terms of the [free speech] guarantee. It is equally clear
that a State may by general and non-discriminatory legisla-
tion regulate the times, the places, and the manner of solicit-
ing upon its streets, and of holding meetings thereon; and
may in other respects safeguard the peace, good order and
comfort of the community. 16 4

The Court's reliance in Cantwell on a free speech analysis despite
the free exercise context is important for several reasons. First, the

Court, for the first time, held that the First Amendment protections
afforded by free exercise and free speech were incorporated into the
Fourteenth Amendment and made applicable to the states. Second,
while reaffirming the "belief (absolute protection)/conduct (no protec-
tion)" paradigm f6r considering free exercise cases, the Court drew at-

160. Cantwell, 310 U.S. at 301.
161. Id.
162. Id. at 303-04.
163. Id. at 304.
164. Id.
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tention to the fact that religious activities could be protected through
other constitutional norms. Third, the Court held that while religious
"conduct" could be regulated, if the conduct involved speech, then
state regulation had to comply with free speech principles. Under the
Free Speech Clause, the state could only (1) "regulate the times, the
places and the manner of soliciting upon the streets"; and (2) restrict
free speech "[w]hen clear and present danger of riot, disorder, interfer-
ence with traffic upon the public streets, or other immediate threat to
public safety, peace or order appears." 165

Applied to the facts of the case, the state could not require that
religious colporteurs obtain a certificate from city officials prior to
their solicitations because such a requirement neither constituted a
time, place and manner restriction, nor had the state established that
the evangelical activities of the Jehovah's Witnesses presented a clear
and present danger.

While it is tempting to characterize Cantwell as strictly a free
speech case analogous to Lovell, the Court expressly conjoined free ex-
ercise and free speech rhetoric in justification of the holding:

to condition the solicitation of aid for the perpetuation of reli-
gious views or systems upon a license, the grant of which
rests in the exercise of a determination by state authority as
to what is a religious cause, is to lay a forbidden burden upon
the exercise of liberty protected by the Constitution.1 66

Accordingly, while the religious "conduct" of door-to-door solicita-
tions for religious literature would not be protected under the view
that the Free Exercise Clause protects only "belief," a licensing statute
governing speech, albeit religious speech, amounted to an unconstitu-
tional prior restraint of free speech. 167 Similarly, in Jamison v.
Texas,168 another Jehovah's Witness was charged with distributing
religious handbills on the streets of Dallas, Texas, in violation of a city
ordinance. Again the Court addressed the issue primarily through
free speech analysis, but interwove the religious context of the speech.
First, the Court observed that while the state may reasonably regu-
late the streets, "one who is rightfully on a street which the state has
left open to the public carries with him there as elsewhere the consti-
tutional right to express his views in an orderly fashion. This right
extends to the communication of ideas by handbills and literature as
well as by the spoken word."1 69

165. Id. at 304, 308.
166. Id. at 307.
167. Id. at 306-07.
168. 318 U.S. 413 (1943).
169. Jamison v. Texas, 318 U.S. 413, 416 (1943).
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Second, the Court noted that while the state may reasonably reg-

ulate "the distribution of purely commercial leaflets" on the streets,
"[t]hey may not prohibit the distribution of handbills in the pursuit of

a clearly religious activity" even though the handbills seek to raise
funds for religious purposes. 170 Thus, the Court broadened the scope

of free speech protection, protecting even commercial speech, but only
if within the religious context. In doing so, however, the Court did not

expressly modify the belief/conduct paradigm of earlier free exercise
analysis.

Along similar lines, the Court in Murdock v. Pennsylvania1 71 re-

viewed the right of a Jehovah's Witness itinerant minister to go door-

to-door distributing literature and soliciting people to "purchase" cer-

tain religious books and pamphlets, without first paying a license fee.

Justice Douglas, writing for the 5-4 majority, began to revisit the be-
lief/conduct dichotomy with a new insight. The Court acknowledged
that the "missionary evangelism" at issue in the case fell within the
unprotected "conduct" category identified in cases such as Reynolds
and Beason.172 However, the Court implicitly created a "worship" cat-
egory of conduct that is entitled to some protection, even though not
the absolute protection afforded religious beliefs:

We only hold that spreading one's religious beliefs or preach-
ing the Gospel through distribution of religious literature and
through personal visitations is an age-old type of evangelism
with as high a claim to constitutional protection as the more
orthodox types. The manner in which it is practiced at times
gives rise to special problems with which the police power of
the states is competent to deal .... But that merely illus-
trates that the rights with which we are dealing are not
absolutes.173

The Court had not previously delineated a category of "orthodox
worship" conduct that is entitled to some protection under the Free
Exercise Clause, even though not absolute. The only prior authority
providing protection for free exercise claims were the free speech/free
exercise cases where these separate rights were conjoined to cover in-
stances not covered separately by either clause. In this sense neither
free exercise nor free speech separately protected colporteurs in their
door-to-door missionary solicitations, but the combined effect of both
provided constitutional protection:

The states can prohibit the use of streets for the distribution
of purely commercial leaflets, even though such leaflets may

170. Jamison, 318 U.S. at 417.
171. 319 U.S. 105, 107 (1943).
172. Murdock v. Pennsylvania, 319 U.S. 105, 109-10 (1943).
173. Murdock, 319 U.S. at 110.
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have a 'civic appeal, or a moral platitude' appended" .
They may not prohibit the distribution of handbills in the
pursuit of a clearly religious activity merely because the
handbills invite the purchase of books . . .or. :. seek in a
lawful fashion to promote the raising of funds for religious
purposes. 174

While the state could tax the income or property of a preacher, "it
could hardly be denied that a tax laid specifically on the exercise of
[free exercise and free speech] freedoms would be unconstitutional.
Yet the license tax imposed by this ordinance is, in substance, just
that."175 Justice Douglas explained in free speech terms that a license
tax on door-to-door religious pamphleteering "restrains in advance
those constitutional liberties of press and religion and inevitably tends
to suppress their exercise."1 7 6 Justice Douglas concludes "[fireedom of
press, freedom of speech, freedom of religion are in a preferred
position."

1 77

In seeking to restore a strict belief (absolute protection) versus
conduct (no protection) paradigm for free exercise analysis, Justice
Scalia in Smith, characterized these successful "free exercise" cases as
a 'hybrid situation" which did not represent a change in free exercise
analysis. 178 Others see these cases as pure free speech cases, unaf-
fected by their free exercise context, prompting a "reductionist" argu-
ment that the Free Speech Clause reaches all that is constitutionally
protectable under free exercise.179 While it can be safely asserted that
free exercise claims are enhanced whenever they implicate free speech
values, these Jehovah's Witnesses cases suggest that the combined ef-
fect of both free exercise and free speech entitlement claims is greater
than either right considered separately. These Jehovah's Witnesses
cases are neither purely free speech nor purely free exercise cases, but
a combination of both. They add credence to the view that free exer-
cise does not have a unified and coherent meaning.

174. Id. at 110-11 (citations omitted).
175. Id. at 108.
176. Id. at 114. The rule against prior restraints of free speech is the old English

common law rule of free speech, expressly brought under the free speech clause in Gos-
jean v. American Press Co., 297 U.S. 233 (1936) and Near v. Minnesota ex rel. Olson,
283 U.S. 697 (1931).

177. Murdock, 319 U.S. at 115.
178. Smith, 494 U.S. at 881-82.
179. William P. Marshall, Solving the Free Exercise Dilemma:'Free Exercise as Free

Expression, 67 MINN. L. REV. 545, 575-94 (1983). See also Stanley Ingber, Religion or
Ideology: A Needed Clarification of the Religion Clauses, 41 STAN. L. REV. 233, 241
(1989). But see Marci A. Hamilton, The Belief/Conduct Paradigm in the Supreme
Court's Free Exercise Jurisprudence: A Theological Account of the Failure to Protect
Religious Conduct, 54 OHIO ST. L.J. 713, 737-42 (1993).
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c. Religion Protected Under Family Rights and Personal Autonomy

Beginning with Meyer v. Nebraska,1s8 the Supreme Court has rec-

ognized family rights or group rights on the basis of substantive due

process rather than free exercise.18 1 In Meyer, the issue was whether
the State of Nebraska by statute could prohibit the teaching in either
public or private schools foreign languages to children in kindergarten
through seventh grade.' 8 2 The police power purpose of the English-
only requirement in primary schools arose as a nationalistic response
to World War I upon the notion that "the language first learned by a

child remains his mother tongue and the language of his heart."18 3

Against this police power purpose, the right of an instructor in the
Zion Parochial School to teach children how to read Biblical stories in

German and the right of Lutheran parents and their ten-year-old
child to learn German was at issue.' 8 4

In holding the statute unconstitutional, the Court held that the

Due Process Clause of the Fourteenth Amendment protects funda-
mental liberties that are not necessarily enumerated by specific con-
stitutional protection:

Without doubt, [the Due Process Clause] denotes not merely
freedom from bodily restraint but also the right of the indi-
vidual to contract, to engage in any of the common occupa-
tions of life, to acquire useful knowledge, to marry, establish
a home and bring up children, to worship God according to
the dictates of his own conscience, and generally to enjoy
those privileges long recognized at common law as essential
to the orderly pursuit of happiness by free men.' 8 5

Following the family/religious-rights path introduced in Meyer,

the Court in Pierce v. Society of Sisters'8 6 invalidated Oregon legisla-

tion compelling attendance at public school at the expense of compet-
ing parochial and private schools, on the combined strength of
religious freedom and family rights:

[R]ights guaranteed by the Constitution may not be abridged
by legislation which has no reasonable relation to some pur-
pose within the competency of the state. The fundamental
theory of liberty upon which all governments in this Union
repose excludes any general power of the State to standardize

180. 262 U.S. 390 (1923).
181. Meyer v. Nebraska, 262 U.S. 390, 391 (1923).
182. Meyer, 262 U.S. at 391. The Court noted at the time of Meyer that twenty-one

other states had similar laws proscribing the teaching of foreign languages in schools to
children. Id. at 395.

183. Meyer, 262 U.S. at 394, 398.
184. Id. at 396.
185. Id. at 399 (citations omitted).
186. 268 U.S. 510 (1925).
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its children by forcing them to accept instruction from public
teachers only. The child is not the mere creature of the State;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for
additional obligations. 187

Perhaps the most significant free exercise case, later repackaged
as a family/religious rights case, is Wisconsin v. Yoder. 18s In Yoder,
the Court granted an exemption to Amish families from secondary
compulsory education laws. 189 The Court acknowledged "a State's in-
terest in universal education."190 Indeed, from Brown v. Board of Ed-
ucation,1 9 1 the Court could have noticed that an equal opportunity for
education is a critical entitlement claim. Nonetheless, the Court had
to acknowledge that even education is not free from a balancing pro-
cess when it impinges on fundamental rights and interests. 192

Breaking free from the Reynolds belief/conduct dichotomy, the
Court admitted that "religion is not simply a matter of theocratic be-
lief."1 9 3 In appreciating the potentially all pervasive impact of reli-
gion on a person's life, the Court observed: "the Old Order Amish
religion pervades and determines virtually their entire way of life,
regulating it with the detail of the Talmudic diet through the strictly
enforced rules of the church community."1 9 4 Weighed in the balance
of the importance (but not all pervasive) interest of the state in ensur-
ing secondary education of all children, the Court found that the com-
munitarian interests of the Amish community overrode the state's
important, but not compelling interest.

These family-rights cases do not outline an interpretivist view of
free exercise that can be easily incorporated into a nondiscrimination
principle. They are "exemption" cases that depend on the special facts
of the case and the issues involved. By permitting a balancing analy-
sis, rather than a bright-line rule, they encourage a dialogue by the
courts regarding the respective importance of the religious claim bal-
anced against the significance of the state's interest. To suggest that
religion ought not to be an important factor to weigh in the balance of
fundamental rights, which the Smith rule suggests, belies the toler-
ance evidenced in these family/religious rights cases.

187. Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925).
188. 406 U.S. 205 (1972).
189. Wisconsin v. Yoder, 406 U.S. at 205, 214.
190. Yoder, 406 U.S. at 205, 214.
191. 347 U.S. 483 (1954).
192. Brown, 347 U.S. at 492-95.
193. Yoder, 406 U.S. at 216.
194. Id.
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d. Religion Protected Under Equal Protection and
Antidiscrimination Principles

Free exercise issues also arise intermingled with establishment
concerns whenever religious people express their religiosity in the
public forum, especially the public schools. These free exercise/estab-
lishment cases generate their own special interpretivist paradigm.
Beginning with Widmar v. Vincent,195 the Court began analyzing free
exercise claims along equal protection or antidiscrimination princi-
ples. Lest the Court not apply the nondiscrimination principle to the
public school context, Congress enacted the Equal Access Act which
accomplished that goal legislatively. The Court in Board of Education
of Westside Community Schools (Dist. 66) v. Mergens,196 upheld the
Equal Access Act as applied to the right of students to participate in
extra curricular activities, even religiously inspired extracurricular
activities, on an equal access basis. 197

The Court in Lamb's Chapel v. Center Moriches Union Free School
Dist.,19s held that if a school district opened the school facilities for
use after school hours by community groups for a wide variety of so-
cial, civic and recreational purposes, the school district had created a
limited forum in which viewpoint discrimination on religious speech
would be unconstitutional under free speech and antidiscrimination
principles.199

The nondiscrimination principle further explains the 'Court's rul-
ing in Rosenberger v. University of Virginia.20 0 In Rosenberger, the
Court considered whether the University of Virginia could discrimi-
nate against religiously inspired speech by a Christian student group
at the university.20 1 The Court held that once the state university
opened a limited forum, the state could not discriminate on the basis
of the content of the speech (viewpoint discrimination) even to avoid
the specter of an establishment violation. 20 2

The antidiscrimination principle also explains Zobrest v. Catalina
Foothills School Dist.,203 Witters v. Washington Dept. of Services for
the Blind,20 4 as well as the Court's most recent establishment case,

195. 454 U.S. 263 (1981).
196. 496 U.S. 226 (1990).
197. Board of Educ. of Westside Community Schs. (Dist. 66) v. Mergens, 496 U.S.

226, 250 (1990).
198. 508 U.S. 384 (1993).
199. Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 391

(1993).
200. 115 S. Ct. 2510 (1995).
201. Rosenberger v. University of Va., 115 S. Ct. 2510, 2513 (1995).
202. Rosenberger, 115 S. Ct. at 2525.
203. 509 U.S. 1 (1993).
204. 474 U.S. 481 (1986).
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Agostini v. Felton.20 5 In each of these cases the protection of publicly
sponsored social welfare programs was extended to qualified appli-
cants despite the fact that they were attending religious educational
facilities, rather than public schools.

Although this "antidiscrimination principle" fits better with
Smith's neutrality principle than many other of the free exercise para-
digms, the tests arise in different fact situations and require distinc-
tive analysis. Even here the assumption in Smith that all free
exercise issues can be conflated into a single test, contradicts the com-
plexity of the issues involved.

e. The Adoption of a Compelling State Interest Test Applied to
Free Exercise Claims Unaccompanied by Any Other
Right

Beginning with the 1963 case of Sherbert v. Verner,206 the Court
began requiring that the state prove a "compelling state interest" as a
prerequisite for interfering with the free exercise of a person's reli-
gion.207 At issue in Sherbert was whether the Free Exercise Clause
compelled a religious exemption to the state's unemployment compen-
sation scheme. 20 Specifically, whether a Seventh-Day Adventist,
Who had been fired from her job because she would not work on her
sabbath (Saturday), could constitutionally be denied unemployment
compensation. 20 9 The statute did not target religious beliefs: the un-
employment compensation scheme did not prohibit belief in sabbata-
rian religious observance. 210 Moreover, the statute did not even
target religious practices. 211 Rather, the unemployment compensa-
tion scheme served the secular purpose of avoiding fraudulent claims
by prohibiting benefits to all'those unwilling to work.2 12 However, the
scheme had the incidental effect of burdening religious conduct (sab-
bath observance) by making it more expensive. If a religious adherent
refused to work on her sabbath, then she would have to suffer the con-
sequential loss of unemployment compensation. This loss "taxed" the
religious belief of sabbatarians. The question was under what circum-
stances this "tax" was constitutionally valid.

Justice Brennan, writing for the Court, for the first time extended
"compelling state interest" protection to the free "exercise" of religion,

205. 118 S. Ct. 40 (1997).
206. 374 U.S. 398 (1963).
207. Sherbert v. Verner, 374 U.S. 398, 403 (1963).
208. Sherbert, 374 U.S. at 399-402.
209. Id. at 401.
210. Id. at 403.
211. Id. at 406.
212. Id. at 407.
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unaccompanied by free speech, substantive due process or equal pro-
tection parallel claims: "It is basic that no showing merely of a ra-
tional relationship to some colorable state interest would suffice; in
this highly sensitive constitutional area, '[o]nly the gravest abuses,
endangering paramount interests, give occasion for permissible
limitation.'"

2 13

The compelling state interest test recognized in Sherbert became
the standard in other unemployment compensation cases. In Thomas
v. Review Board,2 14 the Court extended free exercise protection to a
Jehovah's Witness who quit his job and applied for unemployment
compensation when his company began manufacturing military weap-
ons. Similarly, in Hobbie v. Unemployment Appeals Comm'n of Flor-
ida,2 15 the Court, applying the compelling state interest analysis, held
that the state cannot "condition receipt of benefits upon conduct pro-
scribed by religion or deny benefits because of conduct mandated by
religion." 21 6 Again, in Frazee v. Illinois Dep't of Employment Sec.,217

the Court upheld a free exercise challenge to the denial of unemploy-
ment compensation benefits. 2 18

Beyond the narrow scope of unemployment compensation cases,
the Court, while retaining "compelling state interest" rhetoric, consist-
ently refused to compel a judicial exemption to other state interests
which were deemed to be "overriding." Thus, in United State v. Lee,2 19

the Amish who did not use the social security system, were refused an
exemption from the obligation to pay social security taxes upon the
theory that the uniformity of the taxation scheme amounted to an
"overriding governmental interest."220 The state's paramount interest
in a uniform tax system was used by the Court in other "neutral" tax
cases.

2 2 1

In other cases, the Court upheld the compelling state interest of
uniform bureaucratic practices in upholding the requirement that so-
cial security recipients accept a social security number (despite the
spiritual significance imbued in a personal name, Little Bird in the
Snow), as a condition to receiving social security benefits. 2 22 Simi-

213. Id. at 406-07 (citations omitted).
214. 450 U.S. 707 (1981).
215. 480 U.S. 136 (1987).
216. Hobbie v. Unemployment Appeals Comm'n of Florida, 480 U.S. 136, 141 (1987).
217. 489 U.S. 829 (1989).
218. Frazee v. Illinois Dep't of Employment Sec., 489 U.S. 829, 833 (1989).
219. 455 U.S. 252 (1982).
220. United States v. Lea, 455 U.S. 252, 257-58 (1982).
221. Jimmy Swaggart Ministries v. California Bd. of Equalization, 493 U.S. 378

(1990); Hernandez v. Commissioner, 490 U.S. 680 (1989).
222. Bowen v. Roy, 476 U.S. 693 (1986).
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larly, the Court upheld the state's compelling interest in constructing
a road through sacred religious lands.22 3

In isolated areas of military and prison contexts, the Court sub-
stituted a reasonableness standard in place of a compelling state in-
terest requirement, holding, in effect, that the special category
significance of the military and prison contexts constituted compelling
state interests by themselves. Thus, in Goldman v. Weinberger,22 4 the
Court gave "great deference to the professional judgment of military
authorities" regarding whether the dress code should accommodate
religious apparel. Similarly, in O'Lone v. Estate of Shabazz,22 5 the
Court extended the same deference to prison officials as they address
the variable religious claims inmates make upon prison officials. 2 26

Justice Scalia in Smith argues that because the Court seldom
finds that the state cannot demonstrate a compelling state interest in
areas outside unemployment compensation cases, the test has no
meaning and content.22 7 This disregards the myriad cases at lower
levels where the courts have been compelled to ask balancing ques-
tions in evaluating serious religious issues. Not all courts have shown
as little tolerance for free exercise concerns as the Supreme Court.
Moreover, the unemployment compensation cases have never been
overruled. They state an alternative paradigm to Smith's claim to
universal coherence.

3. The Justices of the Supreme Court do not Uniformly Accept
Smith as a Unified and Coherent Interpretation of the
Free Exercise Clause such that any Further
Dialogue by Either Court or Congress
would be Meaningless

In Boerne, Justices O'Connor, Souter and Breyer each wrote sepa-
rate dissents which share a common theme: Smith's interpretation of
the Free Exercise Clause is not so well accepted to justify overruling
RFRA.22 s At a minimum, all the dissenting justices would require
that before the Court, on the basis of a separation of powers argument,
forestalls Congress' restoration of the Court's prior interpretation of
free exercise as a statutory right under RFRA, the interpretive mean-
ing of free exercise that Justice Scalia adopts in Smith should actually
be briefed and argued before the Court because this radical reinter-

223. Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439 (1988).
224. 475 U.S. 503 (1986).
225. 482 U.S. 342 (1987).
226. O'Lone v. Estate of Shabazz, 482 U.S. 342, 349-50 (1987).
227. Smith, 494 U.S. at 883-84.
228. Boerne, 117 S. Ct. at 2176-85 (O'Connor, J., dissenting); Id. at 2185-86 (Souter,

J., dissenting); Id. at 2186 (Breyer, J., dissenting).
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pretation of the Free Exercise Clause was neither briefed nor argued
in Smith.229 Justice O'Connor goes even further in her dissent, argu-
ing as she did in her concurring opinion in Smith, that the Free Exer-
cise Clause provides broader protection than the protection otherwise
afforded religious claimants under the Equal Protection Clause.230

a. Justices O'Connor, Souter and Breyer: Shouldn't the
Interpretive Meaning of the Free Exercise Clause be
Briefed and Argued Before the Court Before all
Discussion of the Issue Is Foreclosed?

While writing a more comprehensive critique of the majority's
opinion in Boerne, at a minimum, Justice O'Connor dissents in the
decision to invalidate RFRA because Smith's limitation of the Free Ex-
ercise Clause to cases of invidious discrimination was neither briefed
nor argued in the Smith decision itself nor has the issue ever since
been briefed or argued before the Supreme Court.231

Justice Breyer both joined that part of Justice O'Connor's dissent
urging that the interpretivist meaning of the Free Exercise Clause be
briefed and argued and also filed a separate dissent insisting that "the
Court should direct the parties to brief the question whether Employ-
ment Division, Dept. of Human Resources of Oregon v. Smith ... was

correctly decided, and set this case for reargument."232

Justice Souter also dissented on the grounds that "I have serious
doubts about the precedential value of the Smith rule and its entitle-
ment to adherence." 233 As with Justices O'Connor and Breyer:

[i]n order to provide full adversarial consideration, this case
should be set down for reargument permitting plenary reex-
amination of the issue. Since the Court declines to follow
that course, our free-exercise law remains marked by an 'in-
tolerable tension,'. . . and the constitutionality of the Act of
Congress to enforce the free-exercise right cannot be soundly
decided. 234

b. Justice O'Connor: Smith Misinterprets the Protection Afforded
Religion under the Free Exercise Clause

Justice O'Connor writes the most scathing dissent, expressly re-
jecting Justice Scalia's interpretation of the Free Exercise Clause in

229. Id. at 2176 (O'Connor, J., dissenting); Id. at 2186 (Souter, J., dissenting); Id. at
2186 (Breyer, J., dissenting).

230. Id. at 2185 (O'Connor, J., dissenting).
231. Id. at 2176 (O'Connor, J., dissenting).
232. Id. at 2186 (Breyer, J., dissenting).
233. Id. at 2186 (Souter, J., dissenting).
234. Id. at 2185 (Souter, J., dissenting).
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Smith.235 Consistent with her critique of Smith in her concurring
opinion in Smith, in Boerne she restates: "I continue to believe that
Smith adopted an improper standard for deciding free exercise
claims."236 Justice O'Connor points out that the compelling-state-in-
terest standard adopted in RFRA as a Section 5 measure for enforcing
free exercise claims is the soundest interpretation of the Free Exercise
Clause.237 Her arguments may be recast in many of the familiar in-
terpretivist perspectives examined above as part of the federalism
discussion.

From the perspective of original intent, Justice O'Connor observes
that Smith is contrary to the historical record:

The historical evidence casts doubt on the Court's current in-
terpretation of the Free Exercise Clause. The record reveals
that its drafters and ratifiers more likely viewed- the Free Ex-
ercise Clause as a guarantee that government may not un-
necessarily hinder believers from freely practicing their
religion, a position consistent with our pre-Smith
jurisprudence. 238

Even more powerfully from the perspective of stare decisis, Jus-
tice O'Connor objects to the Court in Boerne accepting Smith as
grounds for invalidating RFRA because the interpetivist meaning
Smith gives to the Free Exercise Clause contradicts the principle of
stare decisis which Justice Kennedy in Boerne imposes upon Congress
as a justification for holding RFRA unconstitutional:

Before Smith, our free exercise cases are generally in keeping
with this idea: where a law substantially burdened relig-
iously motivated conduct-regardless whether it was specifi-
cally targeted at religion or applied generally-we required
government to justify that law with a compelling state inter-
est and to use means narrowly tailored to achieve that
interest.239

Reversing Justice Kennedy's argument that Congress must give
Smith exclusive weight because it is the Court's most recent precedent
on the intepretivist meaning of the Free Exercise Clause, Justice
O'Connor suggests that Smith should be given less weight because its

235. Id. at 2176 (O'Connor, J., dissenting).
236. Id. at 2176 (O'Connor, J., dissenting).
237. Id. at 2178 (O'Connor, J., dissenting).
238. Id. (O'Connor, J., dissenting).
239. Id. at 2172, 2177 (citations omitted). Justice Kennedy opines: "When the polit-

ical branches of the Government act against the background of a judicial interpretation
of the Constitution already issued, it must be understood that in later cases and contro-
versies the Court will treat its precedents with the respect due them under settled prin-
ciples, including stare decisis, and contrary expectations must be disappointed." Id. at
2172.
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recent vintage coupled with its radical restatement of free exercise
principles makes more likely that the Court will reconsider its errant
ways in Smith:

I believe that, in light of both our precedent and our Nation's
tradition of religious liberty, Smith is demonstrably wrong.
Moreover, it is a recent decision. As such, it has not engen-
dered the kind of reliance on its continued application that
would militate against overruling it. 2 40

Finally, from an entitlement perspective, Justice O'Connor as-

serts that Smith "has harmed religious liberty."2 4 1 This factual claim
is an example of judicial notice of legislative facts. If accepted by a
majority of the justices, then the Court, especially given the presump-
tion normally afforded legislation, would have a basis for upholding

RFRA upon the reasoning that Congress also "could have concluded"
that RFRA represents Congress' measured effort to "enforce" the pro-
visions of the Free Exercise Clause through Section 5 legislation.

Each of these dissents challenges the assertion that the Supreme

Court justices accepted Smith as a unified and coherent interpretation
of the Free Exercise Clause such that any further discussion by either
the Court or Congress would be meaningless.

C. THE ESTABLISHMENT ISSUE

As a final issue only slightly discussed in Boerne, Justice Steven's

establishment argument that he urges in a brief concurring opinion, if

later accepted as meaningful, threatens the most serious challenge to

the cause of religious freedom. Justice Stevens concurs because he be-
lieves RFRA violates the Establishment Clause in stating a preference
for religion.242 Indeed he states that all legislative accommodations of
religion violate the Establishment Clause because they establish "gov-
ernmental preference for religion, as opposed to irreligion."243

This startling claim deserves some discussion and evaluation.

Justice Scalia's majority opinion in Smith makes two related points.
First, the Free Exercise Clause does not require any balancing of in-
terests if state regulation is neutral in purpose and scope. Second, the
issue of whether religious-inspired practices ought to be afforded an
exemption from otherwise neutral legislation is an appropriate policy
choice for the legislature, but not the courts. Justice Scalia is essen-

240. Boerne, 117 S. Ct. at 2177 (O'Connor, J., dissenting).

241. Id. (citing specific instances where courts have relied upon Smith to the detri-
ment of the liberties of religious adherents).

242. Id. at 2172 (Stevens, J., concurring).
243. Id. (Stevens, J., concurring).
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tially making a democratic argument placing the issue of religious ex-
emptions exclusively on the shoulders of the legislatures.

Justice Stevens' startling claim that religious accommodation al-
ways violates the establishment clause, also disregards the doctrine
made clear a decade ago in Presiding Bishop v. Amos,2 44 that the leg-
islature may seek to accommodate religious beliefs through legislative
exemptions. Indeed, if Justice Stevens' argument was followed to its
logical consequence, the Free Exercise Clause itself, in seeking "gov-
ernmental preference for religion, as opposed to irreligion" would vio-
late the Establishment Clause. Perhaps Justice Stevens would
suggest that the Free Exercise Clause escapes constitutional chal-
lenge because the Court never enforces its mandate.

The coherence of Justice Stevens' position is further clouded be-
cause in addition to his bold repudiation of all legislative accommoda-
tion of religion, he also joins Justice Scalia's concurring opinion, which
consistent with Smith, expressly states that "the people, through their
elected representatives ... rather [than] this Court, shall control the
outcome of those concrete cases."24 5 Why Justice Stevens, who would
invalidate both legislative and judicial accommodations of religion,
would join Justice Scalia's concurring opinion which extols the virtues
of democratically chosen accommodations of religion remains a
mystery.

If Justice Steven's position is ever accepted, on the other hand,
free exercise claimants would face a Catch 22 dilemma. The Free Ex-
ercise Clause permits the legislature, but not the courts, to grant ex-
emptions from otherwise neutral legislation. The Establishment
Clause precludes the legislatures from granting legislative exemp-
tions that respect the free exercise rights of claimants. Neither the
courts nor the legislatures could give free exercise any consideration.

Justice Steven's nonsensical and inconsistent argument further
highlights the deficiencies of the majority's holding in Boerne. The
Court has permitted Congress to grant specific free-exercise inspired
exemptions in cases such as Amos. In Amos, Justice White, writing for
the Court, upheld a legislative exemption for religious entities from
Title VII's antidiscrimination provisions. 2 46 The issue was whether
the religious-inspired exemption violates the "secular purpose" re-
quirement of Lemon.24 7 The Court held that "[u]nder the Lemon anal-
ysis, it is a permissible legislative purpose to alleviate significant
governmental interference with the ability of religious organizations

244. 483 U.S. 327, 338 (1987).
245. Boerne, 117 S. Ct. at 2176 (Scalia, J., concurring).
246. Presiding Bishop v. Amos, 483 U.S. 327, 338 (1987).
247. Amos, 483 U.S. at 338.
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to define and carry out their religious missions."248 The Court further

explained: "A law is not unconstitutional simply because it allows

churches to advance religion, which is their very purpose. For a law to

have forbidden 'effects' under Lemon, it must be fair to say that the

government itself has advanced religion through its own activities and

influence."
24 9

But if Congress can grant a specific exemption to religious institu-

tions from the discrimination provisions of Title VII, why cannot Con-

gress grant a general exemption subject to the compelling-state-

interest balancing test under the provisions of RFRA? Justice Ken-

nedy's "democratic" justification for invalidating RFRA would seem-

ingly also apply to cases such as Amos, unless Congress has broader

authority under Title VII because of the Commerce Clause.

IV. CONCLUSION

The tragedy of Boerne is that the Court discourages any constitu-

tional dialogue between Congress and the Court on difficult constitu-

tional issues. It cannot be forgotten that Congress nearly

unanimously in enacting RFRA believed that the Smith opinion ex-

posed religious minorities to the whims of the state and thereby

threatened basic notions of religious liberties. Surely the purpose of

Section 5 of the Fourteenth Amendment is to enable Congress to be-

come involved in a considered dialogue regarding nascent and dis-

guised encroachments upon civil liberties. Surely there are limits, but

can anyone sincerely suggest that imposing a compelling state inter-

est test on state actions that interfere with religious freedom are be-

yond the pale of a considered dialogue?
The majority's simple syllogism for holding RFRA unconstitu-

tional is fatally flawed. The premises and conclusion should be re-
vised to read:

Revised Major Premise: The legislative authority of Section 5
of the Fourteenth Amendment is limited to enforcing consti-
tutional violations of rights protected by the Fourteenth
Amendment, but while Congress' authority does not extend to
making substantive changes in the law, Congress may (1)
participate in the constitutional dialogue interpreting the
meaning of free exercise and (2) may proscribe conduct that
may involve nascent or disguised violations that are not nec-
essarily unconstitutional.
Revised Minor Premise: RFRA does not seek to change the
substantive law (the free exercise rights the Court will pro-

248. Id. at 339.
249. Id. at 337.
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tect under Smith), but rather to (1) participate in the dia-
logue of the appropriate meaning free exercise ought to have
and (2) protect nascent and disguised free exercise violations
that will escape the Smith rule's narrow interpretation of free
exercise violations.
Conclusion: RFRA is constitutional, violating neither the
principles of federalism nor separation of powers, but cer-
tainly offering a reasoned voice to the dialogue of what does
the Free Exercise Clause really protect?


