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I. SECTION 27-401 RELEVANT EVIDENCE, DEFINED

A. STATEMENT OF THE RULE

Relevant evidence means evidence having any tendency to
make the existence of any fact that is of consequence to the
determination of the action more probable or less probable
than it would be without the evidence.'

B. LEGISLATWVE HISTORY

Nebraska adopted verbatim Rule 401 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") observed that, although the language of Rule
401 "may appear to be less restrictive than previous Nebraska law, [it]
is not intended to change Nebraska law."2 The Committee noted that
in "setting forth the rule for relevant evidence the Nebraska Supreme
Court in Shepherd v. Lincoln Traction Co. used the phrase 'tends in
any reasonable degree' and in Rickerston v. Carskadon used the
phrase 'has an actual and substantial tendency.' " However, the
Committee neither indicated an awareness that these two references
stated variant standards, nor gave any direction as to which test
controls.

1. NEB. REV. STAT. § 27-401 (Reissue 1989).
2. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 43 (1973) [hereinafter PROPOSED NEBRASKA
RULES].

3. PROPOSED NEBRASKA RULES, supra note 2, at 43 (citing Shepherd v. Lincoln
Traction Co., 79 Neb. 744, 100 N.W.2d 852 (1960); Rickerston v. Carskadon, 196 Neb.
744, 100 N.W.2d 852 (1960)).
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C. FOUNDATION

1. The sponsoring witness of the evidence has first-hand knowl-
edge or is qualified to give expert testimony regarding or relating to a
fact of consequence.

2. If a relevancy issue is raised as a Rule 104 preliminary issue of
admissibility, counsel may explain to the court how the evidence has a
tendency of making a fact of consequence more or less probable than it
would be without the evidence.

D. INTERPRETIVE ANALYSIS

1. Definition of Relevance

Rule 401 defines the threshold foundational requirement of all ev-
idence offered at trial: relevance. If evidence is irrelevant as defined
by Rule 401, it is inadmissible under Rule 402. Rule 401 defines rele-
vance as evidence having "any tendency to make the existence of any
fact that is of consequence to the determination of the action more or
less probable than it would be without the evidence."4

Whether proffered evidence has relevancy is a threshold determi-
nation for the judge according to Rule 104. Under the minimal defini-
tion of Rule 401, evidence is not inadmissible solely because the
probative value of the evidence is slight. If the evidence has any ten-
dency to make a fact of consequence more or less probable than it
would be without the evidence, then the judge should not exclude the
evidence on relevancy grounds. Under the minimal threshold of Rule
401, relevancy objections should be seldom sustained if counsel offer-
ing the evidence can explain the rational connection between the evi-
dence offered and the issues of consequence in the case. In making
this connection, counsel may rely on experience, logic, intuition, basic
common sense, or even expert testimony to connect seemingly irrele-
vant evidence to facts of consequence.

2. Facts of Consequence

Rule 40 l's definitional choice of "fact that is of consequence" elimi-
nates the term "materiality" from relevancy determinations.5 At com-
mon law, the term "materiality" allowed a comparison to be made
between the purpose for which the evidence was offered and the issues
of the case. If the evidence helped prove a matter in dispute, the evi-
dence was material. Matters were in dispute, and therefore material,
if the pleadings and the substantive law put the matter in issue.

4. NEB. REV. STAT. § 27-401 (Reissue 1989).
5. See NEB. REV. STAT. § 27-401 (1989).
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Under Rule 401, matters are in issue and therefore relevant if they
are "of consequence."

While Rule 401 relies on the term "of consequence" in place of
"materiality," the relevancy test otherwise remains essentially the
same. The key relevancy question for all evidence is whether the evi-
dence relates to a matter in issue according to the substantive law of
the case. The court in Midland-Ross Corporation v. Swartz6

explained:
The right to introduce evidence depends upon there being an
issue of fact as to which it is relevant. The issues are made by
the pleadings; and unless there is an issue of fact before the
court, there is no right to introduce evidence to prove or dis-
prove the fact. 7

3. An Interpretivist Error in Reintroducing Materiality

While Rule 401 purposely dispenses with any reference to the
common law term "materiality," the Nebraska Supreme Court has er-
roneously reintroduced the term as part of its relevancy analysis.
This interpretivist error can be traced to the court's analysis of rele-
vancy in State v. Baltimore.8 From Baltimore to the present, the court
as part of its relevancy analysis, rather than interpreting directly
Rule 401's phrase "fact that is of consequence," has quoted the materi-
ality-based definition of relevancy found in McCormick on Evidence:

There are two components to relevant evidence: materi-
ality and probative value. Materiality looks to the relation
between the propositions for which the evidence is offered
and the issues of the case. If the evidence is offered to help
prove a proposition which is not a matter in issue, the evi-
dence is immaterial. What is in "issue," that is, within the
range of the litigated controversy, is determined mainly by
the pleadings, read in light of the rules of pleading and con-
trolled by the substantive law....

The second aspect of relevance is probative value, the
tendency of evidence to establish the proposition that it is of-
fered to prove .... 9

6. 185 Neb. 484, 176 N.W.2d 735 (1970).
7. Midland-Ross Corp. v. Swartz, 185 Neb. 484, 486, 176 N.W.2d 735, 736-37

(1970).
8. 236 Neb. 736, 463 N.W.2d 808 (1990).
9. State v. Baltimore, 236 Neb. 736, 740, 463 N.W.2d 808, 812 (1990) (quoting

EDWARD W. CLEARY ET AL., MCCORMICK ON EVIDENCE § 185, at 541 (3d ed. 1984)). See,
e.g., State v. Bell, 242 Neb. 138, 141, 493 N.W.2d 339, 343 (1992); State v. Coleman, 239
Neb. 800, 813, 478 N.W.2d 349, 358 (1992); State v. Messersmith, 238 Neb. 924, 933,
473 N.W.2d 83, 90-91 (1991); State v. Dixon, 240 Neb. 454, 457-58, 482 N.W.2d 573,576
(1992); State v. Lowe, 244 Neb. 173, 177-78, 505 N.W.2d 662, 667 (1993).
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The immediately succeeding passage in McCormick, which the
court does not quote, explains that under Rule 401 any "fact that is 'of
consequence' is material," and, with regard to the level of probative
value, "[i]t is enough if the item could reasonably show that a fact is
slightly more probable than it would appear without that evidence."10

The court also does not point out that McCormick concludes the very
passage quoted by the court with the insight that the slight probative
value standard is such that "[c]ases involving such evidence [where no
reasonable connection exists] are few and far between.""

The Nebraska Supreme Court's reintroduction of the term "mate-
riality" as an explanation of Rule 401's "fact that is of consequence"
adds the very interpretivist issue that Rule 401 was designed to avoid.
This error has led to an elevated relevancy standard that contradicts
the express provisions of Rule 401.

4. Standard of Relevancy: "any tendency"

In addition to replacing materiality with the term "of conse-
quence," Rule 401 also identifies the slight probative value that any
item of evidence must satisfy: "any tendency." If evidence would
make a disputed fact of consequence more probable in any degree,
then the evidence satisfies the level of probative value required by
Rule 401. Stated differently, the evidence by itself need not establish
the disputed fact or even make it more probable than any other expla-
nation or possibility. All that must be established is a rational connec-
tion, however slight, between the offered evidence and a disputed fact.

5. Relevancy and Rule 403 Balancing

Because the threshold test of relevancy is so minimal (any ten-
dency to make a fact of consequence more probable), the relative
strength or weakness of the probative value of challenged evidence
should be analyzed more in terms of Rule 403 balancing than Rule 401
relevancy. With regard to this balancing analysis, the court has "said
innumerable times that a trial court's ruling on the relevancy of evi-
dence will not be disturbed on appeal unless there has been an abuse
of discretion."12

10. EDWARD W. CLEARY ET. AL., MCCORMICK ON EVIDENCE § 185 at 542 (3d ed.
1984).

11. Id. at 544.
12. Baltimore, 236 Neb. at 739, 463 N.W.2d at 811 (citing State v. Porter, 235 Neb.

476, 455 N.W.2d 787 (1990)). See State v. Lonnecker, 237 Neb. 207, 210, 465 N.W.2d
737, 741 (1991).
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6. The Nebraska Supreme Court's "Likelihood" Standard of
Relevancy: An Interpretivist Error

While the Nebraska Supreme Court, consistent with the statutory
language of Rule 401, has held that "evidence is probative if it tends in
any degree to alter the probability of a material fact," the court has
not always spoken uniformly regarding the appropriate Rule 401 stan-
dard.13 Indeed, it. would appear that the court has introduced on its
own a higher relevancy standard requiring a likelihood connection in
place of the Rule 401 "any tendency" standard.

The court's interpretivist error can be traced to State v. Robert-
son.14 The state's theory of the case in Robertson was that several
prostitutes, including the defendant, murdered another prostitute. In
the prosecution of defendant Robertson, the state successfully offered
a jury verdict against a co-defendant based on the same theory of the
case, finding the co-defendant guilty of participating in the joint mur-
der. Robertson argued on appeal that the admission of a jury verdict
against a co-defendant who had been tried separately violated her
right of confrontation and introduced irrelevant evidence.

The confrontation argument raised the question of whether the
United States Supreme Court's opinion in Bruton v. United States15

also barred the use of a conviction against one co-defendant in a sepa-
rate trial against another defendant. In Bruton, the Supreme Court
invalidated the use of the extra-judicial confession of one defendant as
evidence against a co-defendant tried in the same case. 16 The court in
Robertson did not address the constitutional issue; rather, the court
held that the prior conviction of a co-defendant was irrelevant. The
court explained:

How evidence of a different jury's verdict finding a codefend-
ant guilty of the same charge, but based on esoteric evidence
of some nature and perhaps quite dissimilar, has probative
value of a defendant's guilt in a present prosecution makes
the mind boggle due to infinite improbabilities. With all the
variables and unknown quantities entering another jury's
verdict, any connection between Joy's conviction and Robert-
son's guilt is reduced to a possibility, not the rational relation-
ship based on likelihood required for relevant evidence.17

13. State v. Oliva, 228 Neb. 185, 188, 422 N.W.2d 53, 55 (1988) (citing 1 A.J. WiG-
MORE, EVIDENCE IN TRIALs AT COMMON LAw § 37.4 (P. Tillers rev. 1983); State v. Ryan,
226 Neb. 59, 409 N.W.2d 579 (1987)).

14. 219 Neb. 782, 366 N.W.2d 429 (1985).
15. 391 U.S. 123 (1968).
16. Bruton v. United States, 391 U.S. 123, 134-35 (1968).
17. State v. Robertson, 219 Neb. 782, 790, 366 N.W.2d 429, 434 (1985) (emphasis

added).
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In avoiding the difficult constitutional issue of the reach of
Bruton, the court created confusion, if not interpretivist error, regard-
ing the standard of relevancy by stating that evidence that raises a
mere possibility does not qualify under Rule 401's relevancy standard.
Certainly the conviction of a co-defendant in a murder where the state
relied on the same theory of the case and much of the same evidence
as it did in the subsequent prosecution of a different defendant carries
some probative weight to the same disputed issues of fact involving
the same participants. The problem with admitting such evidence is
not relevancy, but instead the problem involves the constitutional is-
sue identified in Bruton regarding whether such evidence also carries
such an unfair prejudicial effect as to challenge the co-defendant's con-
frontation rights. The jury, regardless of any instruction, will tend to
rely excessively and therefore unfairly on the prior verdict. This is the
very point on which Bruton turned and which the court should have
forthrightly addressed.

Unfortunately, the language of Robertson, suggesting that evi-
dence must carry more than a mere possibility to be relevant, became
the holding in State v. Baltimore.'s In Baltimore the defendant, Steve
Baltimore, was convicted of possession with intent to distribute a con-
trolled substance. Suspecting that drugs were being sold at a resi-
dence located at 2517 Burdette Street, an undercover agent walked by
the address. Baltimore called the agent off the street, but, when asked
if he would sell the agent some crack cocaine, Baltimore answered
that he did not sell crack. Later that evening after Baltimore left the
premises, the undercover agent returned to the address and conducted
a "reverse sting" by selling illegal drugs to a third person at the resi-
dence. Still later that night, the police returned to the same address
with a search warrant where they discovered Baltimore in possession
of illegal substances. At trial, the state introduced, over both rele-
vancy and Rule 403 objections, the reverse sting evidence even though
Baltimore did not permanently reside at the residence and was not
present at the sale. Reversing on appeal, the supreme court relied on
Robertson and held that "[t]o be relevant, evidence must be rationally
related to an issue by a likelihood, not a mere possibility, of proving or
disproving the issue to be decided."19

The court explained that a sting operation involving another
party had no probative value to the issues in the case against defend-
ant Baltimore, even though the sting operation occurred on the same

18. 236 Neb. 736, 463 N.W.2d 808 (1990).
19. State v. Baltimore, 236 Neb. 736, 741,463 N.W.2d 808, 812 (1990) (citing State

v. Robertson, 219 Neb. 782, 366 N.W.2d 429 (1985)).
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premises the same day. In dissent, Chief Judge William C. Hastings
observed that the separate sting operation:

made more probable the State's assertion that a pattern of
drug activity surrounded the residence... [and] provided the
defendant the opportunity to participate in this drug activity.
... Also, this testimony was relevant because it made it more
probable that the drugs found at the residence and held by
the defendant were held for delivery and distribution.20

From the perspective of Rule 401's definition of relevancy, Chief
Judge Hastings surely made the better argument. The other crimes
evidence involving a third person on the same premises on the same
day very well may be unfairly prejudicial and therefore excludable
under a 403 balancing. To suggest that such evidence is irrelevant,
however, demonstrates an apparent misreading of the minimal
threshold meaning of Rule 401's "any tendency" standard. The refer-
ence to the "likelihood, not a mere possibility" test in Johnson rather
than the "any tendency" language of Rule 401 substitutes a judicially-
created test for the plain meaning and legislative history of Rule 401's
minimal relevancy standard.

7. The "Likelihood" Standard Applied Erroneously to Exclude
Relevant Evidence

The "likelihood, not a mere possibility" language of Robertson and
Baltimore has become the Nebraska Supreme Court's standard of rel-
evancy, notwithstanding Rule 401's "any tendency" standard. For ex-
ample, in State v. Lonnecker,21 a possession-with-intent-to-distribute
case, the court quoted the "likelihood" standard in distinguishing the
relevancy of the defendant-responsive reactions of a pit bull dog on the
premises from the presence of firearms found inside the house.22 The
court held the fact that the defendant was able to calm the riled dog,
who had attacked the police as intruders on the premises, connected
the defendant to the house where marijuana was being cultivated and
processed. The court, on the other hand, held that the presence of
loaded multiple firearms on the premises was totally irrelevant.23

Similarly, the court in State v. Messersmith,24 a case involving a
conviction for receiving stolen property and intent to distribute illegal
drugs, excluded as irrelevant both a shotgun and its shells found in
the defendant's closet on the basis of the "likelihood, not a mere possi-

20. Baltimore, 236 Neb. at 742, 463 N.W.2d at 813 (Hastings, C.J., dissenting).
21. 237 Neb. 207, 465 N.W.2d 737 (1991).
22. State v. Lonnecker, 237 Neb. 207, 210-11, 465 N.W.2d 737, 740-41 (1991).
23. Lonnecker, 237 Neb. at 211, 465 N.W.2d at 741.
24. 238 Neb. 924, 473 N.W.2d 83, 91 (1991).
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bility" test.2 5 The court also excluded photographs taken at the de-
fendant's residence that depicted auto parts similar to the auto parts
that the defendant was charged as receiving in payment for illegal
drugs.

2 6

The court's analysis in both Lonnecker and Messersmith, however,
is unpersuasive. In Lonnecker, the presence of multiple guns, includ-
ing a sawed-off .410 shotgun, together with independently relevant ev-
idence that drug dealers may reasonably rely upon a vicious pit bull
for the purposes of guarding the premises, all have a rational connec-
tion, or tendency of making it more probable that the defendant was
part of a scheme to cultivate, distribute and protect the marijuana
crop that the police found in every room in the house. The fact that
other explanations could be given for the presence of the guns or the
type of dog present does not make either item of evidence irrelevant.

Similarly, in Messersmith, the presence of multiple guns and mis-
cellaneous auto parts that were similar to the other auto parts the
prosecution used to prove the defendant's payment for illegal drugs
was relevant to show the defendant's modus operandi. If the court is
to exclude the evidence, the court should do so on the basis that it
would be unfair to require the defendant to defend against illegal ac-
tivities for which he has not been charged and toward which the jury
may be unfairly prejudiced. Experience, logic, and common sense (the
rational means for determining relevancy) provide a rational basis for
arguing the relevancy of the proffered evidence.

The Nebraska Supreme Court, again on the basis of the "likeli-
hood" test, confused the relevancy issue in State v. Coleman.2 7 In
Coleman, the court relied on the "likelihood, not a mere possibility
standard" and excluded as irrelevant the defendant's explanation of
cocaine found in the car in which he was a passenger.28 The defend-
ant explained "that he had just gotten out of the penitentiary" and
that he heard in the penitentiary that crack cocaine was a new thing
to do. 29 The court explained that the penitentiary references had
nothing to do with the illegal drug charges against the defendant.
More accurately, the court should have acknowledged that the peni-
tentiary references implicated prior bad act evidence excludable under
both Rule 403 and Rule 404 because the unfair prejudicial effect of
propensity evidence outweighed its probative value. To hold that such
character evidence is irrelevant contributes to confusion regarding

25. State v. Messersmith, 238 Neb. 924, 933, 473 N.W.2d 83, 91 (1991).
26. Messersmith, 238 Neb. at 933, 473 N.W.2d at 91.
27. 239 Neb. 800, 478 N.W.2d 349 (1992).
28. State v. Coleman, 239 Neb. 800, 813-14, 478 N.W.2d 349, 358 (1992).
29. Coleman, 239 Neb. at 804, 813, 478 N.W.2d at 353, 358 (citations omitted).
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both the minimal standard intended by Rule 401 and the separate
analysis for character evidence contained in Rule 404.

The court's questionable analysis of the relevancy standard is also
illustrated in State v. Bell.3 0 In Bell, a shoplifting case, Bell sought to
introduce evidence that he was so forgetful that he had to phone his
place of employment every day to check his work schedule. Bell in-
tended this evidence to support his defense that he had forgotten that
he had picked up a wallet while shopping, and therefore he had not
intended to shoplift it. Again, citing the "likelihood, not a mere possi-
bility" test, the court held that Bell's "memory deficiency" was irrele-
vant because the "ability to remember one's varying work schedule for
the week is certainly distinguishable from remembering within a span
of a few minutes whether one is carrying merchandise from a store
without paying for it."31 This analysis, however, misses the point.
The fact that two examples of memory deficiency are distinguishable
certainly affects the probative value of the comparison but does not
negate a minimal tendency of the evidence to establish a memory-defi-
ciency defense.

Perhaps the most serious example of the unfortunate result of the
court's adoption of a higher standard for relevancy than Rule 401 re-
quires is illustrated by the court's opinion in State v. Lowe.3 2 In Lowe,
the court considered the relevancy of circumstantial evidence that the
victim of a murder was a homosexual. The accused offered a state-
ment into evidence that he had beaten the victim out of fear in reac-
tion to the victim's homosexual assault. Lowe admitted that he had
been drinking and that he passed out in his parked truck. Lowe
stated he was awakened by a man trying to unbutton his pants. Lowe
then testified that he "freaked, got scared" and hit the man with a
flashlight that had been on the seat of his vehicle.33

In support of Lowe's theory that he reacted in response to the vic-
tim's homosexual assault, Lowe offered circumstantial evidence that
the victim was a homosexual. Specifically, Lowe provided a witness to
show that the victim and the witness had been arrested together at
the same department-store restroom for lewd conduct (masturbating).
The witness offered to testify that "someone" seated in a stall where
the victim and the witness were arrested had been "tapping" a foot on
the restroom floor.34 Supposedly this "tapping" is a common signal for
homosexual activity, and the witness also testified that the restroom

30. 242 Neb. 138, 493 N.W.2d 339 (1992).
31. State v. Bell, 242 Neb. 138, 141-42, 493 N.W.2d 339, 343 (1992) (citing State v.

Coleman, 239 Neb. 800, 478 N.W.2d 349 (1992)).
32. 244 Neb. 173, 505 N.W.2d 662 (1993).
33. State v. Lowe, 244 Neb. 173, 175, 505 N.W.2d 662, 666 (1993).
34. Lowe, 244 Neb. at 176, 505 N.W.2d ait 666 (1993).
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in which they were arrested was a place where homosexuals met. In
addition, Lowe offered evidence that the victim's home was once van-
dalized by a person who wrote "gay" on the wall, and on another occa-
sion someone had broken the window of the victim's truck while
shouting that the victim was gay.

Lowe argued that his defense theory depended on his ability to
prove that he reacted in response to a homosexual assault. Lowe fur-
ther argued that his Sixth Amendment rights demanded that he be
allowed to introduce the circumstantial evidence indicating that the
victim was in fact a homosexual.

Surprisingly, the Nebraska Supreme Court held the evidence ir-
relevant. The court acknowledged that, while "a murder victim's ho-
mosexuality may be admissible as corroborative of a defendant's claim
of self-defense from a homosexual assault .... the offered evidence
falls far short of being probative of that issue."3 5 This could only mean
that the court found that the evidence was insufficient to prove the
homosexuality of the victim. Surely the sufficiency of evidence to
prove a fact of consequence is not the standard of relevancy intended
by Rule 401. Certainly an arrest for masturbating in a restroom re-
puted to be a gathering place for homosexuals and where another per-
son was arrested for masturbating at the same time as the victim has
some probative value as to the issue of the victim's homosexuality.
Similarly, evidence that persons in the community believed the victim
a homosexual does not prove his homosexuality, but neither does such
evidence lack any probative value. Indeed, at common law, evidence
of a person's reputation was the only character evidence admissible.
Rule 404(1)(b) specifically permits an accused the right to admit
"[e]vidence of a pertinent trait of character of the victim of the crime,"
and Rule 405(1) permits the use of reputation testimony to that end.36

By denying the relevancy of circumstantial evidence regarding
the victim's homosexuality, the court cut off any discussion of: (1)
Rule 403's balancing factors (would the deceased victim be unfairly
prejudiced by evidence of his homosexuality or would such an interest
be cognizable in a criminal trial); (2) whether the evidence complied
with the strictures of Rules 404 and 405 which control the admissibil-
ity of character evidence; and (3) the defendant's Sixth Amendment
trial rights. The highly questionable result in this case suggests that
the court should rethink its relevancy analysis.

Until the Nebraska Supreme Court reconsiders the plain meaning
and legislative history surrounding Rule 401, counsel must be aware

35. Id. at 183, 505 N.W.2d at 669-70.
36. NEB. REv. STAT. § 27-404(1)(b) (1994 Cum. Supp.); NEB. REV. STAT. § 27-405(1)

(Reissue 1989).
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that the court has adopted a "likelihood, not a mere possibility" test as
a substitute for Rule 401's "any tendency" standard. Perhaps the ulti-
mate result would be the same if the court more appropriately ex-
cluded relevant evidence with slight probative value under a Rule 403
balancing analysis. The Rule 403 exclusion would be more consistent
with the enacted Nebraska Rules of Evidence pertaining to relevancy
and would force the court to consider Sixth Amendment rights that
are implicated in criminal cases in which the court excludes relevant
evidence offered by an accused.

8. Relevancy, Sufficiency, and Weight

Rule 401 determines the minimal qualifications that every item of
evidence proffered must possess to be admissible. For every item of
evidence offered, the court makes the Rule 401 relevancy determina-
tion at a threshold level under Rule 104. Additionally, the court at the
close of each side's case in chief must determine whether the totality
of the evidence proffered on any controverted issue is sufficient to
raise a jury issue. If the evidence is insufficient to raise an issue for
the jury, then the court should render either a judgment of acquittal
in a criminal case or a directed verdict in a civil case on that issue.
Both the relevancy of every item of evidence and the sufficiency of the
evidence in totality are issues for the court. In comparison, the weight
to be given any item of evidence and the conclusions to be drawn from
the evidence in totality are jury questions that arise once the court
determines the threshold questions of relevancy and sufficiency.

9. Direct and Circumstantial Evidence

Rule 401 encompasses both direct and circumstantial evidence.
Direct evidence involves testimony regarding first-hand knowledge or
expert testimony connecting the proffered testimony or evidence di-
rectly to facts of consequence to the substantive issues in the case.
Assuming the credibility of the sponsoring witness, direct evidence re-
lates directly to an element of the prima facie case. Circumstantial
evidence requires inferential reasoning connecting the evidence prof-
fered with facts directly of consequence. Relevancy issues are much
more likely to occur in connection with the introduction of circumstan-
tial evidence than with direct evidence.

10. Relevancy and Consistency with Case Theory

The respective theories of the case developed by the opposing par-
ties obviously will influence relevancy determinations. A line of in-
quiry foreclosed as either irrelevant or otherwise inadmissible may be
opened by opposing counsel's efforts in developing a contradictory the-
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ory of the case. For example, in State v. Martin37 the state charged
Martin for shooting his wife with intent to kill.38 According to Mar-
tin's theory of the case, Martin accidentally shot his wife during a
scuffle with her. During trial, the State introduced testimony of Mar-
tin's mother-in-law, who testified that Martin told her that "he didn't
mean to shoot her [Patty], he just meant to nick her."3 9 On appeal
Martin argued that his statement to his mother-in-law was only rele-
vant to a crime different from the one charged; namely, shooting with
intent to wound rather than shooting with intent to kill. The court,
however, properly reasoned that the statement "was relevant to the
factual issue of how the shooting occurred, and whether the shooting
was deliberate [State's theory] or accidental [defendant's theory]." 40

The fact that the statement was not entirely consistent with the
State's theory of the case did not establish the statement's irrelevancy.
The court could have added that, because Martin testified on his own
behalf and claimed that the revolver discharged accidentally, the prior
inconsistent statement would have also been relevant both as an ad-
mission and also on the issue of Martin's credibility.

11. Examples of Disputed Relevancy

Relevancy issues are closely bound up with the facts of the case,
making generalizations difficult. The court's determination of rele-
vancy issues is also within the trial court's discretion. Nonetheless,
relevancy issues often arise in common fact settings that make gener-
alizations possible. The following illustrate this point.

a. Intent

Relevancy issues often arise in the context of proving intent by
circumstantial evidence. For example, in State v. Ruyle, 41 the Ne-
braska Supreme Court deemed relevant evidence of an on-going dis-
pute between the defendant and his victim. 4 2 The relevancy of Ruyle's
prior threats against his homosexual lover was the issue in Ruyle. On
one prior occasion, Ruyle threatened to burn down his lover's apart-
ment; on another occasion, Ruyle threatened to buy a gun and shoot
his lover.43 Ruyle argued that the threats, the last of which had been
made more than two weeks prior to the fire, were too remote to be
relevant. The court held that the threats were relevant to the issue of

37. 198 Neb. 811, 255 N.W.2d 844 (1977).
38. State v. Martin, 198 Neb. 811, 812, 255 N.W.2d 844, 846 (1977).
39. Martin, 198 Neb. at 818, 255 N.W.2d at 849.
40. Id. at 819, 255 N.W.2d at 849.
41. 234 Neb. 760, 452 N.W.2d 734 (1990).
42. State v. Ruyle, 234 Neb. 760, 765, 452 N.W.2d 734, 738 (1990).
43. Ruyle, 234 Neb. at 762, 452 N.W.2d at 736.
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the identity of the arsonist and the intent of the perpetrator and
stated that "[tihis court has recognized that evidence of prior acts or
statements showing a dispute between the defendant and a victim
may be admissible on the issue of intent."44

Similarly, the court in State v. Rincker 45 held that an altercation
between the defendant and the victim that occurred more than a year
before the subject murder was admissible to show the intent required
to prove first degree murder.46 Also, the court in State v. Kern47 ad-
mitted testimony from the defendant's former wife that ten years ear-
lier the defendant, during a domestic dispute, attempted to choke
her.48 The court in Kern held the prior bad acts relevant to prove the
defendant's intent in the first degree murder of his second wife. The
court explained that "while remoteness in time may weaken the value
of the evidence, such remoteness does not, in and of itself, necessarily
justify exclusion of the evidence. 49

In State v. Copple,50 a savings and loan fraud case, the court
found relevant the fact that the defendant had not informed the board
of directors about certain real estate "brokerage" fees, coupled with
testimony that the brokerage practices undertaken by the defendant
did not follow customary practices. The court found that the evidence
tended to prove that the questioned transactions were part of a
scheme to illegally siphon funds from the savings and loan company
(prosecution's theory) rather than earned commissions from a legiti-
mate real estate transaction (defense theory).5 '

Similarly, in State v. Fahlk,52 a case involving the theft of a com-
puter from a public school by the school district's superintendent, the
court held that the school board's prior consent but not subsequent
approval of the taking was admissible and relevant to the issue of in-
tent to deprive the owner of the property. 53

b. Photographic and Demonstrative Evidence

Photographic evidence may be relevant in a myriad of ways.
Foundational requirements of photographs are often analyzed as is-
sues of relevancy. The Nebraska Supreme Court explained the gen-

44. Id. at 765, 452 N.W.2d at 738.
45. 228 Neb. 522, 423 N.W.2d 434 (1988).
46. State v. Rincker, 228 Neb. 522, 529, 423 N.W.2d 434, 439-40 (1988).
47. 224 Neb. 177, 397 N.W.2d 23 (1986).
48. State v. Kern, 224 Neb. 177, 185-86, 397 N.W.2d 23, 29-30 (1986).
49. Kern, 224 Neb. at 185-86, 397 N.W.2d at 29.
50. 224 Neb. 672, 401 N.W.2d 141 (1987).
51. State v. Copple, 224 Neb. 672, 679, 696, 401 N.W.2d 141, 148, 158 (1987).
52. 246 Neb. 834, 524 N.W.2d 39 (1994).
53. State v. Fahik, 246 Neb 834, 846, 524 N.W.2d 39, 49 (1994).
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eral foundational requirements for photographs in State v.
Stephenson:

54

Photographs are admissible in evidence if shown to be true
and correct representations of the places or subjects they pur-
port to represent at times pertinent to the inquiry. Their ad-
mission is largely within the discretion of the trial court, and
unless an abuse of discretion is shown error may not be predi-
cated thereon. 55

Relying on this foundational standard, courts have admitted pho-
tographs for the identity of the assailant in a kidnapping and sexual
assault case,56 the scene of the crime and the pickup truck in which
the defendant assaulted an infant victim by throwing a sledge ham-
mer through the pickup truck window,57 a depiction of stolen property
in the trunk of a car used by the defendant, 58 a "mug shot" photograph
taken at the time of arrest showing the defendant dressed in a light
tan-colored shirt identified as having been worn by the burglar the
night in question,59 the condition of property shoplifted with price
tags still affixed indicating that the defendant had not purchased the
property,60 and the interior location of a witness for the purpose of
evaluating the witness' likely view through a window of an incident in
the street outside. 61 The Nebraska Supreme Court has also held that
inaccuracies and the unreliability of a photograph due to changed con-
ditions are the types of deficiencies that counsel can expose by cross-
examination rather than by exclusion. 62 .

Photographs may also be relevant as demonstrative evidence even
if the photographs do not depict the actual objects involved, provided
the depicted objects are sufficiently similar to the objects being illus-
trated. For example, in State v. Henderson,63 the defendant in a man-
slaughter case objected on appeal to the Nebraska Court of Appeals
that the trial court should not have admitted photographs depicting
the console of a 1985 Chrysler LeBaron because the car he was driving
was a 1986 Chrysler LeBaron.64 Affirming on appeal, the court of ap-
peals held that "'exhibits which are practically instructive to explain
the evidence or aid in its interpretation or application by the jury may

54. 199 Neb. 362, 258 N.W.2d 824 (1977).
55. State v. Stephenson, 199 Neb. 362, 364, 258 N.W.2d 824, 826 (1977).
56. State v. Red Kettle, 239 Neb. 317, 326, 476 N.W.2d 220, 226 (1991).
57. Stephenson, 199 Neb. at 364, 258 N.W.2d at 826 (1977).
58. State v. Juhl, 234 Neb. 33, 43, 449 N.W.2d 202, 209 (1989).
59. State v. Birge, 215 Neb. 761, 764, 340 N.W.2d 434, 437 (1983).
60. State v. Garza, 241 Neb. 256, 258-59, 487 N.W.2d 551, 554 (1992).
61. State v. McCaslin, 240 Neb. 482, 491-93, 482 N.W.2d 558, 565-66 (1992).
62. McCaslin, 240 Neb. at 492, 482 N.W.2d at 566.
63. 3 Neb. Ct. App. 623 (1993).
64. State v. Henderson, 3 Neb. Ct. App. 623, 629-30 (1993).
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be admitted.' "65 The court added that "[i]tems of demonstrative evi-
dence which are nearly identical to objects involved in accidents are
routinely admitted."66

In comparison, the court in State v. Messersmith67 held that pho-
tographs depicting autoparts found on the defendant's premises were
irrelevant. 68 Although the photographs were similar to the stolen
autoparts the defendant had received in payment for illegal drugs,
Messersmith did not offer any evidence designating the photographed
items as having been stolen.69

c. Expert Testimony

Expert testimony is relevant and admissible if the testimony will
assist the trier of fact to understand evidence or determine a fact in
issue.70 The trial court, under Rule 104, makes the preliminary deter-
mination of whether the testimony will assist the trier of fact. In mak-
ing this determination, the court will consider the qualifications of the
expert, the complexity of the issues to which the expert opinion re-
lates, the particular facts of the case, and the foundation laid.71

d. Prior Similar Incidences as Evidence of Negligence

Akin to character evidence in criminal cases, relevancy issues oc-
casionally arise when a party in a negligence action offers prior simi-
lar incidences as evidence of conforming negligent conduct. Generally
speaking, the courts usually will exclude conforming behavior evi-
dence to prove negligence. For example, in Jones v. Tranisi,72 a medi-
cal malpractice case, the plaintiff offered evidence that, twelve years
earlier, the defendant surgeon negligently performed a similar opera-
tion on a different patient as evidence that the defendant physician
acted negligently in operating on plaintiff.73 The trial court excluded
the evidence on relevancy grounds. On appeal, the Nebraska
Supreme Court affirmed. The court reasoned that "[o]ne cannot prove

65. Henderson, 3 Neb. Ct. App. at 630 (quoting Iske v. Metropolitan Utilities Dist.
of Omaha, 183 Neb. 34, 39, 157 N.W.2d 887, 892 (1968)).

66. Id. at 630 (citing Nusz v. Wells Mfg. Corp., 214 Neb. 1, 332 N.W.2d 204 (1983)).
67. 238 Neb. 924, 473 N.W.2d 83 (1991).
68. State v. Messersmith, 238 Neb. 924, 934, 473 N.W.2d 83, 91 (1991).
69. Messersmith, 238 Neb. at 933-34, 473 N.W.2d at 91.
70. McDonald v. Miller, 246 Neb. 144, 152, 518 N.W.2d 80, 86 (1994); Coppi v.

West American Ins. Co., 247 Neb. 1, 14, 524 N.W.2d 804, 815 (1994).
71., McDonald, 246 Neb. at 152, 518 N.W.2d at 86; Coppi, 247 Neb. at 15, 524

N.W.2d at 815.
72. 212 Neb. 843, 326 N.W.2d 190 (1982).
73. Jones v. Tranisi, 212 Neb. 843, 845-46, 326 N.W.2d 190, 192 (1982).
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that one was negligent in causing an accident in 1980 because one was
negligent in causing one on some earlier occasion." 74

e. Character Evidence and Relevancy Generally

Rule 404(1) generally proscribes the use of character or propen-
sity evidence as circumstantial evidence of conforming behavior. Rule
404(1) essentially provides that the risk of unfair prejudice arising
from character evidence outweighs the probative value of such evi-
dence. However, many character evidence issues are discussed
strictly in terms of relevancy, seemingly in ignorance of the applicabil-
ity of the character evidence rules. This is particularly confusing be-
cause propensity evidence is highly probative of conduct; indeed, Rule
404's exclusionary rule is important largely because jurors, relying on
their own understanding of human nature, are likely to rely exces-
sively on propensity evidence. The court's exclusion of character evi-
dence on relevancy grounds, rather than Rule 403 (unfair prejudice) or
Rule 404 (propensity evidence), will likely confuse the definitional un-
derstanding of relevancy.

The court's confused treatment of character evidence and rele-
vancy issues is illustrated in State v. Rathburn.75 The Rathburn case
involved a prosecution for possession of marijuana and LSD with the
intent to distribute. The State introduced a "coke spoon" as well as
miscellaneous drug paraphernalia associated with marijuana and
LSD use. 76 The police found all of these items in Rathburn's car when
he was stopped for speeding. During the trial, Rathburn's counsel un-
successfully objected to the introduction of the "coke spoon" on the
grounds that, because cocaine charges were not involved in the case,
the "coke spoon!' was irrelevant. On appeal, the State argued that the
"coke spoon" was relevant because it tended to indicate Rathburn's
general disposition toward drug involvement. Defense counsel ar-
gued to the contrary that the State introduced the "coke spoon" solely
to prejudice the jury. The Nebraska Supreme Court, without discus-
sion, concluded that the introduction of the spoon was irrelevant, but
held that its admission constituted harmless error.77

While the court achieved the correct result, the characterization
of the evidence seems flawed. Certainly possession of different forms
of drug paraphernalia would have some tendency, however slight, to
prove a pattern of "drug use" by the owner. However, the introduction
of relevant character evidence is closely restricted by Rule 404 be-

74. Jones, 212 Neb. at 846, 326 N.W.2d at 192.
75. 195 Neb. 485, 239 N.W.2d 253 (1976).
76. State v. Rathburn, 195 Neb. 485, 492, 239 N.W.2d 253, 256-57 (1976).
77. Rathburn, 195 Neb. at 493, 239 N.W.2d at 257.
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cause, while relevant, such "general disposition" evidence is unfairly
prejudicial. Thus, rather than characterizing such evidence as irrele-
vant, the court should have excluded such evidence because of Rule
404's proscription against using character evidence to prove a fact in
issue. The court also could have excluded the evidence under Rule
403. The slight probative value of Rathburn's possession of a "coke
spoon" to prove the marijuana and LSD charges was substantially out-
weighed by the prejudicial effect of drug-addict type character
evidence.

f. Specific Character Evidence Admitted for a Relevant Narrow
Purpose

While Rule 404(1) excludes character evidence if offered to prove
conforming behavior, Rule 404(2) provides for the admissibility of
such evidence if offered for a narrower relevant purpose other than
conforming behavior. Although not always discussed in terms of Rule
404(2), the Nebraska Supreme Court often affirms the admissibility of
such evidence under a relevancy analysis. For example, in State v.
Babajamia,78 a case involving trespass and destruction of a McDon-
ald's restaurant property, the court analyzed prior incident evidence
strictly in terms of relevancy. The court held that the evidence that
BabaJamia caused problems in the restaurant in the past and had
been asked not to return was relevant prior-incident testimony.79 The
court found that the evidence "tended to show he had notice that he
was not welcome to return to the restaurant," and therefore was rele-
vant to the trespassing issue.80

The court, however, may exclude character evidence even if of-
fered for a narrower purpose than conforming behavior, if the court
determines that the jury will likely rely on the evidence for an im-
proper "irrelevant" purpose. For example, in State v. Oliva,8 ' a wife-
beating case, the state introduced prior beating testimony, ostensibly
in rebuttal of the defendant's defense theory that his disability made
it physically impossible for him to have committed the beatings.8 2

The court on appeal noted that, while the evidence "on the issue of
physical ability was at best weak.. . [tihe evidence of prior assaults
was, however, extremely probative on the issue for which it may not
be offered: character of the accused."83

78. 223 Neb. 804, 394 N.W.2d 289 (1986).
79. State v. Babajamia, 223 Neb. 804, 806, 394 N.W.2d 289, 292 (1986).
80. Babajamia, 223 Neb. at 806, 394 N.W.2d 291-92.
81. 228 Neb. 185, 422 N.W.2d 53 (1988).
82. State v. Oliva, 228 Neb. 185, 186-88, 422 N.W.2d 53, 53-54 (1988).
83. Oliva, 228 Neb. at 190, 422 N.W.2d at 55 (citing NEB. REv. STAT. § 27-404(2)

(Reissue 1985)).
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g. Specific Character Evidence of an Accused in Sexual Assault
Cases

1. Exclusion of Distinguishable Prior Sexual Bad Acts as Irrelevant

Courts sometimes exclude on relevancy grounds prior sexually re-
lated acts involving the accused if the prior acts were sufficiently dis-
tinguishable from the acts charged so as to suggest remote relevancy.
By way of illustration, in State v. Lee,84 the Nebraska Supreme Court
held that the trial court erred in admitting sexually explicit photo-
graphs found at Lee's premises.85 The photographs depicted hetero-
sexual activity with a suggestion of fellatio. The State offered these
photographs in the prosecution of Lee for the sexual assault of a minor
through homosexual fellatio.86 The court explained that the two acts
were insufficiently related: "In the absence of competent evidence
that possessing material dealing with adult heterosexual fellatio
somehow leads to engaging in pedophilic homosexual fellatio, [the
challenged exhibit] is not relevant and thus should not have been
admitted."

8 7

To the contrary, common sense suggests that possession of porno-
graphic literature depicting acts of fellatio makes it more likely at
some minimal level that the possessor would engage in acts of fellatio.
Given the differences, Rule 403's unfair prejudicial effect may very
well outweigh the slight probative value of such evidence. Also, the
court may exclude the propensity of viewing pornographic literature
as prejudicial character evidence under Rule 404(1). The jurors may
improperly convict under both scenarios, because the jurors are dis-
gusted with those who collect and view pornography and also because
the jurors unfairly assume that such deviant behavior is likely to lead
to sexual misconduct generally. Thus, while the evidence may be ex-
cludable under Rule 403 and Rule 404(1), it is not irrelevant under
Rule 401.

In comparison, the court in Lee upheld the admission of other ex-
hibits involving similar pornographic content. The court admitted
these exhibits, because testimony indicated that Lee had shown the
other exhibits to the child victims to arouse them sexually in hopes of
encouraging sexual participation. Accordingly, the exhibits were inde-
pendently relevant as evidence of a plan or scheme.88 This result
seems correct as suggested above. Prior bad acts are generally admis-

84. 247 Neb. 83, 525 N.W.2d 179 (1994).
85. State v. Lee, 247 Neb. 83, 92, 525 N.W.2d 179, 183-84 (1994).
86. Lee, 247 Neb. at 89, 92, 525 N.W.2d 183-84.
87. Id. at 89, 525 N.W.2d at 183.
88. Id. at 90-91, 525 N.W.2d at 183-84.
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sible under Rule 404(2) if offered for a narrower purpose than to estab-
lish conforming behavior.

2. Admission of the Defendant's Prior Similar Sexual Bad Acts for a
Narrow Purpose

Where the offense charged involves a sexual assault, especially
against children, courts frequently admit prior similar sexual bad acts
as relevant on a variety of grounds, especially as to the issue of intent.
For example, in State v. Craig,s 9 the court admitted evidence that
Craig repeatedly removed the panties and fondled the genitalia of his
twelve to thirteen year old step-daughter in the context of a "friendly
wrestling match."90 The court admitted the evidence in response to
Craig's contention that the similar incident for which he was charged
was an unintentional touching rather than an act with sexual motive
and intent.9 1

Similarly, in State v. Yager,9 2 another sexual-assault-of-a-minor
case, the court admitted evidence of Yager's teen-age homosexual ac-
tivities with other pre-teens. The court admitted the evidence to sup-
port the contention that Lee's touching of the penis of a child he was
babysitting was not accidental as his defense argued.93 To the same
effect, in State v. Nincehelser,94 the State, in prosecution of a biological
father for sexual assault of his son, offered into evidence the testimony
of the father's step-daughter regarding his prior sexual assaults of
her.95 On the authority of Craig, the Nebraska Court of Appeals up-
held the admission of the prior sexual incidences as having independ-
ent relevancy, despite the differences between homosexual and
heterosexual sexual misconduct. 96

3. Exclusion of Expert Testimony Regarding Defendant's Normal
Sexual Proclivities on Relevancy Grounds

Although Rule 404(1)(a) permits an accused to introduce evidence
of a pertinent character trait and Rule 405 restricts the form of such
evidence to opinion or reputation testimony, courts still must deter-
mine whether any proffered opinion or reputation evidence is relevant
to an issue of consequence. For example, the Nebraska Court of Ap-

89. 219 Neb. 70, 361 N.W.2d 206 (1985).
90. State v. Craig, 219 Neb. 70, 78, 361 N.W.2d 206, 213 (1985).
91. Craig, 219 Neb. at 78, 361 N.W.2d at 212.
92. 236 Neb. 481, 461 N.W.2d 741 (1990).
93. State v. Yager, 236 Neb. 481, 487, 461 N.W.2d 741, 745 (1990).
94. No. A-93-409, 1994 WL 90514 (Neb. App. Mar. 22, 1994).
95. State v. Nincehelser, No. A-93-409, 1994 WL 90514, at *1 (Neb. App. March 22,

1994).
96. Nincehelser, 1994 WL 90514, at *3.
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peals in State v. Tlamka9 7 excluded on relevancy grounds expert testi-
mony that the defendant was a normal heterosexual who would not
likely commit homosexual acts on a four year old.98

4. General Homosexual Character Evidence of Victim Considered on
Relevancy Grounds

While Rule 404(1)(b) permits the introduction of a pertinent trait
of a victim and Rule 405 restricts the form of such evidence to opinion
or reputation testimony, courts must nonetheless make a threshold
relevancy determination. This issue has proven especially perplexing
to the courts in considering the relevancy of the homosexual back-
ground of the victim. For example, in State v. Lowe, 99 the court ex-
cluded on relevancy grounds circumstantial evidence that the victim
of a murder was homosexual. The accused offered evidence that the
accused had beaten the victim to repel the victim's homosexual as-
sault.'0 0 The court found the victim's rumored homosexual proclivi-
ties too remote and speculative to be relevant.' 0 ' The court's decision
seems unduly restrictive.

The court again revisited the relevancy issue of admitting evi-
dence of the victim's homosexual background in a self-defense case in
State v. Escamilla.10 2 In Escamilla, the district court granted Es-
camilla's motion for post-conviction relief because of ineffective assist-
ance of counsel. Essentially Escamilla argued that he had stabbed the
victim in self-defense during a homosexual assault. Escamilla argued
that his defense counsel failed to investigate leads indicating that the
victim was a homosexual. On appeal, the court discussed the admissi-
bility of the type of evidence Escamilla argued would have influenced
the outcome of the case had it been presented.' 0 3 The court stated
that "Nebraska does not specifically allow the defense of 'homosexual
panic,' and there is no evidence in the record to support a finding that
such a diagnosis was or could be made."' 0 4 Nonetheless, the court
concluded:

[We hold that where a defendant claims that the act of kill-
ing a victim was the result of a violent and overriding reac-
tion to a homosexual approach by the victim, evidence of the

97. 3 Neb. Ct. App. 28, 511 N.W.2d 135 (1993), aff'd, 244 Neb. 670, 508 N.W.2d 846
(1993).

98. State v. Tlamka, 3 Neb. Ct. App. 28, 33-34, 40, 511 N.W.2d 135, 139, 142 (1993)
aff'd, 244 Neb. 670, 508 N.W.2d 846 (1993).

99. 244 Neb. 173, 505 N.W.2d 662 (1993).
100. State v. Lowe, 244 Neb. 173, 176, 183, 505 N.W.2d 662, 666, 670 (1993).
101. Lowe, 244 Neb. at 183, 505 N.W.2d at 670.
102. 245 Neb. 13, 511 N.W.2d 58 (1994).
103. State v. Escamilla, 245 Neb. 13, 21-26, 511 N.W.2d 58, 64-66 (1994).
104. Escamilla, 245 Neb. at 26, 511 N.W.2d at 66.

[Vol. 29



RELEVANCY

victim's prior similar homosexual activities may be admissi-
ble under certain circumstances as corroborative of the de-
fendant's claim that there was a lack of deliberation or
premeditated malice on his or her part necessary to convict of
first degree murder. 10 5

Under the facts of the case, the court held that the victim's prior
pedophilic behavior and his homosexual relationships would have
been irrelevant, because such acts were insufficiently similar to Es-
camilla's description of the events that resulted in the victim's
death.' 06 Again, this appears to be a narrower definition of relevancy
than Rule 401 dictates. The degree of similarity between past be-
havior and the facts at issue would bear directly on the probative
value of such testimony, but to exclude the evidence as having no pro-
bative value is inconsistent with the minimal standard of relevancy
incorporated into Rule 401. Also, given the Rule 405 restriction of the
form of character evidence to general 'opinion or reputation evidence,
the Sufficiently similar requirement seems unduly restrictive.

E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 401 adopts verbatim Federal
Rule of Evidence 401, there should be no variation in application.

One should note that new Federal Rules of Evidence 413-415
would admit evidence of similar crimes in sexual assault and child
molestation cases respectively. This would provide an exception to the
exclusionary provisions in Rule 404, making such evidence admissible
if sufficiently similar in time and circumstances.

II. SECTION 27-402 RELEVANT EVIDENCE ADMISSIBLE;
EXCEPTIONS; IRRELEVANT EVIDENCE
INADMISSIBLE

A. STATEMENT OF THE RULE

All relevant evidence is admissible except as otherwise pro-
vided by the Constitution of the United States, the State of
Nebraska, an Act of Congress, the Legislature of the State of
Nebraska, these rules, or other rules adopted by the Supreme
Court of Nebraska that are not in conflict with laws gov-
erning such matters. Evidence that is not relevant is not
admissible. 0 7

105. Id. at 26, 511 N.W.2d at 66 (emphasis in original).
106. Id. at 22, 511 N.W.2d at 64.
107. NEB. REv. STAT. § 27-402 (Reissue 1989).
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B. LEGISLATIVE HISTORY

Nebraska's Rule 402 is similar to Rule 402 of the Federal Rules of
Evidence. The rule states a base line minimum for admissible evi-
dence: relevancy. Nebraska's Rule 402 varies from the federal rule
only by acknowledging that, in addition to Congress and the United
States Constitution, the Nebraska Legislature, the Nebraska Consti-
tution, and the Nebraska Supreme Court may each provide grounds
for excluding evidence despite its relevancy. The Nebraska Supreme
Court Committee on Practice and Procedure noted that "[n]ot all rele-
vant evidence is admissible. The exclusion of relevant evidence occurs
in a variety of situations and may be called for by these rules, by the
Legislature of the State of Nebraska, by rules adopted by the Supreme
Court of Nebraska, or by Constitutional considerations."108

C. FOUNDATION

1. The sponsoring witness or evidence has information regarding
or relating to a fact of consequence.

2. If a relevancy issue is raised as a Rule 104 preliminary issue of
admissibility, counsel may explain to the court how the evidence has a
tendency to make a fact of consequence more or less probable than it
would be without the evidence.

3. If the admissibility of otherwise relevant evidence is chal-
lenged by the exclusionary rules of evidence, by state or federal legis-
lation, by rules adopted by the Nebraska Supreme Court, or by
constitutional precept, then counsel is able to show why the exclusion-
ary rules are inapplicable.

D. INTERPRETIVE ANALYSIS

1. Rule 402 Generally

Rule 402 connects the definitional meaning of relevancy found in
Rule 401 with the rules of admission and exclusion. Evidence relevant
under Rule 401 is admissible unless otherwise excludable under the
Constitutions of either the United States or the State of Nebraska, by
Act of Congress or Nebraska's State Legislature, by Nebraska's evi-
dentiary rules, or by rules adopted by the Nebraska Supreme Court.
Although Rule 402 is referenced together with Rule 401 and Rule 403,
the interpretivist analysis is more likely to focus on the meaning of
relevancy (Rule 401), the appropriate factors involved in balancing
(Rule 403), or more specific exclusionary provisions rather than the
scope of Rule 402.

108. PROPOSED NEBRAsxA RuLEs, supra note 2, at 44.
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2. Rules of Evidence and Constitutional Principles of Exclusion

Rule 402 clearly indicates that the rules of evidence do not over-
ride constitutional principles. Ample United States Supreme Court
authority subjecting the rules of evidence to the right of the criminal
defendant to present an effective defense necessitates this recogni-
tion.10 9 Consequently, evidence admissible under the Nebraska Rules
of Evidence may nonetheless be excluded if inadmissible on constitu-
tional grounds.

3. Rules of Evidence and Statutory Exclusionary Rules

Rule 402 acknowledges that both the rules of evidence and sepa-
rate statutory rules provide alternate rules for admitting and exclud-
ing evidence. While relevancy is a threshold test for admissibility,
relevant evidence may be excludable on the basis of more specific ex-
clusionary rules of evidence or exclusionary rules extrinsic to the rules
of evidence.

4. Rules of the Supreme Court that are not in Conflict with

Statutory Evidentiary Rules

Rule 402 acknowledges that the Nebraska Supreme Court retains
limited common law exclusionary authority. However, the Supreme
Court may not adopt any rule directly in conflict with statutory evi-
dence rules.

For example, the court in Maresh v. State110 discussed the resolu-
tion of a conflict in the "unavailability" requirements contained re-
spectively in Rule 804 of the Nebraska Rules of Evidence and Rule 32
of Nebraska's Supreme Court Rules of Discovery."1 Out-of-court
statements offered under Rule 804 hearsay exceptions (including for-
mer testimony) require a foundational showing that the declarant "[is
absent from the hearing and the proponent has been unable to procure
his attendance by process or other reasonable means." 112 Under Ne-
braska Court Rule of Discovery 32(a)(3), a deposition is admissible if
the party opponent was either present at the deposition or properly
notified thereof and where the deponent is either one hundred miles
from the district court or beyond the trial court's subpoena power at

109. See generally, Olden v. Kentucky, 488 U.S. 227, 231 (1988) (reasoning that a
defendant had a constitutional right, notwithstanding the rape-shield law, to cross-ex-
amine alleged rape victim regarding the victim's living with another man to show possi-
ble motive for denial of consensual sex); Chambers v. Mississippi, 410 U.S. 284, 294
(1973) (finding that a criminal defendant had a constitutional right to cross-examine a
witness called by the defendant).

110. 241 Neb. 496, 489 N.W.2d 298 (1992).
111. Maresh v. State, 241 Neb. 496, 503, 505, 489 N.W.2d 298, 305, 307 (1992).
112. NEB. REv. STAT. § 27-804(lXe) (Reissue 1989).
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the time of trial.1 13 In considering the apparent conflict in the variant
standards of "unavailability," the court held that "[u]nder the Ne-
braska Constitution, and under the enabling legislation, this court
had no power to create in the Nebraska discovery rules an independ-
ent exception to the hearsay prohibition of § 27-802."114

5. Rule 402 as Providing a Rationale for Admitting Evidence not
Specifically Excludable by Other Evidentiary Rules

While courts seldom rely on the language of Rule 402 in deciding
evidentiary issues, the broad standard of admissibility may occasion-
ally provide a determinative rationale for admitting evidence not spe-
cifically excluded by the rules of evidence. For example, the court in
International Association of Firefighters Local 831 v. City of North
Platte, Lincoln County,1 1 5 an industrial dispute between the City of
North Platte and a firefighter union, held that the union could call as
its witness the city's expert witness.1 16 Citing Rule 402, the court
held that every citizen had a duty to testify, unless privileged, to any
relevant factual matter within their knowledge.11 7 Accordingly, the
court determined that the city could not bar the union from using the
city's expert.

E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 402, largely adopts verbatim
Federal Rule of Evidence 402 there should be little variation in appli-
cation. Differences will arise to the extent that applicable evidentiary
rules arising from Nebraska's statutory and Supreme Court rules ex-
ternal to the rules of evidence vary from federal provisions.

III. SECTION 27-403 EXCLUSION OF RELEVANT EVIDENCE;

REASONS

A. STATEMENT OF THE RULE

Although relevant, evidence may be excluded if its probative
value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or

113. Neb. Court Rules and Procedure, Discovery Rules for Civil Cases, § 32(a)(3)
(1992).

114. Maresh, 241 Neb. at 505, 489 N.W.2d at 307.
115. 215 Neb. 89, 337 N.W.2d 716 (1983).
116. IAFF Local 831 v. City of North Platte, Lincoln County, 215 Neb. 89, 95, 337

N.W.2d 716, 721 (1983).
117. /AFF Local 831, 215 Neb. at 96-97, 337 N.W.2d at 722.
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by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence. 118

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 403 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure explained:

This rule makes exclusion discretionary when probative
value is "substantially outweighed" by considerations of un-
due delay, waste of time, or needless presentation of cumula-
tive evidence. This rule reflects the Law of Nebraska existing
prior to the adoption of these rules which provided that the
admission of collateral or cumulative evidence rested within
the sound discretion of the trial court. Meyer v. Moell, 186
Neb. 397, 183 N.W.2d 480 (1971).

Competent evidence bearing on the issues cannot be ex-
cluded from the jury because it may "incidentally"* arouse
their sympathies or influence their prejudices. Missouri P.R.
'Co. v. Palmer, 55 Neb. 559, 76 N.W. 169 (1898).119

C. FOUNDATION

1. The sponsoring witness or evidence has information regarding
or relating to a fact of consequence.

2. If a relevancy issue is raised as a Rule 104 preliminary issue of
admissibility, counsel may explain to the court how the evidence has a
tendency of making a fact of consequence more or less probable than
the fact would be without the evidence.

3. If the admissibility of otherwise relevant evidence is chal-
lenged by the exclusionary rules of evidence, by state or federal legis-
lation, by rules adopted by the Nebraska Supreme Court, or by
constitutional precept, then counsel is able to show why the exclusion-
ary rules are inapplicable.

4. Counsel may explain, if challenged, how the probative value of
the relevant evidence is not substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless presentation
of cumulative evidence.

118. NEB. REV. STAT. § 27-403 (Reissue 1989).
119. PROPOSED NEBRASKA RunEs, supra note 2, at 45-46.
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D. INTERPRETIVE ANALYSIS

1. Standard of Review

A Rule 403 analysis involves a balancing of probative value
against the non-probative factors listed in Rule 403. The court has
repeatedly held that balancing under Rule 403 "is a matter left largely
to the sound discretion of the trial court, and its ruling will be upheld
absent an abuse of discretion." 120

2. Assessing Probative Value

The first step in the balancing analysis is identifying the relative
probative value of the proffered testimony. In State v. Bostwick,' 21

the court defined probative value as "a relative concept; the probative
value of a piece of evidence involves a measurement of the degree to
which the evidence persuades the trier of fact that the particular fact
exists and the distance of the particular fact from the ultimate issues
of the case." 122

In assessing the probative value of certain evidence, the relative
need for the evidence may be critical. Thus, in Bostwick, a forgery
case, the prosecution's need for Bostwick's writing exemplars as foun-
dation for an expert opinion that Bostwick forged the signature of cer-
tain checks outweighed the undisclosed prejudicial factor that
Bostwick created the exemplars in connection with her earlier suc-
cessful prosecution for forgery. 123

3. Balancing Probative Value Against Rule 403 Nonprobative
Effects

The second step of the Rule 403 analysis requires balancing the
relative probative value against Rule 403 non-probative effects. The
rule provides that the court may exclude probative evidence only if the
probative value is substantially outweighed by the unfair prejudicial
effect of such evidence.

In considering the unfair prejudice factor, the court in Lincoln
Grain, Inc. v. Coopers & Lybrand124 made two important points.
First, most evidence offered by one party to an action is intended to be
prejudicial to the opposing party; it is only unfair prejudice with which

120. See State v. Norfolk, 221 Neb. 810, 822, 381 N.W.2d 120, 129 (1986); State v.
Hitt, 207 Neb. 746, 748, 301 N.W.2d 96, 99 (1981).

121. 222 Neb. 631, 385 N.W.2d 906 (1986).
122. State v. Bostwick, 222 Neb. 631, 639, 385 N.W.2d 906, 912 (1986) (quoting An-

drew K. Dolan, The Prejudice Rule in Evidence, 49 S. CAL. L. REv. 220, 233 (1976)).
123. Bostwick, 222 Neb. at 640, 385 N.W.2d at 913.
124. 216 Neb. 433, 345 N.W.2d 300 (1984).
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§ 27-403 is concerned. 12 5 Second, "[iun the context of § 27-403 such
prejudice means a tendency to suggest a decision on an improper
basis."

12 6

4. Examples of Rule 403 Applied,

Considering these factors and the preference favoring admissibil-
ity, the court has applied the Rule 403 balancing in a number of com-
mon factual contexts.

a. Gruesome Photographs

Photographs may effectively portray relevant evidence. A photo-
graph of a gruesome scene or event, however, may provoke an emo-
tional response that could have an unfair prejudicial effect. Generally
speaking, "[t]he admission of photographs of a gruesome nature rests
largely within the sound discretion of the trial court, which must de-
termine their relevancy and weigh their probative value against their
possible prejudicial effect." 12 7

Specifically, the Nebraska Supreme Court has held that, in homi-
cide cases, gruesome photographs are admissible "for purposes of iden-
tification, to show the condition of the body or the nature and extent of
the wounds, or to establish malice or intent, particularly in conjunc-
tion with the examining pathologist's testimony."128 The court has
also stated that:

[a]lthough it is true the probative value of such evidence
should be weighed against its possible prejudicial effect
before it is admitted, if a photograph illustrates or makes
clear some controverted issue in a homicide case, a proper
foundation having been laid, it may be received, even if it is
gruesome.129

The case of State v. Rowe13 0 presents an illustrative, as well as
extreme, example. The trial court admitted one photograph depicting
the partially burned body, another picture of the torso showing muti-

125. Lincoln Grain, Inc. v. Coopers & Lybrand, 216 Neb. 433,439, 345 N.W.2d 300,
306 (1984).

126. Lincoln Grain, 216 Neb. at 439, 345 N.W.2d at 306.
127. State v. Rowe, 210 Neb. 419,428-29, 315 N.W.2d 250, 257 (1982) (quoting State

v. Williams, 205 Neb. 56, 67, 287 N.W.2d 18, 25 (1979), cert. denied, 449 U.S. 891
(1980)).

128. State v. Hankins, 232 Neb. 608, 625, 441 N.W.2d 854, 869 (1989).
129. State v. Stewart, 197 Neb. 497, 512, 250 N.W.2d 849, 859 (1977) cert. denied,

114 S. Ct. 97 (1993) (citing State v. Robinson, 185 Neb 64, 173 N.W.2d 443 (1970),
Washington v. State, 160 Neb. 385, 70 N.W.2d 378 (1955)); see State v. Partee, 199 Neb.
305, 309-10, 258 N.W.2d 634, 637-38 (1977); State v. Dittrich, 191 Neb. 475, 479, 215
N.W.2d 637, 640 (1974).

130. 210 Neb. 419, 315 N.W.2d 250 (1982).
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lations, and two photographs of the victim's skull during autopsy. Be-
cause Rowe admitted to cutting the body and burning the house, the
defense argued that any relevancy was outweighed by the prejudicial
effect. Affirming the admission of the photographs, the court held that
the photographs were admissible to show that Rowe had fractured the
skull, a fact he had not admitted, and also to prove that Rowe had
burned the body to hide his misdeed rather than to purge the house of
the evil spirit he claimed was present.131

The admissibility of gruesome photographs has also been consid-
ered in non-homicide criminal cases such as child abuse. For example,
in State v. Cross,13 2 a child abuse case, the court affirmed the admissi-
bility of photographs depicting a wound on the buttocks as well as
bruises on the penis and scrotum of the child victim.133 In affirming
the admission of the photographs, the Nebraska Court of Appeals held
that the photographs:

do portray the body of an injured young boy and therefore are
somewhat heart-wrenching.... The nature and extent of
these injuries has a direct bearing on whether Cross knew or
should have known of these injuries, whether he might have
inflicted any of them, and whether he should have insisted
J.S. be taken to the doctor or sheltered him from further in-
jury by his mother. They are also relevant for the jury to use
in weighing the doctor's expert opinion. 134

The Nebraska Supreme Court has also considered the prejudicial
effect of photographs in civil cases. In both Vredeveld v. Clark3 5 and
Springer v. Smith,136 the court considered the admissibility of photo-
graphs of rear-end collisions for the purpose of evaluating personal
injury claims. In both cases, the trial court admitted photographs of
the damaged vehicles, and the Nebraska Supreme Court affirmed be-
cause the severity of the impact was directly relevant to the extent
and nature of the alleged injuries.

b. Documentary Evidence

In Lincoln Grain, Inc. v. Coopers & Lybrand,13 7 a malpractice ac-
tion against an accounting company for failing to discover the fraudu-
lent activities of Lincoln Grain's employees, the court reversed and
remanded because the trial court abused its discretion by refusing,

131. State v. Rowe, 210 Neb 419, 428-31, 315 N.W.2d 250, 257-58 (1982).
132. No. A-93-387, 1994 WL 72126 (Neb. App. Mar. 8, 1994).
133. State v. Cross, No. A-93-387, 1994 WL 72126, at *6 (Neb. App. Mar. 8, 1994).
134. Cross, 1994 WL 72126, at *6.
135. 244 Neb. 46, 504 N.W.2d 292 (1993).
136. 182 Neb. 107, 153 N.W.2d 300 (1967).
137. 216 Neb. 433, 345 N.W.2d 300 (1984).
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under Rule 403, to receive into evidence a report from Coopers &
Lybrand indicating that Lincoln Grain's internal auditing controls did
not present any problems.' 3 8 The court held that Lincoln Grain was
entitled to present evidence that Coopers & Lybrand had validated
the very internal control systems that Coopers & Lybrand condemned
at trial as inadequate.

c. Polygraph Evidence

The Nebraska Supreme Court has repeatedly held that polygraph
results are excludable under Rule 403.139 However, a mere reference
to a pre-test interview for a polygraph test does not constitute revers-
ible error.1 40 Indeed, the United States Supreme Court in Wyrick v.
Fields'4 ' observed in an unnumbered footnote that "lallthough the re-
sults of the polygraph examination might not have been admissible
evidence, the statements ... made in response to questioning during
the course of the polygraph examination surely would have been."' 4 2

Based upon the authority of Wyrick, the Nebraska Supreme Court in
State v. Houser 43 held that the trial court erred in excluding under
Rule 403 statements made during the polygraph examination."44

Also, the United States Supreme Court's opinions in Harris v. New
York i 4 5 and Oregon v. Hass1 4 6 would not prohibit use for impeach-
ment purposes of statements made during a polygraph examination if
the defendant later testified and contradicted the statements made
during the examination, unless the statements given during the poly-
graph examination were deemed involuntary.1 4 7

d. Scientific Evidence

Scientific evidence may be unfairly prejudicial if the jurors are
unable to understand the significance of such evidence. For example,

138. Lincoln Grain, Inc. v. Coopers & Lybrand, 216 Neb. 433, 438-40, 345 N.W.2d
300, 305-06 (1984).

139. See, e.g., State v. Houser, 234 Neb. 310, 319, 450 N.W.2d 697, 702 (1990); State
v. Anderson, 207 Neb. 51, 67, 296 N.W.2d 440, 450-51 (1980), cert. denied, 450 U.S. 1025
(1981).

140. State v. Walker, 242 Neb. 99, 107-08, 493 N.W.2d 329, 335-36 (1992).
141. 459 U.S. 42 (1982).
142. Wyrick v. Fields, 459 U.S. 42, 48 (1982).
143. 234 Neb. 310, 450 N.W.2d 697 (1990).
144. State v. Houser, 234 Neb. 310, 319, 450 N.W.2d 697, 703 (1990).
145. 401 U.S. 222 (1971).
146. 420 U.S. 714 (1975).
147. Harris v. New York, 401 U.S. 222, 225 (1971); Oregon v. Hass, 420 U.S. 714,

723-24 (1975). See New Jersey v. Portash, 440 U.S. 450, 458-59 (1979) (distinguishing
Harris and Hass on the basis that the statements given in those cases, though in viola-
tion of the Miranda warnings requirements, were voluntary, whereas the testimony in
Portash was given under an use immunity agreement that made the statements
involuntary).
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in State v. Donaldson,148 a driving-under-the-influence case, the state
introduced evidence of a urine sample taken thirty minutes after the
police arrested Donaldson. 149 The expert admitted that if Donaldson
voided his bladder shortly after the arrest and then the tested sample
was taken thirty minutes later, the tested urine would not have been
in the body at the time of driving. Reversing and remanding for a new
trial, the court held that:

[i]n the absence of any testimony that the level of defendant's
urine at the time of the testing could be related back to deter-
mine the concentration of alcohol in defendant's urine when
he was driving, any relevance of the tested sample would be
substantially outweighed by the danger of unfair prejudice or
confusion of issues.150

e. Victim Testimony

On occasion, a victim's testimony may add little probative value to
the evidence presented but may evoke sympathy capable of unfairly
prejudicing the jury against the defendant. The Nebraska Supreme
Court applied Rule 403's balancing analysis to a victim's testimony in
State v. Martin.151 In Martin, the state called the wife/victim of a do-
mestic shooting as a witness even though she could not recall any-
thing about the day of the shooting. The state had previously called a
medical doctor who testified that the wife/victim had been shot in the
head and that the bullet had lodged in her brain. As a result, the
doctor testified that the wife/victim suffered partial paralysis, a speech
impediment, and complete loss of memory about the day of the
shooting.

The defense argued that the wife/victim's in-court testimony that
she remembered nothing did not have any probative value but merely
inflamed the jury and therefore was unfairly prejudicial under Rule
403. The Nebraska Supreme Court held that the trial judge had not
abused his Rule 403 balancing discretion in determining that the jury
was entitled to hear the wife/victim's testimony regarding her memory
loss in order to understand why the wife/victim did not state what
happened.152 The court added that the wife/victim's single statement
that she had no recollection of the day of the shooting was in no way
prejudicial. Moreover, the court stated that the fact that the trial
judge had the wife/victim both take and leave the witness stand

148. 234 Neb. 683, 452 N.W.2d 531 (1990).
149. State v. Donaldson, 234 Neb. 683, 689, 452 N.W.2d 531, 535 (1990).
150. Donaldson, 234 Neb. at 689, 452 N.W.2d at 536.
151. 198 Neb. 811, 255 N.W.2d 844 (1977).
152. State v. Martin, 198 Neb. 811, 822-23, 255 N.W.2d 844, 851 (1977).
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outside the presence of the jury served to minimize any prejudicial
effect of her testimony. 153

f. Credibility Testimony

Rule 403 provides the court with discretion in excluding otherwise
relevant credibility testimony. The court in State v. Price'5 4 stated
that, under a Rule 403 balancing test, "evidence with dubious value
for impeachment but a comparatively high prejudicial impact would
be excluded under [Rule 403]."l55 In Ocander v. B-K Corporation,5 6

the Nebraska Supreme Court upheld the trial court's exclusion of bad
reputation for truthfulness testimony of one of the plaintiff's wit-
nesses. 15 7 Because several other witnesses testified in the same man-
ner as the witness who the defendant sought to impeach, the court
found such testimony was excludable under Rule 403 as cumulative.
Similarly, the court in State v. Andersonl5s held that, where the court
allowed the accused to testify regarding a prior consistent statement
to rebut charges of recent fabrication, exclusion as cumulative of a
tape recording of the prior statement was within the trial court's Rule
403 discretion.'

5 9

g. Reenactment Testimony

Any and all reenactment evidence faces a foundational hurdle of
establishing sufficient similarity of conditions to be relevant. If the
proponent cannot establish sufficient similarity of conditions, then
any reenactment might mislead the jury. Accordingly, all reenact-
ment testimony is subject to relevancy (Rule 401) and balancing (Rule
403) analysis.

For example, the court in Herman v. Midland AG Service, Inc. 160

considered the admissibility of expert reenactment evidence regarding
a likely explanation of how the plaintiff-farmer was injured while in
the process of transferring anhydrous ammonia from the defendant's
nurse tank to the plaintiff's applicator tank.16 1 The plaintiff alleged
that the injury occurred because of a defect in the delivery valve; the
defendant argued that the injury resulted from the plaintiff's misuse

153. Martin, 198 Neb. at 822-23, 255 N.W.2d at 851.
154. 202 Neb. 308, 275 N.W.2d 82 (1979).
155. State v. Price, 202 Neb. 308, 322, 275 N.W.2d 82, 90 (1979) (citing 3 JACK B.

WEINSTEIN ET AL., WEINSTEIN'S EVIDENCE, § 607(01), at 40 (Cum. Supp. 1978)).
156. 206 Neb. 287, 292 N.W.2d 567 (1980).
157. Ocander v. B-K Corp., 206 Neb. 287, 291, 292 NW.2d 567, 569 (1980).
158. 245 Neb. 237, 512 N.W.2d 367 (1994).
159. State v. Anderson, 245 Neb. 237, 243, 512 N.W.2d 367, 372 (1994).
160. 200 Neb. 356, 264 N.W.2d 161 (1978).
161. Herman v. Midland AG Service, Inc., 200 Neb. 356, 378-79, 264 N.W.2d 161,

173 (1978).
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of the delivery system. Although the reenactment experiment as-
sumed facts contrary to the plaintiff's testimony regarding his behav-
ior and the reenactment could have been misleading to the jury and
excludable under Rule 403, the court upheld the admissibility of the
evidence. By comparison, the court held that the trial court erred in
excluding on the basis of relevancy, the testimony of another farmer
who testified that three days after the accident he had used the same
valve under similar conditions without incident or problem. 162 The
court reasoned that the evidence, although of an event subsequent to
the accident, was at least as relevant as the reenactment experiments.
The Nebraska Supreme Court directed that, on retrial, the trial judge
should instruct the jury that if the jury believed the plaintiff's account
then the jury should disregard the reenactment experiments. 163

h. Self-Serving Statements

The court in In Re Estate of Stanton164 considered evidence re-
garding the appropriate rate of an inheritance tax and rejected the
county's argument on appeal that the heir's statement that the dece-
dent acknowledged the heir as his son was inadmissible under Rule
403 as self-serving. 165 Presumably, the objection was prompted by a
vague recollection of former dead-man statutes that previously ex-
cluded similar statements. The court, without commenting on the fact
that the dead-man statutes were superseded by the Nebraska Rules of
Evidence adopted in 1975, upheld the admission of the "self-serving"
statement, explaining: "If appellant's position were adopted, no plain-
tiff or defendant could testify to much of anything in a case in which
they were involved."166

5. The Relationship of Rule 403 to Other Relevancy Rules

Rule 404 through Rule 411 of the Nebraska Rules of Evidence pro-
vide for the exclusion of relevant evidence when offered for purposes
deemed improper under the specific rules. These Rules allow for the
admissibility of the evidence, however, if offered for other relevant
purposes. Where evidence is excludable for certain purposes but ad-
missible for other purposes, the opposing party is entitled to a limiting
instruction under Rule 105 explaining the limited admissibility of the
evidence to the jury. Additionally, counsel may argue that the proba-

162. Herman, 200 Neb. at 379-80, 264 N.W.2d at 173.
163. Id. at 371, 264 N.W.2d at 169.
164. 245 Neb. 942, 948-50, 516 N.W.2d 586, 590-91 (1994).
165. In Re Estate of Stanton, 245 Neb. 942, 948-50, 516 N.W.2d 586, 590-91 (1994).
166. Stanton, 245 Neb. at 949, 516 N.W.2d at 590.
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tive value of the evidence is substantially outweighed by Rule 403 fac-
tors and, therefore, ought to be excluded under Rule 403.

a. Rule 403 and Character Evidence (Rule 404)

i. Character Evidence in Non-Sexual Assault Cases

Character evidence, excludable under Rule 404(1), may be admis-
sible under Rule 404(2) for a narrower purpose than proving con-
forming behavior. If such evidence is relevant for a narrower purpose,
the court must determine under a Rule 403 balancing analysis
whether the probative value is substantially outweighed by Rule 403
exclusionary factors. 167 The court must balance the policy considera-
tions underlying inclusionary Rule 404(2) against the possibility that
admission of such evidence may yield a decision founded on an im-
proper basis. The court has held that 'it is within the discretion of the
trial court to determine relevancy and admissibility of evidence of
other wrongs or acts under [Rlules 404(2) and 403, and the trial
court's decision will not be reversed absent an abuse of that
discretion."

168

Generally speaking, if prior bad acts are relevant for a narrower
purpose than conforming behavior, the courts have a tendency to deny
a Rule 403 argument that the jury will misuse the evidence. For ex-
ample, in State v. Williams,169 a first-degree murder case, the court
upheld as relevant to the issue of intent the admission of evidence that
Williams previously stabbed the victim. 17 0 The court upheld the trial
court's determination that the jury would not unduly rely on the prior
stabbings to convict on the basis of William's bad character.

Similarly, in State v. Perrigo,17 1 another murder case, the court
rejected a Rule 403 argument that urged exclusion of Perrigo's prior
burglary of a bar.17 2 The court held that, because a gun stolen during
the burglary might have been the gun used in the murder, the proba-
tive value of the evidence establishing opportunity was not out-
weighed by the unfair prejudicial effect of evidence of Perrigo's prior
bad acts. 173 Again, in State v. Wood, 174 the court rejected a Rule 403
argument that admission of evidence of Wood's prior delivery of mari-
juana for the use of others was unfairly prejudicial because such evi-

167. See State v. Styskal, 242 Neb. 26, 30-31, 493 N.W.2d 313, 317 (1992).
168. State v. Williams, 247 Neb. 878, 884, 530 N.W.2d 904, 909 (1995) (citing State

v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994)).
169. 247 Neb. 878, 530 N.W.2d 904 (1995).
170. State v. Williams, 247 Neb. 878, 883-85, 530 N.W.2d 904, 908-09 (1995).
171. 244 Neb. 990, 510 N.W.2d 304 (1994).
172. State v. Perrigo, 244 Neb. 990, 1001, 510 N.W.2d 304, 311 (1994).
173. Perrigo, 244 Neb. at 1000-01, 510 N.W.2d at 311 (1994).
174. 245 Neb. 63, 511 N.W.2d 90 (1994).
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dence was probative of whether Wood intended to deliver the
marijuana found in her possession.175

There are limits beyond which the courts will not overlook Rule
403 concerns regarding prior bad acts. For example, in State v. Her-
nandez, 76 the Nebraska Supreme Court held that the trial court
erred in admitting evidence of (1) the fact that persons previously ar-
rested for narcotics violations were seen making stop-and-go visits to
Hernandez's house, and (2) the fact that an informant received cocaine
from a third party after that party returned from Hernandez's
house.177 The court explained that this evidence was relevant for a
narrower purpose than propensity evidence; namely, to show that the
defendant possessed with an intent to deliver the cocaine found at his
residence. Nevertheless, the prejudicial effect of the evidence substan-
tially outweighed its probative value.

ii. Prior Sexual Assault Evidence

In sexual assault cases, Nebraska courts generally characterize
the defendant's prior sexual misconduct as having either independent
relevancy or relevancy to prove identity, scheme, plan, or modus oper-
andi. Although the courts acknowledge that such evidence may also
be unfairly prejudicial by suggesting a verdict on the basis of excluda-
ble character evidence, most judges hold that the probative value of
such evidence is not outweighed by the unfair prejudicial effect.

For example, in State v. Carter,178 a case involving first-degree
murder committed during the perpetration of a sexual assault of a mi-
nor, the court considered whether evidence admitted under Rule
404(2) to prove identity should have been excluded under Rule 403.
The trial court admitted the evidence to establish that Carter had pre-
viously sexually assaulted other minors including his half sister, his
two daughters, and another child acquaintance.' 79 The court first ex-
plained, "It is only the evidence which has a tendency to suggest a
decision on an improper basis that is unfairly prejudicial under § 27-
403." 80s The court then held that, because the prior bad acts evidence
had a proper purpose under Rule 404(2), "the question of whether the

175. State v. Wood, 245 Neb. 63, 70, 511 N.W.2d 90, 96 (1994).
176. 242 Neb. 78, 493 N.W.2d 181 (1992).
177. State v. Hernandez, 242 Neb. 78, 87, 493 N.W.2d 181, 188 (1992).
178. 246 Neb. 953, 524 N.W.2d 763 (1994).
179. State v. Carter, 246 Neb. 953, 961-67, 524 N.W.2d 763, 771-74 (1994).
180. Carter, 246 Neb. at 965, 524 N.W.2d at 773 (citing State v. Phelps, 241 Neb.

707, 490 N.W.2d 676 (1992)); see State v. Stephens, 237 Neb. 551, 466 N.W.2d 781
(1991).
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evidence was unfairly prejudicial hinges on whether the court prop-
erly instructed the jury as to its limited use."18 1

The court's conclusion in Carter suggests that, at least in cases
involving prior bad acts of sexual misconduct admissible for a narrow
purpose under Rule 404(2), if the court gives the jury a limiting in-
struction explaining the limited use of the evidence, Nebraska courts
on appeal are unlikely to consider a Rule 403 argument of unfair
prejudice.182

iii. Evidence of Plan or Scheme to Engage in Sexual Misconduct

In State v. Lee,18 3 the Nebraska Supreme Court held that the trial
court's admission of pornographic photographs and literature alleg-
edly shown to child victims of homosexual assaults to arouse them
sexually into sexual activity was not excludable under Rule 403 as
suggesting a decision on an improper basis.' 8 4 The court determined
that the evidence was substantially probative of a plan or scheme to
engage in sexual misconduct.

b. Rule 403 and Settlement Offers (Rule 408)

The Nebraska Supreme Court has held that, even if evidence that
a witness has settled with the plaintiff may be relevant to the bias of
the witness, courts may exclude such evidence if the minimal rele-
vance is outweighed by Rule 403 factors of unfair prejudice.' 8 5

c. Rule 403 and Insurance Evidence (Rule 411)

In Delicious Foods Company Inc. v. Millard Warehouse, Inc. ,186

the Nebraska Supreme Court held that, while Rule 411 bars evidence
of liability insurance only, the principle underlying Rule 411's exclu-
sionary rule may also justify exclusion of other forms of insurance. 187

181. Carter, 246 Neb. at 966, 524 N.W.2d at 773.
182. See State v. Nincehelser, No. A-93-409, 1994 WL 90514 (Neb. App. Mar. 22,

1994) (upholding, under the theory of common scheme, the admission of testimony from
a step-daughter of the defendant's prior sexual encounters with her that were substan-
tially similar to those experienced by her step-brother, explaining that "only evidence
tending to suggest a decision on an improper basis is unfairly prejudicial under [Riule
403").

183. 247 Neb. 83, 525 N.W.2d 179 (1994).
184. State v. Lee, 247 Neb. 83, 90-91, 525 N.W.2d 179, 183 (1994).
185. London v. Stewart, 221 Neb. 265, 268-70, 376 N.W.2d 553, 556-57 (1985).

Chief Judge - Krivosha, in a concurring opinion, stated that Rule 408 contemplates
the admission of settlements on the issue of the bias of a witness. Id. at 270 (Krivosha,
C.J., concurring).

186. 244 Neb. 449, 507 N.W.2d 631 (1993).
187. Delicious Foods Co., Inc. v. Millard Warehouse, Inc., 244 Neb. 449, 462, 507

N.W.2d 631, 639-40 (1993) (citing Kresha v. Kresha, 216 Neb. 377, 344 N.W.2d 906
(1984)).
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The court noted "that even when evidence of the existence of liability
insurance is otherwise admissible, it may be excluded under the provi-
sions of Neb. Rev. Stat. § 27-403 (Reissue 1989) if the probative value
of the evidence is substantially outweighed by, among other things,
the danger of unfair prejudice."' 88 The court then added, "But that
does not mean the principle announced with regard to liability insur-
ance in Kresha v. Kresha does not apply as well to evidence of the
existence of other types of insurance."18 9

E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 403 adopts verbatim Federal
Rule of Evidence 403, there should be no variation in application.

IV. SECTION 27-404 CHARACTER EVIDENCE; NOT
ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS;
EVIDENCE OF OTHER CRIME, WRONGS, OR
ACTS

A. STATEMENT OF THE RULE

(1) Evidence of a person's character or a trait of his or her
character is not admissible for the purpose of providing that
he or she acted in conformity therewith on a particular occa-
sion, except:

(a) Evidence of a pertinent trait of his or her character
offered by an accused, or by the prosecution to rebut the
same;
(b) Evidence of a pertinent trait of character of the vic-
tim of the crime offered by an accused or by the prosecu-
tion to rebut the same, or evidence of a character trait of
peacefulness of the victim offered by the prosecution in a
homicide case to rebut evidence that the victim was the
first aggressor. In the case of sexual assault, reputation
or opinion evidence of the past sexual behavior of the vic-
tim of the sexual assault will not be admissible; or
(c) Evidence of the character of a witness as provided in
section 27-607 to 27-609.

(2) Evidence of other crimes, wrongs, or acts is not admissi-
ble to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be ad-
missible for other purposes, such as proof of motive, opportu-
nity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.

188. Delicious Foods Co., Inc., 244 Neb. at 462, 507 N.W.2d at 639-40.
189. Id. at 462, 507 N.W.2d at 639.
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(3) When such evidence is admissible pursuant to this sec-
tion, in criminal cases evidence of other crimes, wrongs, or
acts of the accused may be offered in evidence by the prosecu-
tion if the prosecution proves to the court by clear and con-
vincing evidence that the accused committed the crime,
wrong, or act. Such proof shall be made outside the presence
of any jury.

1 9 0

B. LEGISLATIVE HISTORY

In 1975, Nebraska adopted verbatim Rule 404 of the Federal
Rules of Evidence. The Nebraska Supreme Court Committee on Prac-
tice and Procedure ("Committee") made the following comments re-
garding Subdivision (a):

Evidence of the "habit" of a person as distinguished from
the "character" of a person is covered by Rule 406.

(1) This rule reflects the law of Nebraska existing prior
to the adoption of these rules. In a criminal case, the charac-
ter trait the defendant is entitled to prove must be consistent
with the offense charged. For example, in a murder case the
defendant must not offer evidence of a trait of his character
for honesty and integrity; however, such evidence would be
admissible in a larceny case. Base v. State, 45 Neb. 261, 63
N.W. 811 (1895). See NJI 14.57.

(2) This rule reflects the law of Nebraska existing prior
to the adoption of these rules. In State v. Kimbrough, 173
Neb. 873, 115 N.W.2d 422 (1962), for example, it was held
proper for the defendant having first established that he was
assailed by the deceased and in apparent danger, to prove
that the deceased was a person of ferocity and violent
disposition. 191
The Committee also explained that Subdivision (b) "reflects the

law of Nebraska existing prior to the adoption of these rules. See
Comment and Authorities in NJI 14.11A."192

In 1984, the Nebraska Unicameral amended Rule 404 by adding
the last sentence of Rule 404(1)(b). This amendment is essentially a
form of rape shield provision excluding reputation and opinion evi-
dence of the character of a sexual assault victim. In 1984, Nebraska
also incorporated most of the federal rape shield law and Federal Rule
of Evidence 412 into § 28-321 of the Nebraska Revised Statutes.
These amendments supersede Rule 404(1)(b) that would have other-
wise provided a basis for admitting reputation and opinion evidence of

190. NEB. REV. STAT. § 27-404 (1994 Cum. Supp.).
191. PROPOSED NEBRASKA RuLEs, supra note 2, at 48.
192. PROPOSED NEBRASKA RuLEs, supra note 2, at 49.
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the sexual background of a sexual assault victim if consent was at
issue.

In 1993, Nebraska added § 27-404(3), requiring the judge to make
a preliminary finding of fact outside the presence of the jury regarding
whether the accused committed the prior bad act. The provision in-
creases the prosecution's burden of proving the prior bad acts from a
preponderance of the evidence level to a clear and convincing level.
Presumably, this will provide a much more substantial barrier re-
stricting the use of prior bad acts evidence.

C. FOUNDATION

1. Character Evidence to Prove Conforming Behavior

Rule 404(1) generally excludes all forms of character evidence
(reputation, opinion, or specifics) if offered to prove conforming behav-
ior. Unless the evidence fits within one of the Rule 404 exceptions, no
foundation may be laid to admit such evidence.

2. Character Evidence of a Pertinent Trait of an Accused Either
Offered by an Accused or the Prosecution in Rebuttal

(1) Evidence has been presented that a criminal event occurred.
(2) The criminal' event reveals a specific type of character trait

such as honesty (theft crimes) or aggressiveness (crimes of violence).
(3) The accused offers evidence (or the prosecution rebuts the ac-

cused's evidence) that the acts charged are inconsistent with specific
character traits possessed by the accused (Rule 405 restricts the form
of such evidence to opinion or reputation testimony).

3. Character Evidence of a Pertinent Trait of a Victim

(1) Evidence has been presented that a criminal event occurred
involving an alleged victim.

(2) The defense theory of the case raises questions regarding the
context of the victim's injuries, such as whether the victim was the
first aggressor.

(3) The accused offers evidence (or in a homicide case, the prose-
cution offers evidence to rebut the defense's allegation that the victim
was the first aggressor) of a pertinent character trait of the victim (ex-
cluding the past sexual behavior of an alleged victim in a sexual as-
sault case).

a. See Rule 405 for the permissible form of such evidence re-
stricted to either opinion or reputation testimony.
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b. If the case is a sexual assault case, see § 24-404(1)(b) and § 28-
321 Nebraska Revised Statutes which narrowly limit the admissibility
of evidence of past sexual behavior of the victim.

4. Rule 404(2) Other Crimes or Uncharged Misconduct Evidence

(1) The character witness is aware of a person's relevant prior
crimes or uncharged misconduct.

(2) The character witness can give details of when, where, what,
and who was involved in a prior incident of misconduct.

(3) The offering party can demonstrate that the other crimes or
uncharged misconduct are relevant for purposes other than con-
forming behavior, e.g, motive, opportunity, intent, etc.

(4) The offering party can rebut the opponent's argument that the
probative value of the evidence is substantially outweighed by the
prejudicial effect of such evidence. (In federal court, if the prior bad
acts involve the accused, then the prosecution must prove that the
probative value of the evidence substantially outweighs the unfair
prejudicial effect).

(5) Under Nebraska's 1993 amendment to Rule 404 adding Rule
404(3), the prosecution must prove to the court by clear and convinc-
ing evidence that the accused previously committed specific prior bad
acts. The 1993 Nebraska amendment, therefore, substantially in-
creases the barriers to the admissibility of prior crimes or uncharged
misconduct evidence in Nebraska courts.

(6) In criminal cases in Nebraska, if the defense seeks to admit
prior sexual behavior of the alleged victim in a sexual assault case
under Rule 404(2), then foundation must be laid consistent with § 27-
404(1)(b) and Neb. Rev. Stat. § 28-321.

(7) Federal courts admit evidence of prior bad acts through differ-
ent foundational steps. First, under a 1991 amendment to Federal
Rule of Evidence 404(b), the prosecutor must give pretrial notice of an
intent to introduce prior crimes or uncharged misconduct evidence by
the accused. Second, in Huddleston v. United States,193 the United
States Supreme Court held that Rule 104(b) controls foundational is-
sues of other crimes or uncharged misconduct.' 94 Thus, in federal
court, the judge merely determines whether sufficient evidence exists
to create a permissive inference that the relevant person committed
the prior act. Ultimately, the issue of whether the person committed
the prior act is an issue of conditional relevancy for the jury. Under

193. 485 U.S. 681 (1988).
194. Huddleston v. United States, 485 U.S. 681, 689 (1988).
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Huddleston, the jury decides by a preponderance of the evidence
whether the prior crimes or uncharged misconduct occured.

D. INTERPRETIVE ANALYSIS

1. Rule 404(1) Exclusion of Character Evidence to Prove
Conforming Behavior

The exclusion of character evidence to prove conforming behavior
under Rule 404(1) is a specific application of the balancing analysis of
Rule 403. Although intuition and common experience suggest that a
person's character traits may be highly relevant in deciding whether
that person acted as charged, the unfair prejudicial effect of prior bad
acts evidence ordinarily outweighs the probative value of such evi-
dence. The jury is likely to convict a hardened criminal simply be-
cause of the accused's unsavory character. Consequently, Rule 404(1)
provides for the general exclusion of character evidence offered as cir-
cumstantial evidence to prove conforming behavior. However, Rule
404 contains a number of exceptions to this general exclusionary rule.
Nebraska courts have broadly interpreted these exceptions, making
Rule 404 more inclusionary than exclusionary.

2. Rule 404(1)(a) Character of the Accused Offered by the Accused

While Rule 404 generally assumes that the adverse prejudicial ef-
fect of character evidence substantially outweighs any probative value
of such evidence, Rule 404(1)(a) makes an exception to this Rule avail-
able to the accused. The "accused" reference suggests that the excep-
tion applies only in criminal cases. Moreover, the rationale for the
exception arises from the fact that evidentiary rules cannot conflict
with the constitutional right of criminal defendants to present an ef-
fective defense. 19 5

Consequently, the accused in a criminal case may put in issue his
or her character for a relevant pertinent trait. If the accused makes
this election, then Rule 405 limits such evidence to opinion or reputa-
tion testimony on direct while the prosecution may cross-examine on
specifics. 196 Of course, the threat of opening the door for the prosecu-
tor to inquire during cross-examination into the accused's prior bad
acts which would have otherwise been inadmissible, serves as a sub-

195. See generally Olden v. Kentucky, 488 U.S. 227, 231 (1988) (reasoning that a
defendant had a constitutional right, notwithstanding the rape shield law, to cross-ex-
amine an alleged rape victim regarding the victim living with another man to show
possible motive for denial of consensual sex); Chambers v. Mississippi, 410 U.S. 284,
294 (1973) (finding that a criminal defendant had a constitutional right to cross-ex-
amine a witness called by the defendant).

196. See Michelson v. United States, 335 U.S. 469, 477 (1948).
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stantial deterrent to an accused offering good character evidence
under Rule 404(1)(a).

If the accused elects to introduce evidence of a pertinent character
trait, then the court must determine foundationally whether the spe-
cific character trait is indeed relevant. This determination is not al-
ways clear. For example, in State v. Vogel, 197 a bribery case, the trial
court sustained a relevancy objection to testimony regarding Vogel's
reputation for truthfulness. 198 The trial court confusingly ruled that
(1) counsel may not introduce character evidence under Rule 608 for
truthfulness until opposing counsel has attacked the witness' credibil-
ity, and (2) that character for honesty is not a pertinent character trait
relevant to the crime charged of bribery. The Nebraska Court of Ap-
peals reversed the conviction holding that honesty is a pertinent trait
relevant to the crime of bribery and therefore is admissible. 199

The Nebraska Supreme Court affirmed the Court of Appeals'
holding. The supreme court explained that "'[i n a criminal action,
pertinent character traits are those involved in the crime on trial, e.g.,
honesty in theft cases or peacefulness in murder cases.'"200 Applied
to the facts, the court held "that honesty is a more expansive concept
than truthfulness and is a character trait pertinent to the crimes of
bribery and conspiracy to commit bribery."20 1 Accordingly, the
supreme court held that the trial court committed reversible error in
excluding the character testimony regarding truthfulness. In effect,
the supreme court found that the trial court confused character evi-
dence rules pertaining to credibility (Rule 608) with character evi-
dence rules pertaining to conforming behavior of an accused (Rule
404(1)(a)).

3. Rule 404(1)(b) Character of the Victim in Non-Sexual Assault
Case Offered by the Accused

Rule 404(1)(b) provides a second exception to Rule 404(1)'s gen-
eral exclusionary rule. This exception, predicated on the same consti-
tutional rationale as Rule 404(1)(a), is available only to the accused. If
evidence of the character of the victim is relevant and admissible
under Rule 404(1)(b), Rule 405 limits the form of such evidence to
opinion and reputation testimony on direct with inquiry into specifics
permitted only on cross-examination.

197. 247 Neb. 209, 526 N.W.2d 80 (1995).
198. State v. Vogel, 247 Neb. 209, 215, 526 N.W.2d 80, 85 (1995).
199. Vogel, 247 Neb. at 215, 526 N.W.2d at 85 (1995).
200. Id. at 213-14, 526 N.W.2d at 84 (quoting State v. Hortman, 207 Neb. 393, 398,

299 N.W.2d 187, 190 (1980)).
201. Id. at 215, 526 N.W.2d at 85.
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4. Rule 404(1)(b) Character of Victim Offered by Prosecution in
Rebuttal in a Homicide Case

Only the accused may introduce the general character of the vic-
tim as an issue in a criminal case. However, in a homicide case the
prosecution may introduce evidence in its case in chief of a character
trait of the victim's peacefulness but only to rebut a defense theory
that the victim was the first aggressor. The defense may reveal its
first aggressor theory in opening statements or in the defense's cross-
examination of prosecution witnesses. Rather than introducing the
character evidence during the case in chief, the safest approach and
the recommended approach would be to wait until the defense has ac-
tually introduced evidence that the victim was the first aggressor.

5. Rule 404(1)(b) Reputation or Opinion Evidence of the Victim of a
Sexual Assault Inadmissible

The last sentence of Rule 404(1)(b) prohibits use of this provision
as a means for introducing either opinion or reputation testimony con-
cerning the victim's past sexual behavior under Rule 405.202 This
clause is part of Nebraska's rape shield provisions. Accordingly, in
Nebraska, if the case involves a criminal sexual assault, then courts
will not allow counsel to introduce opinion or repution testimony re-
garding the alleged victim's sexual history. If defense counsel has evi-
dence of relevant prior specific sexual acts of the victim, counsel must
look to Nebraska's rape shield law rather than to Rule 404(1)(b) to
determine the admissibility of specifics concerning the victim's prior
sexual history.203

6. Rule 404(1)(c) Character Evidence of Credibility of a Witness

The final exception under Rule 404(1)(c) pertains to character evi-
dence of witnesses for credibility purposes. Anytime a person testifies
as a witness, that person's character for truthfulness is at issue. This
special type of character evidence is controlled by Rule 607 through
Rule 610, rather than Rule 404 or Rule 405. Rule 404(1)(c) thus
serves merely as a cross-reference to the applicable rules pertaining to
credibility testimony. This Rule is most confusing and troublesome
when an accused who has been previously convicted of another crime
takes the stand. If the accused testifies, then the accused's character
for truthfulness is at issue even if the accused has not opened the door
for other propensity evidence. Some of the character-for-credibility
testimony will overlap with character for propensity evidence. For ex-

202. NEB. REV. STAT. § 27-401(lXb) (Reissue 1989).
203. See NEB. REV. STAT. § 28-312 (Reissue 1989).
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ample, prior convictions may relate to both propensity and credibility.
In such cases, under Rule 403, the court will have to determine
whether the probative value of the impeachment evidence under Rule
609 outweighs the likelihood that it will be misused under Rule
404(1).

7. Rule 404(2) Character Evidence Offered for a Narrower Purpose

than Circumstantial Evidence of Conforming Behavior

a. Inclusionary Rule

The Nebraska Supreme Court has liberally construed 404(2),
thereby regularly admitting character evidence when offered for a
narrower purpose than conforming behavior. Admission of character
evidence under Rule 404(2) requires a four-step analysis. First, if the
evidence is offered against the accused, then the prosecutor must
prove to the court, outside the presence of the jury and by clear and
convincing evidence, that the accused committed the prior bad acts.
Second, the proponent must convince the court that the evidence is
relevant "to prove some fact of consequence other than the defendant's
bad character."20 4 Third, Rule 403 "requires a determination of
whether the probative value of the other acts evidence is substantially
outweighed by the danger of unfair prejudice."20 5 Fourth, if admitted,
the court should give a Rule 105 limiting instruction directing the jury
to consider the evidence only for the limited admissible purpose.

For illustrative purposes only, Rule 404(2) provides a useful inclu-
sionary list for considering narrow purposes for which prior bad acts
may be admissible. The court has broadly interpreted Rule 404(2),
holding that the rule "is an inclusionary rule permitting the use of
uncharged misconduct evidence if the evidence is relevant for any pur-
pose other than to show the defendant's propensity or disposition to
commit the crime charged."20 6

b. Remoteness

Whether a prior bad act is too remote to be admissible is largely a
discretionary issue for the court. Generally speaking, remoteness
bears more directly on weight than admissibility. The court in State v.
Yager 20 7 stated that whether prior acts are "too remote in time is

204. State v. Perrigo, 244 Neb. 990, 997, 510 N.W.2d 304, 309 (1994).
205. State v. Perrigo, 244 Neb. 990, 997, 510 N.W.2d 304, 309 (1994).
206. State v. Hernandez, 242 Neb. 78, 86, 493 N.W.2d 181, 187 (1992). See State v.

Phelps, 241 Neb. 707, 721, 490 N.W.2d 676, 687 (1992); State v. Timmerman, 240 Neb.
74, 85, 480 N.W.2d 411, 418 (1992); State v. Messersmith, 238 Neb. 924, 929-30, 473
N.W.2d 83, 89 (1991); State v. Stewart, 219 Neb. 347, 351, 363 N.W.2d 368, 371 (1985).

207. 236 Neb. 481, 461 N.W.2d 741 (1990).
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largely within the discretion of the trial court. While remoteness in
time may weaken the value of the evidence, such remoteness does not,
in and of itself, necessarily justify exclusion of the evidence."208 On
other occasions, the court has observed that "no exact limitation of
time can be fixed as to when other conduct tending to prove intent to
commit the offense charged is remote."20 9 Again, in State v. Ellis,210

the court considered both prior and subsequent acts and commented
that "there is no magic in the amount of time by which the other of-
fenses must have preceded or followed the case being tried."211 Fi-
nally, the court in State v. Schaaf2 12 stated:

[R]emoteness, or the temporal span between a prior crime,
wrong, or other act offered as evidence under Rule 404(2) and
a fact to be determined in a present proceeding, goes to the
weight to be given to such evidence and does not render the
evidence of the other crime, wrong, or act irrelevant and
inadmissible.213

c. Sufficient Similarity

The court has also held that "the question of whether other con-
duct is sufficiently similar to the offense charged is also a matter left
largely to the sound discretion of the trial court."214 Generally speak-
ing, if the evidence is introduced for purposes of establishing identity,
then the courts are more likely to require unique or "signature-like"
similarity.215 On the other hand, if the evidence is offered for other
purposes such as rebutting a defense of mistake or lack of intent, then
the court will ordinarily require a lesser standard of similarity.

For example, in State v. Kern,216 Kern's defense theory attempted
to establish that Kern unintentionally killed his second wife. The
court upheld the admission of evidence that Kern threatened to kill
his former wife when she left him for another man.2 17 The facts that
were "sufficiently similar" to allow as evidence the threats against the
first wife included that in both instances "[Kern] expressed... if he

208. State v. Yager, 236 Neb. 481, 486, 461 N.W.2d 741, 745 (1990) (citing State v.
Rincker, 228 Neb. 522, 423 N.W.2d 434 (1988)).

209. State v. Kenny, 224 Neb. 638, 643, 399 N.W.2d 821, 825 (1987) (quoting State
v. Kern, 224 Neb. 177, 185, 397 N.W.2d 23, 29 (1986)). See State v. Ruyle; 234 Neb. 760,
766, 452 N.W.2d 734, 739 (1990).

210. 208 Neb. 379, 303 N.W.2d 741 (1981).
211. State v. Ellis, 208 Neb. 379, 393, 303 N.W.2d 741, 750 (1981).
212. 234 Neb. 144, 449 N.W.2d 762 (1989).
213. State v. Schaaf, 234 Neb. 144, 160, 449 N.W.2d 762, 772 (1989).
214. State v. Kern, 224 Neb. 177, 186, 397 N.W.2d 23, 29 (1986) (citations omitted).
215. See State v. Dandridge, 209 Neb. 885, 890, 312 N.W.2d 286, 291 (1981); State v.

Coca, 216 Neb. 76, 80, 341 N.W.2d 606, 609 (1983).
216. 224 Neb. 177, 397 N.W.2d 23 (1986).
217. State v. Kern, 224 Neb. 177, 186, 397 N.W.2d 23, 30 (1986).
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could not have her, no other man could. In each instance his then wife
was involved with another man. In each instance a divorce was pend-
ing. In each instance the defendant resorted to the act of choking."218

If the offense involves sexual misconduct, then the courts com-
monly require less similarity regardless of the purpose for which coun-
sel offers the prior incident.

d. Motions in Limine

Issues of whether prior bad acts are admissible are especially ap-
propriate candidates for motion in limine consideration. Indeed, Rule
404(3) requires the court to determine outside the presence of the jury
and by clear and convincing evidence whether the accused in fact com-
mitted the prior bad acts. However, the Nebraska Supreme Court has
held that an opponent of other crimes evidence cannot rely on the de-
nial of a motion in limine. Instead, the opponent must seek the exclu-
sion of such evidence through objection at the time the proponent
offers the evidence.219

The Nebraska courts have interpreted alternative relevancy pur-
poses under Rule 404(2) extremely liberally, especially if the allega-
tions involve sexual assaults of children. Although not always
concerned with identifying the particular relevancy purpose for which
character evidence is admissible, the courts commonly tie the rele-
vancy theory to the non-exhaustive list referenced in Rule 404(2): mo-
tive, opportunity, intent, preparation, plan, knowledge, identity,
opportunity, mistake, or accident.

e. Examples of the Courts Relying on Rule 404(2)'s List of

Inclusionary Purposes

(i) Motive

The Nebraska Supreme Court upheld the admission of other
crimes evidence to prove motive in the second degree murder case of
State v. Wilson.220 Wilson was charged with the shooting death of his
son. The only witness, the victim's mother, originally stated that her
son committed suicide. Later, she told the police that her husband
had killed her son in a dispute over dividing money obtained from a
Florida robbery. The victim's mother agreed to carrying a listening
device to record Wilson's corroboration of the motive behind the vic-
tim's murder. Wilson appealed the admission of the recording on the
ground that the "other crimes" evidence was unduly prejudicial. Ex-

218. Kern, 224 Neb. at 186, 397 N.W.2d at 30.
219. See State v. Blair, 227 Neb. 742, 745, 419 N.W.2d 868, 871 (1988).
220. 225 Neb. 466, 470-72, 406 N.W.2d 123, 126-27 (1987).
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plaining that "[m]otive is defined as that 'which leads or tempts the
mind to indulge in a criminal act,"' the court held that the probative
value of the evidence was sufficient to overcome any prejudice because
"[aibsent evidence of the circumstances leading to the dispute between
the victim and the defendant regarding the money obtained in the
Florida robbery, there would have been no apparent motive for the
defendant to have shot his son."221

In State v. Phelps,222 a kidnapping case, the court admitted evi-
dence of the accused's sexual preferences for small children based on
the issue of motive. 223 David Phelps was accused of kidnapping Jill
Cutshall, a girl who disappeared on August 13, 1987, and was never
seen again. Phelps described, in a videotaped interview with a televi-
sion representative, his sexual desires for girls between the ages of
four and six who had blue eyes and blonde hair. During the interview,
Phelps described five uncharged prior incidences of sexual fantasies
and experiences with young girls. Phelps objected to the admissibility
of the interview, but the trial court admitted the evidence. On appeal,
the Nebraska Supreme Court held that, because the child's clothing
was found at a secluded place, suggesting a sexual motive for the ab-
duction, "the evidence of Phelps' prior acts is clearly relevant as tend-
ing to show his motive for kidnapping Jill Cutshall, that is, to achieve
sexual gratification through assaulting her."2 24

(ii) Opportunity

In State v. Perrigo,225 the court admitted prior bad acts to estab-
lish opportunity.226 Perrigo was on trial for first degree murder, use
of a firearm to commit a felony, and possession of a firearm by a felon.
An autopsy revealed that the victim died from multiple .32 caliber
gunshot wounds. During a consensual search of Perrigo's home, a
deputy sheriff found a briefcase containing a .32 caliber six-shot re-
volver with some of the victim's personal effects. Perrigo stated that
an acquaintance of his, Brian Schaefer, gave him the briefcase some-
time after Schaefer committed the murder. Acknowledging that "op-
portunity" in the Rule 404 context "is somewhat mysterious," the court
explained that opportunity pertains to the physical or mental capacity

221. State v. Wilson, 225 Neb. 466, 471-72, 406 N.W.2d 123, 127 (1987) (quoting
State v. Coca, 216 Neb. 76, 82, 341 N.W.2d 606, 610 (1983)).

222. 241 Neb. 707, 490 N.W.2d 676 (1992).
223. State v. Phelps, 241 Neb. 707, 720-21, 490 N.W.2d 676, 686-87 (1992).
224. Phelps, 241 Neb. at 721, 490 N.W.2d at 687.
225. 244 Neb. 990, 510 N.W.2d 304 (1994).
226. State v. Perrigo, 244 Neb. 990, 998, 510 N.W.2d 304, 310 (1994).
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to perform an act.2 2 7 To prove that Perrigo had the opportunity to use
the .32 caliber gun found in the briefcase in the murder, the court up-
held the admission of evidence of Perrigo's prior burglary of a bar
where a distinctive .32 caliber gun that failed to leave ballistics marks
was stolen.

(iii) Intent

In State v. Hernandez,228 the Nebraska Supreme Court addressed
whether evidence was relevant to establish Hernandez's possession of
cocaine with the intent to deliver. The supreme court held that stop-
and-go traffic of persons previously arrested for narcotics violations
and the testimony of an informant that he acquired cocaine from a
third party after that person visited Hernandez's home were all rele-
vant to the issue of possession and intent to deliver.2 29 The court
found, however, that the probative value of the evidence was out-
weighed by the prejudicial effect of such testimony.23 0

In State v. Kern,2 3 1 the court upheld the admission of evidence
that Kern had threatened to kill and had actually strangled his former
wife when he learned that she was leaving him for another man.23 2

Kern was on trial for the first degree murder of his estranged second
wife. In both instances, Kern had told both women, if he could not
have them, no one could; during each marriage, Kern's then wife was
involved with another man; in both instances, a divorce was pending;
and, in both instances, the defendant resorted to choking. Given the
similarities, the court admitted the prior evidence to prove premedita-
tion and intent.23 3

The court, however, misused the "intent" justification for prior
bad acts in State v. Metzger.2 34 In Metzger, Metzger was charged with
forging a check missing from the Phelps County court checkbook, a
checkbook to which Metzger had constant access. The issue of intent
was not controverted because, clearly, whoever stole the check in-
tended to forge the signature. The court thus admitted evidence on
the issue of intent that Metzger had been previously involved with
shortages in the account of the Harlan County court.2 3 5

227. Perrigo, 244 Neb. at 998, 510 N.W.2d at 310 (citing 22 CHARLES A WRIGHT &
KENNETH W. GRAHAM, JR., FEDERAL PRACTICE AND PROCEDURE: Evidence § 5241, at 485
(1978)).

228. 242 Neb. 78, 493 N.W.2d 181 (1992).
229. State v. Hernandez, 242 Neb. 78, 87, 493 N.W.2d 181, 188 (1992).
230. Hernandez, 242 Neb. at 87, 493 N.W.2d at 188.
231. 224 Neb. 177, 397 N.W.2d 23 (1986).
232. State v. Kern, 224 Neb. 177, 186, 397 N.W.2d 23, 30 (1986).
233. Kern, 224 Neb. at 187-89, 397 N.W.2d at 30-31.
234. 199 Neb. 186, 256 N.W.2d 691 (1977).
235. State v. Metzger, 199 Neb. 186, 188, 256 N.W.2d 691, 693 (1977).

19951



CREIGHTON LAW REVIEW

(iv) Preparation

In drug cases, the Nebraska Supreme Court often admits contex-
tual bad acts evidence under an unarticulated theory of scheme or
preparation. For example, in State v. Groves,2 36 a case involving both
possession of drugs with intent to deliver and possession of a firearm
by a felon, the supreme court held that the trial court had not abused
its discretion in admitting all of the firearms found in the immediate
vicinity of the defendant even though all of the firearms were not part
of the charge. 23 7 Without explaining the specific narrow purpose of
Rule 404(2), the court reasoned that:

[i]n drug-related prosecutions, evidence relating to guns in a
defendant's possession is relevant. . . . 'Experience on the
trial and appellate benches has taught that substantial deal-
ers in narcotics keep firearms on their premises as tools of the
trade almost to the same extent as they keep scales, glassine
bags, cutting equipment and other narcotics equipment.'2 38

(v) Plan, Scheme

In State v Plymate,23 9 a case involving the sexual assault of a mi-
nor, the court admitted evidence that the defendant previously admit-
ted to over three hundred prior sexual assaults of children.240 The
admissions were given to a newspaper reporter nearly a year before
the subject assault occurred. In the story, Plymate "described his ap-
proaches to the children. Plymate stated that he gave all the children
he molested money and gifts and that the children also liked to spend
a large amount of time alone with him."24 1 On the basis of Rule 402(2)
the court held "that where a defendant has detailed a plan or scheme
to commit a crime and ultimately carries out that plan or scheme, evi-
dence concerning the same is admissible to show that defendant's plan
and intent to commit the alleged crime."2 4 2

Similarly, the Nebraska Court of Appeals in State v.
Nincehelser2 43 observed that, in sexual assault cases, prior sexual
misconduct of similar acts has independent relevance and held that
Nincehelser's prior assaults of his stepdaughter "fits the [Rlule 404(2)

236. 239 Neb. 660, 477 N.W.2d 789 (1991).
237. State v. Groves, 239 Neb. 660, 675, 477 N.W.2d 789, 800 (1991).
238. Groves, 239 Neb. at 675-76, 477 N.W.2d at 800. (quoting United States v.

Milham, 590 F.2d 717, (8th Cir. 1979)); see United States v. LaGuardia, 774 F.2d 317
(8th Cir. 1985).

239. 216 Neb. 722, 345 N.W.2d 327 (1984).
240. State v. Plymate, 216 Neb. 722, 724, 345 N.W.2d 327, 329 (1984).
241. Plymate, 216 Neb. at 724, 345 N.W.2d at 329.
242. Id. at 726, 345 N.W.2d at 330.
243. No. A-93-409, 1994 WL 90514 (Neb. App. Mar. 22, 1994).
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exception for evidence of modus operandi."244 The court explained
that, rather than admitting the evidence to prove Nincehelser's bad
character, the court admitted evidence "to prove that he used against
his son and particularly against his daughter the same strategy of
waiting for the mother to leave for work, engaging in sexual abuse,
and using a carrot-and-stick approach to guarantee the children's si-
lence that he had used against his stepdaughter."2 45

(vi) Knowledge

In State v. Kenny,2 46 in an action for possession of LSD, the Ne-
braska Supreme Court admitted as other crimes evidence a letter
from Kenny placing an earlier order for LSD. 24 7 The supreme court
held the letter disclosed Kenny's knowledge of the contents of the later
LSD package he received. 2 48 Similarly, in State v. Costello,24 9 the
court admitted evidence of other overdrafts by Costello on the same
account to prove that "he knew that he did not have sufficient funds in
the bank upon which the check was drawn."2 50

(vii) Identity

Generally speaking, if other similar crimes evidence is offered for
identity, then the similarity should be distinctive enough to establish
a signature crime, or distinctive modus operandi. The Nebraska
Supreme Court found sufficient similarity in State v. Moore.25 1 In
Moore, Moore was charged with robbery, rape and sodomy, as well as
use of a firearm in the commission of a felony. In upholding the ad-
missibility of another similar incident involving Moore to prove iden-
tity, the court highlighted the peculiar similarity of the crimes: "In
both, the robber entered a home in the early morning hours, de-
manded money at gun point, and bound the male victim with nylon
stockings. In both the intruder threatened the victims with a gun."2 52

It would appear that binding the male victims with nylons after the
robber forced the male victims to lie face down on the bed was the
peculiar coincidence that established the sufficient similarity to justify
the court's admission of the evidence. However, the fact that Moore
repeatedly raped and sodomized the female victim while the female

244. State v. Nincehelser, No. A-93-409, 1994 WL 90514, *4 (Neb. App. Mar. 22,
1994).

245. Nincehelser, 1994 WL 90514, at *4.
246. 224 Neb. 638, 399 N.W.2d 821 (1987).
247. State v. Kenny, 224 Neb. 638, 741-44, 399 N.W.2d 821, 824-25 (1987).
248. Kenny, 224 Neb. at 741-44, 399 N.W.2d at 824-25.
249. 199 Neb. 43, 256 N.W.2d 97 (1977).
250. State v. Costello, 199 Neb. 43, 56, 256 N.W.2d 97, 105 (1977).
251. 197 Neb. 294, 249 N.W.2d 200 (1976).
252. State v. Moore, 197 Neb. 294, 299, 249 N.W.2d 200, 203 (1976).
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victim in the other incident went unharmed, seemingly distinguishes
the modus operandi of the perpetrator. In any event, the court found
sufficient peculiar similarity to admit the prior incident for identity.

In State v. Carter,253 a case involving first degree murder commit-
ted during the perpetration of a sexual assault of a minor, the court
admitted evidence to prove identity that Carter previously sexually
assaulted his half sister, his two daughters, and another child ac-
quaintance. 25 4 To establish the probative value of the evidence in
proving identity, the court listed the numerous similarities between
the various sexual assaults:

* All of the assaults occurred when the victims were very
young girls-ages 6 to 10 or 11 years old.

* All of the victims were subjected to multiple assaults.
* All of the assaults occurred at the defendant's residence,

his mother's residence, or the victim's residence.
* All of the victims either had a familial or family-like rela-

tionship with the defendant.
* All of the assaults occurred while the defendant had cus-

tody or was in complete control of the victims.
* Each of the victims, under the law, was incapable of giving

consent.
2 55

The court commented that, while differences between the crimes
existed, "[an absolute identity in every detail cannot be expected,"
and added that "[w]here there are an overwhelming number of signifi-
cant similarities, the evidence of prior acts may be admitted."2 56

Under the facts of the case, the court concluded:
The evidence in this case shows enough similarities for pur-
poses of identity. Moreover, the evidence shows the defend-
ant was motivated in each instance to choose a victim that
was of a very young and vulnerable age, and one with whom
he had a familial or family-like relationship.... Therefore,
the evidence is also relevant for the purpose of showing the
defendant's motive.2 5 7

In State v. Methe,2 58 another "identity" case, Methe was accused
of intimidation by telephone calls. The court admitted a prior convic-
tion against Methe for the same crime. 25 9 The prior conviction in-
volved the defendant harassing the same former employee. The

253. 246 Neb. 953, 524 N.W.2d 763 (1994).
254. State v. Carter, 246 Neb. 953, 965, 524 N.W.2d 763, 773 (1994).
255. Carter, 246 Neb. at 964, 524 N.W.2d at 772-73.
256. Id. at 964-65, 524 N.W.2d at 773 (citing State v. Phelps, 241 Neb. 707, 722, 490

N.W.2d 676, 688 (1992)).
257. Id. at 965, 524 N.W.2d at 773.
258. 228 Neb. 468, 422 N.W.2d 803 (1988).
259. State v. Methe, 228 Neb. 468, 472, 422 N.W.2d 803, 806-07 (1988).
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subsequent call was in retaliation for the earlier conviction. Because
the earlier conviction explained why Methe was making the subse-
quent call, the court found the earlier conviction relevant to identity,
motive, and intent.260

(viii) Absence of Mistake or Accident

In State v. Styskal,261 a sexual assault case against a dentist,
Styskal claimed he accidentally touched the victim's breasts during a
diagnostic examination. The defense further claimed that Styskal's
statement, "' Oops, I'm sorry,'" was more consistent with an acciden-
tal touching than a touching for sexual arousal or gratification as re-
quired by Nebraska law.2 62 In response to Styskal's accidental
touching theory, the trial court admitted the testimony of two prior
patients to the effect that Styskal had similarly inappropriately
touched their breasts during their respective dental examinations. On
appeal, the Nebraska Supreme Court held "the evidence of the prior
incidents admissible for the purpose of proving absence of mistake."263

Similarly, defense counsel in State v. Stephens26 4 implied during
cross-examination of the victim's physician that the vaginal injuries of
a one-month-old child could have resulted from an inexperienced per-
son such as Stephens changing the victim's diaper or cleaning her.
The court admitted testimony of Stephens' 32-year-old step-daughter
that Stephens sexually assaulted her over a substantial period of time
beginning when the step-daughter was four or five.2 65 The court ex-
plained that "[t]he evidence is relevant to show both the identity of the
assailant as being Stephens and the absence of accident or mistake on
his part."

2 6 6

In another child-abuse case, the court in State v. Morosin267 con-
sidered charges of assault with intent to inflict great bodily injury
upon a 7-month old child. The trial court admitted testimony of a so-
cial worker regarding injuries inflicted upon Morosin's three-year-old
son.268 Because Morosin claimed that the injuries occurred acciden-
tally, the court on appeal held the evidence admissible. The court
explained:

260. Methe, 228 Neb. at 472, 422 N.W.2d at 807.
261. 242 Neb. 26, 493 N.W.2d 313 (1992).
262. State v. Styskal, 242 Neb. 26, 30, 493 N.W.2d 313, 317 (1992); NEB. REV. STAT.

§ 28-318(5).
263. Styskal, 242 Neb. at 30, 493 N.W.2d at 317.
264. 237 Neb. 551, 466 N.W.2d 781 (1991).
265. State v. Stephens, 237 Neb. 551, 556, 466 N.W.2d 781, 786 (1991).
266. Stephens, 237 Neb. at 556, 466 N.W.2d at 786.
267. 200 Neb. 62, 262 N.W.2d 194 (1978).
268. State v. Morosin, 200 Neb. 62, 66, 262 N.W.2d 194, 196 (1978).

1995]



CREIGHTON LAW REVIEW

'Where an act is equivocal, in its nature, and may be criminal
or honest according~to the intent with which it is done, then
other acts of the defendant, and his conduct on other occa-
sions, may be shown in order to disclose the mastering pur-
pose of the alleged criminal act.'

The principle reflected in that statement is peculiarly ap-
plicable to child abuse cases. Evidence of intent, in such
cases, is ordinarily circumstantial, and injuries to children
are ordinarily claimed to be accidental and unintentional.
That was the case here. 269

In State v. Stewart,270 an assault with a deadly weapon case, the
state introduced testimony that the defendant previously wielded a
knife in two prior fights to rebut the defense's accidental death theory.
The defense offered testimony that the victim was the person who had
the knife and that the victim had been stabbed accidentally as Stew-
art tried to disarm him.27 1 The court explained that "lglenerally,
other acts may be used to refute the accused's claim of self-
defense."

272

(ix) Other Narrow Purposes

The Nebraska Supreme Court has held that "[t]he purposes set
forth in Neb. Evid. R. 404(2) are not exhaustive or mutually exclusive
but are illustrative only, and are not pigeonholes for admission of evi-
dence pertaining to other acts."2 73 If the court feels that the evidence
should be admissible but is unable to articulate a narrow relevancy
purpose, then the court may merely reference the list and conclude
that the evidence somehow fits within the purpose of the Rule.

For example, in State v. Harper,274 the court admitted Harper's
prior conviction for shooting with intent to kill, wound, or maim his
former girlfriend's family as evidence linking Harper to the subse-
quent poisoning death of members of the same family.275 The court

269. Morosin, 200 Neb. at 68, 262 N.W.2d at 197 (quoting 1 WHARTON'S CRIMINAL
EVIDENCE (11th Ed.) § 350, p. 520).

270. 219 Neb. 347, 363 N.W.2d 368 (1985).
271. State v. Stewart, 219 Neb. 347, 349-51, 363 N.W.2d 368, 370-71 (1985).
272. Stewart, 219 Neb. at 352, 363 N.W.2d at 372.
273. State v. Clancy, 224 Neb. 492, 497, 398 N.W.2d 710, 715 (1987). See State v.

Craig, 219 Neb. 70, 77, 361 N.W.2d 206, 213 (1985); State v. Stewart, 219 Neb. 347, 351,
363 N.W.2d 368, 371 (1985); State v. Yager, 236 Neb. 481, 484, 461 N.W.2d 741, 744
(1990); State v. Schaaf, 234 Neb. 144, 159, 449 N.W.2d 762, 771 (1989); State v. Kenny,
224 Neb. 638, 642, 399 N.W.2d 821, 825 (1987) (stating that "It]he list which follows the
introductory language [of Rule 404(2)] is one of examples, and not restrictions.").

274. 208 Neb. 568, 304 N.W.2d 663 (1981), cert. denied, 454 U.S. 882 (1981).
275. State v. Harper, 208 Neb. 568, 579, 304 N.W.2d 663, 669 (1981), cert. denied,

454 U.S. 882 (1981).
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quoted the statute's list and then concluded, "In the case at bar the
evidence... was clearly admissible 'under the statute."276

a. Consciousness of Guilt

In State v. Clancy,277 as a case of first impression, the Nebraska
Supreme Court held that, under Rule 404(2), "a defendant's attempted
intimidation or intimidation of a State's informant or witness is rele-
vant evidence concerning the defendant's conscious guilt that a crime
has been committed, and is a circumstance from which an inference
may be drawn that the defendant is guilty of the crime charged."278

b. Corroboration

The court, on occasion, has admitted other crimes evidence to cor-
roborate testimony. For example, in State v. Hitt,279 the court admit-
ted evidence of other assaults on the child-victim and his brother to
corroborate their testimony that they feared Hitt and, because of that
fear, they failed to make a prompt complaint. 280 Similarly, in State v.
Wilson,281 a murder case, the court justified other crimes evidence be-
cause the evidence explained in part why the witness initially feared
coming forward with the truth about the shooting.282

c. Modus Operandi

Although not specifically referenced in the Rule 404(2) list, courts
generally admit other crimes evidence if the other crimes follow a dis-
tinctive pattern, commonly referred to as modus operandi. In State v.
Craig,288 for example, the court approved admitting incidence of
Craig's prior sexual assaults of the victim under the theory that the
evidence demonstrated a modus operandi.28 4 The court in Craig de-
fined modus operandi as follows: "[miodus operandi means, literally,
'method of working,' and refers to a pattern of criminal behavior so
distinctive that separate crimes are recognizable as the handiwork of
the same wrongdoer."285 While acknowledging that modus operandi
is often relied upon in establishing identity, the court found relevancy

276. Harper, 208 Neb. at 579, 304 N.W.2d at 669.
277. 224 Neb. 492, 398 N.W.2d 710 (1987).
278. State v. Clancy, 224 Neb. 492, 500, 398 N.W.2d 710, 716 (1987).
279. 207 Neb. 746, 301 N.W.2d 96 (1981).
280. State v. Hitt, 207 Neb. 746, 748, 301 N.W.2d 96, 98-99 (1981).
281. 225 Neb. 466, 406 N.W.2d 123 (1987).
282. State v. Wilson, 225 Neb. 466, 473, 406 N.W.2d 123, 128 (1987).
283. 219 Neb. 70, 361 N.W.2d 206 (1985).
284. State v. Craig, 219 Neb. 70, 78, 361 N.W.2d 206, 213 (1985).
285. Craig, 219 Neb. at 77, 361 N.W.2d at 214 (quoting People v. Barbour, 436

N.E.2d 667, 672 (111. App. Ct. 1982)).
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in Craig's distinctive pattern covering more than fifteen previous inci-
dences. In each instance, Craig removed the panties of his thirteen-
year-old adopted daughter during friendly "wrestling matches" and
fondled her genitalia, culminating in digital penetration.

d. The Special Significance of Prior Sexual Offenses Evidence

If the prior bad acts involve sexual misconduct, courts generally
find a theory of admissibility, even if no specific theory of admissibility
makes sense. The admission of prior acts of sexual misconduct offers
prime examples of the "'smorgasbord approach to analysis of other
crimes evidence in which the court simply serves up a long list of per-
missible uses without any attempt to show how any of them are appli-
cable to the case at hand.'"286 Consistent with the smorgasbord
approach, the Nebraska Supreme Court has repeatedly held that
"[s]exual crimes have consistently been classified as those in which
evidence of other similar sexual conduct has been recognized as hav-
ing independent relevancy, and courts generally hold that evidence of
other sex offenses by the defendant may be admissible." 28 7 In case
after case, the Nebraska Supreme Court has admitted prior sexual
misconduct evidence in sexual assault cases with little more justifica-
tion than a string listing of such factors as intent, motive, plan, and
method of operation.

For example, the court in State v. Keithley,288 an incestual fellatio
case, permitted testimony by the victim's sister regarding similar sex-
ual assaults by Keithley. 28 9 The court summarily explained that evi-
dence of prior "incest was admissible as tending to prove intent,
motive, plan, and method of operation."290 Almost identically, in
State v. Hitt,2 9 1 the court admitted evidence of Hitt's prior sexual as-
sault of his eight-year-old son to prove a similar sexual assault on his
eleven-year-old son. The court explained that the evidence "tended to

286. State v. Yager, 236 Neb. 481, 493, 461 N.W.2d 741, 749 (1990) (Shanahan, J.,
dissenting) (quoting 22 C. WRIGHT & K. GRAHAM, FEDERAL PRACTICE AND PROCEDURE
§ 5240 at 479-80 (1978)).

287. State v. Hitt, 207 Neb. 746, 749, 301 N.W.2d 96, 99 (1981). See State v. Ply-
mate, 216 Neb. 722, 725-26, 345 N.W.2d 327, 329-30 (1984); State v. Baker, 218 Neb.
207, 212, 352 N.W.2d 894, 897 (1984); State v. Keithley, 218 Neb. 707, 712, 358 N.W.2d
761, 765 (1984), cert. denied, 115 S. Ct. 2620 (1995); State v. Craig, 219 Neb. 70, 75, 361
N.W.2d 206, 212 (1985).

288. 218 Neb. 707, 712, 358 N.W.2d 761, 765 (1984), cert. denied, 115 S. Ct. 2620
(1995).

289. State v. Keithley, 218 Neb. 707, 712, 358 N.W.2d 761, 765 (1984), cert. denied,
115 S. Ct. 2620 (1995).

290. Keithey, 218 Neb. at 712, 358 N.W.2d at 765.
291. 207 Neb. 746, 301 N.W.2d 96 (1981).

[Vol. 29



RELEVANCY

establish motive, opportunity, intent, preparation, plan, and
knowledge."

2 92

Also, in State v. Baker,29 3 a sexual assault and false imprison-
ment case, Baker defended on the ground that the victim got into his
car voluntarily and initiated the sexual encounter. The court admit-
ted the testimony of three minor girls that the state offered to prove
identity.2 94 Specifically, the girls tetsified that, within five weeks of
the assault and in the same general area as the assault, a black man
resembling Baker, using the same nick-name used by Baker, and driv-
ing Baker's car as identified by the plates tried to pick each of them up
while they were walking to or from school.29 5 Without explaining the
specific relevancy theory of admissibility, the court admitted the other
acts evidence. Chief Judge Norman M. Krivosha dissented on the
grounds that, even though the state had offered the evidence on the
issue of identity, the incidents were not sufficiently similar to qualify
as identity evidence, and identity was not in issue. 29 6

In an extremely controversial case, State v. Ellis,2 97 the court ad-
mitted evidence of prior sexual misconduct in a murder case, despite
an absence of evidence proving the murder was the consequence of a
sexual assault.2 98 Ellis was charged with the murder of Deborah
Forycki, whose skeletal remains were discovered four years after her
disappearance. The experts could not establish the cause of death,
and no forensic evidence tied Ellis to the body or indicated the cause or
circumstances of the death. The state's case against Ellis was purely
circumstantial. Some of the most critical testimony against Ellis in-
volved two prior assaults of women, the relevancy of which were prob-
lematic because of the lack of information regarding the
circumstances and cause of Forycki's death. In the first incident, Ellis
was never charged. The court, however, found this incident relevant,
because it occurred near the time of the Forycki's disappearance and,
at that time, Ellis was using an alias "John Tronzowski" which was
similar to the name of "John Kondowski" that the police found on a
note at Forycki's apartment. 29 9 According to the witness' testimony,
Ellis took her on a date, made advances toward her, and threatened
her with both a knife and by choking when she resisted his advances.

292. State v. Hitt, 207 Neb. 746, 749, 301 N.W.2d 96, 99 (1981). See State v. Evans,
212 Neb. 476, 482-84, 323 N.W.2d 106, 110-11 (1982) (admitting testimony by a sister
corroborating incestual assault of another daughter).

293. 218 Neb. 207, 352 N.W.2d 894 (1984).
294. State v. Baker, 218 Neb. 207, 211, 352 N.W.2d 894, 896 (1984).
295. Baker, 218 Neb. at 212, 352 N.W.2d at 897.
296. Id. at 213-14, 352 N.W.2d at 898 (Krivosha, C.J., dissenting).
297. 208 Neb. 379, 303 N.W.2d 741 (1981).
298. State v. Ellis, 208 Neb. 379, 393-94, 303 N.W.2d 741, 750-51 (1981).
299. Ellis, 208 Neb. at 397, 303 N.W.2d at 752.
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In the second incident, Ellis was convicted for an assault that took
place two years after Forycki's disappearance, but in the county and
within seventy-five feet of where Forycki's body was eventually found.
This witness testified that Ellis again made advances to her,
threatened her with a knife, and tried to tie her hands behind her
back and tape her mouth before she convinced him to break off the
assault. Over defense counsel's bad acts objection, the trial court ad-
mitted the evidence to prove identity of the assailant, Ellis' knowledge
of the secluded area where the victim's body was found, and a plan or
scheme or modus operandi. 300 The jury, instructed on first and second
degree murder as well as manslaughter, curiously returned a verdict
of manslaughter. On appeal, the court, without explaining the specific
purposes for which the evidence was narrowly relevant, held that the
trial court had not abused its discretion in admitting the evidence
under Rule 404(2).301

Chief Judge Krivosha wrote a scathing fourteen page dissent ex-
coriating the majority for abandoning any meaningful limits on Rule
404(2). Chief Judge Krivosha began with the obvious insight that, if
Ellis was guilty, he was guilty of murder and not manslaughter. The
prosecution's theory was that Ellis had sought sexual gratification
from the victim, and when she refused, Ellis killed her. The problem
was that there was no evidence indicating that the victim was sexu-
ally assaulted or even the cause and circumstances of her death.
Thus, the manslaughter verdict was apparently a compromise verdict.
Although the prosecution failed to prove its case, the state presented
sufficient evidence that Ellis was a type of person that should be pun-
ished and, incidentally, might have committed the crime. Reviewing
in some depth the eight exceptions listed by Rule 404(2), Judge
Krivosha stated, "Taking each of the items listed at one time, and
carefully examining them, will quickly disclose that none of them have
application to this case."302 Judge Hale McCown joined in the dissent.
Judge Donald Brodkey wrote a separate ten page dissent, the essence
of which is expressed by his conclusion:

It seems clear that the proof of Ellis' guilt was based on other
'bad acts' committed by him, rather [than] on the commission
of the crime for which he stood trial. This is exactly what
§ 27-404(2) was intended to prevent. In effect, the State
stripped Ellis of his presumption of innocence.303

Based upon the thinness of the "identity" or "modus operandi" evi-
dence in Ellis that the court used to justify the introduction of prior

300: Id. at 390-92, 303 N.W.2d at 749-50.
301. Id. at 393-94, 303 N.W.2d at 750-51.
302. Id. at 402, 303 N.W.2d at 755 (Krivosha, C.J., dissenting).
303. Id. at 420, 303 N.W.2d at 764 (Brodkey, J., dissenting).
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bad acts, the court in State v. Nesbitt,304 another murder case, simi-
larly upheld admission of evidence of an uncharged prior sexual as-
sault.30 5 In Nesbitt, the prior-acts witness testified that Nesbitt raped
her twice at the same address where the victim was subsequently
murdered and that Nesbitt threatened to kill her and her family if she
reported the incident. Because the victim apparently had been mur-
dered at a party at Nesbitt's home, the trial court found the prior
crimes evidence relevant "to show location, scheme, plan, and mo-
tives."306 The Nebraska Supreme Court affirmed with no dissents;
Chief Judge Krivosha concurred in the result.30 7

3. Protection Against Rule 404(2) Overriding Entirely the Concern
for Unfair Prejudice Contained in Rule 404(1)

Many judges in dissenting opinions and commentators have ex-
pressed concern that the expansive treatment of Rule 404(2) may
override the undue prejudice of character evidence as expressed in
Rule 404(1) and, with it, the presumption of innocence and the state's
burden of proof beyond a reasonable doubt.30 8 Judges concerned with
keeping the bad guys off the streets may pay lip service to the exclu-
sionary provisions of Rule 404(1) and defer regularly to the inclusion-
ary aspects of Rule 404(2). In response to concerns over the fairness of
the process, the Nebraska Supreme Court has quoted the United
States Supreme Court's identification of four safeguards that amelio-
rate abusive reliance on Rule 404(b):

[F]irst, from the requirement of Rule 404(b) that the evidence
be offered for a properpurpose; second, from the relevancy re-
quirement of Rule 402 - as enforced through Rule 104(b);
third, from the assessment the trial court must make under
Rule 403 to determine whether the probative value of the
similar acts evidence is substantially outweighed by its po-
tential for unfair prejudice ... and fourth, from Federal Rule
of Evidence 105, which provides that the trial court shall,
upon request, instruct the jury that the similar acts evidence
is to be considered only for the proper purpose for which it
was admitted. 0 9

304. 226 Neb. 32, 409 N.W.2d 314 (1987).
305. State v. Nesbitt, 226 Neb. 32, 36, 409 N.W.2d 314, 316-17 (1987).
306. Nesbitt, 226 Neb. at 36, 409 N.W.2d at 317.
307. Id. at 40, 409 N.W.2d at 319 (Krivosha, C.J., concurring).
308. See, e.g., State v. Yager, 236 Neb. 481, 496-499, 461 N.W.2d 741, 750-52 (1990)

(Shanahan, J., dissenting); State v. Ellis, 208 Neb. 379, 399-413, 303 N.W.2d 741, 753-
60 (1981) (Krivosha, C.J., dissenting).

309. Huddleston v. United States, 485 U.S. 681, 691-92 (1988) (emphasis added);
State v. Hernandez, 242 Neb. 78, 87, 493 N.W.2d 181, 188 (1992); State v. Timmerman,
240 Neb. 74, 85-86, 480 N.W.2d 411, 419 (1992). The Huddleston safeguards are also
utilized in: State v. Boppre, 234 Neb. 922, 953, 453 N.W.2d 406, 429 (1990); State v.
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The Nebraska Supreme Court in State v. Yager310 imposed the
Huddleston safeguards for protecting the due process rights of the ac-
cused as a four-part test for admissibility of such evidence in
Nebraska:

In reviewing the actions of a trial court in admitting evidence
of other crimes under § 27-402(2) to determine if there was
unfair prejudice in the admission of the evidence, an appel-
late court considers (1) whether the evidence was relevant, (2)
whether the evidence had a proper purpose, (3) whether the
probative value of the evidence outweighed its potential for
unfair prejudice, and (4) whether the trial court, if requested,
instructed the jury to consider the evidence only for the pur-
pose for which it is admitted.3 1 1

Judge Thomas M. Shanahan, dissenting in Yager, observed that
the four Huddleston due process safeguards mistakenly became Ne-
braska's foundational requirements in State v. Ryan312 and State v.
Boppre313 and further confused an already confusing area.314 After
Yager, the question becomes whether a limiting instruction is a discre-
tionary safeguard or a foundational requirement? In any event, the
Nebraska Supreme Court under the auspices of the Ryan four-part
test ostensibly balances the probative value of Rule 404(2) evidence
against its unfair prejudicial effect. It seems the scales regularly tip
in favor of probative value, especially where the prior bad acts involve
sexual misconduct.315

4. Illustrations of Courts Excluding Other Crimes Evidence

Although courts frequently admit prior bad acts evidence while
paying little more than lip service to the alternative purposes, courts
do not always accept the non-propensity justification for the proffered
evidence.

a. Knowledge

In State v. Coca,316 the court reversed and remanded a possession
of marijuana case where the trial court admitted evidence that Coca
had been found harvesting marijuana two months earlier at another

Yager, 236 Neb. 481, 485, 461 N.W.2d 741, 744 (1990); State v. Ryan, 233 Neb. 74, 104,
444 N.W.2d 610, 631 (1989), cert. denied, 498 U.S. 881 (1990).

310. 236 Neb. 481, 461 N.W.2d 741 (1990).
311. State v. Yager, 236 Neb. 481, 485, 461 N.W.2d 741, 744 (1990).
312. 233 Neb. 74, 444 N.W.2d 610 (1989), cert. denied, 498 U.S. 881 (1990).
313. 234 Neb. 922, 453 N.W.2d 406 (1990).
314. Yager, 236 Neb. at 497-98, 461 N.W.2d at 751 (Shanahan, J., dissenting).
315. See, e.g., State v. Clancy, 224 Neb. 492, 500, 398 N.W.2d 710, 716 (1987); State

v. Wilson, 225 Neb. 466, 470-71, 406 N.W.2d 123, 126-27 (1987).
316. 216 Neb. 76, 341 N.W.2d 606 (1983).
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Lincoln location.317 The police found more than a pound of marijuana
in the car in which Coca was arrested. Coca defended on the ground
that he had no idea that the marijuana was in the car. The court sur-
prisingly held that the prior marijuana incident was not relevant for
any narrow purpose, including knowledge.318

On the authority of Coca, the court in State v. Friend319 reversed
and remanded a possession of cocaine conviction. On the issue of
Friend's knowledge, the trial court admitted evidence of Friend's prior
cocaine use.3 20 In Friend, the police stopped and arrested Friend for
driving while intoxicated. A search of her car revealed two marijuana
pipes, cigarette papers, and leafy marijuana as well as cocaine and
methamphetamine. Friend denied any knowledge of the illegal drugs
found in her car. Presumably, Friend's denial of any knowledge of the
drugs increased the probative value of the prior bad acts evidence. On
appeal, the court held that the minimal probative value of the prior
use of cocaine was outweighed by the unfair prejudicial effect of such
testimony.321 As with Coca, the court limited the relevancy of knowl-
edge to an awareness of what the drug looked like, which was not in
issue, rather than knowledge of its existence in the car, which was the
central issue.

b. Intent

In State v. Robb,3 22 the court reversed and remanded a theft con-
viction of a Village-Inn employee, because the trial court admitted evi-
dence that Robb had previously stolen money from his former fast-
food employer.3 23 The court properly reasoned that the prior crimes
evidence, ostensibly admitted for the purpose of proving intent, made
no sense because whoever stole the money in the instant case did so
intentionally. Judge Leslie Boslaugh, however, dissented, insisting
that the evidence "was admissible as proof of motive, intent, plan, and
absence of mistake and accident."3 24 Similarly, in State v. Lenz, 32 5

the court reversed and remanded an armed-robbery case because the
state introduced evidence that Lenz had been formerly involved in
several fighting incidents.3 26 The court properly reasoned that Lenz's

317. State v. Coca, 216 Neb. 76, 82-83, 341 N.W.2d 606, 610-11 (1983).
318. Coca, 216 Neb. at 82-83, 341 N.W.2d at 611.
319. 230 Neb. 765, 433 NW.2d 512 (1988).
320. State v. Friend, 230 Neb. 765, 771, 433 N.W.2d 512, 516 (1988).
321. Friend, 230 Neb. at 770-71, 433 N.W.2d at 516.
322. 224 Neb. 14, 395 N.W.2d 534 (1986).
323. State v. Robb, 224 Neb. 14, 14-16, 395 N.W.2d 534, 535-36 (1986).
324. Robb, 224 Neb. at 19, 395 N.W.2d at 538 (Boslaugh, J., dissenting).
325. 227 Neb. 692, 419 N.W.2d 670 (1988).
326. State v. Lenz, 227 Neb 692, 697-99, 419 N.W.2d 670, 674-75 (1988).
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intent to perform violent acts during the robbery was not in issue in
the case.

c. Common Scheme or Plan

In State v. Timmerman,3 27 a case involving four counts of bur-
glary, the court held that the trial court committed error by admitting
in Timmerman's "bragging" to a fellow inmate that he had burglarized
from sixty to seventy different places in the last two or three weeks.328

The prosecution argued that such evidence manifested a common
scheme or plan. The court, however, held that the statement evi-
denced no such thing, because the admission provided "no details as to
time, place, circumstances, or method of operation."3 29

E. FEDERAL VARIATIONS

While Nebraska originally adopted verbatim Federal Rule of Evi-
dence 404, both Congress and the Nebraska Unicameral have subse-
quently amended the rule. Congress amended Rule 404(b) in 1990 to
require pretrial notice or good cause shown for failure to give pretrial
notice if the state intends to offer character evidence. This, in effect,
makes a motion in limine for character evidence issues essentially
mandatory in federal court.

Conversely, Nebraska amended the original Federal based Rule
404 twice. First, in 1984, the legislature added a rape shield provision
to Rule 404(2): "In the case of sexual assault, reputation or opinion
evidence or the past behavior of the victim of the sexual assault will
not be admissible."330 The legislature supplemented this rape shield
statute for reputation or opinion evidence by § 28-321, which provides
a qualified rape shield statute for prior specific acts. Nebraska's two
rape shield amendments were inspired by and parallel Federal Rule of
Evidence 412. Second, in 1993, Nebraska added paragraph three to
Rule 404, requiring the prosecution to prove by clear and convincing
evidence that the accused in fact committed the prior bad acts.331

Under Huddleston, the prosecution need only prove that the defend-
ant committed the prior bad acts by a preponderance of the evidence.

Congress, as part of the Violent Crime Control and Law Enforce-
ment Act of 1994, enacted three far-reaching amendments to the Fed-
eral Rules of Evidence: Rules 413, 414 and 415.332 These rules

327. 240 Neb. 74, 480 N.W.2d 411 (1992).
328. State v. Timmerman, 240 Neb. 74, 81-82, 480 N.W.2d 411, 416-17 (1992).
329. Timmerman, 240 Neb. at 87,.480 N.W.2d at 420.
330. NEB. REv. STAT. § 27-404(1)(b) (1994 Cum. Supp.).
331. NEB. REV. STAT. § 27-404(3) (1994 Cum. Supp.).
332. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,

108 Stat. 1796 (1994).
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provide for the broad admission of character evidence in certain sex-
ual misconduct cases. The proposed rules met with nearly unanimous
opposition from the Supreme Court Advisory Committee on Evidence
Rules ("Advisory Committee") for a variety of drafting and due process
objections. The Advisory Committee recommended amendments to
Rules 404 and 405 in lieu of Rules 413, 414, and 415. Congress failed
to respond to the Advisory Committee's recommendations and, conse-
quently, Rules 413, 414, and 415 became effective July 9, 1995. These
rules apparently require admission of character evidence in sexual
misconduct cases. Although courts have admitted much of this type of
evidence in the past to prove intent, scheme, plan, or modus operandi
under a liberal interpretation of Rule 404(b), the amendments appear
to eliminate the need to find a narrower purpose than propensity. In
addition, the amendments also remove much of the discretion of the
court in weighing the unfair prejudicial effect of such evidence against
the probative value. The amended rules are likely to engender many
questions in application.

The amended rules provide as follows:

Rule 413. Evidence of Similar Crimes in Sexual Assault
Cases

(a) In a criminal case in which the defendant is accused
of an offense of sexual assault, evidence of the defendant's
commission of another offense or offenses of sexual assault is
admissible, and may be considered for its bearing on any mat-
ter to which it is relevant.

(b) In a case in which the Government intends to offer
evidence under this rule, the attorney for the Government
shall disclose the evidence to the defendant, including state-
ments of witnesses or a summary of the substance of any tes-
timony that is expected to be offered, at least fifteen days
before the scheduled date of trial or at such later time as the
court may allow for good cause.

(c) This rule shall not be construed to limit the admis-
sion or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, "offense of
sexual assault" means a crime under Federal law or the law
of a State (as defined in Section 513 of Title 18, United States
Code) that involved-

(1) any conduct proscribed by chapter 109A of title
18, United States Code;

(2) contact, without consent, between any part of the
defendant's body or an object and the genitals or anus of
another person;
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(3) contact, without consent, between the genitals or
anus of the defendant and any part of another person's
body;

(4) deriving sexual pleasure or gratification from the
infliction of death, bodily injury, or physical pain on an-
other person; or

(5) an attempt or conspiracy to engage in conduct
described in paragraphs (1)-(4).

Rule 414. Evidence of Similar Crimes in Child Molestation
Cases

(a) In a criminal case in which the defendant is accused
of an offense of child molestation, evidence of the defendant's
commission of another offense or offenses of child molestation
is admissible, and may be considered for its bearing on any
matter to which it is relevant.

(b) In a case in which the Government intends to offer
evidence under this rule, the attorney for the Government
shall disclose the evidence to the defendant, including state-
ments of witnesses or a summary of the substance of any tes-
timony that is expected to be offered, at least fifteen days
before the scheduled date of trial or at such later time as the
court may allow for good cause.

(c) This rule shall not be construed to limit the admis-
sion or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, "child" means
a person below the age of fourteen, and "offense of child mo-
lestation" means a crime under Federal law or the law of a
State (as defined in Section 513 of Title 18, United States
Code) that involved-

(1) any conduct proscribed by chapter 109A of title
18, United States Code, that was committed in relation
to a child;

(2) any conduct proscribed by chapter 110 of title 18,
United States Code;

(3) contact between any part of the defendant's body
or an object and the genitals or anus of a child;

(4) contact between the genitals or anus of the de-
fendant and any part of the body of a child;

(5) deriving sexual pleasure or gratification from the
infliction of death, bodily injury, or physical pain on a
child; or

(6) an attempt or conspiracy to engage in conduct
described in paragraphs (1)-(5).

Rule 415. Evidence of Similar Acts in Civil Cases Concerning
Sexual Assault or Child Molestation

(a) In a civil case in which a claim for damages or other
relief is predicated on a party's alleged commission of conduct
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constituting an offense of sexual assault or child molestation,
evidence of that party's commission of another offense or of-
fenses of sexual assault or child molestation is admissible and
may be considered as provided in Rule 413 and Rule 414 of
these rules.

(b) A party who intends to offer evidence under this Rule
shall disclose the evidence to the party against whom it will
be offered, including statements of witnesses or a summary of
the substance of any testimony that is expected to be offered,
at least fifteen days before the scheduled date of trial or at
such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admis-
sion or consideration of evidence under any other rule.3 3 3

V. SECTION 27-405 METHOD OF PROVING CHARACTER;
REPUTATION OR OPINION; SPECIFIC INSTANCES OF
CONDUCT

A. STATEMENT OF THE RULE

(1) In all cases in which evidence of character or a trait of
character of a person is admissible, proof may be made by tes-
timony as to reputation or by testimony in the form of an
opinion. On cross-examination, inquiry is allowable into rele-
vant specific instances of conduct.
(2) In cases in which character or a trait of character of a
person is an essential element of a charge, claim, or defense,
proof may also be made of specific instances of his conduct. 33 4

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 405 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") acknowledged that Subdivision [1] would
change existing Nebraska law:

Heretofore, the individual "opinion" of a witness was not ad-
missible. Berneker v. State, 40 Neb. 810, 59 N.W. 372 (1894),
and similar holdings would be superseded. See, also, NJI
1.41 Authorities (3).

On cross-examination the distinction between "Have you
heard" or "Do you know" has been eliminated.

The counter-privilege of allowing the cross-examiner to
inquire into relevant specific instances of conduct prevents
the hazard that the consideration of the case on trial will be

333. FED. R. Evm. 413-15.
334. NEB. REV. STAT. § 27-405 (Reissue 1989).
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overwhelmed by the importation of other misdoings of the
accused.

It has been suggested that the trial judge should be re-
quired, before permitting the prosecuting counsel to cross-ex-
amine on specific instances of conduct, to request the
prosecutor to give his professional statement to the judge (in
the absence of the jury) that he has reasonable ground to be-
lieve, and does believe, that the crimes or misconduct were
actually committed by the accused. See McCormick, 2nd Ed.,
191, p. 458. Also, an Instruction setting forth the limited pur-
pose of such evidence should be given to the jury.a3 5

The Committee noted that Subdivision [21, in comparison, reflects
prior existing Nebraska law. 33 6

C. FOUNDATION

1. Reputation Character Evidence (Parallels Rule 608 reputation
character evidence for credibility):

(1) The character witness shares a common membership
of a community with the defendant or the victim.

(2) The character witness has shared the common mem-
bership for a significant period of time.

(3) The defendant or the victim has a reputation for a
specific relevant character trait (other than sexual reputation
if a victim of a sexual assault (see Rule 404(1)(b)).

(4) The character witness is aware of either the defend-
ant's or the victim's reputation for a relevant specific charac-
ter trait.

(5) The character witness states the reputation.

2. Opinion Character Evidence

(1) The character witness is familiar with the defendant
or the victim.

(2) The relationship between the witness and the defend-
ant or victim is close enough for the witness to have been able
to form an opinion of either the defendant's or the victim's
specific relevant character trait.

(3) The character witness has an opinion of either the
victim's (other than a sexual assault victim (see Rule
404(l)(b))) or the defendant's specific relevant character trait.

(4) The character witness states the opinion.

335. PROPOSED NEBRASKA RuLEs, supra note 2, at 50-51.
336. Id. at 51.
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3. Specific Character Evidence

a. Direct Examination of Specific Acts

(1) The character or trait of a person is an essential ele-
ment of a charge, claim, or defense.

(2) The character witness is aware of prior specific acts
of a relevant person.

(3) The character witness testifies of where, when, what,
and who was involved in the prior specific act relevant to a
pertinent character trait.

b. Cross-Examination on Specifics

(1) The character witness has testified on direct exami-
nation regarding the characterized person's character.

(2) On cross-examination inquiry may raise prior incon-
sistent specifics if the cross-examiner has a good-faith basis
for believing the prior specifics occurred.

(3) Extrinsic evidence of the prior specifics is inadmissi-
ble, under the collateral evidence rule, if offered to contradict
the witness' answer on cross-examination.

D. INTERPRETIVE ANALYSIS

1. Rule 405(1) Methods of Proving Character

Rule 405 determines the permissible methods for proving charac-
ter (reputation, opinion, or specifics) if such evidence is admissible
under Rule 404. Thus, Rule 405 does not control the issue of admissi-
bility of character evidence but instead controls the forms of
admission.

If character is "in issue," Rule 405(2) permits proof of character in
any form. If counsel offers character evidence circumstantially or di-
rect examination under Rule 405(1) as evidence of conforming behav-
ior, then Rule 405 restricts the form of proof to reputation or opinion
testimony. On cross-examination, Rule 405 permits counsel to inquire
into relevant specific instances of that person's conduct.337

2. Rule 405(1) Reputation Evidence

A court may admit reputation testimony circumstantially under
Rule 404 if offered by an accused (or the prosecution in rebuttal) as
evidence of either a pertinent character trait of the accused (Rule
404(1)(a)) or the character of a victim in a non-sexual assault case
(Rule 404(l)(b)). At common law, reputation testimony was the only

337. See State v. Eynon, 197 Neb. 734, 738, 250 N.W.2d 658, 661 (1977).
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form of admissible character evidence to prove circumstantially con-
forming behavior. A witness is qualified to give such testimony if he
or she has been a member of a relevant community and is aware of the
person's pertinent trait reputation.

3. Rule 405(1) Opinion Evidence

A court may admit opinion testimony circumstantially under Rule
404 if offered by an accused (or the prosecution in rebuttal) as evi-
dence of either a pertinent character trait of the accused (Rule
404(l)(a)) or the character of a victim in a non-sexual assault case
(Rule 404(l)(b)). At common law, courts did not allow opinion testi-
mony to prove circumstantially conforming behavior. A witness is
qualified to give such testimony if he or she is sufficiently familiar
with the person characterized so that the witness may form an opinion
that will be helpful to the trier of fact.

4. Rule 405(2) When Character is at Issue in Civil Cases, Evidence
of Reputation, Opinion, and Specifics Allowed

When character is at issue in either a criminal or civil case, Rule
405 does not restrict the methods of proving such character. Instead,
counsel may present proof in the form of reputation testimony, opinion
evidence, or by specific prior incidences. Character is an essential ele-
ment of a claim or defense in a limited number of civil cases. Thus, in
a defamation case, the character of the defamed person is directly at
issue on the issue of damages. 33 8 Similarly, in a child custody dispute,
the respective character of the party contesting custody is directly at
issue in determining appropriate placement of the child under the
best interest standard. Additionally, negligent hiring or entrustment
cases may put in issue a pertinent character trait of the person hired
or entrusted.

5. Rule 405(2) When Character is in Issue in Criminal Cases: The
Confused Case of Self Defense

Character is seldom an element of a claim or a defense in a crimi-
nal case. Generally, whether a person's character is at issue will de-
pend on the underlying substantive law at issue. Seldom will criminal
law place a person's character at issue as part of the prima facie case.

The courts, however, have not always restricted Rule 405(2) to
cases in which character is technically "an essential element of a

338. See Meiners v. Moriarty, 563 F.2d 343, 351 (7th Cir. 1977) (admitting prior
specific acts to prove plaintiff's character).

[Vol. 29



RELEVANCY

charge, claim or defense."3 3 9 For example, the Nebraska Supreme
Court in State v. Sims 340 confusingly held that the character of a vic-
tim is an essential element of the defense if an accused pleads self-
defense.3 4 1 In Sims, Walter Sims was charged with the second degree
murder of Gregory Coombs. Sims defended on the theory that Coombs
was the first aggressor. In support of defense's theory of the case,
Sims unsuccessfully sought to introduce specific-incident evidence of
Coombs' violent and dangerous nature. The Nebraska Supreme Court
on appeal noted that, prior to the adoption of Rule 405, "evidence of a
homicide victim's propensity for violence ordinarily is admissible only
in the form of reputation testimony."342 Rather than recognizing that
Rule 405 changed the rule only by permitting opinion as well as repu-
tation testimony, the court noted that Rule 405(2) changed the rule by
permitting specifics if character is an essential element of a charge,
claim, or defense. Surprisingly, the court stated that, if an accused
pleads self-defense, the defense has made the victim's character an
essential element of the defense. Consequently, the court reasoned,
the defense would be entitled to introduce evidence of the victim's
prior violent acts. The court held that, while the trial court erred in
excluding incidence of the victim's prior violent behavior, the lower
court's error was harmless because the error was cumulative of other
evidence of the victim's violent nature.3 43

Surely the Nebraska Supreme Court misread Rule 405(2). The
character of the victim is not an essential element of the defense
whenever an accused pleads self-defense. If so, the Rule 405(1) re-
striction requiring proof of character only by reputation or opinion evi-
dence would be largely meaningless as applied to the character of
victims generally.3 44

The court missed the same point in an extended discussion of
whether the trial court should have admitted character evidence of a
murder victim in State v. Lowe.3 45 In Lowe, the accused claimed that
he acted in self-defense during the victim's homosexual assault. Lowe
offered the following evidence as corroborative evidence of the victim's
character: (1) a prior conviction for lewdness (masturbating in a rest-
room purportedly known as a homosexual gathering place); (2) the fact

339. NEB. REV. STAT. § 27-405(2) (Reissue 1989).
340. 213 Neb. 708, 331 N.W.2d 255 (1983).
341. State v. Sims, 213 Neb. 708, 712-13, 331 N.W.2d 255, 258-59 (1983).
342. Sims, 213 Neb. at 712, 331 N.W.2d at 258 (citing State v. Ralls, 192 Neb. 621,

223 N.W.2d 432 (1974); State v. Kimbrough, 173 Neb. 873, 115 N.W.2d 422 (1962)).
343. Id. at 713, 331 N.W.2d at 259.
344. See United States v. Talamante, 981 F.2d 1153, 1156 (10th Cir. 1992), cert.

denied, 113 S. Ct. 1876 (1993) (prohibiting the defendant from introducing prior specific
acts of the victim's character trait of aggressiveness in a self-defense case).

345. 244 Neb. 173, 183, 505 N.W.2d 662, 669-70 (1993).
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that someone painted "gay" on a wall of the victim's house; and (3) the
fact that another unknown person shouted "gay" at the victim while
the victim was driving by in his truck. In justifying the exclusion of
the testimony, the court held the evidence insufficiently probative of
the victim's homosexuality to be relevant.3 46 The court did not discuss
the inappropriate form of the proffered character evidence under Rule
405. Certainly, the prior misdemeanor conviction for lewdness
amounted to an inadmissible specific incident. The second two inci-
dences of "gay" insults would have been relevant to the victim's repu-
tation in the community for homosexuality but would not have been
the type of opinion or reputation evidence contemplated by Rule
405(1). Relevancy requires the sponsoring witness to be familiar with
the characterized person's reputation, or the sponsoring witness must
have a sufficient basis for forming an opinion regarding a pertinent
character trait. These specifics may have been relevant foundation-
ally in forming reputation or opinion testimony regarding the' victim's
alleged homosexuality, but these traits would not be admissible on di-
rect examination.

The court again revisited the issue of admitting evidence of the
homosexual background of a victim in a self-defense case in State v.
Escamilla.347 In Escamilla, the district court granted Escamilla's mo-
tion for post-conviction relief because of ineffective assistance of coun-
sel.348 Essentially, Escamilla argued that he stabbed the victim in
self-defense during the victim's homosexual assault. Escamilla ar-
gued this defense supported ineffectiveness of counsel because his at-
torney failed to investigate leads that indicated the victim was a
homosexual. The court on appeal discussed the admissibility of the
type of evidence that Escamilla argued would have influenced the out-
come of the case had it been presented. The court stated that "Ne-
braska does not specifically allow the defense of 'homosexual panic,'
and there is no evidence in the record to support a finding that such a
diagnosis was or could be made."349 Nonetheless, the court concluded:

[We hold that where a defendant claims that the act of kill-
ing a victim was the result of a violent and overriding reac-
tion to a homosexual approach by the victim, evidence of the
victim's prior similar homosexual activities may be admissi-
ble under certain circumstances as corroborative of the de-
fendant's claim that there was a lack of deliberation or

346. State v. Lowe, 244 Neb. 173, 183, 505 N.W.2d 662, 670 (1993).
347. 245 Neb. 13, 511 N.W.2d 58 (1994).
348. State v. Escamilla, 245 Neb. 13, 22, 511 N.W.2d 58, 64 (1994).
349. Escamilla, 245 Neb. at 25, 511 N.W.2d at 64.
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premeditated malice on his or her part necessary to convict of
first degree murder. 350

Under the facts of the case, the court held that the victim's prior
pedophilic behavior and his homosexual relationships would have
been irrelevant because they were insufficiently similar to the circum-
stances of Escamilla's description of the events that resulted in the
victim's death.

The court is correct in conditioning the admissibility of the homo-
sexual history of the victim on the defendant's claim of self-defense.
Otherwise, such evidence would be inadmissible as irrelevant. How-
ever, the court's requirement that a similarity must exist between the
current activity and the victim's prior homosexual activities again
confuses the character evidence rules. If the defendant seeks to put in
issue under Rule 404(1)(b) a pertinent character trait of the defend-
ant, Rule 405 limits such evidence to opinion and reputation testi-
mony. Prior specifics are not admissible. Consequently, requiring
similar specific circumstances is at odds with the limited form of the
testimony that is admissible under Rule 405.

6. Rule 405(1) Prior Specifics Inadmissible on Direct Examination

Rule 405 prohibits direct examination relating to the prior specific
conduct of a party or victim for even those circumstances where Rule
404(1) provides an exception to Rule 404's general exclusionary
provisions.

For example, the NebraskaCourt of Appeals properly excluded a
direct examination inquiry relating to prior specific misconduct of an
arresting police officer in State v. Brock.35 1 Brock involved a prosecu-
tion for an assault of a police officer. During Brock's arrest for disor-
derly conduct, Brock struck the police officers. Brock defended on the
ground that she acted in response to police brutality. In support of the
defense theory of police brutality, the defense offered testimony from a
bystander that the arresting officer pushed the bystander to the
ground following Brock's arrest. The court held that, while Rule
404(i)(b) allows the accused to offer character evidence of the victim,
Rule 405(1) limits the form of such testimony to reputation or opinion
evidence. The court stated that: "[i]nquiry into specific instances or
conduct is permissible only on cross-examination."3 5 2

350. Id. at 26, 511 N.W.2d at 66 (emphasis in original).
351. 1 Neb. Ct. App. 615, 619-20 (1992).
352. State v. Brock, 1 Neb. Ct. App. 615, 619 (1992) (emphasis in original).
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7. Rule 405(1) and the Collateral Evidence Rule

While under Rule 405(1) a party may cross-examine a character
witness on the basis of prior specific acts that are inconsistent with
the reputation or opinion testimony given on direct, the common law
collateral evidence rule prohibits the admission of extrinsic proof of
the prior specific acts.3 53

8. Relationship of Rule 405 with Rule 404(2)

Rule 405 determines the method of permissible proof of character
evidence if admissible under Rule 404(1) and used circumstantially to
prove conforming behavior. If prior acts are relevant circumstantially
under Rule 404(2) for a narrower purpose than conforming behavior,
then Rule 405 does not control the method of proof. Indeed, the very
purposes for which prior bad acts may be admissible under Rule
404(2) are often dependant upon proof of prior specific acts. The dan-
ger of unfair prejudice arising from the introduction of prior bad acts
justifies requiring that the court find by clear and convincing evidence
that the prior bad acts in fact occurred before admitting such evidence
under Rule 404(2). No such finding is required if evidence is
presented under the auspices of Rule 405.

9. Relationship of Rule 405 to the Impeachment Rules 607 through
609

Rule 404(1)(c) specifically provides that Rules 607 through 609,
rather than Rule 405, control the admissibility of character evidence
relevant to the credibility of witnesses. Rule 608 parallels Rule 405
and restricts the form of character evidence relating to credibility to
reputation and opinion testimony on direct and permits cross-exami-
nation on specifics. Also, Rule 608 expressly incorporates the collat-
eral evidence rule that prohibits extrinsic proof of evidence regarding
the specifics covered on cross-examination. In comparison, Rule 609
permits extrinsic proof of a timely prior felony conviction that the wit-
ness denied on direct examination.

E. FEDERAL VARIATIONS

Nebraska Rule of Evidence 405 is verbatim Federal Rule of Evi-
dence 405, and no variations are anticipated.

353. See Jones v. Tranisi, 212 Neb. 843,846, 326 N.W.2d 190, 192 (1982) (discussing
the common law collateral evidence rule in the context of impeachment).
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VI. SECTION 27-406 HABIT; ROUTINE PRACTICE;
ADMISSIBILITY; METHOD OF PROOF

A. STATEMENT OF THE RULE

(1) Evidence of the habit of a person or of the routine practice
of an organization, whether corroborated or not and regard-
less of the presence of eyewitnesses, is relevant to prove that
the conduct of the person or organization on a particular occa-
sion was in conformity with the habit or routine practice. (2)
Habit or routine practice may be proved by testimony in the
form of an opinion or by specific instances of conduct suffi-
cient in number to warrant a finding that the habit existed or
that the practice was routine. 354

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 406 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") acknowledged that Subdivision [11 changes
prior existing Nebraska law:

In Peake v. Omaha Cold Storage Company, 158 Neb. 676, 64
N.W. 2nd 470 (1954), it was held that if there are witnesses to
an accident in which a person is killed, evidence of his habits
is not admissible to show either care or negligence on his
part. The Peake case and similar holdings would be
superseded.3

55

The Committee also observed that Subdivision [1]:
will simplify proof in a myriad of business situations. Thus,
when a letter has been written and signed in the course of
business and placed in a regular place for mailing, evidence of
the routine practice of an organization as to the mailing of
such letters would be receivable as evidence that it was duly
mailed.3 56

The Committee also noted that, under Subdivision [2], the:
trial judge will have to make the determination as to whether
the opinion meets the standards of Rule 701 and whether the
specific instances are sufficient in number, near in time and
under circumstances sufficiently similar to warrant a finding
that the habit existed or that the practice was routine.3 57

354. NEB. REv. STAT. § 27-406 (Reissue 1989).
355. PROPOSED NEBRASKA RuLus, supra note 2, at 53.
356. Id.
357. Id. at 54.
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C. FOUNDATION

1. The character witness is familiar with the person.
2. The relationship between the witness and the person is close

enough for the witness to have been able to observe the person acting
repetitively in a specific manner to a specific situation.

3. The witness did in fact observe the person's habitual actions.
4. The person's identified habit is pertinent to a fact of

consequence.
5. The witness states the pertinent habit.

D. INTERPRETIVE ANALYSIS

1. General Rule Regarding Evidence of Habit or Routine

Rule 406 addresses the admissibility of evidence of the habits of
individuals and the "routine practice" of businesses or organizations.
Rule 406 essentially distinguishes between general character evidence
excludable under Rule 404(1) and specific evidence of habit or routine
admissible under Rule 406. In essence, the comparative rules presup-
pose that, while the probative value of general character evidence is
substantially outweighed by the unfair prejudicial effect of such evi-
dence, the probative value of specific habit evidence is sufficiently
compelling to override any likely prejudicial effect. Of course, Rule
403 may serve as a basis for excluding habit testimony under appro-
priate circumstances.

Determining whether a pattern of behavior constitutes admissible
habit or routine within the meaning of Rule 406 rather than propen-
sity evidence excludable under 404(1) is not without interpretive diffi-
culty. Essentially, habit consists of a more uniform response to a
specific situation than general character testimony. The key concepts,
therefore, include both sufficient regularity of circumstances and spec-
ificity of response.

For example, the Federal Advisory Committee Note Comments
regarding Rule 406 suggest that a court should not ordinarily admit a
person's drinking "habits" to prove that the person was under the in-
fluence of alcohol on a particular occasion.358 Accordingly, in Reyes v.
Missouri Pacific Railroad Company3 59 the United States Court of Ap-
peals for the Fifth Circuit held that the fact that a person was con-
victed of public intoxication four times within a three and one-half
year period was of insufficient regularity and specificity to qualify as a
Rule 406 habit.360 By comparison, in Keltner v. Ford Motor Corn-

358. FED. R. Evm. 406 advisory committee note cmt.
359. 589 F.2d 791 (5th Cir. 1979).
360. Reyes v. Missouri Pac. R.R. Co., 589 F.2d 791, 795 (5th Cir. 1979).
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pany,36 1 the United States Court of Appeals for the Eighth Circuit
admitted under Rule 406 the fact that the plaintiff regularly drank a
six-pack of beer four nights a week.3 62 The Eighth Circuit distin-
guished the regularity and specificity of the plaintiff's particular
drinking "habits" from the typical case of general intemperate
propensities.

Although the Nebraska Supreme Court has not addressed the
scope of Rule 406, it is more likely that the court will admit habit or
routine testimony in the context of a business routine rather than to
identify personal conduct. Thus, as the legislative history suggests,
courts will ordinarily admit the routine practices of a business con-
nected with the signing and mailing of business letters under Rule
406.

Rule 406 eliminates the common law rule admitting habit testi-
mony only in the absence of an eye witness to the event. The Rule also
eliminates the common law rule requiring corroboration of business
routine testimony.

E. FEDERAL VARIATIONS

Nebraska Rule of Evidence 406 is identical to Federal Rule of Evi-
dence 406, and no variation in application is anticipated.

VII. SECTION 27-407 SUBSEQUENT REMEDIAL MEASURES

A. STATEMENT OF THE RULE

When, after an event, measures are taken which, if taken
-previously, would have made the event less likely to occur,
evidence of the subsequent measures is not admissible to
prove negligence or culpable conduct in connection with the
event. This rule does not require the exclusion of evidence of
subsequent measures when offered for another purpose, such
as proving ownership, control, or feasibility of precautionary
measures, if controverted, or impeachment. Negligence or
culpable conduct, as used in this rule, shall include, but not
be limited to, the manufacture or sale of a defective
product.

36 3

B. LEGISLATIVE HISTORY

Nebraska adopted the entirety of Rule 407 of the Federal Rules of
Evidence. In 1978, the legislature added the last sentence of the

361. 748 F.2d 1265 (8th Cir. 1984).
362. Keltner v. Ford Motor Co., 748 F.2d 1265, 1268-69 (8th Cir. 1984).
363. NEB. REV. STAT. § 27-407 (Reissue 1989).
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above-stated rule in response to the controversy regarding whether
Rule 407 applied in strict liability (as compared with negligence)
cases. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") noted that the original rule reflects prior ex-
isting Nebraska law.3 6 4 The Committee referenced McCormick to the
effect that "before admitting evidence for the purpose of proving own-
ership, control, etc., the Court should be satisfied that the issue is of
substantial importance and is actually, and not merely formally, in
dispute."3 65 The Committee added that "[tihe defendant, of course,
will be entitled to an Instruction limiting its use to the issue upon
which it is admitted."3 66

C. FOUNDATION

The party seeking to exclude evidence of subsequent remedial
measures should lay the following foundation:

1. A person acted in response to a perceived dangerous situation.
2. The action was intended as a remedial measure.
3. The action occurred after the injury at issue.
The opponent seeking to admit the evidence must lay the follow-

ing responsive foundation:
1. The controverted evidence is relevant for a narrower purpose

than a general inference of negligence or culpable conduct.
2. The narrower purpose is controverted.
3. The probative value of the evidence is not substantially out-

weighed by the likelihood that the jury will misuse the evidence.
4. A limiting instruction under Rule 105 is adequate in insuring

that the evidence will not be misused.

D. INTERPRETWVE ANALYSIS

1. General Rule Excluding Evidence of Subsequent Remedial
Repairs

Rule 407 generally excludes evidence of steps taken after an in-
jury that would have made an injury less likely, if the action were
taken earlier and the proponent offers the evidence to prove negli-
gence at the time the injury occurred. There are two rationales sup-
porting this rule: (1) the notion that the probative value of remedial
measures in establishing negligence or culpable conduct is slight in

364. PROPOSED NEBRASKA RULES, supra note 2, at 55 (noting that the Rule codifies
Frickel v. Lancaster County, 115 Neb. 506,213 N.W. 826 (1927) and Brown v. Kaar, 178
Neb. 524, 134 N.W.2d 60 (1965)).

365. Id. (citing McCoRMICK 2nd Ed. 275, p. 668).
366. PROPOSED NEBRASKA RuLEs, supra note 2, at 55.
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comparison with the unfair prejudicial effect of such evidence, and (2)
the view that court's should exclude subsequent remedial measures
due to policy reasons. From an efficiency or public interest perspec-
tive, if such measures are admissible, then actors may avoid taking
such measures in fear of increasing the costs associated with possible
litigation. Justification for either rationale is controversial. Not sur-
prisingly, courts frequently admit such evidence under the relevant-
for-a-narrower-theory explanation.

2. Rule 407's General Exception: Evidence Offered of Subsequent
Remedial Repairs for a Narrower Purpose than an
Inference of Culpability

If the proponent of subsequent-remedial-measures evidence can
identify a narrower purpose for admitting such evidence than an in-
ference of negligence, then the second sentence of Rule 407 provides
illustrative exceptions to the exclusionary rule "such as proving own-
ership, control, or feasibility of precautionary measures, if contro-
verted, or impeachment."36 7 In many cases, the defendant's theory of
the case may open the door for the admissibility of subsequent reme-
dial measures for a narrower purpose than an inference of negligence.
For example, if the defendant claims that the conditions were the saf-
est possible, that the product was state of the art, or that alternative
designs were not feasible, then courts may admit evidence contro-
verting these exaggerated claims under the second sentence of Rule
407.

3. Feasibility of Alternative Measures

a. Non-Product Liability Cases

If the feasibility of alternative designs is contested, courts will
normally admit subsequent remedial measures. For example, the Ne-
braska Supreme Court upheld the admission of remedial measures in
Kurz v. Dinklage Feed Yard, Inc. 368 because the defendant feedlot con-
tested the feasibility of alternative safety measures.3 69 In this negli-
gence action bought against a feedlot for failing to erect fences that
were sufficient to contain its cattle during a heavy snow storm, the
feedlot's manager testified that snow fences would have been ineffec-
tive, dangerous, and impractical. This testimony opened the door for
the admissibility of evidence that the feedlot had in fact subsequently
erected snow fences, because "[fleasibility as used in [Rule 407] means

367. NEB. REV. STAT. § 27-407 (Reissue 1989).
368. 205 Neb. 125, 286 N.W.2d 257 (1979).
369. Kurz v. Dinklage Feed Yard, Inc., 205 Neb. 125, 128, 286 N.W.2d 257, 260

(1979).
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more than capable of being done. It includes effectiveness and
practicality."370

Similarly, in McDermott v. Platte County Agricultural Society,371

a slip and fall case, the Nebraska Supreme Court reversed and re-
manded because the trial court excluded evidence of remedial repairs
that the defendant made relevant when the defendant contested the
feasibility of precautionary measures.3 72 The plaintiff in McDermott
slipped and fell on ice and snow in the parking lot of Ag Park in Co-
lumbus, Nebraska, at a Nebraska Pork Industry Exposition. The
grounds superintendent testified that placing additional sand on the
parking lot would not have improved the icy condition because it was
too windy. The superintendent further testified that he did not call
the City for assistance because the City would only respond in emer-
gency situations. The trial court sustained a Rule 407 objection to evi-
dence that, immediately following the accident, the superintendent
both sanded the area and called the city which responded by plowing
the parking lot. The supreme court reversed and remanded and held
that "[e]vidence of the subsequent application of sand and salt was
admissible to show the measure was effective and that the city would
have assisted even in the absence of an emergency."373 In effect, the
jury was entitled to hear how the superintendent's conduct contra-
dicted his in-court testimony.

b. Feasibility of Alternative Designs in Products Liability Cases

Nebraska's Rule 407 expressly extends its exclusionary effect to
cases involving "negligence or culpable conduct ... [in] the manufac-
ture or sale of a defective product."3 74 However, in such cases, courts
may deem feasibility of alternative designs either a necessary part of
the plaintiff's prima facie case or a relevant consideration in virtually
every case. Nebraska's law on this issue has been confusing.

In Rahmig v. Mosley Machinery Company,375 the Nebraska
Supreme Court addressed the issue directly.3 7 6 Rahmig involved a
products liability claim for damages caused by a guillotine scrap shear
with the trade name "Monster." Rahmig was injured while removing
sheared metal from the discharge chute when the upper blade sud-

370. Kurz, 205 Neb. at 128, 286 N.W.2d at 260.
371. 245 Neb. 698, 515 N.W.2d 121 (1994).
372. McDermott v. Platte County Agric. Soc'y, 245 Neb. 698, 700-03, 515 N.W.2d

121, 124-25 (1994).
373. McDermott, 245 Neb. at 703, 515 N.W.2d at 126.
374. NEB. REv. STAT. § 27-407 (Reissue 1989).
375. 226 Neb 423, 412 N.W.2d 56 (1987).
376. Rahmig v. Mosley Mach. Co., Inc., 226 Neb. 423, 445-49, 412 N.W.2d 56, 72-73

(1987).
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denly descended without warning. Following the accident, the com-
pany altered the design of the Monster by adding a lockpin safety
device. Through an intracompany me'morandum, the company also di-
rected that warning signs be placed on any "Monster" shipped
thereafter.

In the pretrial hearing of Rahmig's product liability case, the de-
fense argued that the court should exclude the subsequent remedial
measures because of the policy rationale underlying Rule 407. Specifi-
cally, the defense argued that the measures were inadmissible, be-
cause the defense did not intend to put the feasibility of alternative
designs in issue. Rahmig successfully argued to the contrary that, in
Nebraska, under the authority of Nerud v. Haybuster Manufactur-
ing,377 the feasibility of alternative designs is part of the plaintiff's
burden of proof.3 78 Consequently, the trial court admitted evidence of
both the design change and the intracompany memorandum concern-
ing the warnings. On appeal, the Nebraska Supreme Court expressly
overruled Nerud's apparent placing of an affirmative burden on the
plaintiff to prove the feasibility of alternative designs because of the
direct conflict with that requirement and the policy implications un-
derlying Rule 407.379

Of course, removing from the plaintiff the burden of proving the
feasibility of alternative designs does not preclude admission of evi-
dence of subsequent remedial measures if the defendant puts the lack
of feasibility of alternative designs in issue as an affirmative defense.
The issue of feasibility is broad, making the claim almost too tempting
for the defense to avoid. In Rahmig, the court observed that
"[f]easibility may also relate to physical possibility, ultimate utility,
and success of intended performance."380 If the defendant specifically
denies any of these or related possibilities, to rebut these contentions,
the plaintiff may then introduce evidence of subsequent remedial
measures to prove feasibility.

Apart from feasibility, the court in Rahmig also held that the in-
tracompany memorandum advising that all subsequently-sold ma-
chines should have a warning sign attached was admissible.381 The
court found Rahmig could use the memorandum as impeachment evi-
dence to rebut the company's argument that the machine involved in
the injury was state of the art. In justifying the admission of such
evidence to rebut the state-of-the-art defense, the court commented,

377. 215 Neb. 604, 340 N.W.2d 369 (1983), overruled by, 226 Neb. 423, 412 N.W.2d
56 (1987).

378. Rahmig, 226 Neb. at 430, 412 N.W.2d at 63.
379. Id. at 448-49, 412 N.W.2d at 73.
380. Id. at 448, 412 N.W.2d at 73.
381. Id. at 448, 412 N.W.2d at 73.
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"Neb. Evid. R. 407 does not require exclusion of evidence concerning
subsequent repairs, alterations, or precautions when such evidence is
offered for the purpose of impeachment affecting credibility of the wit-
ness impeached."382

4. Rule 407 Only Excludes Evidence of Subsequent Remedial
Measures

Rule 407 only excludes evidence of subsequent remedial meas-
ures, not subsequent similar losses, which raises issues of the ade-
quacy of the safety measures at the time of the loss. The Nebraska
Supreme Court reversed and remanded a verdict for the defendant in
Woolenhaupt v. Anderson Fire Equipment Company, Inc.3 8 3 because
the trial judge invoked Rule 407 as a reason for excluding evidence of
a fire that occurred subsequent to the fire in issue. The prior fire was
relevant to the issue of whether the defendant was negligent in main-
taining the fire-safety system.38 4 The court properly observed that
courts should invoke Rule 407 only if a party offers subsequent reme-
dial measures as an inference of culpability:

The theory underlying the rule excluding evidence of
subsequent remedial measures is that because action taken
after an incident "reflects hindsight rather than foresight," an
inference of negligence would be improper, as this inference
would assume that because the defendant had learned from
the accident, he should have learned before the accident. In
addition, it is feared that admission of subsequent measures
will deter against taking the precaution.... Neither of these
reasons is applicable in the present case.385

E. FEDERAL VARIATIONS

Because Nebraska's Rule 407 adopts the entirety of Federal Rule
of Evidence 407, there should be little variation in application. How-
ever, the additional sentence contained in Nebraska's Rule 407 ex-
pressly extending the rule to products liability cases distinguishes the
Nebraska Rule from the Federal Rule 407.

There remains a split of federal authority on whether Rule 407
should extend to products liability cases. The California Supreme
Court provided the first rationale against extending Rule 407's exclu-
sionary provisions to strict liability cases in Ault v. International Har-

382. Id. at 447, 412 N.W.2d at 73.
383. 232 Neb. 275, 440 N.W.2d 447 (1989).
384. Woolenhaupt v. Anderson Fire Equip. Co., Inc., 232 Neb. 275, 280-81, 440

N.W.2d 447, 450-51 (1989).
385. Woolenhaupt, 232 Neb. at 281, 440 N.W.2d at 451 (citing 2 J. WiGMOE, Evi.

DENCE IN TRIALS AT COMMON LAW § 283(4) (J. Chadbourn rev. 1979)).
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vester Co.38 6 The court in Ault held that strict liability cases focus on
product defects rather than culpable conduct, and, therefore, the pol-
icy rationale underlying the exclusionary rule does not apply.38 7

Although the rationale given by the Nebraska Supreme Court in
Rahmig for overriding the exclusionary effect of Rule 407 in product
liability cases (feasibility of alternative designs are part of plaintiff's
burden of proof) differs from the rationale given in Ault (culpable con-
duct is not in issue), the effect of each rationale would be the same.

The United States Court of Appeals for the Eighth Circuit has
had a difficult time deciding whether Rule 407 applies in strict liabil-
ity cases. In Robbins v. Farmers Union Grain Terminal Associa-
tion,38 8 Farner v. Paccar, Inc.,389 and Unterburger v. Snow Company,
Inc. ,390 the Eighth Circuit held that Rule 407 does not apply in strict
liability cases. 39 ' By comparison, in DeLuryea v. Winthrop Laborato-
ries, a Division of Sterling Drug, Inc.3 9 2 and Kehm v. Procter & Gam-
ble Manufacturing Company,393 the Eighth Circuit applied Rule 407
in strict liability cases.394 Finally, in Roth v. Black & Decker, U.S.,
Inc.,395 the Eighth Circuit reiterated its prior holdings and excluded
Rule 407 at least in strict liability cases involving a duty to warn.3 96

The Eighth Circuit in Monger v. Cessna Aircraft Co. 97 recognized
that it is unclear whether state or federal law should govern the ad-
missibility of subsequent remedial measures in a diversity case.3 9S

VIII. SECTION 27-408 COMPROMISE AND OFFERS TO

COMPROMISE

A. STATEMENT OF THE RULE

Evidence of (1) furnishing or offering or promising to furnish,
or (2) accepting or offering or promising to accept, a valuable
consideration in compromising or attempting to compromise

386. 528 P.2d 1148, 1150-53 (Cal. 1975).
387. Ault v. Intl Harvester Co., 528 P.2d 1148, 1152 (Cal. 1975).
388. 552 F.2d 788 (8th Cir. 1977).
389. 562 F.2d 518 (8th Cir. 1977).
390. 630 F.2d 599 (8th Cir. 1980).
391. See Robbins v. Farmers Union Grain Terminal Ass'n, 552 F.2d 788, 793 (8th

Cir. 1977); Farner v. Paccar, Inc., 526 F.2d 518, 528 (8th Cir. 1977); Unterburger v.
Snow Co., Inc., 630 F.2d 599, 603 (8th Cir. 1980).

392. 697 F.2d 222 (8th Cir. 1983).
393. 724 F.2d 613 (8th Cir. 1983).
394. See DeLuryea v. Winthrop Laboratories, a Div. of Sterling Drug, Inc., 697 F.2d

222, 227 (8th Cir. 1983); Kehm v. Procter & Gamble Mfg. Co., 724 F.2d 613, 621 (8th
Cir. 1983).

395. 737 F.2d 779 (8th Cir. 1984).
396. Roth v. Black & Decker, U.S., Inc., 737 F.2d 779, 782 (8th Cir. 1984).
397. 812 F.2d 402 (8th Cir. 1987).
398. Monger v. Cessna Aircraft Co., 812 F.2d 402, 408 n.8 (8th Cir. 1987).
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a claim which was disputed as to either validity or amount, is
not admissible to prove liability for or invalidity of the claim
or its amount. Evidence of conduct or statements made in
compromise negotiations is likewise not admissible. This
rule does not require the exclusion of any evidence otherwise
discoverable merely because it is presented in the course of
compromise negotiations. This rule also does not require ex-
clusion when the evidence is offered for another purpose, such
as proving bias or prejudice of a witness, negativing a conten-
tion of undue delay, or proving an effort to obstruct a criminal
investigation or prosecution.3 99

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 408 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") observed that the first sentence of the Rule
reflects prior existing Nebraska law. The second sentence, however,
excludes "conduct and statements" made in compromise negotiations
as well as the compromise terms themselvesand changed Nebraska
law. Thus, the Committee concluded that the following common law
would be superseded: "'An admission of an existing liability as distin-
guished from a mere offer to compromise without regard to the exist-
ence or non-existence of a liability is admissible although it is
embraced in an offer of compromise.' "400

The Committee indicated that courts must read the third sen-
tence of the Rule in light of Rule 403. The Committee indicated that
reading Rule 408 and Rule 403 together would yield the same result
as the Nebraska Supreme Court achieved in Bravo v. Lacz,40 1 where
the court barred the plaintiff's cross-examining the defendant's wit-
ness regarding bias arising from the witness's separate settlement
with the defendant. The court stated, "'It may suggest bias, but with-
out other circumstances, the policy against inquiry into compromise
and settlement of a disputed claim controls.' "402

C. FOUNDATION

The party seeking to exclude evidence of offers to compromise a
disputed claim should lay the following foundation:

399. NEB. REV. STAT. § 27-408 (Reissue 1989).
400. PROPOSED NEBRASKA RULES, supra note 2, at 57 (quoting Brown v. Hyslop, 153

Neb. 669, 45 N.W.2d 743 (1951)).
401. 186 Neb. 449, 183 N.W.2d 924 (1971).
402. PROPOSED NEBRASKA RULES, supra note 2, at 57 (quoting Bravo v. Lacz, 186

Neb. 449, 183 N.W.2d 924 (1971)).
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1. The sponsoring witness has first hand knowledge of either con-
duct or the making of a statement.

2. At the time of either the conduct or the making of the state-
ment, a dispute existed over either the validity of a civil claim or the
appropriate amount of damages.

3. The conduct or the statement was made in the context of set-
tling the disputed claim.

4. The conduct or statement is relevant to a fact of consequence.
The opponent seeking to admit the evidence over a Rule 408 objec-

tion must lay the following responsive foundation:
1. The conduct or statement is relevant for a narrower purpose

than the validity of the disputed claim or amount.
2. The narrower purpose is controverted.
3. The probative value of the evidence is not substantially out-

weighed by the likelihood that the jury will misuse the evidence.
4. A limiting instruction under Rule 105 is adequate in restrict-

ing the jury's use of the evidence.

D. INTERPRETIVE ANALYsIs

1. Rule 408: The General Exclusionary Rule

Rule 408 provides for the inadmissibility of evidence relating to
offers of compromise in disputed civil claims. The Rule is supported
by both relevancy and policy considerations. From a relevancy per-
spective, an offer to settle a disputed claim may be prompted by many
motives other than an admission of liability. For example, the eco-
nomic or social costs of litigation may outweigh the benefits of defend-
ing a defensible claim. From a policy perspective, settlements save
judicial time and resources as well as reflect a resolution of a conflict
acceptable to both parties.

The Nebraska Supreme Court has relied upon the underlying ra-
tionales of Rule 408 to exclude evidence of settlements. For example,
in Delicious Foods Company, Inc. v. Millard Warehouse, Inc.,403 a neg-
ligence action for damages suffered as the result of a refrigeration sys-
tem ammonia leak, under Rule 408 the court excluded evidence that
the plaintiff settled with its insurer for an amount less than it sought
in the suit.40 4 Similarly, in Baker v. Blue Ridge Insurance Co.,405 the
court held that Rule 408 excludes evidence that any party to the litiga-

403. 244 Neb. 449, 507 N.W.2d 631 (1993).
404. Delicious Foods Co., Inc. v. Millard Warehouse, Inc., 244 Neb. 449, 463, 507

N.W.2d 631, 640 (1993).
405. 215 Neb. 111, 337 N.W.2d 411 (1983).
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tion has settled a claim with a third party concerning the same trans-
action or subject matter involved in litigation. 406

2. Rule 408 Exceptions

The last sentence of Rule 408 recognizes that a court may admit
evidence of settlement offers for narrower purposes other than an ad-
mission of culpability.

a. Contradiction

A party may open the door for evidence of settlement offers by
introducing evidence that contradicts the settlement. For example, in
Lund v. Holbrook40 7 the court permitted cross-examination to show
that the plaintiff's proof of loss to an insurance company declared the
value of his truck to be different than that to which he testified on
direct.408 By comparison, in First National Bank in Mitchell v.
Kurtz,409 an action by a bank for conversion of farm property against a
bankrupt farmer, the court excluded a proposed settlement agreement
between Kurtz and his grandfather's estate despite an apparent con-
tradiction related to Kurtz's claim regarding the value of his services
as a custom farmer.410

b. Control

In Metropolitan Utilities District of Omaha v. Pelton,411 an action
for a utility debt, the court held that Pelton's statement, "I will not pay
for any gas after date of notifying you to turn gas off," did not consti-
tute an offer of compromise excludable under Rule 408.412 Further-
more, the court found that, even if the statement qualified, the
statement would still be admissible on the issue of Pelton's control
over the utilities. 413

406. Baker v. Blue Ridge Ins. Co., 215 Neb. 111, 113-14, 337 N.W.2d 411, 413
(1983).

407. 153 Neb. 706, 46 N.W.2d 130 (1951), overruled on other grounds, Chlopek v.
Schmall, 224 Neb. 78, 84-89, 396 N.W.2d 103, 108-10 (1986).

408. Lund v. Holbrook, 153 Neb. 706, 719-21, 46 N.W.2d 130, 138-39 (1951), over-
ruled on other grounds, Chlopek v. Schmall, 224 Neb. 78, 84-89, 396 N.W.2d 103, 108-
10 (1986).

409. 232 Neb. 254, 440 N.W.2d 432 (1989).
410. First Natl Bank in Mitchel v. Kurtz, 232 Neb. 254, 259, 440 N.W.2d 432, 436

(1989).
411. 236 Neb. 66, 459 N.W.2d 193 (1990).
412. Metro. Util. Dist. of Omaha v. Pelton, 236 Neb. 66, 68, 459 N.W.2d 193, 194

(1990).
413. Metro. Util. Dist. of Omaha, 236 Neb. at 68, 459 N.W.2d at 194-95.
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c. Bias

In London v. Stewart,4 14 a case involving an automobile accident,
the trial court permitted defense counsel to inquire of a witness
whether her husband had been a defendant in the same lawsuit, os-
tensibly to prove bias arising out of settlement of the claim.4 15 The
court reversed and remanded for a new trial and held that a witness's
status as a former defendant in the same suit and who previously set-
tled with the plaintiff either had no relevance on the issue of bias or
the danger of unfair prejudice outweighed its relevancy.4 16 In a con-
curring opinion, Chief Judge Norman M. Krivosha stated that Rule
408 "contemplates that there may be situations where parties settle
on condition that the defendant with whom the settlement is made
will render favorable testimony on behalf of the plaintiff."4 17

E. FEDERAL VARIATIONS

Because Nebraska Rule 408 adopts verbatim Federal Rule of Evi-
dence 408, no variation in application is anticipated.

IX. SECTION 27-409 PAYMENT OF MEDICAL AND SIMILAR

EXPENSES

A. STATEMENT OF THE RULE

Evidence of furnishing or offering or promising to pay medi-
cal, hospital, or similar expenses occasioned by an injury is
not admissible to prove liability for the injury.418

B. LEGISLATWVE HISTORY

Nebraska adopted verbatim Rule 409 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") referenced the compatibility of this Rule with
"Section 25-1222.01 R.R.S. 1943 [which] provides that advance pay-
ments or partial payment of 'damages' made by an insurance company
for injury or property loss shall not be admissible in evidence." 4 19 The
Committee opined that "[t]his rule would also include offers or
promises to pay medical, hospital, or similar expenses and would ap-
ply not only to insurance companies, but to all parties."4 20

414. 221 Neb. 265, 376 N.W.2d 553 (1985).
415. London v. Stewart, 221 Neb. 265, 270, 376 N.W.2d 553, 557 (1985).
416. London, 221 Neb. at 270, 376 N.W.2d at 557.
417. Id. at 270, 376 N.W.2d at 557 (Krivosha, J., concurring).
418. NEB. REv. STAT. § 27-409 (Reissue 1989).
419. PROPOSED NEBRASKA RuLEs, supra note 2, at 58.
420. Id. at 58.
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C. FOUNDATION

The party seeking to exclude evidence of furnishing or offering to
pay medical and similar expenses occasioned by an injury should lay
the following foundation:

1. The sponsoring witness has first hand knowledge of a person's
furnishing or offering to pay medical or similar expenses occasioned by
an injury.

2. The person's furnishing or offering to pay medical or similar
expenses is being offered as an inference of liability for the underlying
injury.

The opponent seeking to admit the evidence over a Rule 409 objec-
tion must lay the following responsive foundation:

1. The conduct or statement is relevant for a narrower purpose
than an inference of liability.

2. The narrower purpose is controverted.

3. The probative value of the evidence is not substantially out-
weighed by the likelihood that the jury will misuse the evidence.

4. A limiting instruction under Rule 105 is adequate in restrict-
ing the jury's use of the evidence.

D. INTERPRETIVE ANALYSIS

The rationale for Rule 409 parallels Rule 408: the law of evidence
should not impose unnecessary costs on humanitarian impulses, espe-
cially where the evidence has slight probative value. Although Rule
409 does not expressly allow the admission of such evidence if offered
for a narrower purpose than an inference of culpability, almost cer-
tainly, courts should not interpret Rule 409 to exclude such evidence if
relevant for a narrower purpose than an admission of culpability. In
this regard, Rule 409 is much narrower than Rule 408 because it al-
lows courts to admit conduct or statements accompanying good samar-
itan acts. The Nebraska Supreme Court has not had an occasion to
discuss Rule 409.

E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 409 is verbatim Federal Rule
of Evidence 409, no variation in application is anticipated.
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X. SECTION 27-410 GUILTY PLEA; NOLO CONTENDERE;
OFFERED PLEA; WITHDRAWN PLEA; INADMISSIBLE;
EXCEPTIONS

A. STATEMENT OF THE RULE

Evidence of a plea of guilty, later withdrawn, or a plea of nolo
contendere, or of an offer to plead guilty or nolo contendere to
the crime charged or any other crime, or of statements made
in connection with any of the foregoing pleas or offers, is not
admissible in any civil or criminal action, case, or proceeding
against the person who made the plea or offer. This rule shall
not apply to the introduction of voluntary and reliable state-
ments made in court on the record in connection with any of
the foregoing pleas or offers when offered for impeachment
purposes or in a subsequent prosecution of the declarant for
perjury or false statement.421

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 410 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") noted that "[e]vidence of a conviction arising
from a plea of nolo contendere, as distinguished from a bare plea of
nolo contendere, would be admissible under Rule 609 if it meets the
test provided therein."422

C. FOUNDATION

The party seeking to exclude evidence of a plea or offer to plead
guilty or nolo contendere, later withdrawn, should lay the following
foundation:

1. The sponsoring witness has first hand knowledge of an ac-
cused's guilty plea, later withdrawn, or a plea of nolo contendere, or of
an offer to plead guilty or nolo contendere.

2. The accused's guilty plea, later withdrawn, or a plea of nolo
contendere, or of an offer to plead guilty or nolo contendere is being
offered as evidence of guilt for the crime charged.

The opponent seeking to admit the evidence over a Rule 410 objec-
tion must lay the following responsive foundation:

1. The plea or offer to plea is relevant for a narrower purpose
other than an inference of guilt, such as impeachment or in a subse-
quent prosecution of the declarant for perjury or false statement.

2. The narrower purpose is controverted.

421. NEB. REV. STAT. § 27-410 (Reissue 1989).
422. PROPOSED NEBRASKA RULEs, supra note 2, at 59.
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3. The probative value of the evidence is not substantially out-
weighed by the likelihood that the jury will misuse the evidence.

4. A limiting instruction under Rule 105 is adequate in restrict-
ing the jury's use of the evidence.

D. INTERPRETIVE ANALYSIS

1. Rule 410 General Exclusionary Rule

Rule 410 excludes criminal plea bargaining as a means of encour-
aging plea negotiations in criminal cases and is analogous to Rule
408's exclusion of offers to compromise in civil cases. Rule 410 gener-
ally excludes evidence of nolo contendere pleas, guilty pleas later
withdrawn, and discussions associated with guilty pleas that are later
withdrawn or that do not result in guilty pleas. Rule 410 is broader
than the Rule 408 counterpart in civil cases because under Rule 410
such evidence is inadmissible for any purpose other than those speci-
fied in Rule 410; namely, (1) "voluntary and reliable statements made
in court on the record in connection with any of the foregoing pleas";
(2) "for impeachment purposes"; or (3) "in a subsequent prosecution of
the declarant for perjury or false statement."423

2. Rule 410 Inapplicable to Proof of Convictions or Guilty Pleas
that are not Withdrawn

Rule 410 does not bar the admissibility of guilty pleas that are not
withdrawn. For example, in Schaefer v. McCreary,424 an automobile
accident case, the court upheld the plaintiff's cross-examination of the
defendant as to whether the defendant had pled guilty to a charge of
reckless driving in connection with the events of the accident. 425 The
court explained that "a plea of guilty would be an admission and evi-
dence of negligence."426

Rule 410 also does not bar evidence of convictions (as compared
with pleas) even if based upon either a guilty plea or a plea of nolo
contendere. Thus, in State v. Methe,4 27 a case involving a charge of
intimidation by telephone call, the court permitted the admissibility of
a prior conviction for the same offense offered under Rule 404(2) even
though the conviction was the result of a nolo contendere plea.4 28

423. NEB. REV. STAT. § 27-410 (Reissue 1989).

424. 216 Neb. 739, 345 N.W.2d 821 (1984).
425. Schaefer v. McCreary, 216 Neb. 793, 746, 345 N.W.2d 821, 826 (1984).
426. Schaefer, 216 Neb. at 745-46, 345 N.W.2d at 825.
427. 228 Neb. 468, 422 N.W.2d 803 (1988).
428. State v. Methe, 228 Neb. 468, 472, 422 N.W.2d 803, 807 (1988).
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3. Rule 410 Not Applicable to Sentencing Proceedings

In State v. Klappal,4 29 the court explained that Rule 410 "is an
evidentiary rule and does not apply to the sentencing stage."430 For
example, in a case that involved the charge of creating obscene mate-
rial, at the sentencing stage of the proceedings the court properly con-
sidered the defendant's 1972 guilty plea to a sodomy charge even
though the defendant was later allowed to withdraw the plea after
successful completion of probation.

E. FEDERAL VARIATIONS

Federal Rule of Evidence 410 has been the subject of much revi-
sion and companion development with Federal Rule of Criminal Pro-
cedure 11(e). The present Rule varies significantly from Nebraska
Rules of Evidence 410 in two respects: (1) the circumstances under
which courts may admit accompanying statements, and (2) the recog-
nized exceptions to the exclusionary rule.

1. Accompanying Statements

Federal Rule of Evidence 410 excludes statements accompanying
guilty and nolo contendere pleas later withdrawn only if-

made in the course of any proceedings under Rule 11 of the
Federal Rules of Criminal Procedure or comparable state pro-
cedure regarding either of the foregoing pleas; or... made in
the course of plea discussions with an attorney for the prose-
cuting authority which do not result in a plea of guilty or
which result in a plea of guilty later withdrawn.43 1

Nebraska Rule of Evidence 410 generally excludes accompanying
statements as well as withdrawn pleas or offers, regardless of whether
the statements were made in court with the government's counsel.

2. Exceptions

Federal Rule of Evidence 410 as initially enacted and subse-
quently amended, as well as Rule 11 of the Federal Rules of Criminal
Procedure, prohibits the use of Rule 410 pleas later withdrawn for all
purposes except: (1) under rule-of-completeness circumstances; and
(2) "in a criminal proceeding for perjury or false statement if the state-
ment was made by the defendant under oath, on the record and in the
presence of counsel."432 Most significantly, counsel may not use with-
drawn pleas and offers together with accompanying statements for im-

429. 218 Neb. 374, 355 N.W.2d 221 (1984).
430. State v. Klappal, 218 Neb. 374, 379, 355 N.W.2d 221, 225 (1984).
431. FED. R. Evm. 410.
432. Id.
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peachment purposes under the federal rules. Additionally, under
Federal Rule of Evidence 410, the prosecution may not introduce vol-
untary statements made in court in connection with withdrawn pleas
or offers.

XI. SECTION 27-411 LIABILITY INSURANCE

A. STATEMENT OF THE RULE

Evidence that a person was or was not insured against liabil-
ity is not admissible upon the issue whether he acted negli-
gently or otherwise wrongfully. This rule does not require
the exclusion of evidence of insurance against liability when
offered for another purpose, such as proof of agency, owner-
ship, or control, or bias or prejudice of a witness.433

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 411 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure ("Committee") acknowledged that this Rule reflects prior
existing Nebraska law. 43 4 The Committee added that "this rule was
not intended to affect discovery procedures."435 The Committee
stressed that "[t]he second sentence of the rule would be governed by
Rule 403(a)."43 6

C. FOUNDATION

The party seeking to exclude evidence of liability insurance
should lay the following foundation:

1. The sponsoring witness has first hand knowledge of the exist-
ence of liability insurance.

2. The person's liability insurance is being offered as an inference
that the person acted negligently or otherwise wrongfully.

The opponent seeking to admit the evidence over a Rule 411 objec-
tion must lay the following responsive foundation:

1. The existence of the liability insurance is relevant for a nar-
rower purpose than an inference of negligence or wrongful conduct,
such as proof of agency, ownership, or control, or bias or prejudice of a
witness.

2. The narrower purpose is controverted.

433. NEB. REV. STAT. § 27-411 (Reissue 1989).
434. PROPOSED NEBRASKA RuLEs, supra note 2, at 60 (citing Fielding v. Publix Cars,

130 Neb. 576, 265 N.W. 726 (1936)).
435. Id.
436. Id.
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3. The probative value of the evidence is not substantially out-
weighed by the likelihood that the jury will misuse the evidence.

4. A Rule 105 limiting instruction will not satisfy any potential
improper use of the evidence.

D. INTERPRETIVE ANALYSIS

1. Rule 411: The Exclusionary Rule

Rule 411 provides for the exclusion of evidence of liability insur-
ance to prove negligent or wrongful conduct. The rationale for the
Rule has a basis in both relevancy and unfair prejudice. From a rele-
vancy perspective, the rational inference that a person will be less
careful if the actions are covered by insurance has slight probative
value towards evaluating the insured's conduct. From a fairness per-
spective, jurors are likely to have less hesitancy in imposing substan-
tial liability on a party if they are aware that the person is insured for
losses.

2. "Inadvertent" Disclosure

The existence of insurance coverage is so significant that counsel
may be tempted to inject references to insurance "inadvertently" dur-
ing jury voir dire, opening or closing statements, or during examina-
tion of the witnesses. However, before counsel considers
"inadvertently" referencing insurance, counsel should keep in mind
that the prejudicial effect of even a reference may justify a mistrial.
For example, in Patterson v. Swarr, May, Smith & Anderson,43 7 a
legal malpractice case involving a bankruptcy reorganization, the
court overruled the defendant's motion in limine barring any reference
to insurance, but cautioned Patterson's counsel that "getting into that
matter may affect the case."438 Throwing caution to the wind, Patter-
son testified that the defendant attorney admitted that he had "really
screwed this thing up.... Sue the ' out of us and we got insurance
and get yourself a lawyer."439 The defendant moved for a mistrial
that the court granted after a verdict of $1,114,600 was entered in the
plaintiff's favor. On appeal, Patterson argued that the insurance ref-
erence was a necessary part of the admission. The court affirmed the
granting of a mistrial and stated, "The fact that the defendants had
insurance adds nothing to Gleason's admission of fault. Therefore, its

437. 238 Neb. 911, 473 N.W.2d 94 (1991).
438. Patterson v. Swarr, May, Smith & Anderson, 238 Neb. 911, 917, 473 N.W.2d

94, 99 (1991).
439. Patterson, 283 Neb. at 917, 473 N.W.2d at 99.
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only purpose was to inject into the trial the prejudicial fact that the
defendants had insurance."440

3. Admission of Liability Insurance for a Narrow Purpose

The second sentence of Rule 411 anticipates that liability insur-
ance may become relevant and admissible for a limited purpose "such
as proof of agency, ownership, or control, or bias or prejudice of a wit-
ness."4 4 1 The Nebraska Supreme Court has recognized that "[w]here
the fact of insurance is relevant to some issue in the case, it cannot be
properly excluded. 44 2

4. Exclusion of Evidence of Liability even though Offered for a
Narrow Purpose

Even if insurance is relevant to an issue in the case other than
circumstantial evidence of negligence or wrongful conduct, the unfair
effect of a reference to insurance may justify the court's exclusion of
the evidence under Rule 403. For example, in Ginn v. Lamp,443 the
court considered the admissibility of a declaration of insurance to
prove that the defendant exercised control over certain property
where the injury occurred. 444 The plaintiff was injured while water-
skiing on a lake named "Skinny River," which abutted the leasehold
on which his parents maintained a house. The plaintiff alleged that
the defendant was responsible for failing to maintain a reasonably
safe condition on the lake. The defendant denied that he either owned
or acted as custodial agent of the development. To counter this state-
ment, the plaintiff offered into evidence the defendant's property/lia-
bility insurance policy to prove "ownership" or "control" of the
premises under Rule 411. The defendant successfully objected on
Rule 403 grounds that the probative value was substantially out-
weighed by the unfair prejudicial effect. The trial court found the pro-
bative value of the policy was slight if not non-existent because the
policy did not reference the defendant as exercising ownership or con-
trol over the subject premises. Consequently, the court on appeal held
that the trial court properly excluded the policy as prejudicial. 445

Similarly, in Kresha v. Kresha,44 6 the court upheld the exclusion
of evidence that the defendant had liability insurance in a personal

440. Id. at 918, 473 N.W.2d at 99.
441. NEB. REV. STAT. § 27-411 (Reissue 1989).
442. Swartz v. Peterson, 199 Neb. 171, 173, 256 N.W.2d 681, 684 (1977). See Kresha

v. Kresha, 216 Neb. 377, 388, 344 N.W.2d 906, 913 (1984).
443. 234 Neb. 198, 450 N.W.2d 388 (1990).
444. Ginn v. Lamp, 234 Neb. 198, 202-03, 450 N.W.2d 388, 391 (1990).
445. Ginn, 234 Neb. at 203, 450 N.W.2d at 391.
446. 216 Neb. 377, 344 N.W.2d 906 (1984).
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injury action.4 4 7 Counsel offered the policy for the narrow purpose of
rehabilitating the plaintiff after defense counsel impeached him as
having a bias or hostility toward the defendant. 4 48 The plaintiff
claimed that the existence of the insurance policy would negate the
inference that the plaintiff sued the defendant out of malice. The
court held that, under Rule 403, the unfair prejudice of the evidence
substantially outweighed the slight probative value of the evidence to
rehabilitate the witness.

5. Evidence of Insurance Other Than Liability Insurance

Rule 411 applies to liability insurance only, leaving other forms of
insurance presumably admissible if relevant. However, the Nebraska
Supreme Court in Delicious Foods Company, Inc. v. Millard Ware-
house, Inc. 449 held that, while Rule 411 applies only to liability insur-
ance, "that does not mean the principle announced with regard to
liability insurance in Kresha v. Kresha ... does not apply as well to
evidence of the existence of other types of insurance."4 50 The court
concluded, "[H]ere, there was a substantial risk that if the jury were to
learn that Delicious Foods' loss was virtually fully insured, the jury
would decide the issue of L&B's liability on the improper basis that
Delicious Foods itself suffered no great damage."4 5 '

E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 411 adopts verbatim Federal
Rule of Evidence 411, there should be no variation in application.

XII. SECTION 28-321 SEXUAL ASSAULT; EVIDENCE OF PAST
SEXUAL BEHAVIOR; WHEN ADMISSIBLE;
PROCEDURE

A. STATEMENT OF THE RULE

(1) If the defendant intends to offer evidence of specific in-
stances of the victim's past sexual behavior, notice of such in-
tention shall be given to the prosecuting attorney and filed
with the court not later than fifteen days before trial.
(2) Upon motion to the court by either party in a prosecution
in a case of sexual assault, an in camera hearing shall be con-
ducted in the presence of the judge, under guidelines estab-

447. Kresha v. Kresha, 216 Neb. 377, 388, 344 N.W.2d 906, 913 (1984).
448. Kresha, 216 Neb. at 388, 344 N.W.2d at 913.
449. 244 Neb. 449, 507 N.W.2d 631 (1993).
450. Delicious Foods Co., Inc. v. Millard Warehouse, Inc., 244 Neb. 449, 462, 507

N.W.2d 631, 639 (1993) (citing Kresha v. Kresha, 216 Neb. 377, 344 N.W.2d 906 (1984).
451. Delicious Foods Co. Inc., 244 Neb. at 462, 507 N.W.2d at 640.
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lished by the judge, to determine the relevance of evidence of
the victim's or the defendant's past sexual behavior. Evi-
dence of a victim's past sexual behavior shall not be admissi-
ble unless such evidence is: (a) Evidence of past sexual
behavior with persons other than the defendant, offered by
the defendant upon the issue whether the defendant was or
was not, with respect to the victim, the source of any physical
evidence, including but not limited to, semen, injury, blood,
saliva, and hair; or (b) evidence of past sexual behavior with
the defendant when such evidence is offered by the defendant
on the issue of whether the victim consented to the sexual
behavior upon which the sexual assault is alleged if it is first
established to the court that such activity shows such a rela-
tion to the conduct involved in the case and tends to establish
a pattern of conduct or behavior on the part of the victim as to
be relevant to the issue of consent. 452

B. LEGISLATiVE HISTORY

Nebraska's sexual assault shield law followed the federal lead in
shifting the focus of sexual assault cases from the sexual purity of the
victim to the culpability of the accused. The original federal version of
Federal Rule of Evidence 412 adopted in 1978 limited the shield to
rape cases alone and created confusion due to the complexity of the
rule. Nebraska adopted its sexual assault law in 1984. Patterned af-
ter the federal rule, the rule assures pretrial notice of intent to intro-
duce the past sexual history of the victim and requires an in camera
review of the offer to ensure that the evidence fits within the narrow
exceptions to the general exclusionary rule.

C. FOUNDATION

1. Counsel must give fifteen days notice to the prosecuting attor-
ney, a copy of which must be filed with the court, of an intent to intro-
duce evidence of specific instances of a sexual assault victim's past
sexual behavior.

2. Upon motion of either party an in camera hearing must be con-
ducted to consider the admissibility of evidence of the victim's past
sexual behavior.

3. The defendant must introduce evidence that (a) the victim's
prior sexual behavior was with someone other than the defendant and
is relevant to the issue of the source of physical evidence, such as in-
jury, semen, blood, saliva, or hair; or (b) is evidence of prior sexual

452. NEB. REv. STAT. § 28-321 (Reissue 1989).
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relations with the defendant and is relevant to the issue of consent
based upon a pattern of prior conduct.

4. The sponsoring witness has first hand knowledge of the prior
sexual incidents involving the victim and can testify where the act oc-
curred, when the act occurred, and the relevant circumstances of the
prior act.

D. INTERPRETIVE ANALYSIS

Adopted in 1984, Nebraska's Rape Shield Law, patterned after
Federal Rule of Evidence 412, has withstood constitutional chal-
lenge.4 53 The Nebraska courts have all validated the pretrial notice
requirements and the narrow exceptions to the exclusionary rule.

1. Notice Requirement

In State v. Huebner,454 the court upheld the fifteen day pretrial
notice requirement as a necessary foundational hurdle.455

2. Source of Semen or Injury

The Rule provides an exception for evidence of prior sexual acts, if
relevant to the source of an injury or physical evidence. This excep-
tion cannot be used as a pretense for admitting the sexual history of
the victim if the source of an injury or physical evidence is not at is-
sue. For example, in State v. Nelson,456 the court upheld the exclusion
of evidence that the victim of a sexual assault had engaged in sexual
intercourse three days before the alleged assault. 45 7 Nelson argued
that such evidence was relevant to the source of semen or physical
injury suffered by the victim. The court held that the physician's testi-
mony indicated that the injuries occurred not more than a day before.
Accordingly, the court found the prior sexual incident was not rele-
vant to the injuries at issue.

3. The Constitutionality of Excluding Prior Sexual Experiences with
Third Persons

Limiting the instances of admissible evidence to proof of source of
an injury or physical evidence limits the reach of the otherwise appli-
cable Rule 404(l)(b). Although this may raise due process issues re-
lated to the defendant's right to present an effective defense, the
Nebraska courts have given little attention to this possibility. For ex-

453. State v. Schenck, 222 Neb. 523, 529, 384 N.W.2d 642, 647 (1986).
454. 245 Neb. 341, 513 N.W.2d 284 (1994).
455. State v. Huebner, 245 Neb. 341, 348, 513 N.W.2d 284, 290 (1994).
456. 235 Neb. 15, 453 N.W.2d 454 (1990).
457. State v. Nelson, 235 Neb. 15, 23-24, 453 N.W.2d 454, 459-60 (1990).
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ample, the court in State v. Schenck 458 gave short shrift to Schenck's
argument that the trial court deprived him of due process because the
court prevented Schenck from introducing the past sexual history of
the victim. 45 9 The court explained that the very purpose of Ne-
braska's Rape Shield Law "was to protect rape victims from grueling
cross-examination concerning their previous sexual behavior .... 460

Again, in State v. Welch,461 the court upheld against constitu-
tional challenges the exclusion of evidence that the victim had told the
physician at the hospital that she had been sexually assaulted on
many prior occasions.4 62 Welch claimed that the evidence was consti-
tutionally admissible, not to prove the victim's past sexual history, but
rather to prove the victim's propensity for making false claims of sex-
ual assault. However, because Welch offered no evidence that the vic-
tim's claims were false, the trial court did not err in excluding such
evidence.

4. Prior Sexual Experiences with the Accused

Nebraska's rape shield law contains a limited exception relating
to the victim's prior sexual relations with the accused. This evidence
is only admissible if consent is seriously at issue. In the first case to
consider Nebraska's Rape Shield Law, State v Hopkins,4 6 3 the court
explained that the exception for prior sexual relations with the ac-
cused is only admissible if the defendant raises consent as a de-
fense.464 At the in camera hearing, Hopkins admitted to sexual
relations with the accused in the presence of her husband on five pre-
vious occasions. The court nevertheless excluded the evidence be-
cause (1) Hopkins did not admit sexual relations on the night charged,
but rather indicated he was so drunk he did not know what he had
done that night; and (2) the accused did not introduce any evidence of
consent on the part of the victim on the night charged.465 Instead,
forensic evidence and the victim's response that night were more con-
sistent with a violent assault than a consensual relationship. Conse-
quently, the court properly excluded the prior incidence.

458. 222 Neb. 523, 384 N.W.2d 642 (1986).
459. State v. Schenck, 222 Neb. 523, 527-29, 384 N.W.2d 642, 646-47 (1986).
460. Schenck, 222 Neb. at 528, 384 N.W.2d at 647.
461. 241 Neb. 699, 490 N.W.2d 216 (1992).
462. State v. Welch, 241 Neb. 699, 706-07, 490 N.W.2d 216, 221 (1992).
463. 221 Neb. 367, 377 N.W.2d 110 (1985).
464. State v. Hopkins, 221 Neb. 367, 371-78, 377 N.W.2d 110, 114-18 (1985)

(presenting the statute's legislative history and the policy considerations underlying
Nebraska's Rape Shield Law).

465. Hopkins, 221 Neb. at 377-78, 377 N.W.2d at 116-17.
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5. Prosecutorial Abuse of the Rape Shield Law

Because Nebraska's rape shield law excludes otherwise relevant
and admissible evidence, the prosecutor must be careful not to abuse
the protection afforded by the statute by implying that the victim is
more sexually pure than the facts suggest. For example, the court in
State v. Fraser466 reversed and remanded a sexual assault conviction
because of the prosecutor's rebuttal to the jury. The prosecutor ar-
gued on rebuttal that the defense scrutinized the victim's background
and further stated that, if there had been a "scarlet letter," "I can
guarantee you if rumors had any substance to them, we would have
had witnesses."467 The court held that because the "prosecutor knew,
or should have known, that such specific evidence would not be admis-
sible under the circumstances of this case," the court would have to
reverse and remand the conviction. 468

E. FEDERAL VARIATIONS

The present version of Federal Rule of Evidence 412 provides as
follows:

Rule 412. Sex Offense Cases; Relevance of Alleged Victim's
Past Sexual Behavior or Alleged Sexual Predisposition

(a) Evidence Generally Inadmissible. The following evi-
dence is not admissible in any civil or criminal proceed-
ing involving alleged sexual misconduct except as
provided in subdivisions (b) and (c):

(1) evidence offered to prove that any alleged victim
engaged in other sexual behavior.
(2) evidence offered to prove any alleged victim's
sexual predisposition.

(b) Exceptions.
(1) In a criminal case, the following is admissible, if
otherwise admissible under these rules:

(A) evidence of specific instances of sexual be-
havior by the alleged victim offered to prove that
a person other than the accused was the source
of semen, injury or other physical evidence;
(B) evidence of specific instances of sexual be-
havior by the alleged victim with respect to the
person accused of the sexual misconduct offered
by the accused to prove consent or by the prose-
cution; and

466. 230 Neb. 157, 430 N.W.2d 512 (1988).
467. State v. Fraser, 230 Neb. 157, 161, 430 N.W.2d 512, 515 (1988).
468. Fraser, 230 Neb. at 162, 430 N.W.2d at 515.
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(C) evidence the exclusion of which would vio-
late the constitutional rights of the defendant.

(2) In a civil case, evidence offered to prove the sex-
ual behavior or sexual predisposition of any alleged
victim is admissible if it is otherwise admissible
under these rules and its probative value substan-
tially outweighs the danger of harm to any victim
and of unfair prejudice to any party. Evidence of an
alleged victim's reputation is admissible only if it
has been placed in controversy by the alleged victim.

(c) Procedure to Determine Admissibility.
(1) A party intending to offer evidence under subdi-
vision (b) must:

(A) file a written motion at least 14 days before
trial specifically describing the evidence and
stating the purpose for which it is offered unless
the court, for good cause requires a different
time for filing or permits filing during trial; and
(B) serve the motion on all parties and notify
the alleged victim or, when appropriate, the al-
leged victim's guardian or representative.

(2) Before admitting evidence under this rule the
court must conduct a hearing in camera and afford
the victim and parties a right to attend and be heard.
The motion, related papers, and the record of the
hearing must be sealed and remain under seal un-
less the court orders otherwise. 469

Unlike the other Federal Rules of Evidence, Congress drafted
Rule 412 in 1978 as a federal rape shield law to protect victims of rape
or attempted rape. The Rule underscores the strong policy considera-
tions against placing the victim of a rape on trial through cross-exami-
nation of the victim's character under Rule 404(a)(2). The complexity
of the Rule arises in part because of constitutional requirements that
demand the availability of the victim's sexual history for cross-exami-
nation under narrow circumstances and pursuant to procedural safe-
guards. A 1988 amendment to the Rule expanded its scope to include
sexual offenses other than rape or attempted rape. In 1994, Congress
again amended the Rule to apply to civil as well as criminal cases.
Although Nebraska patterned its rape shield law after the federal
rule, variations remain, largely because of the amendments to the fed-
eral rule.

Presently, Rule 412 generally excludes evidence regarding the al-
leged victim's past sexual behavior or sexual predisposition, subject to
the same limited exceptions as present under Nebraska law.

469. FED. R. Evm. 412.
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1. Rule 412(b)(1)(A) Exception: Physical Evidence

If the prosecution's case is built around physical evidence such as
physical injury or the presence of semen, then due process considera-
tions obviously require the court to allow the defendant to prove that
someone else caused the victim's injuries or was the source of the se-
men. Rule 412(b)(1)(A) incorporates this due process requirement as
Rule 412's first exception. The exception applies only in criminal
cases. This exception is similar to Nebraska Rev. Stat. § 28-321(2)(a).

2. Rule 412(b)(1)(B) Exception: Victim's Past Sexual Conduct with
the Accused

If the accused alleges consent as a defense, then Rule 412(b)(1)(B)
provides a second exception to Rule 412's exclusionary rule for specific
instances of past sexual relations between the alleged victim and the
accused. The exception also permits the prosecution to admit past
sexual relations between the alleged victim and the accused for any
reason. Thus, if the assault constituted a pattern of abuse but the
victim did not report many of the assaults, then the prosecution may
introduce the prior uncharged assaults to prove modus operandi,
scheme, or plan under a Rule 404(b) analysis. This exception is simi-
lar to Nebraska Revised Stat. § 28-321(2)(b).

3. Rule 412(b)(1)(C) Exception: Constitutional Necessity

The third exception in criminal cases is a frank realization that
other circumstances may exist where exclusion of prior sexual behav-
ior of the alleged victim may violate the constitutional rights of the
accused. For example, the Supreme Court held in Olden v. Ken-
tucky470 that the accused in a rape case could introduce the fact that
the alleged victim was living with another man at the time of the al-
leged assault. 471 The victim's relationship provided a strong explana-
tion as to why the victim might have lied about whether she had given
consent to the sexual encounter.472 Although Nebraska's rape shield
law does not contain a specific exception for cases raising constitu-
tional rights, the omission obviously cannot obviate the courts' duty to
create such an exception in appropriate cases.

4. Rule 412(b)(2) Exception: Civil Cases

The 1994 amendment for the first time extended Rule 412 in fed-
eral cases to civil as well as criminal cases. Rule 412(b)(2) adopts a

470. 488 U.S. 227 (1988).
471. Olden v. Kentucky, 488 U.S. 227, 232-33 (1988).
472. Olden, 488 U.S. at 232-33.
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balancing test more onerous than Rule 403 in favoring exclusion over
admission: "its probative value substantially outweighs the danger of
harm to any victim and of unfair prejudice to any party."473 The Rule
permits reputation testimony only if placed in controversy by the al-
leged victim. Nebraska's rape shield law does not extend to civil cases
and therefore, this federal exception is inapplicable to the Nebraska
rule.

5. Rule 412(c) Procedural Steps for Admitting

While Subdivision (b) of Rule 412 provides for the exceptional
cases where the court may admit the prior sexual history of the al-
leged victim of a sexual assault, Rule 412(c) outlines the procedural
requirements for admission. First, except for good cause shown, the
offering party must give fourteen days pretrial notice. Second, the
court must hold an in camera hearing in which all interested parties
must have an opportunity to be heard. Finally, the Rule provides for
the court to seal the hearing's records unless the court orders
otherwise.

Nebraska's rape shield law contains similar procedural hurdles,
with the pretrial notice requirement extended to 15 days with no ex-
ception provided for good cause shown.

473. FED. R. EvD. 412(b)(2).
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