
NEBRASKA'S PROCEDURAL
RULES OF EVIDENCE

R. COLLIN MANGRUMt

ARTICLES I AND XI
ARTICLE I

I. SECTION 27-101 SCOPE ............................. 221
A. Statement of the Rule .......................... 221
B. Legislative History ................................ 221
C. Foundation ........................................ 221
D. Interpretive Analysis .............................. 221
E. Federal Variations ................................. 223

II. SECTION 27-102 PURPOSE AND
CONSTRUCTION ..................................... 223
A. Statement of the Rule ............................. 223
B. Legislative History ................................ 223
C. Foundation ........................................ 224
D. Interpretive Analysis .............................. 224
E. Federal Variations ................................. 225

III. SECTION 27-103 RULINGS ON EVIDENCE;
EFFECT OF ERRONEOUS RULING; OBJECTION;
OFFER OF PROOF; RECORD OF OFFER AND
RULING; HEARING OF JURY; PLAIN ERROR ....... 226
A. Statement of the Rule ............................. 226
B. Legislative History ................................ 226
C. Foundation ........................................ 227
D. Interpretive Analysis .............................. 228
E. Federal Variations ................................. 255

IV. SECTION 27-104 PRELIMINARY QUESTIONS;
QUESTIONS OF ADMISSIBILITY, GENERALLY;
RELEVANCY CONDITIONED ON FACT; HEARING
OF JURY; TESTIMONY BY ACCUSED; WEIGHT
AND CREDIBILITY ................................... 255
A. Statement of the Rule ............................. 255
B. Legislative History ................................ 255
C. Foundation ........................................ 257
D. Interpretive Analysis .............................. 258

t Professor of Law, Creighton University School of Law; B.A., 1972, Harvard
University; J.D., 1975, University of Utah School of Law; B.C.L., 1978, Oxford Univer-
sity; S.J.D., 1983, Harvard University.



220 CREIGHTON LAW REVIEW [Vol. 29

E. Federal Variations ................................. 270
V. SECTION 27-105 LIMITED ADMISSIBILITY ......... 270

A. Statement of the Rule ............................. 270
B. Legislative History ................................ 270
C. Foundation ........................................ 271
D. Interpretive Analysis .............................. 271
E. Federal Variations ................................. 274

VI. SECTION 27-106 REMAINDER OF OR RELATED
WRITINGS OR RECORDED STATEMENTS;
ACTION OF JUDGE .................................. 274
A. Statement of the Rule ............................. .274
B. Legislative History ................................ 274
C. Foundation ........................................ 275
D. Interpretive Analysis .............................. 275
E. Federal Variations ................................. 282

ARTICLE XI

I. SECTION 27-1101. APPLICABILITY OF RULES;
COURTS; PROCEEDINGS GENERALLY; RULES
INAPPLICABLE; GRAND JURY,
MISCELLANEOUS PROCEEDINGS; RULES
APPLICABLE IN PART ............................... 283
A. Statement of the Rule ............................. 283
B. Legislative History ................................ 284
C. Foundation .................................. 286
D. Interpretive Analysis ............................. 286
E. Federal Variations ................................. 292

II. SECTION 27-1102. ACT, WHEN EFFECTIVE ......... 293
A. Statement of the Rule ............................. 293
B. Legislative History ................................ 293
C. Federal Variations .............. ................... 294

III. SECTION 27-1103. ACT, HOW CITED ................ 294
A. Statement of the Rule ............................ 294
B. Legislative History ................................ 294
C. Federal Variations ................................. 294



PROCEDURAL RULES OF EVIDENCE

ARTICLE I

NEBRASKA'S PROCEDURAL
RULES OF EVIDENCE

I. SECTION 27-101 SCOPE

A. STATEMENT OF THE RULE

These rules govern proceedings in the courts of the State of
Nebraska, except to the extent and with the exceptions stated
in section 27-1101.1

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 101 of the Federal Rules of Evi-
dence. The Nebraska Supreme Court Committee on Practice and Pro-
cedure observed that Rule 101 primarily serves as a reference to Rule
1101, which outlines more specifically those proceedings in which the
rules either do or do not apply.

C. FOUNDATION

1. Counsel asks the court to take judicial notice of either the ap-
plicability or nonapplicability of the Nebraska Rules of Evidence.

2. If the proceedings are before an administrative agency and
counsel wants the formal rules of evidence applied, counsel must give
opposing counsel and the agency notice of counsel's intent that the
agency is to conduct the proceedings under the Nebraska Rules of
Evidence.

3. In proceedings specifically exempted from the formal rules of
evidence, counsel should, nonetheless, make timely and specific evi-
dentiary objections to evidence offending due process standards if
counsel wants to preserve a due process issue for appeal.

4. In all proceedings, whether covered or exempted from the for-
mal rules of evidence, counsel should invoke any applicable eviden-
tiary privilege intended to be preserved.

D. INTERPRETIVE ANALYSIS

While most of the Nebraska Rules of Evidence deal with substan-
tive evidentiary issues, Articles I and XI involve evidentiary proce-
dures regarding whether the rules apply as well as how and when

1. NEB. REV. STAT. § 27-101 (Reissue 1989). See § 27-1101 (Reissue 1989) (dis-
cussing the applicability of the Rules).
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counsel may introduce evidence. These rules provide the procedural
context for applying all other substantive rules.

Rule 101 states that the Nebraska Rules of Evidence apply in Ne-
braska courts to the extent provided in Rule 1101. Rule 101 thus may
be understood only by reference to Rule 1101. Rule 1101(1) provides
that the rules of evidence apply to the Nebraska Supreme Court, dis-
trict courts, county, and juvenile courts. 2 Rule 1101(2) states that the
rules apply "to all civil and criminal proceedings, including contempt
proceedings except those in which the judge may act summarily."3

Rule 1101(4) further provides that the rules (except with respect to
privilege) do not apply (a) to grand jury proceedings; (b) to extradition
or rendition proceedings, preliminary examinations in criminal cases,
sentencing or probation hearings, when seeking the issuance of a war-
rant or summons, and in bail proceedings; (c) in contested administra-
tive hearings, unless a party "requests that the agency be bound by
the rules of evidence;" or (d) in proceedings before the Nebraska Work-
ers' Compensation Court or the Small Claims Court.4

What effect do the Nebraska Rules of Evidence have on contradic-
tory evidentiary rules that are contained in other statutes? The Ne-
braska Supreme Court in State v. Munn5 raised the issue of how the
Nebraska courts should reconcile contradictory authentication re-
quirements related to the admissibility of judicial records. Munn was
convicted of criminal nonsupport, partially based on a decree of disso-
lution of marriage entered by the District Court for the City of Denver,
Colorado.6 The clerks of the district court certified the decree as au-
thentic by court seal, but a judge did not certify the attestation.7 Ne-
braska Revised Statutes § 25-1286 requires both attestation by the
court clerk and judicial authentication of the judicial records of a sis-
ter state.8 Rule 902(1) of the Nebraska Rules of Evidence, in compari-
son, states that any public document bearing the seal of the
department or agency is self-authenticating. 9 Noting that these sepa-
rate authentication requirements are contradictory, the Nebraska

2. Id. § 27-1101(1).
3. Id. § 27-1102(2).
4. Id. § 27-1101(4).
5. 212 Neb. 265, 322 N.W.2d 429 (1982).
6. State v. Munn, 212 Neb. 265, 266, 322 N.W.2d 429, 430 (1982).
7. Munn, 212 Neb. at 268, 322 N.W.2d at 431.
8. NEB. REV. STAT. § 25-1286, Note (Reissue 1989). Following the Munn decision,

section 25-1286 provides in relevant part: "[the Revisor of Statutes has pursuant to
section 49-705 deleted section 25-1286 to harmonize the legislative actions with the
Supreme Court decision." Id. § 25-1286, Note.

9. Munn, 212 Neb. at 268, 322 N.W.2d at 431. See NEB. REv. STAT. § 27-902(1)
(Reissue 1989).
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Supreme Court held that, under Rule 101, the Nebraska Rules of Evi-
dence repeal specific contradictory rules of evidence.10

E. FEDERAL VARIATIONS

Federal Rule of Evidence 1101(d)(1) expressly makes the Federal
Rules of Evidence inapplicable when a judge decides a preliminary is-
sue of fact regarding whether to admit or exclude evidence." Ne-
braska Rule of Evidence 1101, however, does not contain this
provision. 12 The legislative history of Nebraska Rule of Evidence 104
suggests that this omission was not intended as a substantive change
of the rule, but rather to discourage judges from unduly departing
from the rules. While the Nebraska courts have not discussed this
difference, it seems clear that the courts do rely on inadmissible evi-
dence in deciding preliminary issues of admissibility.

Under Federal Rule of Evidence 1101, the federal rules apply to a
broader range of proceedings, including admiralty and maritime
cases, cases under Title 11, United States Code, bankruptcy cases,
and proceedings where separate federal legislation has expressly ex-
tended the Federal Rules of Evidence in whole or in part.'13

II. SECTION 27-102 PURPOSE AND CONSTRUCTION

A. STATEMENT OF THE RULE

These rules shall be construed to secure fairness in adminis-
tration, elimination of unjustifiable expense and delay, and
promotion of growth and development of the law of evidence
to the end that the truth may be ascertained and proceedings
justly determined. i 4

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Rule 102 of the Federal Rules of Evi-
dence. 15 The Nebraska Supreme Court Committee on Practice and
Procedure explained the purpose of Rule 102 as follows:

Among other things the rule is designed to avoid the ob-
jection to any rule or statute that it tends to freeze the devel-
opment of the law and to raise procedural form above
substantial justice. It is, of course, true that a number of the
rules of evidence do not promote the ascertainment of the

10. Munn, 212 Neb. at 270, 322 N.W.2d at 432.
11. FED. R. EvD. 1101(dXl).
12. NEB. REV. STAT. 1101 (Reissue 1989).
13. FEz. R. Evm. 1101.
14. NEB. REV. STAT. § 27-102 (Reissue 1989).
15. FED. R. Evm. 102.
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truth since they specifically exclude clearly relevant matter.
Of these the most obvious are the privileges. It is intended
that such considerations are taken care of by the last phrase:
"and proceedings justly determined."1 6

C. FOUNDATION

Counsel asks the court to take judicial notice of legislative facts,
related to an interpretation of a particular evidentiary rule, that will
either enhance the fairness, efficiency, and expense associated with
the proceedings or will lead to the growth and development of the law
such that truth and justice thereby may be served.

D. INTERPRETIVE ANALYSIS

While seldom cited, Rule 102 may serve as a useful standard for
interpreting any evidentiary rule. The normative and policy guide-
lines of Rule 102 include fairness, justice, unjustifiable expense, and
delay. The rule also furthers the common law growth and develop-
ment of the law of evidence in pursuit of truth within the confines of
justice. The proponent of controversial evidence may stress the funda-
mental interest in pursuing truth as a justification for favoring liberal
admissibility. Conversely, the opponent may remind the court that
fairness and justice remain important considerations that may out-
weigh, in individual cases, the pursuit of truth. The opponent may
make this argument in cases where the admissibility of evidence
would threaten policy or fairness considerations either implicitly or
explicitly recognized by specific exclusionary rules. Rule 102, then,
provides principled guidelines that assist the judge in the exercise of
discretion when interpreting the Nebraska Rules of Evidence on the
margins and in furtherance of the growth and development of the
rules of evidence.

The potential use of Rule 102 as an interpretivist tool is illus-
trated by Gibson v. City of Lincoln.17 Gibson involved the appeal of a
dismissal of a petition in the Nebraska Workers' Compensation Court.
To prove that the petitioner's on-the-job exertion did not cause his
heart attack, the City of Lincoln offered, and the court admitted, a
non-examining physician's report. The report, in the form of a letter,
relied upon hearsay evidence in forming an opinion that the patient's
heart disease, rather than work-related activity, caused his heart at-
tack. The supreme court affirmed the lower court and explained that

16. NEBRASKA SUPREME COURT COMMITEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 102 (1973) [hereinafter PROPOSED NEBRASKA
RULES].

17. 221 Neb. 304, 376 N.W.2d 785 (1985).
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a liberal reading of Rule 703 regarding expert evidence is consistent
with Rule 102's "underlying objective" of "inexpensive efficiency in
presentation of relevant evidence."' 8

Rule 102 affords the trial judge discretion in interpreting and ap-
plying the Nebraska Rules of Evidence. State v. King' 9 illustrates this
discretion. King involved an interpretation of Rule 608(1)(b), which
permits the introduction of evidence of the truthful character of a wit-
ness only after counsel has first attacked the character of the witness
for truthfulness. At issue was whether impeachment by a prior incon-
sistent statement opened the Rule 608(1)(b) door, thereby permitting
evidence of the witness' reputation of the witness for truthfulness.
The State argued in favor of a bright-line rule holding that impeach-
ment by inconsistent statements is not a general attack upon credibil-
ity that will open the door for rebutting evidence of the witness'
reputation for truth and veracity. Conversely, the defendant argued
that impeachment by inconsistent statements is per se an attack on
credibility justifying the introduction of the witness' reputation for
truth and veracity. Quoting Rule 102, the court refused to adopt
either argument and, instead, extended to the trial judge discretion in
evaluating whether a specific impeachment effort constituted a suffi-
cient attack on credibility to permit the introduction of rebutting
truthful-character testimony, stating:

Rather than adopting a hard and fast rule concerning the ad-
missibility of evidence of a witness' reputation for truth and
veracity under these circumstances, we find that the general
approach . .. which emphasizes the discretion of the trial
court is preferable. 20

E. FEDERAL VARIATIONS

Because Nebraska adopted verbatim Federal Rules of Evidence
Rule 102, no variation is expected.

18. Gibson v. City of Lincoln, 221 Neb. 304, 311, 376 N.W.2d 785, 790 (1985). Rule
703 provides a basis for admitting expert opinions even if they rely upon inadmissible
evidence if it is of a type reasonably relied upon by experts in the field. Gibson, 221
Neb. at 310, 376 N.W.2d at 789.

19. 197 Neb. 729, 250 N.W.2d 655 (1977).
20. State v. King, 197 Neb. 729, 732-33, 250 N.W.2d 655, 657 (1977).
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III. SECTION 27-103 RULINGS ON EVIDENCE; EFFECT OF
ERRONEOUS RULING; OBJECTION; OFFER OF
PROOF; RECORD OF OFFER AND RULING;
HEARING OF JURY; PLAIN ERROR

A. STATEMENT OF THE RULE

(1) Error may not be predicated upon a ruling which admits
or excludes evidence unless a substantial right of the party is
affected, and:

(a) In case the ruling is one admitting evidence, a timely
objection or motion to strike appears of record, stating the
specific ground of objection, if a specific ground was not ap-
parent from the context; or

(b) In case the ruling is one excluding evidence, the sub-
stance of the evidence was made known to the judge by offer
or was apparent from the context within which questions
were asked.
(2) The judge may add any other or further statement which
shows the character of the evidence, the form in which it was
offered, the objection made, and the ruling thereon. He may
direct the making of an offer in question and answer form.
(3) In jury cases, proceedings shall be conducted, to the ex-
tent practicable, so as to prevent inadmissible evidence from
being suggested to the jury by any means, such as making
statements or offers of proof or asking questions in the hear-
ing of the jury.
(4) Nothing in this rule precludes taking notice of plain er-
rors affecting substantial rights although they were not
brought to the attention of the judge.21

B. LEGISLATIVE HISTORY

Nebraska adopted Rule 103 of the Federal Rules of Evidence in its
entirety.22 With respect to Rule 103(1), the Nebraska Supreme Court
Committee on Practice and Procedure ("Committee") noted: "Tradi-
tionally Nebraska courts have been required to disregard any error
which does not affect the substantial rights of a party .... However,
prejudice has been presumed as to the erroneous admission or exclu-
sion of evidence unless it affirmatively appears from the record that
there was none."23

The Committee also observed that Rule 103(1)(a) is consistent
with prior Nebraska practice requiring a timely specific objection or

21. NEB. REV. STAT. § 27-103 (Reissue 1989).
22. FED. R. Evm. 103.
23. PROPOSED NEBRASKA RULEs, supra note 16, at 14.

[Vol. 29



PROCEDURAL RULES OF EVIDENCE

motion to strike, except if the ground is obvious or there is no "appar-
ent purpose for which the evidence could have been admitted."2 4

Concerning Rule 103(1)(b)'s provision covering offers of proof, the
Committee commented that the requirement of an offer of proof has
been the regular practice of the Nebraska courts. Additionally, the
Committee observed that, while "the rule assumes that if the evidence
is rejected in the trial court, that ruling will be upheld on appeal if a
valid reason exists[,]... there is very little case law on the subject."2 5

The Committee also commented that Rule 103 does not address
the "generally accepted principle that an objection should single out
such parts as are objectionable where some of the evidence offered is
admissible and some not," because "[e]vidence admissible against one
party and not another, or on one issue and not another, is specifically
governed by Rule 106."26

The Committee noted no differences between Rule 103(2) and the
correlating federal rule.2 7

The Committee observed that Rule 103 (3) is supported by long-
standing Nebraska practice and is required by "Code of Prof. Resp.
D.R. 7-106(c)." 2 8

Finally, the Committee, with respect to Rule 103(4) explained:

The "plain error" rule is not a rule of evidence. It does,
however, free an appellate court where there is clear miscar-
riage of justice. As applied to problems of evidence law, its
main effect is probably in the area of constitutional objec-
tions. Plain errors are also sometimes noted on appeal in the
following cases: subject matter jurisdiction lacking; illegality
of a contract is apparent; the result of the case in setting law
is of great public concern; and where the lower court has
reached the right result but for the wrong reason .... In the
trial court on post-verdict motions or the like, the Nebraska
trial judge probably has greater power to grant a new trial
under the so-called "term rule."2 9

C. FOUNDATION

1. If opposing counsel offers inadmissible evidence, counsel must
make a timely and specific objection to preserve error for appeal.

24. Id. at 15.
25. Id.
26. Id.
27. Record of Offer Ruling is labeled Rule 103(2) in the Nebraska Revised Statutes

and Rule 103(b) in the Federal Rules of Evidence.
28. PROPOSED NEBRASKA RuLEs, supra note 16, at 16 (citing Omaha Coal, Coke &

Lime Co. v. Fay, 37 Neb. 68, 55 N.W. 211 (1893)).
29. Id.
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2. If the court excludes evidence, unless the nature of the evi-
dence is otherwise apparent, counsel must make an offer of proof to
preserve error for appeal. If counsel intends to make an offer of proof,
he or she should ask for sidebar, approach the bench, and offer: (1) a
description of the testimony either by the attorney or from the witness
in a question and answer form, and (2) an explanation of why the evi-
dence is not excludable. The opponent may ask that the offer of proof
take place outside the presence of the jury.

3. If the objection goes to the answer rather than the question
asked, then counsel should move to strike any objectionable evidence
that has been presented to the jury.

4. If counsel anticipates opposing counsel will offer inadmissible
and prejudicial evidence, counsel may move either in limine or in the
context of a suppression hearing to exclude any reference to such
evidence.

5. If inadmissible evidence or evidence admitted for a limited pur-
pose is introduced before the jury, counsel may seek either a curative
or a limiting instruction.

6. Counsel should be sure that the court's ruling on proffered evi-
dence is on the record.

D. INTERPRETIVE ANALYSIS

1. Rule 103(1) Errors Affecting Substantial Rights

Rule 103 provides the procedures related to errors on evidentiary
objections and motions, but does not provide the substantive stan-
dards for determining when substantial rights have been affected.
Both the United States Supreme Court and the Nebraska Supreme
Court have delineated the substantive standards.

(a) Rule 103(1) Reversible Error

(i) Reversible Error: Per Se Rules Requiring Automatic Reversal

There are few per se rules requiring reversal for evidentiary or
constitutional error. For the first time in Arizona v. Fulminante,30 the
United States Supreme Court distinguished structural errors requir-
ing per se rules of reversal from trial errors that are subject to a case-
by-case harmless error analysis. In Fulminante, the Court identified
only two structural defects requiring automatic reversal: (1) defects
affecting the right to counsel; or (2) defects affecting the right to have
a trial before an unbiased judge.31

30. 499 U.S. 279 (1991).
31. Arizona v. Fulminante, 499 U.S. 279, 285 (1991).
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In addition to these structural defects identified by the United
States Supreme Court, the Nebraska Supreme Court in State v.
Atwater32 held that "lhiarmless error should never be applied in those
instances where the prosecution deliberately, or because of very care-
less procedures, injects prejudicial error into the proceedings."33 In
Atwater, the prosecutor intentionally interjected improper bad acts ev-
idence into the trial by having the witness testify that, in conducting a
photographic lineup, he relied upon mug shot pictures of known sus-
pects with that type of criminal background. The court stated that,
while the evidence of the defendant's guilt was conclusive, this type of
misconduct could not be condoned.3 4 The justification for the Atwater
rule involves policy considerations underlying prosecutorial miscon-
duct rather than an evaluative analysis of the prejudicial effect of spe-
cific evidence.

(ii) Reversible Error: Error Requiring Reversal under the Facts

Both constitutional and evidentiary error are almost always "trial
error" subject to a case-by-case analysis. By way of illustration, the
Nebraska Supreme Court has held the following "trial errors" to be
reversible under the facts of the case: admission of a urine sample
taken from a driver 30 minutes after he had been driving, without
testimony stating what the driver's urine contained at the time he was
driving;35 use for impeachment purposes of a criminal defendant's
post-arrest, post Miranda silence;36 improper exclusion of a photocopy
of a check;37 and improper admission of "bad acts" evidence. 38

(b) Rule 103(1) Harmless Error

The United States Supreme Court in Chapman v. California39

held that the harmless error doctrine applies to most constitutional
and evidentiary error. The Court, however, indicated that "before a
federal constitutional error can be held harmless, the court must be
able to declare a belief that it was harmless beyond a reasonable

32. 193 Neb. 563, 228 N.W.2d 274 (1975).
33. State v. Atwater, 193 Neb. 563, 566, 228 N.W.2d 274, 275 (1975).
34. Atwater, 193 Neb. at 565, 228 N.W.2d at 275. See State v. Friend, 230 Neb.

765, 772, 433 N.W.2d 512, 517 (1988) (stating it is prosecutorial misconduct to inten-
tionally or carelessly inject, for purposes of impeachment, more criminal background
than the number of previous felony convictions of the defendant).

35. State v. Donaldson, 234 Neb. 683, 689, 452 N.W.2d 531, 536 (1990).
36. State v. Wells, 229 Neb. 89, 102, 425 N.W.2d 338, 346-46 (1988); State v. Lof-

quest, 227 Neb. 567, 570, 418 N.W.2d 595, 597 (1988).
37. Equitable Life v. Starr, 241 Neb. 609, 620, 489 N.W.2d 857, 864 (1992).
38. State v. Lenz, 227 Neb. 692, 699, 419 N.W.2d 670, 675 (1988).
39. 386 U.S. 18 (1967).
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doubt."40 The United States Supreme Court in Delaware v. Van Ar-
sdall4 ' outlined factors to consider in evaluating whether error may
be considered harmless beyond a reasonable doubt:

These factors include the importance of the witness' testi-
mony in the prosecution's case, whether the testimony was
cumulative, the presence or absence of evidence corroborating
or contradicting the testimony of the witness on material
points, the extent of cross-examination otherwise permitted,
and, of course, the overall strength of the prosecution's
case.42

The Court in Arizona v. Fulminante43 further explained that the
Chapman harmless error doctrine generally applies to all "'trial er-
ror-error which occurred during the presentation of the case to the
jury, and which may therefore be quantitatively assessed in the con-
text of other evidence presented in order to determine whether its ad-
mission was harmless beyond a reasonable doubt."44 In Fulminante,
the Court held that the erroneous admission of involuntary confes-
sions was included within the "trial error" category subject to Chap-
man's harmless error doctrine. In comparison, "structural defects"
such as deprivation of the right to counsel or trial before a biased
judge required automatic reversal.45

The Nebraska Supreme Court has variously held that error is
harmless beyond a reasonable doubt "where the evidence is cumula-
tive and there is other competent evidence to support the convic-
tion,"46 where the erroneous ruling "did not materially influence the
jury in a verdict adverse to a substantial right of the defendant,"47 or
where the evidence did not cause a substantial miscarriage of jus-
tice. 48 In considering the effect of multiple erroneous rulings, the

40. Champman v. Calfiornia, 386 U.S. 18, 24 (1967).
41. 475 U.S. 673 (1986).
42. Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986).
43. 499 U.S. 279 (1991).
44. Arizona v. Fulminante, 499 U.S. 279, 307-08 (1991).
45. Gideon v. Wainwright, 372 U.S. 335 (1963) (stating that appointment of coun-

sel is a fundamental right and essential to a fair trial); Tumey v Ohio, 273 U.S. 510
(1927) (declaring the right of parties to have an impartial judge).

46. State v. Bradley, 236 Neb. 371, 396, 461 N.W.2d 524, 542 (1990), cert. denied,
502 U.S. 846 (1991). See State v. Hartman, 239 Neb. 300, 314, 476 N.W.2d 209, 218
(1991); State v. Plant, 236 Neb. 317, 339, 461 N.W.2d 253, 270 (1990); State v. Cox, 231
Neb. 495, 504, 437 N.W.2d 134, 140 (1989).

47. State v. Green, 238 Neb. 492, 503, 471 N.W.2d 413, 423 (1991). See State v.
Reynolds, 240 Neb. 623, 627-28, 483 N.W.2d 155, 159 (1992); State v. Illig, 237 Neb.
598, 607, 467 N.W.2d 375, 382 (1991); State v. Christian, 237 Neb. 294,299,465 N.W.2d
756, 760 (1991); State v. Plant, 236 Neb. 317, 328-29, 461 N.W.2d 253, 263 (1990); State
v. Cox, 231 Neb. 495, 504, 437 N.W.2d 134, 140 (1989).

48. State v. Massey, 218 Neb. 492, 495, 357 N.W.2d 181, 184 (1984).
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court has held that individual instances of harmless error may not be
aggregated to achieve reversible error.49

Following a broad definition of harmless error, the Nebraska
Supreme Court has ruled the following trial errors harmless error be-
yond a reasonable doubt:

(i) Harmless Error: Improper Admission of Cumulative Evidence

Where there is sufficient admissible evidence establishing contro-
verted facts, the erroneous admission of "cumulative" evidence will be
deemed harmless error. The court in White v. Lovgren50 explained:
"'where evidence is objected to which is substantially identical with
evidence admitted and not objected to, prejudicial error will not lie
because of its admission.' "51

By way of illustration, the Nebraska Supreme Court in the follow-
ing cases held that the improper admission of evidence was harmless
beyond a reasonable doubt if it was merely cumulative to other rele-
vant evidence that had been properly admitted: the improper admis-
sion of photographs (whether irrelevant, 52 of illegally seized items,53

or admitted without sufficient foundation 54), improper "bad acts" evi-
dence,55 irrelevant preliminary breath tests,56 alcohol-blood tests
inadmissible because taken for statistical purposes only,57 exhibits
containing improper hearsay testimony,58 improper lay opinion,59 a
report of a medical malpractice panel,60 a documentary summary that
was hearsay, 61 improper impeachment by use of a prior inconsistent
statement on a collateral matter,62 a detailed hearsay report of a sex-
ual-assault victim given to a police officer,63 an illegally seized BB

49. Palma v. Barta, 203 Neb. 459, 279 N.W.2d 130 (1979).
50. 222 Neb. 771, 387 N.W.2d 483 (1986).
51. White v. Lovgren, 222 Neb. 771, 775, 387 N.W.2d 483, 486 (1986) (quoting

Meyer v. Moell, 186 Neb. 397, 406, 183 N.W.2d 480, 485 (1971)).
52. State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991).
53. State v. Illig, 237 Neb. 598, 467 N.W.2d 375 (1991).
54. State v Green, 238 Neb. 492, 471 N.W.2d 413 (1991).
55. State v. Reynolds, 240 Neb. 623, 483 N.W.2d 155 (1992); State v. Lenz, 227

Neb. 692, 419 N.W.2d 670 (1988); State v. Bromwich, 213 Neb. 827, 331 N.W.2d 537
(1983).

56. State v. Smith, 218 Neb. 201, 352 N.W.2d 620 (1984).
57. Poppe v. Petersen, 221 Neb. 877, 381 N.W.2d 534 (1986).
58. State v. Fix, 219 Neb. 674, 365 N.W.2d 471 (1985).
59. State v. Broomhall, 221 Neb. 27, 374 N.W.2d 845 (1985).
60. White v. Lovgren, 222 Neb. 771, 387 N.W.2d 483 (1986).
61. Alliance NatI Bank v. State Surety Co., 223 Neb. 403, 390 N.W.2d 487 (1986).
62. State v. Watkins, 227 Neb. 677, 419 N.W.2d 660 (1988).
63. State v. Sheridan, 230 Neb. 979, 434 N.W.2d 338 (1989). See State v. Max, 1

Neb. Ct. App. 257, 492 N.W.2d 887 (1992) (stating that the investigating officer's hear-
say testimony of sexual abuse was harmless error because the officer's testimony was
cumulative of testimony of the investigating doctor).
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gun,64 an improper use of judicial notice for a locational inference nec-
essary for venue, 65 defendant's false statement of identity given to the
police incident to an illegal stop,66 and an improper cross-examination
of a defendant regarding a suppressed interview. 6 7

Because review of juvenile court adjudicative hearings is by trial
de novo, any evidentiary error in juvenile adjudicative hearings can-
not be reversible error because the appellate court, in making a de
novo ruling, will disregard any inadmissible evidence.68

(ii) Harmless Error: Improper Exclusion of Cumulative Evidence

If improperly excluded evidence is cumulative of other evidence
that has been properly admitted, the court will generally hold the er-
ror harmless beyond a reasonable doubt. Thus, where evidence was
improperly excluded regarding the value of stolen property or the fact
that the decedent was the first aggressor, the error in each instance
was deemed harmless because of the cumulative nature of the
testimony.

6 9

(iii) Harmless Error: Improper Limitation on Cross-examination

The United States Supreme Court in Harrington v. California70

held that the denial of an opportunity to cross-examine an adverse
witness, like other Confrontation Clause errors, falls within the Chap-
man harmless-error analysis. 71 Relying partially on Harrington, the
Nebraska Supreme Court in State v. Hartmann72 held that, where a
witness' bias, prejudice, and interest was readily apparent, the court's
refusal to permit cross-examination regarding the witness' pending
lawsuit to assess her bias was harmless beyond a reasonable doubt.
Similarly, in both State v. Green7 3 and State v. Bradley,74 errors limit-

64. State v. Parmar, 231 Neb. 687, 437 N.W.2d 503 (1989).
65. State v. Vejvoda, 231 Neb. 668, 438 N.W.2d 461 (1989).
66. State v. Thompson, 231 Neb. 771, 438 N.W.2d 131 (1989).
67. State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990).
68. In Re Interest of Aufenkamp, 214 Neb. 297, 333 N.W.2d 681 (1983) (citing

State ex rel. Weiner v. Hans, 174 Neb. 612, 119 N.W.2d 72 (1963).
69. State v. LeBron, 217 Neb. 452, 349 N.W.2d 918 (1984) (stating that the trial

court's improper exclusion of testimony as to the value of stolen property was harmless
error because the testimony was cumulative). State v. Sims, 213 Neb. 708, 331 N.W.2d
255 (1983) (holding that the improper exclusion of the identity of the first aggressor was
harmless error because the identification was cumulative of admitted evidence).

70. 395 U.S. 250 (1969).
71. Harrington v. California, 395 U.S. 250, 254 (1969). See Delaware v. Van Ar-

sdall, 475 U.S. 673 (1986).
72. 239 Neb. 300, 476 N.W.2d 209 (1991).
73. 238 Neb. 492, 471 N.W.2d 413 (1991).
74. 236 Neb. 371, 461 N.W.2d 524 (1990), cert. denied, 502 U.S. 846 (1991).
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ing cross-examination were deemed harmless beyond a reasonable
doubt because the trial court admitted other cumulative evidence.

2. Rule 103(1)(a) Timely, Specific Objection or Motion to Strike

(a) Rule 103(1)(a) Timely Objection

The "well-established rule" in Nebraska "is that a party may not
properly assign as error on appeal the admission of evidence where no
objection was made thereto at trial."75 Accordingly, Nebraska appel-
late courts have consistently refused to review evidentiary error un-
less counsel has made a timely objection. In State v. Welsh,76 the
court characterized the defendant's failure to object in timely manner
as an ill advised "trial tactic" precluding review on appeal, because
such a choice falls within the doctrine of invited error.77

(i) Timely Objection: Pretrial Motions in Limine or to Suppress

The courts repeatedly have held that an unsuccessful attempt to
exclude evidence through a pretrial motion in limine or motion to sup-
press evidence does not preserve evidentiary error. Counsel's renewal
of the objection when the witness is called will not preserve the issue
for appeal. Rather, counsel must make a timely objection at the time
the evidence is offered.

By way of example, in State v. Nelson,78 defense counsel in a sex-
ual assault and kidnapping case not only moved in limine to exclude
prior bad acts evidence, but also renewed the objection and the motion
when the prosecution called the witness. Nonetheless, the court held
that, because counsel did not object when the witness actually testi-
fied, counsel did not preserve the issue for appeal.

The Nebraska Supreme Court has repeatedly explained the rule
that pretrial motions in limine or motions to suppress do not preserve
issues of evidentiary error for appeal. In State v. Tomrdle,79 the
court explained why the limited procedural purpose of the motion in
limine does not preserve evidentiary error:

A motion in limine is a procedural step to prevent preju-
dicial evidence from reaching the jury. . . . "[I]t is not the

75. Scudder v. Haug, 201 Neb. 107, 111, 266 N.W.2d 232, 235 (1978) (citing
Breiner v. Olson, 195 Neb. 120, 237 N.W.2d 118 (1975); Anderl v. Willsey, 193 Neb. 698,
299 N.W.2d 46 (1975)). See Jacobson v. Higgins, 243 Neb. 485, 500 N.W.2d 558 (1993)
(precluding a party who did not object to a driving abstract when it was introduced at
trial from raising the issue on appeal).

76. 232 Neb. 219, 440 N.W.2d 225 (1989).
77. State v. Welsh, 232 Neb. 219, 221, 440 N.W.2d 225, 227 (1989) (citing Bohaty v.

Briard, 219 Neb. 42, 361 N.W.2d 502 (1985).
78. 235 Neb. 15, 453 N.W.2d 454 (1990).
79. 214 Neb. 580, 335 N.W.2d 279 (1983).
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office of a motion in limine to obtain a final ruling upon the
ultimate admissibility of evidence... but is rather to prevent
the proponent of potentially prejudicial matter from display-
ing it to the jury, making statements about it before the jury,
or presenting the matter to a jury in any manner until the
trial court has ruled upon its admissibility in the context of
the trial itself." "It [the motion in limine] serves the useful
purpose of raising and pointing out before trial certain evi-
dentiary rulings the court may be called upon to make during
the course of trial .... It is not a ruling on evidence and
should not, except on a clear showing, be used to reject evi-
dence. It adds a procedural step to the offer of evidence."80

In State v. Cox,8 1 the court clearly indicated that, when a motion in
limine is overruled, the movant must object at the time the evidence is
offered:

When a court overrules a motion in limine to exclude evi-
dence, the movant must object when the particular evidence,
previously sought to be excluded by the motion, is offered dur-
ing trial and cannot predicate error on the admission of evi-
dence to which no objection was made when the evidence was
adduced.8

2

The same is true for a motion to suppress. In State v. Cole,8 3 the court
repeated the same theme:

In a criminal trial, after a pretrial hearing and order
overruling a defendant's motion to suppress evidence, the de-
fendant must perform the additional procedural step of ob-
jecting at trial to admission of the evidence which was the
subject of the suppression motion in order to preserve the
question of admissibility for appeal.84

It should also be noted that a general objection during the trial
does not preserve evidentiary error for appeal, even if counsel urged a
specific objection during a motion in limine or motion to suppress.85

80. State v. Tomrdle, 214 Neb. 580, 585, 335 N.W.2d 279, 283 (1983) (citations
omitted).

81. 231 Neb. 495, 437 N.W.2d 134 (1989).
82. State v. Cox, 231 Neb. 495, 506, 437 N.W.2d 134, 142 (1989) (citation omitted).
83. 236 Neb. 269, 460 N.W.2d 665 (1990).
84. State v. Cole, 236 Neb. 269, 272, 460 N.W.2d 665, 667 (1990) (citing State v.

DiBaise, 232 Neb. 217, 440 N.W.2d 223 (1989). See State v. Rodgers, 237 Neb. 506, 466
N.W.2d 537 (1991); State v. Brockman, 231 Neb. 982, 439 N.W.2d 84 (1989); State v.
Davis, 231 Neb. 878, 438 N.W.2d 772 (1989); State v. Sock, 227 Neb. 646, 419 N.W.2d
525 (1988); State v. Tomrdle, 214 Neb. 580, 335 N.W.2d 279 (1983).

85. State v. Coleman, 239 Neb. 800, 478 N.W.2d 349 (1992). But see State v. Gard-
ner, 1 Neb. Ct. App. 450, 498 N.W.2d 605 (1993) (finding that a party's pretrial argu-
ment to exclude testimony was adequate to preserve error on appeal).
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Similar cases where the supreme court refused to predicate eviden-
tiary error on the basis of pretrial rulings are legion.86

(ii) Timely objection: Undisclosed Witness

Nebraska's liberal discovery rules in civil cases permit discovery
of the identity and substance of the expected testimony of witnesses.
Counsel's failure to disclose such information upon timely request is
improper. Additionally, a party has a duty to supplement discovery
requests as additional witnesses become necessary. Counsel's failure
to disclose additional witnesses may provide a basis for excluding the
undisclosed witness' testimony at trial.87

However, if a party fails to disclose discovery information, the op-
ponent must object to the undisclosed witness' testimony at the outset
in order to preserve the issue for appeal. For example, in Norquay v.
Union Pacific Railroad,88 the Nebraska Supreme Court held that the
defense improperly failed to supplement answers to interrogatories re-
garding the identity of experts the defense expected to call as wit-
nesses. Plaintiff's counsel, however, waived the objection by failing to
object in a timely fashion:

If the court, over objection, allows such expert witness to tes-
tify, notwithstanding nondisclosure before trial, when appro-
priate the adverse party must move to strike the expert
witness's testimony, request a continuance to give the sur-
prised adversary an opportunity to investigate further and
secure rebuttal evidence, or, under certain circumstances
move for a mistrial.8 9

86. See State v. Blair, 227 Neb. 742, 745, 419 N.W.2d 868, 871 (1988) (citing State
v. Pointer, 224 Neb. 892, 402 N.W.2d 268 (1987); State v. Tomrdle, 214 Neb. 580, 335
N.W.2d 279 (1983); State v. Harper, 215 Neb. 686, 340 N.W.2d 391 (1983)) (stating that
"[e]ven if a trial court rules upon such a motion before trial, any error can only be pre-
served by also objecting at the time the evidence was offered"); State v. Farrell, 242 Neb.
877, 883, 497 N.W.2d 17, 21 (1993) (citing State v. Coleman, 239 Neb. 800, 478 N.W.2d
349 (1992); State v. Douglas, 238 Neb. 11, 468 N.W.2d 612 (1991)) (stating that the
"duty rests on the defendant, after denial of a motion to suppress, to object at trial to the
admission of the evidence and to state the specific grounds of the objection if a specific
ground is not apparent from the context in which the objection was made").

Accord State v. Tejral, 240 Neb. 329, 482 N.W.2d 6 (1992); State v. Kennedy, 239
Neb. 460,476 N.W.2d 810 (1991); State v. Jensen, 238 Neb. 801,472 N.W.2d 423 (1991);
State v. Cogswell, 237 Neb. 769, 467 N.W.2d 680 (1991); State v. Mahlin, 236 Neb. 818,
464 N.W.2d 312 (1991); State v. Plant, 236 Neb. 317, 461 N.W.2d 253 (1990); State v.
Boppre, 234 Neb. 922, 453 N.W.2d 406 (1990); State v. Robinson, 233 Neb. 729, 448
N.W.2d 386 (1989); State v. Sock, 227 Neb. 646, 419 N.W.2d 525 (1988); State v. Rog-
genkamp, 224 Neb. 914, 402 N.W.2d 682 (1987); State v. Pointer, 224 Neb. 892, 402
N.W.2d 268 (1987).

87. See Norquay v. Union Pacific Railroad, 225 Neb. 527, 407 N.W.2d 146 (1987).
88. 225 Neb. 527, 407 N.W.2d 146 (1987).
89. Norquay v. Union Pacific Railroad, 225 Neb. 527, 541-42, 407 N.W.2d 146, 156

(1987).
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Similarly, in Zarp v. Duff,90 a medical malpractice case, the de-
fendant doctor served amended answers to interrogatories the day of
the trial, naming three previously undisclosed expert witnesses.
Plaintiff's counsel unsuccessfully objected to the calling of the recently
named expert witnesses but failed to object at trial to the admission of
the experts' testimony, to move for a continuance, or to seek a mis-
trial. On appeal, plaintiff's counsel argued that a trial objection would
have been superfluous given the trial court's earlier ruling. The Ne-
braska Supreme Court, citing Norquay, held that by failing variously
to (1) object, (2) move for a continuance, or (3) move for \a mistrial,
counsel had waived any objection.9 1

Counsel must object to nondisclosed lay witnesses as well as non-
disclosed experts. For example, in Bloomquist v. ConAgra, Inc.,92 the
court on appeal recognized that the defendant had been guilty of mis-
conduct in failing to supplement responses to interrogatories regard-
ing the identity of witnesses. Nevertheless, the Nebraska Supreme
Court held that the plaintiff failed to preserve~the error for appeal be-
cause counsel failed to object, failed to move for a mistrial, or failed to
move to strike until after the witness testified and was subject to
cross-examination. 

93

(iii) Timely Objection: Inadmissible Evidence Offered During Trial

If during the examination of a witness counsel asks an objectiona-
ble question, Rule 103(l)(a) requires a timely objection in order to pre-
serve the issue for appeal. In State v. Archbold,94 the Nebraska
Supreme Court explained:

A litigant may not speculate about the answer to a ques-
tion and then, after answer has been given, for the first time
lodge his objection....

In order to be timely an objection must ordinarily be
made at the earliest opportunity after the ground for the ob-
jection becomes apparent...

When a party has knowledge during trial of irregularity
or misconduct, he must timely assert his right to a mistrial.95

90. 238 Neb. 324, 470 N.W.2d 577 (1991).
91. Zarp v. Duff, 238 Neb. 324, 327, 470 N.W.2d 577, 579 (1991) (citing Norquay v.

Union Pacific Railroad, 225 Neb. 527, 542, 407 N.W.2d 146, 156 (1987)).
92. 240 Neb. 135, 481 N.W.2d 156 (1992).
93. Bloomquist v. ConAgra, Inc., 240 Neb. 135, 145-48, 481 N.W.2d 156, 163-64

(1992).
94. 217 Neb. 345, 350 N.W.2d 500 (1984).
95. State v. Archbold, 217 Neb. 345, 352, 350 N.W.2d 500, 505 (1984) (citations

omitted).
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. To the same effect, in Breiner v. Olson,96 an alienation of affection
case, the plaintiff on the issue of damages improperly introduced evi-
dence of other litigation between the plaintiff and the defendant. The
plaintiff claimed the other litigation would not have occurred had the
alienation action not been filed. Defense counsel did not object to the
evidence at the time of the trial. On appeal, the court stressed the
critical importance of a timely objection or motion for mistrial:

Evidence of the other litigation was not relevant and ma-
terial to the plaintiff's damages and should not have been ad-
mitted had proper, timely objection been made. Defendant,
however, waived his objection. The following principles gov-
ern. A party on appeal may not properly assign the admis-
sion of evidence as error where no objection was made thereto
in the trial.... Error cannot be predicated on the admission
of testimony when testimony of the same nature was previ-
ously admitted without objection .... If we assume that ad-
mission of the evidence relative to other litigation was so
prejudicial as to entitle the plaintiff to a mistrial if a proper
objection had been made, it is still nonetheless necessary that
the motion for mistrial be timely made.97

Similarly, in Anderl v. Willsey,98 the court on appeal rejected the
defendant's claim that the trial judge committed error in admitting
parol evidence to interpret an antenuptial agreement, explaining that
"[tihis court has repeatedly held that where testimony is offered and
admitted in evidence without proper objection such objection will not
be heard on appeal."99 Again in Lindgren v. City of Gering,00 the
Nebraska Supreme Court refused to consider an argument that the
trial court improperly admitted certain evidence of damages that
counsel did not object to at trial. The court reasoned that "[wie have
frequently said that 'a party may not properly assign as error on ap-
peal the admission of evidence where no objection was made thereto at
trial.'"1-o Finally, in Lincoln Branch, Inc. v. City of Lincoln,10 2 the

96. 195 Neb. 120, 237 N.W.2d 118 (1975).
97. Breiner v. Olson, 195 Neb. 120, 127, 237 N.W.2d 118, 124 (1975) (citations

omitted).
98. 193 Neb. 698, 229 N.W.2d 46 (1975).
99. Anderl v. Willsey, 193 Neb. 698, 702-03, 229 N.W.2d 46, 49 (1975).

100. 206 Neb. 360, 292 N.W.2d 921 (1980).
101. Lindgren v. City of Gering, 206 Neb. 360, 370, 292 N.W.2d 921, 927 (1980)

(quoting Scudder of Haug, 201 Neb. 107, 111, 266 N.W.2d 232, 235 (1978)). See State v.
Cole, 236 Neb. 269, 460 N.W.2d 665 (1990); State v. Chapman, 234 Neb. 369, 451
N.W.2d 263 (1990); State v. Vann, 230 Neb. 601, 432 N.W.2d 810 (1988); State v.
Greeno, 230 Neb. 568, 432 N.W.2d 547 (1988); State v. Todd, 226 Neb. 906, 416 N.W.2d
13 (1987); State v. Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 (1987); State v. Pointer,
224 Neb. 892, 402 N.W.2d 268 (1987); State v. Archbold, 217 Neb. 345, 350 N.W.2d 500
(1984).

102. 245 Neb. 272, 512 N.W.2d 379 (1994).
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court held that the plaintiff waived any improper expert opinion objec-
tion by failing to object at the time the evidence was admitted:

if, when inadmissible evidence is offered, the party
against whom such evidence is offered consents to its intro-
duction, or fails to object or to insist upon ruling on the objec-
tion to introduction of such evidence, and otherwise fails to
raise the question as to its admissibility, that party is consid-
ered to have waived whatever objection he or she may have
had thereto, and the evidence is in the record for considera-
tion the same as other evidence.... This is an application of
the principle that one cannot silently tolerate error, gamble
on a favorable result, and then complain that one guessed
wrong.10

o

The rationale behind timely objections to the introduction of testi-
mony applies as well to the introduction of demonstrative and real
evidence. The Nebraska Supreme Court in State v. Partee,10 4 a felon-
in-possession-of-a-firearm case, stated that, because defendant "al-
lowed the State to adduce evidence concerning the gun and clip and to
display them to the finder of fact long before they were offered in evi-
dence, when [defendant] objected for the first time," and also "cross-
examined various witnesses concerning the items prior to their admis-
sion," the court stated in dicta that "[u]nder these circumstances, [de-
fendant] may well have waived any objection he may have otherwise
have had to the receipt of the gun and clip into evidence." 10 5

(iv) Timely Objection: Objections Must be Raised to Objectionable
Comments Made During Opening Statements

Although opening statements are not evidence, it is improper to
refer to inadmissible evidence during the opening. If inadmissible evi-
dence is referenced, opposing counsel should object, seek a curative
instruction, or move for a mistrial. 10 6

103. Lincoln Branch, Inc. v. City of Lincoln, 245 Neb. 272, 280, 512 N.W.2d 379, 385
(1994) (citations omitted).

104. 240 Neb. 473, 482 N.W.2d 272 (1992), cert. denied, 115 S. Ct. 1135 (1995).
105. State v. Partee, 240 Neb. 473,477-78, 482 N.W.2d 272, 276 (1992), cert. denied,

115 S. Ct. 1135 (1995).
106. See State v. Ramold, 2 Neb. Ct. App. 545, 551-53, 511 N.W.2d 789, 793-94

(1994) (finding that a curative instruction, rather than a mistrial, is an appropriate
remedy for a prosecutor's improper reference to a coconspirator's guilty plea made dur-
ing opening statement).
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(v) Timely Objection: Objections Must be Raised to Objectionable
Comments Made During Closing Arguments

The timely objection requirement applies to improper remarks
during closing arguments as well. In State v. Greeno,10 7 for example,
defense counsel moved for a mistrial after the jury had retired because
of the prosecutor's improper remarks during closing argument. The
Nebraska Supreme Court on appeal held that "defendant's argument
concerning the impropriety of the prosecutor's closing remarks cannot
be considered on appeal, as no objection was timely made."' 08

A timely objection may be insufficient if counsel also should have
urged a timely motion for a mistrial. By way of example, in State v.
Fahlk,10 9 although the defendant objected in rebuttal closing to the
prosecutor's improper comments regarding the failure of the defend-
ant to call his wife to testify in violation of the marital privilege, the
court held that defense counsel failed to preserve error for appellate
review when he failed to move for a mistrial.

(vi) Timely Objection: Objections Must be Made to Improper Jury
Instructions

Rule 103's requirement of a timely, specific objection also applies
to erroneous jury instructions. In State v. Lenz,110 the court refused to
consider error in the jury instructions because "[diefendant did not ob-
ject to any of the proposed instructions prior to their submission to the
jury."" 1 The court explained, "'[A] party who desires more precise
jury instructions must request them at the time the instructions are
being considered and not on appeal.' "112 Similarly, the court in State
v. Lohman 113 refused to consider error in the jury instructions given
because "no objection was made to the instruction, and the law is clear
that failure to object to an instruction after it has been submitted to
counsel for review will preclude raising an objection on appeal absent
plain error indicative of a probable miscarriage of justice.""14

107. 230 Neb. 568, 432 N.W.2d 547 (1988).
108. State v. Greeno, 230 Neb. 568, 571, 432 N.W.2d 547, 550 (1988) (citing Lem-

mon v. State, 173 Neb. 387, 388, 113 N.W.2d 525, 526 (1962); State v. Keithley, 227
Neb. 402, 408, 418 N.W.2d 212, 216 (1988); State v. Benzel, 220 Neb. 466, 477, 370
N.W.2d 501, 511 (1985)).

109. 246 Neb. 834, 524 N.W.2d 39 (1994).
110. 227 Neb. 692, 419 N.W.2d 670 (1988).
111. State v. Lenz, 227 Neb. 692, 694, 419 N.W.2d 670, 672 (1988).
112. Lenz, 227 Neb. at 694-95, 419 N.W.2d at 672 (quoting State v. Buchanan, 210

Neb. 20, 24, 312 N.W.2d 684, 687 (1981)).
113. 237 Neb. 503, 466 N.W.2d 534 (1991).
114. State v. Lohman, 237 Neb. 503,505,466 N.W.2d 534,536 (1991) (citing State v.

Lenz, 227 Neb. 692,419 N.W.2d 670 (1988); State v. Ryan, 226 Neb. 59,409 N.W.2d 579
(1987)).
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(b) Rule 103(l)(a) Specific Objection

An objection must not only be timely, but the objection must also
be properly specific. If an opponent, hearing a question calling for
inadmissible evidence, stands and merely states "objection" or states
"incompetent, irrelevant, and immaterial," the trial judge can overrule
the objection and the appellate court will invariably affirm in the ab-
sence of plain error. Rule 103(1)(a) requires that counsel make spe-
cific objections. 115 Specificity requires, at a minimum, a reference by
name or number to the generic evidentiary rule, such as hearsay
(802), original writing (1002), privilege (503), or insufficient authenti-
cation (901). Early on, the Nebraska courts explained, "It is the duty
of counsel to make his [or her] objections so specific that the'court may
understand the point intended to be raised."116

(i) Specific Objection: The General Objection Incompetent,
Irrelevant, and Immaterial

The Nebraska Supreme Court in O'Dell v. Goodsel117 held that a
general objection of "incompetent, irrelevant, immaterial," if over-
ruled, cannot state a ground for appeal. The court quoted with ap-
proval the following explanation:

Certainly it is not fair to allow such a general dragnet as 'in-
competent, irrelevant, and immaterial' to be cast over every
bit of evidence in the case which counsel would like to keep
out, and then to permit counsel, upon careful analysis of the
printed narrative of the trial, to formulate some specification
of error not thought of at the time, and which, if seasonably
called to the court's attention, might have been avoided or
corrected."18

(ii) Specific Objection: A Continuing General Objection

A continuing objection on a general ground will not preserve error
for a more specific objection. The Nebraska Court of Appeals in Farm
Credit of Omaha v. Dukat"1 9 explained that a continuing general ob-
jection will not preserve error for a more specific ground:

The [continuing objection] rule, however, is subject to some
qualifications. It does not apply where the objection is too

115. NEB. REV. STAT. § 27-103 (Reissue 1989).
116. Havlicek v. State, 101 Neb. 782, 784, 165 N.W. 251 (1917). See State v. Cole-

man, 239 Neb. 800, 478 N.W.2d 349 (1992); State v. Todd, 226 Neb. 906, 416 N.W.2d 13
(1987); State v. Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 (1987).

117. 152 Neb. 290, 41 N.W.2d 123 (1950).
118. O'Dell v. Goodsell, 152 Neb. 290, 305-06, 41 N.W.2d 123, 132 (1950) (citations

omitted).
119. 4 Neb. Ct. App. 657 (1993).
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broad .... It does not apply where the subsequent evidence
received without objection was not of the same kind as that
previously admitted over objection, or where an objection was
interposed to a preliminary question, and not renewed to the
actual evidence when introduced.120

The court of appeals in Dukat held that a general "continuing objec-
tion" on relevancy grounds did not preserve an improper opinion objec-
tion to the value of land.

(iii) Specific Objection: "Foundation" as a General Objection

Counsel occasionally are incorrectly lulled into thinking that an
objection on "foundation" will preserve any and all evidentiary error.
The Nebraska Supreme Court has repeatedly held that a foundation
objection is a general objection that, according to Rule 103(1)(a), does
not preserve error for a more specific objection.

For example, in Gateway Bank v. Dep't of Banking,121 a case in-
volving the application before the Director of Banking for a bank char-
ter, a competitor bank objected to the applicant bank's feasibility
report on the general grounds of foundation. On appeal, the Nebraska
Supreme Court rejected the competitor bank's argument that the gen-
eral "foundation" objection preserved error for a more specific objec-
tion that the applicant bank, prior to introducing the feasibility
report, had not given notice to adverse parties as required by statute:

If a general objection is overruled the objecting party may not
complain on appeal unless: (1) The ground for exclusion was
obvious without stating it, or (2) the evidence was not admis-
sible for any purpose .... The objection on the ground of in-
sufficient foundation is a general objection. Kennedy v.
Woods, 131 Neb. 217, 267 N.W. 390. Where the lack of foun-
dation is readily apparent and is lacking in some particular
respect, the specific attention of the court should be called to
such lack. 122

Similarly, the court, in Langenheim v. City of Seward,123 an emi-
nent domain proceeding, held that a general "foundation" objection

120. Farm Credit of Omaha v. Dukat, 4 Neb. Ct. App. 657, 670 (1993) (quoting 88
C.J.S. Trial § 122 at 244 (1955)).

121. 192 Neb. 109, 219 N.W.2d 211 (1974).
122. Gateway Bank v. Dept. of Banking, 192 Neb. 109, 112, 219 N.W.2d 211, 213

(1974) (specifically referencing Section 25-12,117, R.R.S. 1943 which provides: "Such
report or finding shall not be admissible unless the party offering it shall have given
notice to the adverse party a reasonable time before trial of his intention to offer it,
together with a copy of the report or finding, or so much thereof as may relate to the
controversy."). See State v. Peralez, 1 Neb. Ct. App. 2521 (1992) (rejecting during a
sentencing appeal, appellant's argument that an "insufficient evidence" objection pre-
served a more specific authentication objection).

123. 200 Neb. 740, 265 N.W.2d 446 (1978).
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was insufficient to preserve a more specific objection that the expert
was not a licensed appraiser. The court explained, "The reason for the
requirement of specificity is to permit both court and counsel to better
deal with the objection, either by way of counsel's correction of the
claimed error, or as assistance to the court for a fair and more accu-
rate ruling."124 Again, in Fowler v. Bachus,125 the court held that a
general "foundation" objection did not preserve the record for appeal
when the appropriate objection was "form of the question."126

A foundational objection also does not state the requisite specific-
ity if the objection goes to the qualification of an expert witness. For
example, in Bernadt v. Suburban Air, Inc.,127 the court, on appeal,
held a general foundational objection insufficient to challenge the
qualifications of an expert. Similarly, in State v. Bideaux,128 the court
held that a general foundational objection to a fire chief's opinion as to
the cause of the fire lacked the requisite specificity to challenge the
witness' expert qualifications. The court explained that opposing
counsel and the court are entitled to know that the objection goes to
qualification of the witness as an expert rather than the factual foun-
dation for the opinion. 129

(iv) Specific Objection: An Improper Ground

The Nebraska Supreme Court explained the rationale for requir-
ing specific objections in State v. Coleman:130

One function of a proper objection is to direct the court's
attention to questioned admissibility of particular evidence so
that the court may intelligently, quickly, and correctly rule on
the reception or exclusion of evidence.... Thus, a true objec-
tion does not wander among the Nebraska Evidence Rules in
the hope of eventually ending its odyssey at the doorstep of a
particular rule of evidence. In seeking to exclude evidence,
counsel must adhere to a basic and straightforward approach:
Tell the court the reason why the evidence is inadmissible! 131

Consequently, "[a] party is barred from asserting a different
ground for his or her objection to the admission of evidence on appeal

124. Langenheim v. City of Seward, 200 Neb. 740, 745, 265 N.W.2d 446, 450 (1978).
125. 179 Neb. 558, 139 N.W.2d 213 (1966).
126. Fowler v. Bachus, 179 Neb. 558, 563, 139 N.W.2d 213, 216 (1966) (stating that

the specific objection necessary when one expert is asked to give an opinion based upon
the opinion of another expert is a "form of the question" objection).

127. 221 Neb. 537, 378 N.W.2d 852 (1985).
128. 219 Neb. 718, 365 N.W.2d 830 (1985).
129. State v. Bideaux, 219 Neb. 718, 720-21, 365 N.W.2d 830, 832 (1985).
130. 239 Neb. 800, 478 N.W.2d 349 (1992).
131. State v. Coleman, 239 Neb. 800, 812, 478 N.W.2d 349, 357 (citations omitted).

See State v. Care, 240 Neb. 783, 484 N.W.2d 458 (1992).
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than was offered before the trier of fact."13 2 For example, in State v.
Juhl,133 the court held an objection on the basis of Rule 602 compe-
tency as an insufficient basis for preserving a hearsay objection on ap-
peal. Similarly, the court in State v. Richard134 held that a relevancy
objection made at trial did not state grounds for an appeal based on
improper impeachment. Also, in State v. Jensen, 3 5 the court held
foundation and hearsay objections during the trial did not preserve a
best evidence issue for appeal, even though defendant in a motion in
limine had additionally urged a best evidence objection. Finally, in
State v. Schrein,136 a sexual assault of a minor case, the court held
that a relevancy objection to a Redbook article on pedophiles (admit-
ted under the rule of completeness when the defense asked whether
an investigating officer had given literature on pedophiles to victim
witnesses he had been interviewing) did not preserve for appeal a
Rule 403 unfairly prejudicial objection.

(v) Specific Objection: The Specific Objection Rule does not Apply to
Improperly Excluded Evidence

While Rule 103(1)(a) requires that counsel make a timely, specific
objection to preserve error for appeal when evidence was improperly
admitted, the rule does not apply to rulings excluding evidence. Coun-
sel on appeal may urge for the first time alternative explanations why
the evidence should have been admitted. This issue was specifically
addressed in Cockrell v. Garton,137 an action on promissory notes. In
Cockrell, the defendants unsuccessfully sought to introduce into evi-
dence an exhibit listed by the plaintiff at the pretrial conference as one
of her trial exhibits. The court sustained plaintiff's foundational ob-
jection, despite the defendant's argument that an exhibit listed by the
opponent was admissible under the doctrine of judicial admission. On
appeal, the defendants argued as an alternative justification for ad-
mitting the exhibit that the plaintiff, by listing the exhibit as a trial
exhibit, waived any foundational objections. The Nebraska Court of
Appeals held that the defendants could not raise the waiver argument
on appeal, because they had not raised the argument at trial. The
Nebraska Supreme Court disagreed as to whether defendants had ar-
gued waiver at the trial court level, but held that, in any event, the

132. State v. Jensen, 238 Neb. 801, 809, 472 N.W.2d 423, 429(1991) (citing Rocek v.
Department of Public Institutions, 225 Neb. 247, 404 N.W.2d 414 (1987)).

133. 234 Neb. 33, 449 N.W.2d 202 (1989).
134. 228 Neb. 872, 424 N.W.2d 859 (1988).
135. 238 Neb. 801, 472 N.W.2d 423 (1991).
136. 244 Neb. 136, 147, 504 N.W.2d 827, 834 (1993).
137. 244 Neb. 359, 507 N.W.2d 38 (1993).
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specific objection requirement did not apply where evidence has been
improperly excluded:

The rule that one may not on appeal assert a different ground
for excluding improperly admitted evidence than was urged
in the objection made to the trial court... does not come into
play when dealing with evidence which was improperly ex-
cluded. Since under our rules all relevant evidence is admis-
sible except as otherwise provided in those rules . . . a
proponent of evidence which was excluded is not limited on
appellate review to reliance upon the bases argued at trial. 138

3. Rule 103(1)(a) Motion to Strike

If an opponent's objection is not to the question asked but the an-
swer given, a motion to strike is the appropriate response. Typically,
a motion to strike is appropriate if a witness' answer is either
nonresponsive to the question or a volunteered statement or the wit-
ness responds before counsel has an opportunity to object. If, on the
other hand, counsel waits until the answer is given to decide whether
the answer is useful, the judge should overrule a motion to strike. As
expressed in State v. Giessinger,13 9 "a motion to strike is not timely
where testimony has been adduced without objection and where the
grounds for the motion should have been apparent at the time of the
testimony."

140

(a) Motion to Strike: Cannot be Used as an Alternative to a Timely
Objection

A motion to strike cannot be used in lieu of a timely objection to
an improper question. In State v.Archbold,141 the court, in denying a
motion to strike raised after direct, cross, and redirect examination,
explained that"[a] motion to strike is not timely where testimony has
been adduced without objection and the grounds for the motion to
strike should have been apparent before the motion to strike is
made."'1

42

138. Cockrell v. Garton, 244 Neb. 359, 362, 507 N.W.2d 38, 40 (1993) (citations
omitted).

139. 235 Neb. 140, 454 N.W.2d 289 (1990).
140. State v. Giessinger, 235 Neb. 140, 144, 454 N.W.2d 289, 292 (1990) (citing

State v. Archbold, 217 Neb. 345, 350 N.W.2d 500 (1984); State v Welsh, 232 Neb. 219,
440 N.W.2d 225 (1989)).

141. 217 Neb. 345, 350 N.W.2d 500 (1984).
142. State v. Archbold, 217 Neb. 345, 352, 350 N.W.2d 500, 505 (1984).
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(b) Motion to Strike: The Exception for Expert Witnesses

The general rule that counsel cannot wait until after a witness
testifies before moving to strike does not apply to foundational objec-
tions to an expert's opinion. The issue was discussed by the Nebraska
Supreme Court in Clearwater Corp. v. City of Lincoln.143 In Clearwa-
ter, the only issue was the value of the condemned land. After two
experts completed their testimony for the plaintiff, the defendant
moved to strike the testimony on the grounds that the experts' opin-
ions were based upon inadmissible, speculative, and conjectural facts
having no probative value. Because under Rule 705 an expert may
give an opinion without prior disclosure of the underlying facts unless
the judge requires otherwise, a "timely" foundational objection to ex-
pert testimony may be premature. Consequently, the Court on appeal
reversed and remanded because the defendant's motion to strike the
experts' testimony, which followed the completion of their direct testi-
mony, was timely.

Given Rule 705, an advance foundational objection to an expert's
opinion may be untimely. The proper timing would be at the conclu-
sion of direct, cross-examination, or voir dire, after it becomes appar-
ent that the opinion lacks the necessary foundation. By way of
example, in Uryasz v. Archbishop Bergan Mercy Hosp.,'" the Ne-
braska Supreme Court held that, even though defendant objected in
advance on foundational grounds to plaintiff's expert testimony and
notwithstanding the fact that the actual testimony revealed the specu-
lative and conjectural bases for the expert opinion, the lower court
properly admitted the testimony. Because the defendant "failed to ob-
ject to the testimony when produced, [he] waived the objection by its
cross-examination... and failed to later move to strike [the expert's]
testimony at any time . . . . The testimony became a question of
weight and credibility for the jury."145

Consequently, if during discovery it becomes evident that an ex-
pert's testimony has an inadequate foundational base, counsel should
either (1) move in limine to exclude the testimony on foundational
grounds, (2) ask the court to invoke discretionary authority under
Rule 705 to require foundation in advance of expert testimony, (3) ask
the court permission to voir dire the expert on foundation outside the
presence of the jury, or (4) move to strike speculative testimony and

143. 202 Neb. 796, 277 N.W.2d 236 (1979).
144. 230 Neb. 323, 431 N.W.2d 617 (1988).
145. Uryasz v. Archbishop Bergan Mercy Hosp., 230 Neb. 323, 333,431 N.W.2d 617,

624 (1988) (citing NEB. REV. STAT. § 27-103(lXa) (Reissue 1985); Priest v. McConnell,
219 Neb. 328, 363 N.W.2d 173 (1985)).
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ask for a curative instruction as soon as it becomes apparent that the
expert's opinion lacks adequate foundational support.

(c) Motions to Strike: The Nonresponsive Witness

A motion to strike testimony as non-responsive is appropriate
only for the examining counsel where the witness under examination
volunteers information that is not called for by the question. The
nonresponsive objection is not a proper objection for the non-examin-
ing attorney.

If the answer is only partially nonresponsive, the motion to strike
must be so limited. The court discussed this rule in Pierce v State.146

In Pierce, a driving-under-the-influence case, in response to the prose-
cutor's question, "Can you tell the jury how he walked?", the witness
answered, "Oh, he just wobbled around there, just like a drunk
would."147 Defense counsel objected and moved that the answer be
stricken as nonresponsive. The trial judge overruled the objection and
motion. On appeal, the court explained the rule as follows:

Part of the answer was responsive. The objection was a gen-
eral one, directed against the entire answer. If the motion to
strike had been properly limited, it should have been sus-
tained. It was not limited, so the objection was properly
overrruled.

We said in Missouri Pacific Ry. Co. v. Fox, 60 Neb. 531,
83 N.W. 744: "Where an answer is not responsive to the
question, it should be reached by motion to strike out." In
Fouse v. State, 83 Neb. 258, 119 N.W. 478, we said: "An an-
swer responsive to a question should not be stricken from the
record." We now say that an answer partly responsive cannot
be stricken by a motion to strike the entire answer. The mo-
tion must be limited to the portion which is not responsive.' 48

(d) Motions to Strike: The Curative Instruction

Occasionally, inadmissible prejudicial evidence comes to the at-
tention of the jury. In such cases, "when the trial court grants a mo-
tion to strike testimony and the jury is admonished to disregard it,

146. 173 Neb. 319, 113 N.W.2d 333 (1962).
147. Pierce v. State, 173 Neb. 319, 321, 113 N.W.2d 333, 336 (1962).
148. Pierce, 173 Neb. at 321, 113 N.W.2d at 336-37 (1962). Although the principle

enunciated here is correct, the analysis of the particular problem seems in error. The
entire answer is responsive: a description that a person walked like a drunk is respon-
sive to an inquiry regarding how he walked. The problem is that arguably the reference
is either an improper opinion of a lay person, an opinion on the ultimate issue that
would therefore not be "helpful" to the trier of fact, or an opinion that would be unfairly
prejudicial in comparison to its slight probative value. Additionally, the objection
"nonresponsive" is only appropriate for the examining counsel, not the opponent.
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ordinarily, any error is thereby considered cured." 149 In State v.
Ross, 150 the court explained that "an objection followed by admonition
or instruction is typically presumed to be sufficient to dispel preju-
dice." 15 1 In evaluating the efficacy of a motion to strike coupled with a
curative instruction, the court in State v. Dittrich152 adopted the fol-
lowing test: "'Did the inadvertent remark, which the jury was in-
structed to disregard, when viewed against the backdrop of all the
evidence, so taint the entire proceedings that the accused did not have
a fair trial?' "153

4. Rule 103(1)(b) Offer of Proof

An offer of proof is necessary to preserve the record for appeal if
the court sustains an objection and excludes testimony. According to
the rationale underlying Rule 103(1)(b), if counsel intends to make an
offer of proof, counsel should ask for a sidebar, approach the bench,
and make an offer of proof. An offer of proof has two parts: (1) a de-
scription of the testimony either by the attorney or from the witness in
a question and answer form; and (2) an explanation of why the evi-
dence is not excludable. The description preserves the testimony for
appellate review, while the explanation invites the judge to reconsider
the previous ruling excluding the evidence.

(a) Offers of Proof: Preserving the Record for Appeal

The Nebraska Supreme Court has clearly stated that a failure to
make an offer of proof will often preclude appellate review of improp-
erly excluded testimony. For example, in State v. True, 154 the defend-
ant complained on appeal that the court had erroneously refused to
allow him to explain certain incriminating statements he had made to
the police. Although the supreme court could not understand why the
trial judge refused the explanation, the court held that because de-
fendant made no offer of proof and the explanation was not apparent
from the context within which the question was asked, the "appellant

149. State v. Jackson, 231 Neb. 207,211, 435 N.W.2d 893, 896 (1989) (citing State v.
Archbold, 217 Neb. 345, 350 N.W.2d 500 (1984). See State v. Jones, 232 Neb. 576, 441
N.W.2d 605 (1989); State v. DeGroot, 230 Neb. 101, 430 N.W.2d 290 (1988).

150. 220 Neb. 843, 374 N.W.2d 228 (1985).
151. State v. Ross, 220 Neb. 843, 846, 374 N.W.2d 228, 230 (1985) (citing Judge

Brennan's concurrence and the dissent in United States v. Young, 470 U.S. 1, 24
(1985)).

152. 191 Neb. 475, 215 N.W.2d 637 (1974).
153. State v. Dittrich, 191 Neb. 475, 478, 215 N.W.2d 637, 639 (1974) (quoting State

v. Johnson, 60 Wash. 2d 21, 371 P.2d 611 (1962)); see State v. Palser, 238 Neb. 193, 469
N.W.2d 753 (1991); State v. Jones, 232 Neb. 576, 441 N.W.2d 605 (1989); State v. De-
Groot, 230 Neb. 101, 430 N.W.2d 290 (1988).

154. 210 Neb. 701, 316 N.W.2d 623 (1982).
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cannot predicate error on the court's ruling under such circum-
stances."155 Similarly, in State v. Fonville,156 a grand larceny case,
the supreme court on appeal held that no error had been preserved
although the prosecutor successfully objected to defendant's testi-
mony, because no offer of proof had been made and the substance of
the response could not be discovered from the context. To the same
effect, the Nebraska Supreme Court in State v. Schroder157 refused to
consider whether statements made by the sheriff to the defendant had
been improperly excluded as hearsay because of defendant's failure to
make an offer of proof. The court explained the general rule as
follows:

We have said where, on objection, a ruling excluding evidence
is made, an offer of proof is generally a prerequisite to our
review on appeal unless it is apparent from the context
within which the question was asked that the answer would
have been material and competent. 158

In Hulse v. Schelkopf,15 9 the court refused to consider whether
the trial court erred in refusing to permit a witness to testify. The
trial court sustained the objection to having the witness testify, be-
cause the witness had not been disclosed in a pretrial interrogatory.
The court of appeals never reached the question of whether the trial
court abused its discretion, because there was no offer of proof as to
what the witness was expected to say, and there was no indication
from the questions asked of the witness as to what his responses
would include. Finally, in State v. Kramer,160 the appellate court re-
fused to review the trial court's ruling precluding the defendant from
using a prosecution witness' previous felony conviction for impeach-
ment purposes. The court reasoned that the defendant failed to make
an offer of proof showing that the prior conviction fit within the foun-
dational requirements of Rule 609.

155. State v. True, 210 Neb. 701, 705-06, 316 N.W.2d 623, 626 (1982) (citing NEB.
REV. STAT. § 27-103 (Reissue 1979)); see State v. Clason, 3 Neb. Ct. App. 339, 526
N.W.2d 673 (1994).

156. 197 Neb. 220, 248 N.W.2d 27 (1976).
157. 218 Neb. 860, 359 N.W.2d 799 (1984).
158. State v. Schroder, 218 Neb. 860, 869, 359 N.W.2d 799, 806 (1984) (citing State

v. Fonville, 197 Neb. 220, 248 N.W.2d 27 (1976)). See Krohn v. Krohn, 217 Neb. 158,
347 N.W.2d 869 (1984); Ritzdorf v. YMCA, 2 Neb. Ct. App. 216 (1993); Morris v. Laaker,
213 Neb. 868, 331 N.W.2d 807 (1983); Countryside Mobile Homes of Lincoln, Inc. v.
Schade, 204 Neb. 209, 281 N.W.2d 756 (1979); see also Schwartz v. Selvage, 203 Neb.
158, 277 N.W.2d 681 (1979); Wisnieski v. Coufal, 191 Neb. 598, 216 N.W.2d 736 (1974).

159. 220 Neb. 617, 371 N.W.2d 673 (1985).
160. 238 Neb. 252, 469 N.W.2d 785 (1991).
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(b) Offer of Proof. Exception if Substance Apparent from the
Context

While an offer of proof generally is required to preserve error for
improperly excluding testimony, the requirement is unnecessary if the
substance of the excluded evidence is apparent from its context. In
Sherman County Bank v. Kallhoff,16 1 a replevin action, the trial court
sustained the defendant's objection to testimony regarding whether
an equipment dealer properly perfected a purchase money security in-
terest. The plaintiff made no offer of proof but appealed the trial
court's improper exclusion of the evidence. Reversing and remanding,
the Nebraska Supreme Court stated, "There is no question but what
the better trial practice is always to make an offer of proof when evi-
dence is excluded. The question then becomes as to whether or not
this is absolutely necessary in order to raise the issue in error in this
court."162 Answering its own rhetorical question, the court explained
that an offer of proof is unnecessary if the substance of the evidence is
"apparent from the context."163

(c) Offer of Proof: General Substance versus Specific Detail

An offer of proof need not be a detailed analysis of the testimony,
but an offer must provide sufficient general substance so as to enable
the appellate court to consider the likely effect of the testimony. The
Nebraska Supreme Court in Birkel v. Hassebrook Farm Serv., Inc. 164

explained the extent of detail requisite in an offer of proof. The case
involved a damage action arising out of the purchase and faulty instal-
lation of a grain storage and drying bin. On the issue of damages, the
plaintiff offered expert testimony that was successfully objected to by
defendant on the bases of lack of foundation and relevancy. In re-
sponse, plaintiff's counsel tendered a narrative offer of proof explain-
ing generally the nature of the expert's expected testimony. On
appeal, the defendant argued that the plaintiff's offer of proof was in-
sufficient because the offer did not detail the specifics of the damage
testimony. Reversing and remanding on the damage issue, the court
held that an offer of proof need reveal only the substance of the testi-
mony and not the specific detail, which in this case was apparent from
the narrative offer if not from the context of the question itself.165

161. 205 Neb. 392, 288 N.W.2d 24 (1980).
162. Sherman County Bank v. Kallhoff, 205 Neb. 392, 396, 288 N.W.2d 24, 27

(1980).
163. Sherman County Bank, 205 Neb. at 397, 288 N.W.2d at 27 (1980).
164. 219 Neb. 286, 363 N.W.2d 148 (1985).
165. Birkel v. Hassebrook Farm Serv., 219 Neb. 286, 289, 363 N.W.2d 148 (1985).

See Hawthorne v. Luft, 4 Neb. Ct. App. 139 (1993) (stating an offer that excludes the
'exact fact and figures" is sufficient when the "substance" of the evidence is clear).
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5. Rule 103(2) Record of Offer and Ruling

Rule 103(2) requires that the proponent of excluded evidence not
only make an offer of proof but also insist upon a ruling on the objec-
tion. In State v. Fellman,16 6 a case tried to the court without a jury,
the trial court, on six separate occasions, chose not to rule on the de-
fendant's objections. Instead, the judge informed the parties that he
would only consider admissible evidence in his deliberations. Refus-
ing to consider any of the alleged evidentiary errors on appeal, the
court explained that, while the defendant "was entitled to a ruling, he
made no request for such a ruling, electing instead to allow the trial
court's preference not to rule to stand unchallenged. The longstand-
ing axiom is that a party who fails to insist upon a ruling to a proffered
objection waives that objection."167

6. Rule 103(3) Jury Exclusion from Hearing Inadmissible Evidence

Rule 103(3) provides that discussions regarding evidentiary rul-
ings should be conducted, whenever practical, outside the hearing of
the jury. 168 Of course this rule seeks to avoid a hearing on the admis-
sibility of the evidence or the prospect of the jury hearing inadmissible
evidence in context. The judge has discretion in determining whether
a hearing outside the presence of the jury is necessary and practical
under the facts of the case.

7. Rule 103(4) Plain Error

Rule 103(4) reserves the appellate court's right to take notice of
plain error even in the absence of either a timely, specific objection at
trial or a discussion of the issue in the appellate briefs.169 However,
while "[p]lain error may be asserted for the first time on appeal or be
noted by the appellate court on its own motion,"170 the instances
where the courts on appeal will excuse a failure to make a timely and
specific objection or to raise the issue in the appellate brief are
minimal.171

166. 236 Neb. 850, 464 N.W.2d 181 (1991).
167. State v. Fellman, 236 Neb. 850, 859, 464 N.W.2d 181, 188 (1991) (citing State

v. McClanahan, 194 Neb. 261, 231 N.W.2d 351 (1975).
168. NEB. REV. STAT. § 27-103(3) (Reissue 1989).
169. NEB. REV. STAT. 27-103(4) (Reissue 1989). See In re Interest of A.M.H., 233

Neb. 610, 447 N.W.2d 40 (1989) (citing In re Estate of Fischer, 227 Neb. 722, 419
N.W.2d 860 (1988)); State v. Beyer, 218 Neb. 33, 352 N.W.2d 168 (1984)).

170. In Re Interest of M.B. and J.B., 233 Neb. 368, 370, 445 N.W.2d 618, 620 (1989)
(citing GFH Financial Serv. Corp. v. Kirk, 231 Neb. 557, 437 N.W.2d 453 (1989)). See
Katskee v. Nevada Bob's Golf of Neb., Inc., 238 Neb. 654, 472 N.W.2d 372 (1991).

171. See State v. Wilcox, 239 Neb. 882, 886, 479 N.W.2d 134, 137 (1992) (citing, in
support of the argument that the court has a right to recognize plain error on appeal,
Neb. Rev. Stat. § 25-1919 (Supp. 1991) which provides in relevant part: "'The ....
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The Nebraska Supreme Court has repeatedly outlined the stan-
dard for plain error as follows:

Plain error is error which was unasserted or uncomplained of
at trial but is plainly evident from the record, which prejudi-
cially affects a litigant's substantial right, and which is of
such a nature that to leave it uncorrected would cause a mis-
carriage of justice or result in damage to the integrity, repu-
tation, and fairness of the judicial process.' 72

(a) Plain Error: Examples

Perhaps the clearest examples of error that may cause a miscar-
riage of justice involve either the nonrecognition of constitutional
rights or the misstatements of important jury instructions.

(i) Plain Error: Constitutional Rights

The general rule is that "'except in the most unusual of cases, for
a question of constitutionality to be considered on appeal, it must have
been properly raised in the trial court. If not so raised, it will be con-
sidered to have been waived.' "173

The Nebraska Supreme Court has applied this rule to avoid con-
sidering, under the plain error doctrine, due process arguments made
to the district courts in connection with appeals from either municipal
or county courts. For example, in State v. Moore,' 74 the appellant ar-
gued that the district court had erred in failing to consider the consti-
tutionality of the applicable shoplifting statute, despite the fact that
the appellant did not raise the constitutionality of the statute during

Supreme Court may at its option consider a plain error not specified in appellant's
brief.'" And citing Neb. Ct. R. of Prac. 9 D(1)d (rev. 1991) which provides in relevant
part: " The court may, at its option, notice a plain error not assigned.' ").

172. Keller v. Noble, 229 Neb. 542, 547, 428 N.W.2d 170, 174 (1988) (citing In re
Estate of Fischer, 227 Neb. 722, 419 N.W.2d 860 (1988)). See Wiese v. Becton-Dickinson
Co., 239 Neb. 1033, 1037, 480 N.W.2d 156, 158 (1992); State v. Wilcox, 239 Neb. 882,
886, 479 N.W.2d 134, 136-37 (1992); Phelps v. Phelps, 239 Neb. 618, 622, 477 N.W.2d
552, 556 (1991); In re Interest of G.G., 237 Neb. 306, 307, 465 N.W.2d 752, 754 (1991);
Canas v. Maryland Cas. Co., 236 Neb. 164, 169, 459 N.W.2d 533, 538 (1990); State v.
Moore, 235 Neb. 955, 958, 458 N.W.2d 232, 235 (1990); In re Interest of A.M.H., 233
Neb. 610, 618, 447 N.W.2d 40, 46 (1989); GFH Financial Serv. Corp. v. Kirk, 231 Neb.
557, 562, 437 N.W.2d 453, 456 (1989); State v. Thomas, 229 Neb. 635, 640, 428 N.W.2d
221, 225 (1988).

173. State v. Moore, 235 Neb. 955, 956-57, 458 N.W.2d 232, 234 (1990) (quoting
State v. Moore, 226 Neb. 347, 349-50, 411 N.W.2d 345, 348 (1987); State v. Brand, 219
Neb. 402, 363 N.W.2d 516 (1985)). See State v. Jordan, 229 Neb. 563, 427 N.W.2d 796
(1988).

174. 235 Neb. 955, 458 N.W.2d 232 (1990).
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the county court trial. 175 Rejecting the due process argument on ap-
peal, the court explained:

Pursuant to § 25-2733, appellate courts in Nebraska are
limited to considering errors which appear on the record from
the trial court and may not consider errors not found in the
record. By failing to raise her constitutional objection in the
trial court, the defendant waived her right to do so in the dis-
trict court and in this court. 176

However, an exception to this general rule applies if the issue of
constitutionality threatens fundamental due process rights. In In re
Interest of G.G.,177 for example, despite the fact that counsel did not
raise the issue of the father's due process rights at trial or on appeal
when the court ordered the non-party father to participate in certain
remedial programs and to refrain from specified conduct, the court
held that a juvenile court judge committed plain error in giving the
order without according the individual due process hearing rights, in-
cluding giving "(1) notice that such an order is requested or contem-
plated and (2) an opportunity to be heard on the propriety of issuing
such an order."178

(ii) Plain Error: Misstatements of the Law in the Jury Instructions

Ordinarily, the failure to object to jury instructions after the jury
instructions have been submitted for review constitutes a waiver of
the issue for appeal. 179 However, the Nebraska Supreme Court has
pointed out that "the fact remains that it is the duty of the trial court
to properly instruct the jury on the law applicable to the case, whether
requested to do so or not."' 8 0 Consequently, if the court improperly
instructs the jury on the law, a Nebraska appellate court may notice
such error as plain error within Rule 103(4).

The due process rights of the criminal defendant heighten this
duty and increase the possibility of an appellate review of improper

175. Defendant argued that NEB. REv. STAT. § 28-511.01(1)(a) (Reissue 1989) was
unconstitutional. However, the court would not hear the argument because it had not
been properly raised at the trial court. State v. Moore, 235 Neb. 955, 956, 458 N.W.2d
232, 234 (1990).

176. Moore, 235 Neb. at 958, 458 N.W.2d at 235 (citing State v. Kaiser, 218 Neb.
556, 558, 356 N.W.2d 890, 892 (1984) (stating that "[tihe district court in the instant
case was functioning as an appellate court and not as a trial court; thus, it was re-
stricted in its review to the record made in the lower court")).

177. 237 Neb. 306, 465 N.W.2d 752 (1991).
178. In Re Interest of G.G., 237 Neb. 306, 311, 465 N.W.2d 752, 756 (1991).
179. Keller v. Noble, 229 Neb. 542, 547, 428 N.W.2d 170,174 (1988). See McCready

v. Al Eighmy Dodge, 197 Neb. 684, 250 N.W.2d 640 (1977).
180. State v. Stalder, 231 Neb. 896, 904, 438 N.W.2d 498, 504 (1989) (citing State v.

Breaker, 178 Neb. 887, 136 N.W.2d 161 (1965)); State v. Bachkora, 229 Neb. 421, 427
N.W.2d 71 (1988).
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instructions in a criminal case. For example, in State v. Stalder,18 1

defense counsel did not object to jury instructions which failed to in-
struct the jury on the meaning of "prima facie" evidence and the non-
mandatory nature of Rule 303(3) presumptions in criminal cases. On
appeal, the Nebraska Supreme Court held that the flaws in the in-
structions constituted plain error.18 2

Failure to instruct the jury properly in a civil case may also con-
stitute a miscarriage of justice. For example, the Nebraska Supreme
Court has reversed on the grounds of plain error a trial court's failure
to instruct the jury properly on affirmative defenses in a civil case, 183

proximate cause in a negligence action, 18 4 workers' compensation
panels' computation of benefits, 8 5 and on the burden and the proper
elements of damages.' 86

(c) Plain Error: Unauthorized Sentencing, Dispositional Plans, or
Involuntary Commitment

In State v. Wilcox,187 the court set aside an improper sentence as
plain error. The court held that, because the sentencing statute re-
quired all sentences of imprisonment under class III felonies to be
served under the jurisdiction of the Department of Correctional Serv-
ices, the court's confinement of the convicted felon in a county deten-
tion center constituted plain error.188 Similarly, the court in State v.
Texel' 8 9 held that an intermittent sentence, even if consented to by
the defendant, is plain error as beyond the court's sentencing
authority.190

Similarly, in In re Interest of D.M.B.,191 the Nebraska Supreme
Court reversed and remanded under the doctrine of plain error. The
court held that the juvenile court committed plain error in creating for
the parent a juvenile court's rehabilitation plan that lacked both spe-

181. 231 Neb. 896, 438 N.W.2d 498 (1989).
182. State v. Stalder, 231 Neb. 896, 906, 438 N.W.2d 498, 505 (1989).
183. Omaha Min. Co., Inc. v. First Natl Bank of Bellevue, 226 Neb. 743, 415 N.W.2d

111 (1987).
184. Enyeart v. Swartz, 218 Neb. 425, 355 N.W.2d 786 (1984).
185. Canas v. Maryland Cas. Co., 236 Neb. 164, 459 N.W.2d 533 (1990); Wiese v.

Becton-Dickinson Co., 239 Neb. 1033, 480 N.W.2d 156 (1992).
186. GFH Financial Services Corp. v. Kirk, 231 Neb. 557, 437 N.W.2d 453 (1989).
187. 239 Neb. 882, 479 N.W.2d 134 (1992).
188. State v. Wilcox, 239 Neb. 882, 886, 479 N.W.2d 134, 137 (1992) (quotng Neb.

Rev. Stat. § 28-105(2) (Reissue 1989) which provides in relevant part: "All sentences of
imprisonment for Class... III felonies... shall be served in the institutions under the
jurisdiction of the Department of Correctional Services.").

189. 230 Neb. 810, 433 N.W.2d 541 (1989).
190. State v. Texel, 230 Neb. 810, 814, 433 N.W.2d 541, 544. See State v. Peters,

231 Neb. 242, 245, 435 N.W.2d 675, 678 (1989) (White, J., dissenting).
191. 240 Neb. 349, 481 N.W.2d 905 (1992).
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cific findings of reasonableness in the record and improperly delegated
rehabilitation authority to the Parents United support group.

In In re Interest of Rasmussen,192 the court held that the district
court committed plain error in ordering an involuntary commitment
based upon a finding of "a strong possibility" rather than a clear and
convincing finding that the defendant presented a substantial risk of
serious harm to another person.193

(d) Plain Error: Judicial Ex Parte Communications

The Nebraska Supreme Court in State v. Barker194 held that "[a]
judge should not initiate, invite, or consider ex parte communication
concerning a pending or impending proceeding before the judge."195

In Barker, a manslaughter case, the court recognized that, under Ne-
braska Rule of Evidence l101(4)(b), the rules of evidence are inappli-
cable at a sentencing proceeding. However, the court reversed and
remanded for resentencing because the judge had ex parte conversa-
tions with members of the victim's family after the court announced
the guilty verdict but before sentencing. Conversely, in State v. Red
Kettle,196 the court held that such ex parte communications will not
constitute plain error. In Red Kettle, the court, at the defendant's re-
quest, privately conversed with the defendant immediately before the
trial began. Following the meeting, the court explained in open court,
with neither party objecting, that the "upshot" of the defendant's con-
versation was that the defendant wanted to make a telephone call to
legal aid and another telephone call to his family to tell them the trial
was about to start.197 In response to the defendant's argument that
the ex parte conversation constituted reversible plain error according
to Barker, the court held that plain error requires prejudice, which
was not alleged. Moreover, the court also held that, because the de-
fendant specifically asked to speak to the judge privately, the defend-
ant could not complain under the doctrine of invited error. 198

192. 236 Neb. 572, 462 N.W.2d 621 (1990).
193. In Re Interest of Rasmussen, 236 Neb. 572, 579, 462 N.W.2d 621, 625 (1990).
194. 227 Neb. 842, 420 N.W.2d 695 (1988).
195. State v. Barker, 227 Neb. 842, 847, 420 N.W.2d 695, 699 (1988) (citing State v.

Valencia, 124 Ariz. 139, 602 P.2d 807 (1979)).
196. 239 Neb. 317, 476 N.W.2d 220 (1991).
197. Note that under Nebraska Rule of Evidence 605, an objection need not be made

to the presiding judge, who is incompetent under that rule from testifying. NEB. REV.
STAT. § 27-605 (Reissue 1989).

198. State v. Red Kettle, 239 Neb. 317,326,476 N.W.2d 220,226 (1991) (citing State
v. Ditter, 232 Neb. 600, 606, 441 N.W.2d 622, 626 (1989) (stating that -"[tihis jurisdic-
tion also follows the rule that a defendant cannot complain of error which he invited the
court to commit.'").
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E. FEDERAL VARIATIONS

Because Nebraska Rule of Evidence 103 is verbatim Federal Rule
of Evidence 103, no variation is anticipated.

IV. SECTION 27-104 PRELIMINARY QUESTIONS; QUESTIONS
OF ADMISSIBILITY, GENERALLY; RELEVANCY
CONDITIONED ON FACT; HEARING OF JURY;
TESTIMONY BY ACCUSED; WEIGHT AND
CREDIBILITY

A. STATEMENT OF THE RULE

(1) Preliminary questions concerning the qualification of a
person to be a witness, the existence of a privilege, or the ad-
missibility of evidence shall be determined by the judge, sub-
ject to the provisions of subsection (2) of this section.
(2) When the relevancy of evidence depends upon the fulfill-
ment of a condition of fact, the judge shall admit it upon, or
subject to, the introduction of evidence sufficient to support a
finding of the fulfillment of the condition.
(3) Hearings on the admissibility of confessions shall in all
cases be conducted out of the hearing of the jury. Hearings
on other preliminary matters shall be so conducted when the
interests of justice require, or when an accused is a witness, if
he so requests.
(4) The accused does not, by testifying upon a preliminary
matter, subject himself to cross-examination as to other is-
sues in the case.
(5) This rule does not limit the right of a party to introduce
before the jury evidence'relevant to weight or credibility.199

B. LEGISLATIVE HISTORY

Nebraska adopted Federal Rule of Evidence 104, but made a few
changes. Most noticeably, Nebraska omitted the last sentence of sub-
division (1), which reads: "In making his determination (the judge) is
not bound by the rules of evidence except those with respect to privi-
lege."200 The Nebraska Supreme Court Committee on Practice and
Procedure ("Committee") stated, "The committee felt this sentence
would unduly encourage the trial judge to depart from the usual
rules."20 1 The Committee added, "This rule has always been applied
in Nebraska. Illustrative Nebraska cases are Pope v. Tapelt, 155 Neb.

199. NEB. REV. STAT. § 27-104 (Reissue 1989).
200. FED. R. EvrD. 104(a).
201. PROPOSED NEBRASKA RuLEs, supra note 16, at 17.
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10, 50 N.W.2d 352 (1953) general; Linder v State, 156 Neb. 504, 56
N.W.2d 734 (1953) competency of child witness."20 2

While subdivision (2) quotes the language of the Federal Rule ex-
actly, the Committee explained the Nebraska practice dealing with
the issue of conditional relevancy:

When Fact A is only relevant to the law suit if Fact B is
found true it may be argued that the finding of Fact B is pre-
liminary to the admissibility of Fact A and therefore that is a
judge question under [a] of this rule. It seems clear, however,
that this has never been true in Nebraska in at least two situ-
ations. The acts of E may be relevant in a suit against D only
if E is found to have been D's agent and therefore Fact A (E's
tortious conduct) is only relevant if Fact B (E's agency) is
found. This (the agency) has always been considered a jury
issue. Dafoe v. Grantski, 143 Neb. 344, 9 N.W.2d 488 (1943).
The directed verdict limitations are of course applicable....
Similarly Rule 901 provides that when the relevance and
therefore admissibility of a writing (Fact A) is dependent on
proof of authorship (Fact B) the question of authorship will be
a jury question. There seems to be no reason that such a rule
should not be generalized. 203

With respect to subdivision (3) dealing with preliminary hearings
on the admissibility of confessions, which is verbatim Federal Rules of
Evidence Rule 104(c), the court noted: (1) under prior Nebraska law,
the admissibility of confessions must "be taken outside the presence of
a jury,"204 (2) constitutionally, the voluntariness "'must appear on the
record with unmistakable clarity,' "205 and (3) "in Nebraska the issue
must then be submitted to the jury."20 6

The Committee also noted that, while in some cases "the interests
of justice require that the preliminary hearing on admissibility be con-
ducted outside the presence of the jury," in other instances, prelimi-
nary matters may be heard before the jury because the matters
disclosed, whether relevant or not, would not be unfairly prejudi-
cial. 20 7 The Committee explained that the "possible variations of this
problem are so numerous that it seems feasible to state the rule in a
general way. It is of course a special example of Rule 103(c)."208

Adopting verbatim Federal Rule of Evidence 104(d), the Commit-
tee explained that, regarding subdivision (4):

202. Id. at 19.
203. Id. at 19-20.
204. Id. at 20 (citing State v. Longmore, 178 Neb. 509, 134 N.W.2d 66 (1965)).
205. Id. (quoting Sims v. Georgia, 385 U.S. 538 (1967)).
206. Id. (citing State v. Ross, 183 Neb. 1, 157 N.W.2d 860 (1968)).
207. Id.
208. Id. at 20-21.
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[the] first sentence is supported by dictum in Brown v. State,
111 Neb. 486, 196 N.W. 926 (1924). It is intended to apply
both to testimony by the accused at trial, as on the issue of
the voluntariness of a confession, and to testimony at sup-
pression hearings before trial, as on the issue of ownership of
things he claims were illegally seized.

The second sentence states the rule of Simmons v. U.S.,
390 U.S. 377 (1968) as modified by Harris v. New York, 401
U.S. 222 (1971).209

Finally, with respect to subdivision (5) the Committee stated that
"[t]his section states a generally accepted rule of law."210

C. FOUNDATION

1. The proponent of evidence offers the foundational support nec-
essary under the substantive rules of evidence for the admissibility of
particular evidence. If the opponent anticipates that foundation will
be inadequate, counsel may then ask for permission to voir dire on
foundation outside the presence of the jury if it is necessary and
practicable.

2. Excepting issues of conditional relevancy and certain eviden-
tiary issues under Rule 1008 of the "best evidence rule," the judge de-
cides by a preponderance of the evidence if the proponent of the
evidence has established the preliminary facts relevant to the issue of
admissibility. The jury in these instances does not determine admissi-
bility but only the weight and credibility to be afforded the admitted
evidence.

3. If conditionally relevant evidence is offered, then the judge
need only decide that a threshold level of evidence "sufficient to sup-
port a finding" has been introduced supportive of the primary fact,
with the jury retaining fact-finding responsibility over the relevancy of
both the primary and the conditional facts. 211

4. If the admissibility of a confession is at issue, the accused is a
witness, or justice requires that a particular determination of a pre-
liminary fact should be heard outside the presence of the jury, counselshould ensure that the hearing on admissibility take place outside the
presence of the jury.

209. Id. at 21.
210. Id.
211. NEB. REV. STAT. § 27-104(2) (Reissue 1989).
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D. INTERPRETIVE ANALYSIS

1. Rule 104(1) Preliminary Questions of Admissibility

At trial, the pleadings and substantive law reflected in the jury
instructions outline the relevant facts at issue. Before evidence sup-
portive of these relevant facts may be introduced, preliminary ques-
tions of fact normally must be determined. Rule 104 distinguishes
between the admissibility of evidence that depends preliminarily on
questions of competence and questions of fact that are merely condi-
tionally relevant. Clearly relevant evidence may, nonetheless, be sub-
ject to evidentiary exclusionary rules. Rule 104(1) allocates
responsibility for determining preliminary questions of competency to
the judge.2 12 In comparison, preliminary questions of conditonal rele-
vancy are allocated to the jury under Rule 104(2).213 Ordinarily, the
proponent of evidence lays foundation for the preliminary facts, but an
opponent may challenge the inadequacy of any anticipated foundation
by either a motion in limine or by taking the witness on voir dire to
demonstrate the inadequacy of the preliminary facts.

(a) Preliminary Questions: Judge's Role

In determining the preliminary foundational facts necessary to
establish the competency of the evidence, the judge acts as a prelimi-
nary factfinder. The judge assesses the foundational facts and deter-
mines issues of admissibility. The jury thereafter does not
redetermine the admissibility issue, but rather weighs the credibility
of the evidence and decides the ultimate factual issues to which the
evidence relates.

The court, in State v. West,2 14 a driving while under the influence
case, explained the difference between the judge's control over prelimi-
nary issues of admissibility and the jury's responsibility to ultimately
decide the facts of the case:

Once the court... determines that the foundational require-
ments have been met and the evidence admitted, the jury has
no function other than to determine the credibility and
weight to be given the evidence.... The court, and not the
jury, is the arbitrator as to the admissibility of the
evidence. 215

212. Id. § 27-104(1).
213. Id. § 27-104(2).
214. 217 Neb. 389, 350 N.W.2d 512 (1984).
215. State v. West, 217 Neb. 389, 401, 350 N.W.2d 512, 520 (1984).
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(b) Preliminary Questions: Standard of Proof

Rule 104(1) addresses neither the question of who bears the bur-
den of proof on preliminary fact questions nor the standard of proof
necessary. The United States Supreme Court in several key cases,
however, answered these issues under the Federal Rules of Evidence.
In Bourjaily v. United States,216 the Supreme Court held that the
prosecution need only prove by a preponderance of the evidence the
preliminary facts necessary to establish the admissibility of a state-
ment by a coconspirator under Rule 801(d)(2)(E). 217 More recently, in
Daubert v. Merrell Dow Pharmaceuticals, Inc.,218 the Supreme Court
held that under Rule 104 the proponent of scientific evidence had the
burden of establishing its admissibility by a preponderance of the
evidence.

219

(c) Preliminary Questions: Standard of Review

The Nebraska Supreme Court has held that trial court findings on
these preliminary issues will be upheld on appeal, unless the findings
are clearly erroneous 220 or manifest an abuse of discretion. 221

(d) Preliminary Questions: Examples

Rule 104(1) covers issues of admissibility, or the legal competency
of proffered evidence. Even though evidence may be otherwise rele-
vant, specific rules of evidence or constitutional proscription may hold
such evidence incompetent unless specific preliminary foundation is
established. Most of the rules of evidence have preliminary founda-
tional requirements. Examples of preliminary issues of fact relevant
to admissibility covered by Rule 104(1) include: (1) hearsay, (2) privi-
lege, (3) witness qualification rules, and (4) constitutional provisions
requiring the exclusion of illegally obtained evidence.

(i) Preliminary Questions: Hearsay

In the area of hearsay, if an out-of-court statement is offered into
evidence over a hearsay objection, the court must determine the pre-
liminary facts regarding: (1) whether the statement is relevant for a
purpose other than the truth of the matter asserted, (2) whether the

216. 483 U.S. 171 (1987).
217. Bourjaily v. United States, 483 U.S. 171, 176 (1987).
218. 113 S. Ct. 2786 (1993).
219. Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786, 2798 (1993).
220. State v. Reynolds, 235 Neb. 662, 680, 457 N.W.2d 405, 417 (1990); State v.

Blakely, 227 Neb. 816, 820, 420 N.W.2d 300, 503 (1988).
221. State v. Ryan, 226 Neb. 59, 90, 409 N.W.2d 579, 598 (1987); State v. Clancy,

224 Neb. 492, 498, 398 N.W.2d 710, 715 (1987); State v. Kern, 224 Neb. 177, 184, 397
N.W.2d 23, 28 (1986).
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statement qualifies as nonhearsay by statutory definition, or (3)
whether the statement falls within a hearsay exception. More specifi-
cally, the court must determine whether a statement is relevant for
the nonhearsay purpose of effect on hearer (Rule 801(3)),. whether a
statement qualifies as a statement by a coconspirator made during the
course of and in furtherance of a conspiracy (Rule 801(4)(b)(v)),2 22

whether a statement qualifies as an excited utterance (Rule
803(1)),223 or whether a declarant is unavailable at the time of the
trial (Rule 804(1)). These determinations are all Rule 104 issues of
fact that the court must decide as a preliminary matter before the evi-
dence may be admitted.

The Nebraska Supreme Court's analysis of conspiracy issues in

State v. Copple2 24 illustrates the court's responsibility to make a pre-
liminary determination of the conspiracy issue. First, the court held
that, before a conspirator's acts may be admitted "against a defend-
ant-coconspirator being tried for a crime other than the conspiracy it-
self, the trial court must first determine whether the State has proved
a prima facie case that (1) a conspiracy existed, (2) the defendant and
the witness were members of the conspiracy, and (3) the witness' act
was done during and in furtherance of the conspiracy."2 25 Second, the
court explained that, in making the Rule 104(1) determination that
the acts were part of a conspiracy, in furtherance of the conspiracy,
and therefore admissible, a prima facie showing of the conspiracy is
sufficient rather than proof beyond a reasonable doubt. Third, that,
while allowing the foundational evidence of the conspiracy to be ad-
mitted in the presence of the jury creates procedural problems if the
state is unable to complete a prima facie case of conspiracy, the court
acknowledged that the foundational testimony in the presence of the
jury may be permitted for the sake of judicial economy. If the court
ultimately determines that the evidence is inadmissible, the judge
must then give a limiting instruction explaining that the jury may not
rely on any of the foundational testimony.226

The issue of whether a witness has the first-hand-knowledge ba-
sis necessary to apply the "excited utterance exception" is traditionally
considered an issue of conditional relevancy for the jury. However,
the Nebraska Supreme Court in State v. Jacob227 reversed a first de-
gree murder conviction because the foundation related to the first-
hand knowledge of the out-of-court speaker was inadequate to estab-

222. State v. Copple, 224 Neb. 672, 694-95, 401 N.W.2d 141, 157 (1987).
223. State v. Jacob, 242 Neb. 176, 198-99, 494 N.W.2d 109, 123-24 (1993).
224. 224 Neb. 672, 401 N.W.2d 141 (1987).
225. State v. Copple, 224 Neb. 672, 693, 401 N.W.2d 141, 156 (1987).
226. Copple, 224 Neb. at 695, 401 N.W.2d at 157.
227. 242 Neb. 176, 494 N.W.2d 109 (1993).
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lish either an "excited utterance" or a "residual" exception to the hear-
say rule.

In Jacob, the shooting victim, a former girlfriend of the defendant,
made the admitted statement while she was in intensive care in the
hospital. The victim, unable to speak at the time, identified the de-
fendant as the assailant by nodding her head affirmatively in response
to leading questions by several examiners. On appeal, the Supreme
Court reversed because the foundation had been inadequate on the
issue of firsthand knowledge of the victim:

[Wihether a witness had the opportunity to observe and did
actually observe the subject matter of the witness' testimony
is a preliminary question of admissibility determined by a
trial court pursuant to § 27-104. Sections 27-602 and 27-701
require that a witness testifying to objective facts must have
had means of knowing the facts from the witness' personal
observation.

228

The court specifically noted that the examiner's failure to ask the
victim certain foundational questions "leaves the record in doubt as to
whether the statement that Jacob did the shooting was an expression
of [the victim's] knowledge or merely an expression of her opinion."229

The court observed that the examiners failed to inquire of the victim
whether she actually saw the defendant do the shooting, whether she
had been wearing her glasses at the time, whether the bedroom in
which she had been shot at 3:45 a.m. had been illuminated, or
whether she had been awake or asleep at the time of the shooting.
Her death before trial prevented the prosecution from correcting these
foundational omissions.

The court cited both federal and state authority to the effect that
"a trial court has an obligation to make a [R]ule 104 preliminary de-
termination regarding admissibility before admitting evidence pursu-
ant to the rule found in the federal .... [and] [slstate ... counterparts
of the rule contained in § 27-602."230

The court's opinion in Jacob is confusing regarding the first-hand
knowledge foundational facts. Traditionally, first-hand knowledge is
an issue of conditional relevancy for the jury, rather than competency
for the court. If treated as an issue of conditonal relevancy, the court
would make a threshold determination that a reasonable juror could
find first-hand knowledge, but the issue otherwise would remain with

228. State v. Jacob, 242 Neb. 176, 198, 494 N.W.2d 109, 124 (1993).
229. Jacob, 242 Neb. at 201, 494 N.W.2d at 125.
230. Id. at 198-99, 494 N.W.2d at 124 (citing United States v. Davis, 792 F.2d 1299

(5th Cir. 1986), cert. denied, 479 U.S. 964; United States v. Burnett, 890 F.2d 1233, 1240
(D.C.Cir. 1989); State v. Ranieri, 586 A.2d 1094, 1098 (R.I. 1991); Burlington Northern
R. Co. v. Hood, 802 P.2d 458, 468 (Colo. 1990)).
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the jury. The court in Jacob did not discuss the differences in prelimi-
nary fact finding between issues of competency for the court under
Rule 104(1) and issues of conditonal relevancy for the jury under Rule
104(2). If first-hand knowledge was considered an issue of conditonal
relevancy, then the judge's role would be limited to a threshold deter-
mination that a reasonable juror could find the fact conditonally
relevant.

According to the facts, the declarant was obviously in the room
when the assailant killed her lover and critically injured her. Addi-
tionally, the declarant indicated by her assertive conduct an aware-
ness of the identity of the assailant. For the purpose of a threshold
finding of conditional relevancy, first-hand knowledge often is inferred
from such foundational evidence. Given the threshold foundational
testimony, factors such as the lighting present, the time of the night,
whether she was wearing glasses at the time, and whether she had
been awake or asleep at the time the shooting initially occurred all
would normally go to weight and credibility rather than admissibility.
The court's discussion of first-hand knowledge in Jacob as a Rule
104(1) preliminary issue of fact for the court and, correspondingly the
absence of any discussion of the issue of conditonal relevancy under
Rule 104(2), seem to unduly restrict the role of the jury in determining
this traditional issue of conditional relevancy.

The result in Jacob may be partially justifed for other reasons.
The court in Jacob reaffirmed that the residual exception to the hear-
say rule, Rule 804(2)(e), requires the court to determine preliminary
questions related to the trustworthiness of the statement.23 1 The
trustworthiness of an out-of-court statement evaluated under the
hearsay residual exception would be an issue of competency more
properly analyzed under Rule 104(1) as a preliminary issue of admis-
sibility for the court. On the issue of trustworthiness, the inadequacy
of the first-hand-knowledge foundation and the lack of cross-examina-
tion to test the inadequacies would be appropriate considerations for
the court.

The court in State v. Toney2 3 2 previously outlined the Rule 104(1)
preliminary fact requirements for the residual hearsay exception in
Rule 804(2)(e):

[A] court must examine the circumstances surrounding the
declaration in issue and may compare the declaration to the
closest hearsay exception as well as consider a variety of fac-
tors affecting trustworthiness of a statement, such as the na-
ture of a statement, that is, whether the statement is oral or

231. Id. at 194, 494 N.W.2d 109, at 121 (1993).
232. 243 Neb. 237, 498 N.W.2d 544 (1993).
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written; whether a declarant had a motive to speak truthfully
or untruthfully, which may involve an examination of the de-
clarant's partiality and the relationship between the declar-
ant and the witness; whether the statement was made under
oath; whether the statement was spontaneous or in response
to a leading question or questions; whether a declarant was
subject to cross-examination when the statement was made;
and whether a declarant has subsequently reaffirmed or re-
canted the statement.233

(ii) Preliminary Questions: Privilege

Rules of privilege are also examples of policy-based evidentiary
rules administered through the preliminary fact-finding responsibili-
ties of the court under Rule 104(1). By way of example, in considering
whether the attorney-client privilege provides a basis for excluding
otherwise relevant information, the judge must determine the prelimi-
nary facts that a statement (1) was made by a client, (2) to a lawyer,
(3) in confidence, and (4) for the purpose of facilitating the rendition of
legal assistance.

(iii) Preliminary Questions: Witness Qualification

The competency of a witness to testify as an expert under Rule
702 is a Rule 104(1) question of admissibility for the court.234

(iv) Preliminary Questions: Constitutional Issues

Constitutional issues bearing on the admissibility of evidence in a
criminal case are also within the purview of Rule 104(1). Regardless
of the relevancy of particular evidence, if the court makes a prelimi-
nary determination that the evidence has been obtained in violation of
constitutional rights, the court must exclude the evidence. The Ne-
braska Supreme Court discussed the applicability of Rule 104 to pre-
liminary fact finding in relation to constitutional protection in State v.
Salamon.23 5 The court stated:

existence of probable cause, as a prerequisite determinant for
admissibility of evidence obtained by a search or arrest, is a
preliminary question for a court as a judicial function without
intervention of a jury. See Neb. Evid. R. 104 (preliminary

233. State v. Toney, 243 Neb. 237, 245-46, 498 N.W.2d 544, 551 (1993) (citations
omitted).

234. See Skiles v. Security State Bank, 1 Neb. Ct. App. 360, 494 N.W.2d 355, 363
(1992); State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990); In re Interest of T.C.,
226 Neb. 116, 409 N.W.2d 607 (1987); State v. Copple, 224 Neb. 672, 401 N.W.2d 141
(1987).

235. 241 Neb. 878, 491 N.W.2d 690 (1992).
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questions concerning admissibility of evidence shall be deter-
mined by the judge). Under Rule 104, a trial court makes
preliminary determinations in relation to constitutional pro-
tection from unreasonable searches and seizures; therefore,
whether police had reasonable or probable cause to believe
that a felony had been committed or was being committed,
whether there was sufficient basis for issuance of a warrant,
whether seized evidence was within the scope of a warrant,
and whether there was consent to a search are all prelimi-
nary questions of fact to be decided by a judge, who makes the
final decision on admissibility outside the hearing of the jury
and preferably, even sometimes necessarily, before trial.23 6

2. Rule 104(2) Conditional Relevancy

While Rule 104(1) allocates to the judge responsibility for deter-
mining preliminary facts relative to the competency of otherwise rele-
vant evidence, Rule 104(2) allocates to the jury responsibility for
determining preliminary issues of conditional releyancy. 23 7 As exam-
ples of conditonally relevant facts, the Nebraska Supreme Court Com-
mittee on Practice and Procedure quoted the examples given in the
federal advisory committee's notes:

Thus when a spoken statement is relied upon to prove notice
to X, it is without probative value unless X heard it. Or if a
letter purporting to be from Y is relied upon to establish an
admission by him, it has no probative value unless Y wrote or
authorized it. Relevancy in this sence [sic] has been labelled
'conditional relevancy.' 238

If the judge, rather than the jury, determined questions of condi-
tional relevancy, then the role of the jury would be significantly re-
stricted. This does not mean that the judge does not have a role in
evaluating issues of conditional relevancy, but simply that the judge's
screening role is less significant. If the issue is one of conditional rele-
vancy under Rule 104(2), the judge makes only a threshold determina-
tion that there is sufficient evidence for a reasonable juror to find the
conditional fact; the jurors are instructed that they have responsibility
to determine at a preponderance level the existence of the conditional
fact as a precondition for considering the dependent fact. In compari-
son, if the issue is one of competency of evidence under Rule 104(1),
then the judge finally determines the issue of admissibility of the evi-

236. State v. Salmon, 241 Neb. 878,888-89,491 N.W.2d 690, 696-97 (1992) (citing 1
JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S EVIDENCE Paragraph 104[07]
(1992).

237. NEB. REV. STAT. § 27-104(2) (Reissue 1989).
238. PROPOSED NEBRASKA RuLEs, supra note 16, at 19 (quoting FED. R. EVID. 104(b)

advisory committee's notes).
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dence by a preponderance of the evidence; the jury does not reconsider
the issue of admissibility, but rather only the weight of the evidence.

Three traditional examples of factual conditions that are predi-
cates for the. logical relevancy of proffered evidence include: (1) the
first-hand-knowledge requirement of Rule 602, (2) use of prior bad
acts offered under Rule 404(2) for a narrower purpose than propen-
sity, and (3) the authentication requirement of Rule 901. The Ne-
braska Supreme Court has analyzed the first two issues, first-hand
knowledge and prior bad acts, as Rule 104(1) issues for the court
rather than conditional relevancy issues for the jury. Consequently,
the distinction between preliminary questions of fact for the court and
conditonal relevancy issues for the jury has been blurred in Nebraska.

(a) Conditional Relevancy: Rule 602 First-Hand Knowledge
Foundational Requirement

Under Rule 602, a lay witness is competent to testify regarding a
relevant event only if counsel establishes first-hand knowledge foun-
dation. Traditionally, the court has considered the issue of first-hand
knowledge an issue of conditional relevancy. In making a threshold
determination of the witness' first-hand knowledge of the relevant
fact, the judge decides only whether the foundational evidence of the
witness' first-hand knowledge is sufficient to permit a rational infer-
ence of personal knowledge. If a proponent has offered sufficient evi-
dence to permit this inference, then the judge should overrule a Rule
104(2) conditional relevancy objection and admit the testimony. At
the appropriate time, the judge will instruct the jury that they have
the ultimate responsibility to determine at a preponderance level
whether the witness in fact had personal knowledge of the relevant
fact. The judge instructs the jury to disregard the witness' testimony
if the jury determines that the witness did not have first-hand knowl-
edge of the relevant fact.

The Nebraska Supreme Court's opinion in State v. Jacob23 9 treats
first-hand knowledge foundation for hearsay statements as a Rule
104(1) preliminary issue of fact determination for the court, presuma-
bly at a preponderance level of proof.240 It is unclear whether the
holding in Jacob implies that issues of the first-hand knowledge of
witnesses generally are preliminary issues for the court under Rule
104(1) or rather issues of conditional relevancy for the jury under Rule
104(2). Such an interpretation would restrict the jury's traditional
role in determining first-hand knowledge issues.

239. 242 Neb. 176, 494 N.W.2d 109 (1993).
240. State v. Jacob, 242 Neb. 176, 198, 494 N.W.2d 109, 124 (1993).
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(b) Conditional Relevancy: Rule 404(2) Prior Bad Acts for a Narrow
Purpose

In Huddleston v. United States,24 1 the United States Supreme
Court held that the use of prior bad acts offered under Federal Rule of
Evidence 404(b) for the narrow purpose of proving identity is governed
by Rule 104(b) conditional relevancy. In Huddleston, the Court ex-
plained that before prior bad acts can be introduced for a narrow pur-
pose such as proving identity, the proponent must introduce evidence
that the defendant in fact committed the prior bad acts. In proving
this issue of conditional relevancy, the judge need not find by a pre-
ponderance of the evidence that the prior bad acts actually occurred,
but instead the judge need only find that there is sufficient evidence
for a reasonable juror to conclude by a preponderance of the evidence
that the prior bad act(s) occurred. The jury has the ultimate responsi-
bility to decide both the fact of the prior occurrence and the relevancy
of that act to the fact of identity.242

In comparison, the Nebraska Supreme Court in State v. Ste-
phens2 43 explained that, in reviewing the admission of prior bad acts
for narrower purposes than conforming behavior, the record should
show that the court preliminarily determined:

(1) whether the evidence was relevant, (2) whether the evi-
dence had a proper purpose, (3) whether the probative value
of the evidence outweighed its potential for unfair prejudice,
and (4) whether the trial court, if requested, instructed the
jury to consider the evidence only for the purpose for which it
was admitted.244

Nebraska's Rule 404(3) as amended in 1993 requires in criminal
cases that counsel prove prior bad acts to the court by clear and con-
vincing evidence. Presumably, the statute does not take this condi-
tional relevancy issue entirely from the jury as such an interpretation
could infringe upon the right to a jury trial. Once the court deter-
mines by clear and convincing evidence that the prior bad acts oc-
curred, the evidence should be presented to the jury with an
instruction that the jury also must find that the prior bad acts oc-
curred before the jury can consider the relevancy of such evidence.

241. 485 U.S. 681 (1988).
242. Huddleston v. United States, 485 U.S. 681, 689 (1988).
243. 237 Neb. 551, 466 N.W.2d 781 (1991) (reaching a decision before the Rule

404(3) amendment).
244. State v. Stephens, 237 Neb. 551,555, 466 N.W.2d 781, 785 (1991) (citing State

v. Yager, 236 Neb. 481, 461 N.W.2d 741 (1990). See State v. Perrigo, 244 Neb. 990, 510
N.W.2d 304 (1994); State v. Phelps, 241 Neb. 707, 490 N.W.2d 676 (1992); State v. Tim-
merman, 240 Neb. 74, 480 N.W.2d 411 (1992); State v. Clancy, 224 Neb. 492, 398
N.W.2d 710 (1987); State v. Craig, 219 Neb. 70, 361 N.W.2d 206 (1985).
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Newly enacted Rule 404(3) presents the spectre of the judge determin-
ing by clear and convincing evidence that the prior bad acts occurred,
with the jury ultimately deciding by the preponderence of the evidence
that the prior bad acts did not occur.

(c) Conditional Relevancy: Authentication

The issue of authentication of a writing or recording is
traditonally treated as an issue of conditional relevancy.245 A letter,
for example, is only relevant if it has been written by the person who
is the purported author. A recording of a conversation is only relevant
if the proponent of the evidence has laid foundation that the voice re-
corded is that of the person identified as the speaker. The proponent
must first authenticate authorship before the writing or recording be-
comes relevant. These are issues of conditional relevancy.

3. Rule 104(3) Hearings Outside the Presence of the Jury

(a) Conditional Relevancy Hearings Outside the Presence of the
Jury: Prior Bad Acts

Despite the fact that the admissibility of prior bad acts has been
traditionally considered an issue of conditional relevancy, Rule 404(3)
requires that the court determine the matter at a clear and convincing
evidence level of proof outside the presence of the jury. Even before
the 1993 amendment requiring an evidentiary hearing outside the
presence of the jury, the Nebraska Supreme Court in State v. Messer-
smith246 applauded the use of the motion in limine to consider the
admissibility of "other acts" evidence under Rule 404(2). The court
stated:

appropriate use of Rule 104(1) to resolve preliminary ques-
tions of admissibility, such as "other acts" evidence or other
troublesome situations which may be sticky wickets for intro-
duction of evidence, avoids evidential problems which need
never occur in a trial. For that foresight, we gratefully ac-
knowledge the proficiency of the district court and lawyers in
handling the question about "other acts" evidence in Messer-
smith's case.2 4 7

245. See United States v. Branch, 970 F.2d 1368 (4th Cir. 1993) (treating authentic-
ity as an issue of conditional relevancy).

246. 238 Neb. 924, 473 N.W.2d 83 (1991).
247. State v. Messersmith, 238 Neb. 924, 938, 473 N.W.2d 83, 93-94 (1991).
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(b) Conditional Relevancy Hearings Outside the Presence of the
Jury: Confessions

The voluntariness of confessions, an issue of conditional rele-
vancy, along with prior bad acts admitted under Rule 404(3), must be
heard by the judge preliminarily outside the presence of the jury.
During this pretrial hearing, the defendant may introduce evidence
contesting voluntariness, may show all the circumstances of the con-
fession and may cross-examine the witnesses offered in support of vol-
untariness. 24s  The trial court's pretrial determination of
voluntariness satisfies the Jackson v. Denno249 requirement that the
judge make an independent determination that a confession is volun-
tary before admitting the confession.

Under the principles of conditional relevancy, once the court
makes an independent determination of voluntariness, the confession
may be admitted. However, the jury must ultimately decide the fac-
tual issue of voluntariness. In State v. Ross,250 the court held that it
is prejudicial error if the court fails to submit the issue of voluntari-
ness to the jury.251

The court in State v. Bodtke,252 a forgery case, held that, while
confessions are distinguishable from admissions in that "[i]n a confes-
sion an accused admits guilt of every material element of the crime
charged against him, whereas in an admission an accused acknowl-
edges some fact or circumstance in itself insufficient to constitute an
acknowledgement of guilt but tending to prove the ultimate fact of
guilt," the admission of either requires determinations of voluntari-
ness at a threshold level by the court then ultimately by the jury.253

The court stated:
We hold as a general proposition: On questioned voluntari-
ness, an accused's statement, whether an admission or a con-
fession, made to private citizens, as well as to law
enforcement personnel, must be voluntary as determined by a
court for admissibility and as a fact ascertained by the
jury.

2 5 4

In comparison, the court in State v. McCurry,25 5 citing Rule
104(1), held that "[w]hether the Miranda warning has been properly

248. State v. Longmore, 178 Neb. 509, 518-19, 134 N.W.2d 66, 72-73 (1965).
249. 378 U.S. 368 (1964).
250. 183 Neb. 1, 157 N.W.2d 860 (1968).
251. State v. Ross, 183 Neb. 1, 6, 157 N.W.2d 860, 864 (1968) (citing Kitts v. State,

151 Neb. 679, 39 N.W.2d 283 (1949)).
252. 219 Neb. 504, 363 N.W.2d 917 (1985).
253. State v. Bodtke, 219 Neb. 504, 508, 363 N.W. 917, 921 (citing People v. Ge-

orgev, 38 Ill. 2d 165, 230 N.E.2d 851 (1967); 23 C.J.S. Criminal Law § 816 (1961)).
254. Bodtke, 219 Neb. at 513, 363 N.W.2d at 923.
255. 228 Neb. 841, 424 N.W.2d 364 (1988).
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administered and whether the defendant has waived those rights
specified in the Miranda warning are questions of law affecting the
admissibility of evidence and, as such, are matters for judicial deter-
mination, not questions of fact for the jury.2 5 6 In this sense the ad-
mission of voluntary statements by a criminal accused may require
both a Rule 104(1) preliminary finding of competency (compliance
with Miranda) as well as a Rule 104(2) finding of conditional rele-
vancy (voluntariness).

(c) Conditional Relevancy Hearings Outside the Presence of the
Jury: Other Preliminary Matters

While acknowledging that a Rule 104(1) pretrial hearing is not
required to determine the admissibility of the defendant's prior con-
victions under Rule 609, the Nebraska Supreme Court in State v. 01-
san2 5 7 recommended that such hearings take place outside the
presence of the jury in accordance with Rule 104(3). The court ex-
plained, "The suggested procedure appears to be a practicable mea-
sure which may be an ounce of prevention at the trial level, obviating
a pound of appellate cure and a ton of mistrials and retrials on account
of improper impeachment from contravention of Neb. Evid. R. 609."258

4. Rule 104(4) Testimony by an Accused on a Preliminary Matter

Rule 104(4) permits an accused to give foundational testimony
without being subjected to broad cross-examination. Thus, by testify-
ing in support of a motion to suppress, the accused is not subject to
broad cross-examination under Rule 611(2) regarding other matters.
However, the rule does not determine the extent to which. the prosecu-
tion may use the accused's testimony on the preliminary matter for
impeachment purposes. In United States v. Havens,259 the United
States Supreme Court permitted the introduction of an illegally seized
tee-shirt found in the defendant's suitcase after the defendant testi-
fied on a preliminary matter that he had not carried a tee-shirt in his
suitcase.

5. Rule 104(5) Weight and Credibility

Rule 104(5) complements Rules 104(1) and 104(2) in emphasizing
that the jury, not the judge, retains ultimate fact-finding responsibil-
ity regarding the weight and credibility of evidence. The fact that the

256. State v. McCurry, 228 Neb. 841, 850, 424 N.W.2d 364, 370 (1988) (citations
omitted).

257. 231 Neb. 214, 436 N.W.2d 128 (1989).
258. State v. Olsan, 231 Neb. 214, 231, 436 N.W.2d 128, 138-39 (1989).
259. 446 U.S. 620 (1980).
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judge under Rule 104(1) admits evidence does not determine the pro-
bative value the jury should afford the evidence. The weight and cred-
ibility of the evidence rests with the jury throughout the trial. Thus,
the opponent may not only challenge the testimony on cross-examina-
tion, but the opponent may also introduce contradictory or impeach-
ment evidence that may bear on the probative value of any evidence
admitted.

E. FEDERAL VARIATIONS

Nebraska Rule of Evidence 104 is largely verbatim Federal Rule
of Evidence 104. The notable exception is Rule 104(1) which omits the
final sentence of Federal Rule 104(a) - "In making its determination
it is not bound by the rules of evidence except those with respect to
privileges."260 As indicated in the legislative history, the Nebraska
Supreme Court Committee on Practice and Procedure eliminated this
provision, less to modify the rule than to avoid emphasizing this prac-
tical reality. Because no Nebraska court has held that the judge in
determining preliminary issues of fact relative to determining the ad-
missibility of evidence must rely only on admissible evidence, the op-
eration of the two rules may be identical.

V. SECTION 27-105 LIMITED ADMISSIBILITY

A. STATEMENT OF THE RULE

When evidence which is admissible as to one party or for one
purpose but not admissible as to another party or for another
purpose is admitted, the judge, upon request, shall restrict
the evidence to its proper scope and instruct the jury
accordingly.261

B. LEGISLATIVE HISTORY

Nebraska adopted Federal Rule of Evidence 105. The Nebraska
Supreme Court Committee on Procedure and Practice commented
summarily:

This is probably true everywhere. Kucaba v. Kucaba,
146 Neb. 116, 18 N.W.2d 645 (1945); McCormick on Evidence,
§ 59. Both the rule of admissibility and the need for a request
by the party adversely affected are stated in Johnson v.
Riecken, 185 Neb. 78, 173 N.W. 2d 511 (1970).262

260. Compare NEB. REV. STAT. § 27-104(1) (Reissue 1989) with FED. R. EVIn. 104(a).
261. NEB. REV. STAT. § 27-105 (Reissue 1989).
262. PROPOSED NEBRASKA RuLEs, supra note 16, at 22.
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C. FOUNDATION

1. The proponent offers evidence admissible for either an identifi-
able purpose or against an identifiable party.

2. The opponent objects on the grounds that (1) the evidence is
inadmissible either for certain purposes or against certain parties,
and/or (2) on Rule 403 grounds that a limiting instruction would not
be effective in limiting the improper use of the evidence.

3. If the court deems the evidence is admissible for limited pur-
poses the opponent must decide whether to request a limiting
instruction.

4. The opponent should also insist that the proponent be re-
stricted in its use of the evidence during closing argument and, if nec-
essary, that a limiting instruction be renewed at that time.

D. INTERPRETIVE ANALYSIS

Rule 105 governs the admissibility of evidence for limited pur-
poses. In many circumstances, evidence may be relevant and admissi-
ble for one purpose but inadmissible for another. For example, a prior
inconsistent statement may under certain circumstances be admissi-
ble for impeachment purposes, but inadmissible to prove the truth of
the matter asserted. Rule 105 permits the judge to admit the evidence
for the limited admissible purpose but directs the judge, upon request,
to give a limiting instruction. Such a limiting instruction identifies
both the permissible and impermissible uses of the evidence.

Rule 105 anticipates that the judge, upon request, will give a lim-
iting instruction. However, the rule does not specify the timing of the
instruction. The Nebraska Supreme Court addressed this issue in
State v. Ryan.2 63 In Ryan, a first-degree murder case, the defendant
complained on appeal that the trial court erred in refusing to orally
instruct the jury at the time the evidence was offered that evidence
pertaining solely to a co-defendant could not be considered against the
defendant. Although the judge gave a limiting instruction in the gen-
eral instructions to the jury at the end of the case, the judge refused
the defendant's request that the instruction be given contemporane-
ously with the testimony. Rejecting the defendant's argument, the
Nebraska Supreme Court held that "[wihile the giving of a limiting
instruction is mandatory when requested, it is within the trial court's
discretion whether to give a limiting instruction contemporaneously
with the testimony or in the general instructions to the jury."2 64

263. 233 Neb. 74, 444 N.W.2d 610 (1989).
264. State v. Ryan, 233 Neb. 74, 99, 444 N.W.2d 610, 628 (1989) (citing Lowther v.

United States, 455 F.2d 657 (10 Cir. 1972), cert. denied, 409 U.S. 857).
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This rule is closely related to and often entails a Rule 403 balanc-
ing of probative value against the dangers of unfair prejudice, confu-
sion, misleading the jury, and needless consumption of time. While
the theory of limited admissibility is well established, a limiting in-
struction under certain circumstances may be an inadequate precau-
tionary measure. The United States Supreme Court in Bruton v.
United States265 made this clear when the Court held that a confes-
sion of a co-defendant implicating the defendant would have such a
prejudicial effect that no limiting instruction could cure the likely ef-
fect on the jurors. Thus, evidence in a criminal case having limited
admissibility may be admissible with a limiting instruction only
where the risk of prejudice is qualitatively less serious than the risk
present in Bruton.

Aside from the confession of a co-defendant, perhaps nowhere is
the prejudicial effect of evidence admissible for a limited purpose more
threatening than in the case of prior bad acts, especially sexual
acts.26 6 The Nebraska Supreme Court considered the effective impact
of a limiting instruction in such a case in State v. Yager.267 Yager
involved charges of sexual assault committed against a male child.
During a police investigation, the defendant admitted that he might
have accidentally touched the child's penis while rubbing his stomach
to soothe a stomach ache. At trial the defendant denied ever touching
the child. The court, over an improper character evidence objection,
admitted evidence that the defendant had extended sexual contacts
with two other male children over a period of time. The court in-
structed the jury that the prior bad acts evidence was admissible only
on the issue of the defendant's state of mind, namely whether any
touching had been for purposes of sexual gratification within the
meaning of the criminal statute.

On appeal, the defendant argued that Rule 105 was subject to the
overriding protection of Rule 403. As applied to the facts, the defend-
ant argued that the probative value of the other similar sexual acts
was outweighed by the prejudicial effect of such evidence. Denying

265. 391 U.S. 123 (1968).
266. Prior bad acts are admissible under 404(2) for a narrower purpose than propen-

sity. NEB. REV. STAT. § 27-404(2) (Reissue 1989).
267. 236 Neb. 481, 461 N.W.2d 741 (1990). See State v. Stephens, 237 Neb. 551,

555, 466 N.W.2d 781, 785 (1991) (holding that evidence of the defendant's sexual acts
with his four-year-old step daughter are admissible to show absence of accident and
absence of mistake and identity in the defendant's trial for first degree sexual assault on
his one-month-old granddaughter); State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83
(1991) (admitting testimony about prior transactions and stolen property); State v. Rei-
man, 1 Neb. Ct. App. 1113, 1117 (1992) (admitting, in a sexual offense case, testimony of
prior homosexual acts on other boys as having independent relevancy, with the court
instructing the jury under Rule 105 that the other acts were admitted for the limited
purpose of showing intent, motive, and opportunity).
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this argument on appeal, the court held that the limiting instruction
effectively circumscribed the use of the evidence. In dissent, Justice
Shanahan quoted a California case that stated:

It is the essence of sophistry and lack of realism to think
that an instruction or admonition to a jury to limit its consid-
eration of highly prejudicial evidence to its limited relevant
purpose can have any realistic effect. It is time that we face
... that jurors are mere mortals .... We live in a dream
world if we believe that jurors are capable of hearing such
prejudicial evidence but not applying it in an improper
manner.268

Notwithstanding the intuitive concern regarding the effectiveness
of a limiting instruction concerning prior bad acts, the Nebraska
Supreme Court regularly admits such evidence and upholds the effec-
tiveness of a limiting instruction in curtailing misuse of the evidence.
Thus, in State v. Perrigo,269 the court justified admitting evidence of a
prior burglary to explain the origin of the gun used in the first-degree
murder and upheld the use of a Rule 105 limiting instruction. The
court stated:

The district court's limiting instruction restricted the jury's
use of the evidence and minimized the tendency to suggest a
decision on an improper basis. See Neb. Evid. R. 105....
Consequently, the court's instruction reduced possible preju-
dice due to admission of the bar burglary evidence. 270

Of course, where evidence is admitted for a limited purpose, coun-
sel must carefully avoid using the evidence for impermissible purposes
both at the time it was offered and during closing arguments. More-
over, the opponent is entitled to a limiting instruction both when the
evidence is admitted and during the final jury instructions.

A Rule 105 limiting instruction is analogous but is distinguish-
able from other trial instructions that are within the court's common
law control over the mode and order of the presentation of evidence.
Thus, under Rule 104(2), the court may give a conditional relevancy
instruction directing the jury to consider a particular document only if
the jury determines by a preponderance of the evidence that the docu-
ment is what it purports to be. The court also may give a curative
instruction following the granting of a Rule 103(a) motion to strike
directing the jury to disregard the evidence stricken. The court may
also give a cautionary instruction stating that the jury may take into

268. State v. Yager, 236 Neb. 481, 496, 461 N.W.2d 741, 750 (1990) (Shanahan, J.,
dissenting) (quoting People v. Gibson, 56 Cal. App. 3d 119, 130, 128 Cal. Rptr. 302, 308
(1976)).

269. 244 Neb. 990, 510 N.W.2d 304 (1994).
270. State v. Perrigo, 244 Neb. 990, 1001, 510 N.W.2d 304, 311.
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consideration the bias or interest of a witness in evaluating that wit-
ness' credibility. Each of these instructions are in some respect limit-
ing instructions, but they are distinguishable from a Rule 105 limiting
instruction. A Rule 105 limiting instruction draws the jury's attention
to the limited relevancy for which the evidence may be considered.

E. FEDERAL VARIATIONS

Nebraska adopted verbatim Federal Rule of Evidence 105 and no
variations are anticipated.

VI. SECTION 27-106 REMAINDER OF OR RELATED
WRITINGS OR RECORDED STATEMENTS; ACTION
OF JUDGE

A. STATEMENT OF THE RULE

(1) When part of an act, declaration, conversation or writing
is given in evidence by one party, the whole on the same sub-
ject may be inquired into by the other. When a letter is read,
all other letters on the same subject between the same parties
may be given. When a detached act, declaration, conversa-
tion or writing is given in evidence, any other act, declaration
or writing which is necessary to make it fully understood, or
to explain the same, may also be given in evidence.
(2) The judge may in his discretion either require the party
thus introducing part of a total communication to introduce
at that time such other parts as ought in fairness to be con-
sidered contemporaneously with it, or may permit another
party to do so at that time.271

B. LEGISLATIVE HISTORY

Nebraska adopted the principle underlying the rule of complete-
ness represented in Federal Rule of Evidence 106, but enacted a more
expansive rule covering both written and oral statements as well as
acts in keeping with Nebraska practice. The Nebraska Supreme
Court Committee on Practice and Procedure justified the departure
from the federal rule by stating:

The rule differs from the federal rule because the Ne-
braska committee felt our statute more accurately states the
rule of completeness. It is not believed that there is any sig-
nificant difference. Rule [106(1)] concerns admissibility and
rule [106(2)] concerns the time during trial when additional
matter should be introduced.

271. NEB. REv. STAT. § 27-106 (Reissue 1989).
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Rule [106(2)] is present Section 25-1215. It has been ap-
plied repeatedly and is construed to admit explaining matter
even though it might otherwise not be admissible as hearsay
or opinion or the like. Spani v. Whitney, 172 Neb. 550, 110
N.W.2d 103 (1961).

Rule [106(2)] is designed to make sure that interrelated
matter is put before the trier in such a way as to keep the
trier from being misled. It is a special application of rule
611(a) .... 272

C. FOUNDATION

1. The proponent of evidence offers evidence (whether a written
or oral statement, recording, or an act).

2. The opponent is aware of additional evidence involving the
same subject that will place the admitted evidence in context, thereby
avoiding misleading the trier of fact and insuring a fair presentation
of the evidence.

3. The opponent either interrupts during the proponent's case-in-
chief on the basis of the rule of completeness and offers the additional
evidence that will place the initial evidence in context or delays until
cross-examination and then offers the contextual evidence.

4. The trial judge evaluates the additional evidence and rules on
whether it is sufficiently related to the initially proffered evidence to
justify, as a matter of fairness, its contemporaneous admission.

D. INTERPRETIVE ANALYSIS

Nebraska Rule of Evidence 106 codifies Nebraska's prior law con-
cerning the rule of completeness. 273 Patterned after the common law,
the rule of completeness adopts the intuitive notion that, as a matter
of fairness, statements ought not to be taken out of context.

1. Rule 106(1) Scope of the Rule of Completeness

The scope of Rule 106(1) has presented a persistent issue for the
Nebraska courts. In many respects, Rule 106 represents a specific in-
stance of the general "scope of cross-examination" rule contained in
Rule 611(2):

Cross-examination should be limited to the subject matter of
the direct examination and matters affecting the credibility of
the witness. The judge may, in the exercise of discretion, per-

272. PROPOSED NEBRASKA RULEs, supra note 16, at 23.
273. NEB. REv. STAT. § 25-1215 (1943).
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mit inquiry into additional matters as if on direct
examination.

2 74

An interpretivist issue for the court under both rules involves the
determination of what constitutes "the same subject." Whether issues
fit within "the same subject" as used in Rule 106(1), or are the same
"the subject matter" as intended under Rule 611(2), is largely within
the discretionary control of the trial judge.

(a) Same Subject: Scope

Under both Rule 106 and Nebraska's former rule of completeness
statutes,"the Nebraska Supreme Court has upheld the trial court's au-
thority to interpret broadly the scope of the "the same subject" clause.

(i) Complete Conversation or Statement

The issue of the rule of completeness commonly arises in the con-
text of a party introducing only part of a conversation or statement.
In this context, the courts interpret "same subject" very broadly. For
example, in Roeder v. State,27 5 the court upheld the trial court's ad-
mission of an entire conversation between a sheriff and a third party.
The court stated, "Since the defendant, himself, first introduced evi-
dence of a part of the conversation in question, the court properly
ruled that the state was entitled to give the whole of the conversation
on the same subject-matter."2 76 Again, in Jensen v. Romigh,2 77 be-
cause letters related to the transaction were admitted by defendant,
the defendant opened the door for proof of the contents of other related
letters. In Jensen, the court said, "Plaintiff should have been permit-
ted to prove the contents of these letters. They throw light on the
transaction, would have made the letters written by defendants more
understandable, and they are part of the correspondence, part of
which had already been admitted."2 78

(ii) Same Subject: Acts

While arising primarily in the context of statements, the Ne-
braska courts also apply the rule of completeness to acts. For exam-
ple, the court in Lindley v. Wabash Ry. Co. 2 79 held that, because the
defendant on direct introduced evidence related to the repairs of an
allegedly dangerous platform, the defendant opened the door for evi-

274. Id. § 27-611(2).
275. 119 Neb. 116, 227 N.W. 446 (1929).
276. Roeder v. State, 119 Neb. 116, 121, 227 N.W. 446, 448 (1929).
277. 133 Neb. 71, 274 N.W. 199 (1937).
278. Jensen v. Romigh, 133 Neb. 71, 78, 274 N.W. 199, 203 (1937).
279. 120 Neb. 195, 233 N.W. 450 (1930), cert. denied, 283 U.S. 863 (1931).
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dence that might otherwise have been inadmissible as a subsequent
remedial repair. The court stated, "When defendant went into the
question of removal of the planks, we think it opened up the subject of
repairs.... Defendant brought out a part of the transaction, and
plaintiff was entitled to have the whole transaction disclosed to the
jury."

28 0

(iii) Same Subject: Exhibits

Applying the the rule of completeness to exhibits, the court in
Snyder v. Lincoln281 explained t,hat when plaintiff put part of the
deposition exhibits in evidence and referred to them on direct, the
plaintiff opened the door for the defendant to admit the complete ex-
hibits. Similarly, the court in First Nat'l Bank in Mitchell v. Kurtz2 82

applied the rule of completeness to admit an amended inventory de-
spite the fact that the amended inventory was completed and filed
subsequent to the institution of the subject suit and undoubtedly in
response to the issues raised in the suit.

(iv) Same Subject: Opening the Door Through Impeachment

Before considering impeachment questions, counsel should con-
sider any possible rule of completeness exposure such question may
have on evidence that would otherwise be excludable. Perhaps one of
the most controversial Nebraska cases in this area is State v.
Schrein.283 Daniel Schrein was found guilty in a jury trial of five
counts of sexual assault of a child. The Nebraska Court of Appeals
reversed Schrein's convictions and remanded the cause for a new trial
on the ground that the trial court abused its discretion in admitting
under Rule 106 a Redbook article on pedophilia that the defense
brought up on cross-examination of an investigating officer, Sargent
Bovasso.28 4 Reversing the Nebraska Court of Appeals, the Nebraska
Supreme Court held that the trial court properly applied Rule 106 in
admitting the evidence.

Sergeant Bovasso had interviewed some of the alleged sexual as-
sault victims. On cross-examination, the defense asked whether Ser-
geant Bovasso showed the interviewed victims a magazine on
pedophiles, ostensibly to suggest that he had improperly influenced
the witnesses during the interview. On redirect, the state introduced,

280. Lindley v. Wabash Ry. Co., 120 Neb. 195, 207, 233 N.W. 450, 451 (1930), cert.
denied, 283 U.S. 863 (1931).

281. 153 Neb. 611, 45 N.W.2d 749 (1951).
282. 232 Neb. 254, 440 N.W.2d 432 (1989).
283. 244 Neb. 136, 504 N.W.2d 827 (1993).
284. State v. Schrein, 1 Neb. Ct. App. 1581 (1992) rev'd, 244 Neb. 136, 504 N.W.2d

827 (1993).
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for the purpose of rehabilitating the witness under Rule 106, a copy of
the Redbook article that the defense asked about on cross-examina-
tion. The defense objected that the article's reference to pediatricians
as potential child molesters did not qualify under the rule of complete-
ness because the defense never introduced anything from the article.
The court of appeals agreed and reversed on that bases. In reversing
the court of appeals, the Nebraska Supreme Court held that "under
§ 27-106, when defense counsel leaves a false impression, the trial
court may allow the use of otherwise inadmissible evidence to clarify
or complete an issue opened up by defense counsel."2 s 5 In support of
its ruling, the court explained that "[aiccording to the advisory com-
mittee's notes, one of the purposes behind federal Rule 106 is to allow
a party to correct a misleading impression created when part of a
statement is taken out of context."28 6 Applied to the facts, when de-
fense cross-examined the sergeant about his showing the magazine to
victims during his investigation, the defense opened the door under
Rule 106 to the introduction of the article itself. The state was enti-
tled to rehabilitate the witness by introducing the magazine.

Dissenting Judge Shanahan insisted that the majority misapplied
Rule 106. In his dissent, Judge Shanahan stated:

Although Rule 106 may have allowed the State to elicit other
parts of Bovasso's conversation with [the victim], the State
instead introduced a document, the magazine article, as the
balance of the 'same subject' of inquiry during cross-examina-
tion of Bovasso. How a document becomes the balance of a
conversation is unexplained and remains a puzzlement. 2 7

Judge Shanahan seems correct. Excerpts from the magazine article
were not introduced on cross-examination and introduction of the arti-
cle did little to restore or buttress Bovasso's credibility. Consequently,
admission of the magazine does not appear to fit "the same subject"
criteria of Rule 106.

The Nebraska Supreme Court has held that the rule of complete-
ness permits admission of contextual statements even if the initial ref-
erence was for an impeachment purpose that failed.28 8

(b) Same Subject: Beyond the Scope

Because the rule of completeness clearly rests upon the moral
principle of fairness, where fairness does not require the admission of

285. State v. Schrein, 244 Neb. 136, 143, 504 N.W.2d 827, 832 (1993) (citations
omitted).

286. Schrein, 244 Neb. at 145, 504 N.W.2d at 833.
287. Id. at 150, 504 N.W.2d at 836 (Shanahan, J., dissenting).
288. Spani v. Whitney, 172 Neb. 550, 554-56, 110 N.W.2d 103 (1961).
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contemporaneous statements or evidence, the court should exercise
discretionary authority to exclude such evidence.

(i) Same Subject: Out of Context Statements

The rule of completeness does not require the admission of non-
contextual contemporary statements. As expressed in Chirnside v.
Lincoln Tel. & Tel. Co. :289

[glenerally, the rule of completeness is concerned with the
danger of admitting a statement out of context. McCormick
on Evidence § 56 (E. Cleary 3d ed. 1984). When this danger is
not present it is not an abuse of discretion to fail to require
the production of the remainder or, if it cannot be produced,
to fail to exclude all the evidence. 290

Consequently, in Chirnside, because the plaintiff only introduced the
driver's statement to the police that the truck he had been driving had
faulty brakes, it was within the trial court's discretion to exclude the
remainder of the statement that indicated the injured boy had been
running out into the street at the time of the accident.

Similarly, in Pettis v. Green River Asphalt Co.,291 a contract dis-
pute, because the defendant introduced only portions of a statement
that related to the intended meaning of the contract, other unrelated
statements in the same conversation were within the court's discre-
tion to exclude even though they may have independent relevance to
other issues in the case:

All the conversation on 'the same subject,' that is, the fact of
whether there was a contract or not, was what plaintiff was
entitled to call for; not all the conversation as to plaintiff's
claim. Anything in the conversation necessary to make this
statement as to the contract understood was admissible, or
that related distinctly to that contract.292

Again, in Struble v. Village of DeWitt,293 the court held that the
trial court judge had not abused his discretion in refusing to require
the whole of confidential communications between a patient and her
physician where the physician had treated her throughout her preg-
nancy and the claim involved only injuries suffered as a result of a slip
and fall. The court explained:

289. 224 Neb. 784, 401 N.W.2d 489 (1987).
290. Chirnside v. Lincoln Tel. & Tel. Co., 244 Neb. 784, 791,401 N.W.2d 489,494-95

(1987).
291. 71 Neb. 513, 99 N.W. 235 (1904).
292. Pettis v. Green River Asphalt Co., 71 Neb. 513, 518, 99 N.W. 235, 237 (1904).
293. 89 Neb. 726, 132 N.W. 124 (1911).
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A considerable latitude must be allowed a trial court in such
matters, and we do not think that this was such an abuse of
discretion as to require a reversal. 294

(ii) Same Subject: Acts Beyond the Rule of Completeness

While Nebraska's rule of completeness applies to acts as well as
statements, the same "contextual" requirement is necessary. For ex-
ample, in State v. Thompson,295 the defendant complained on appeal
that the trial judge abused his discretion in failing to admit evidence
of the physical abuse the defendant allegedly suffered eight years ear-
lier at the hands of her former boyfriend. The defendant intended the
evidence to support her defense that she had killed the victim, her
present boyfriend, in response to threats made by the victim. The
court rejected the argument, holding that the prior abuse by another
person was not relevant for any purpose and did not fit within Rule
106.

(iii) Same Subject: Inadmissible Evidence

The Nebraska Supreme Court has recognized the trial court's dis-
cretionary authority to exclude contemporaneous statements where
the evidence that is being completed is itself inadmissible. In State v.
Coffrnan,296 the court recognized "that other jurisdictions have held
that the party who first introduces improper evidence cannot object to
the admission of evidence from the other party relating to the same
matter."297 However, the court observed in contradistinction that "in
Nebraska... the admission of improper evidence on one side provides
no justification for the other party to introduce its own incompetent or
improper evidence in rebuttal."298 The court held that under Ne-
braska's rule of completeness, "the admission of [inadmissible] evi-
dence is not a matter of right, but rests with the sound discretion of
the court."

2 9 9

294. Struble v. Village of DeWitt, 89 Neb. 726, 732, 132 N.W. 124, 126 (1911). See
State v. Zarasua, 1 Neb. Ct. App. 1187 (1992) (holding that the state in a drug case was
allowed to admit selected tape recordings rather than tapes of all recorded conversa-
tions with the defendant, because "there was no danger of admitting statements out of
context.").

295. 244 Neb. 375, 507 N.W.2d 253 (1993).
296. 227 Neb. 149, 416 N.W.2d 243 (1987).
297. State v. Coffman, 227 Neb. 149, 155, 416 N.W.2d 243, 247 (1987) (citing 31A

C.J.S. Evidence § 190 (1964) (containing a compilation of cases)).
298. Coffman, 227 Neb. at 154-55, 416 N.W.2d at 247 (citing Damme v. Nebraska

Public Power Dist., 208 Neb. 478, 304 N.W.2d 45 (1981); Conley v. Hays, 153 Neb. 733,
45 N.W.2d 900 (1951); Dodge v. Kiene, 28 Neb. 216, 44 N.W. 191 (1889); McCartny v.
Territory, 1 Neb. 121 (1871)).

299. 227 Neb. at 155, 416 N.W.2d at 247 (citing Spani v. Whitney, 172 Neb. 550, 110
N.W.2d 103 (1961)).
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2. Rule 106(2) Discretionary Standard

Rule 106(2) provides a discretionary standard permitting the ad-
missibility of contextual evidence either contemporaneously or during
cross-examination. The rule does not compel the admissibility of all
contextual evidence as a precondition for admitting any relevant evi-
dence. For example, in State v. Manchester,3 0 0 a first-degree Murder
case, the prosecution admitted two of three cassette sound recordings
taken during police surveillance of the defendant's conversations. The
police testified that the third tape had been lost, and both sides were
permitted to offer testimony regarding the conversations contained on
the third tape. On appeal, the defendant argued that the trial judge
abused his discretion under Rule 106 in admitting two tapes when the
missing tape may have contained exculpatory evidence. Rejecting the
defendant's argument, the court explained:

The Nebraska statute does not automatically require
that the proponent of evidence produce remaining portions of
a writing or statement upon request by an opponent. Rather,
it permits inquiry into the whole on cross-examination or in-
troduction of the whole by the opponent. In his discretion a
judge may require introduction of the remainder as fairness
requires.

30 1

The court further indicated that "the rule of completeness is concerned
with the danger of admitting a statement out of context. When this
danger is not present it is not an abuse of discretion to fail to require
the production of the remainder or, if it cannot be produced, to exclude
all the evidence. 30 2 Because both the State and the defendant offered
oral testimony regarding the conversation contained on the lost tape,
and it was apparent that the third tape dealt with a different conver-
sation on a different date, the exclusion did not create an "'out-of-con-
text situation' envisioned by the rule."30 3

Rule 106(2), which permits the contemporaneous introduction of
contextual evidence, does not preclude the opponent of the proffered
evidence from delaying the introduction of the contextual evidence un-
til cross-examination. That is, the opponent does not waive the effect
of the rule of completeness if the rule is not invoked at the time the
triggering evidence is initially offered.

300. 213 Neb. 670, 331 N.W.2d 776 (1983).
301. State v. Manchester, 213 Neb. 670, 679, 331 N.W.2d 776, 782 (1983) (citing

Spani v. Whitney, 172 Neb. 550, 110 N.W.2d 103 (1961).
302. Manchester, 213 Neb. at 679, 331 N.W.2d at 782 (citing McCoRmiK ON Evi-

DENCE § 56 (2d ed. 1972)).
303. Id. at 679, 331 N.W.2d at 782.
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In National Bank of Commerce Trust and Say. Ass'n, Lincoln v.
Katleman,304 for example, the opponent on cross-examination in-
quired for the first time into contextual matters regarding the dis-
puted guarantee agreement. Citing Rule 106, the court ruled that
"[t]he plaintiff invited the testimony and cannot be now heard to com-
plain that its invitation was accepted."30 5

E. FEDERAL VARIATIONS

Federal Rule of Evidence 106 more succinctly states:
When a writing or recorded statement or part thereof is

introduced by a party, an adverse party may require the in-
troduction at that time of any other part or any other writing
or recorded statement which ought in fairness to be consid-
ered contemporaneously with it.30

6

The wording of the federal rule differs from the Nebraska rule,
and coincidentally the federal common law rule, in several respects.
First, most importantly, the federal rule applies only to written or re-
corded statements; the Nebraska rule applies additionally to oral
statements and acts. Second, the federal rule explicitly recognizes
"fairness" as the limiting principle to the scope of Rule 106; the Ne-
braska rule's alternative reference to "same subject" requires interpre-
tive analysis without the benefit of the explicit fairness principle.
Third, the federal rule expressly provides only for contemporaneous
disclosure of contextual statements; the Nebraska rule expressly gives
the opponent the choice between contemporaneous disclosure or dis-
closure during cross-examination or both.30 7 Fourth, because the
United States Supreme Court in Beech Aircraft v. Rainey308 indicated
that Rule 106 "partially codifie[s]" the federal common law rule of
completeness, it may be argued that the federal common law rule of
completeness has not been superseded by Rule 106. It may also be
argued that the Nebraska rule was expressly intended to cover prior
Nebraska practice regarding the rule of completeness and, therefore,
no alternative common law authority is available if the rule appears
inapplicable.

304. 201 Neb. 165, 266 N.W.2d 736 (1978).
305. National Bank of Commerce Trust and Say. Ass'n, Lincoln v. Katleman, 201

Neb. 165, 172, 266 N.W.2d 736, 741 (1978).
306. FED. R. Evm. 106.
307. The United States Supreme Court commented on the importance of contempo-

raneous disclosure by explaining that the rule avoids the "danger that an out-of-context
statement may create such prejudice that it is impossible to repair by a subsequent pres-
entation of additional material." Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 171-72
n.14 (1988).

308. 488 U.S. 153 (1988).
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These literal differences between the federal and Nebraska rules
of completeness have proven largely illusory, because the separate
rules have been applied quite consistently. For example, while Fed-
eral Rule of Evidence 106 expressly covers only written and recorded
statements, the United States Court of Appeals for the Seventh Cir-
cuit has applied the rule of completeness to oral statements either on
the rationale that Rule 106 applies to oral statements as well30 9 or on
the alternative rationale that Rule 611(a) gives the court common law
authority to require admittance of oral statements that contextually
are interrelated.3 10

Also, while Federal Rule of Evidence 106 expressly addresses only
contemporaneous introduction of contextual evidence, the Advisory
Committee Comment to Rule 106 indicates that "[tihe rule does not in
any way circumscribe the right of the adversary to develop the matter
on cross-examination or as part of his own case."311 Rule 106, then,
permits an exceptional opportunity to interrupt a party's case by re-
quiring the timely admission of potentially contradictory evidence, but
the rule does not preclude the opposing party from waiting until cross-
examination to introduce the contemporaneous contradictory
evidence.

Also, while the reference in Nebraska Rule of Evidence 106 to
"same subject" rather than "fairness" could have led to a broader invo-
cation of the rule of completeness under Nebraska law, the courts in
both jurisdictions have largely followed a fairness limiting principle.

Finally, the federal court's supplementing Rule 106 by the com-
mon law rule of completeness, which the Nebraska Rule 106 sought to
codify, suggests that the courts will likely interpret the two rules very
similarly despite their literal differences.

ARTICLE XI

I. SECTION 27-1101 APPLICABILITY OF RULES; COURTS;
PROCEEDINGS GENERALLY; RULES INAPPLICABLE;
GRAND JURY, MISCELLANEOUS PROCEEDINGS;
RULES APPLICABLE IN PART

A. STATEMENT OF THE RULE

(1) These rules apply to the following courts in the State of
Nebraska: Supreme Court, [Court of Appeals], district
courts, county courts, and juvenile courts. The word

309. United States v. Lewis, 954 F.2d 1386 (7th Cir. 1992).
310. United States v. Haddad, 10 F.3d 1252 (7th Cir. 1993).
311. FED. R. Evm. 106, advisory committee's note.
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"judge" when used in § 27-1101-1103 shall mean any
judge of any court to which the rules apply or other officer
who is authorized by statute to hold any hearing to which
these rules apply.

(2) These rules apply generally to all civil and criminal pro-
ceedings, including contempt proceedings except those in
which the judge may act summarily.

(3) The rules with respect to privileges apply at all stages of
all actions, cases, and proceedings.

(4)The rules (other than those with respect to privileges), do
not apply in the following situations:
(a) Proceedings before grand juries;
(b) Proceedings for extradition or rendition; preliminary ex-

aminations or hearings in criminal cases; sentencing or
granting or revoking probation; issuance of warrants for
arrest, criminal summonses, and search warrants; and
proceedings with respect to release on bail or otherwise;

(c) Contested cases before an administrative agency under
the Administrative Procedure Act, unless a party to the
case requests that the agency be bound by the rules of evi-
dence applicable in the district court; or

(d) Proceedings before the Nebraska Workers' Compensation
Court or the Small Claims Court.312

B. LEGISLATIVE HISTORY

Subdivision 1.
Nebraska Rule of Evidence 1101(1), similar to Federal Rule of Ev-

idence 1101(a), covers the scope of the evidentiary rules. While the
variety of state and federal courts are substantially different, both
rules provide for a broad application of the rules. The Nebraska
Supreme Court Committee on Practice and Procedure ("Committee")
noted that "[tihese rules have been made applicable to all courts now
generally bound by the rules of evidence applicable in District
Courts."

3 1 3

Subdivision 2.
The Nebraska Supreme Court Committee on Practice and Proce-

dure commented in reference to Subdivision 2 that "[t]he language is
intended to be broad enough to cover every conceivable case."3 14

Subdivision 3.
Adopting Federal Rule of Evidence 1101(c), the Committee, in ex-

plaining Subdivision 3 quoted from the Federal Advisory Committee,

312. NEB. REV. STAT. § 27-1101 (Reissue 1989).
313. See PROPOSED NEBRASKA RuLEs, supra note 16, at 192.
314. PROPOSED NEBRASKA RuL s, supra note 16, at 192.
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noted:. "Singling out the rules of privilege for special treatment is
made necessary by the limited applicability of the remaining rules."3 15

Subdivision 4.
Subdivision 4 expressly excepts the evidentiary rules from specific

proceedings in which the applicability of the rules would be overly
burdensome or contrary to the nature of the proceedings. The Com-
mittee quoted the Federal Advisory Committee notes to the effect:
"The rule is not intended as an expression as to when due process or
other constitutional provisions may require an evidentiary
hearing."316

Nebraska did not adopt Federal Rule of Evidence 1101(d)(1)
which suspends the applicability of the evidentiary rules to the court's
determination of preliminary issues of fact under Rule 104. This dele-
tion is consistent with Nebraska's Rule 104 which also dropped the
language of the comparable federal rule making the rules inapplicable
to the court's determination of preliminary issues of fact relevant to
the competency of evidence.

Nebraska's Rule l101(4)(a) is nearly identical to Federal Rule of
Evidence 1101(d)(2) which excepts the rules from grand jury proceed-
ings. 31 7 The Nebraska Supreme Court Committee on Practice and
Procedure observed, "This exception is not particularly significant in
Nebraska since almost all criminal prosecutions are instituted by the
filing of an Information. Nebraska courts have not ruled upon the
question of whether only competent evidence may be used to support
an indictment."318

Nebraska's Rule 1101(4)(b) is almost verbatim Federal Rule of
Evidence l101(d)(3). The Committee on Proposed Rules commented:

The rules exempt preliminary examinations in criminal
cases. This is in keeping with existing Nebraska criminal
procedure .... Extradition proceedings are governed in detail
by statute .... Traditionally the rules of evidence have not
been applied .... Warrants for arrest, criminal summonses
and search warrants are issued upon a complaint showing
probable cause.... The nature of the proceedings makes ap-
plication of the formal rules of evidence inappropriate and
impractical. Proceedings with respect to release on bail do
not call for the application of formal rules of evidence. ...
Contempts committed in the presence of the court may be
summarily punished.... The circumstances which preclude

315. Id.
316. Id.
317. Compare NEB. REv. STAT. § 27-1101(4)(a) (Reissue 1989) with FED. R. EvID.

1101(d)(2).
318. PROPOSED NEBRASKA RuLEs, supra note 16, at 192.
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application of the rules of evidence in the situation are not
present in other cases of contempt. Under Nebraska law a
charge of contempt committed outside the presence of the
court must be made by information and the party charged
must be notified of the accusation against him and given a
reasonable opportunity to make his defense.... In such a
situation the formal rules of evidence apply.3 19

Under Nebraska Rule 1101(4)(c), the rules also do not apply to
contested cases before an administrative agency under the Adminis-
trative Agency Act unless a party requests that the parties be bound.
This is consistent with Nebraska's Administrative Procedure Act,
which allows the Nebraska Rules of Evidence to be invoked by either
party giving three day notice. If a party chooses to have the formal
rules applied, then the same statute imposes the additional costs to
the losing party.3 20

Nebraska's Rule 1101(4)(d) excepts the rules in the Worker's
Compensation Court and the Small Claims Court.3 2 1

C. FOUNDATION

1. Counsel asks the court to take judicial notice of either the ap-
plicability or nonapplicability of the Nebraska Rules of Evidence, de-
pending upon the forum.

2. If the proceedings are before an administrative agency, and if
counsel wants the formal rules of evidence applied, counsel must give
opposing counsel and the agency notice of an intent that the agency
conduct the proceedings under the Nebraska Rules of Evidence.

3. In proceedings specifically exempted from the formal rules of
evidence, counsel should nonetheless make timely and specific eviden-
tiary objections if counsel wants to preserve a due process argument
for appeal.

4. In all proceedings, whether covered by or exempted from the
formal rules of evidence, counsel should invoke any applicable eviden-
tiary privilege intended to be preserved.

D. INTERPRETIVE ANALYSIS

1. Rule 1101(1) Scope

Rule 1101(1) identifies the Nebraska courts (Supreme Court, dis-
trict courts, county courts, and juvenile courts) within which the Ne-
braska Rules of Evidence apply. Of course the Nebraska Rules of

319. Id. at 193 (citations omitted).
320. NEB. REV. STAT. § 84-914(1) (Reissue 1989).
321. Id. § 27-1101(4)(d).
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Evidence may be separately imposed or excepted by other legislative
provision. For example, while Rule 1101(1) specifically includes juve-
nile courts, separate legislation either imposes (adjudicative hearings)
or exempts (dispositional hearings) the formal rules of evidence.

(a) Juvenile Proceedings

(i) Juvenile Dispositional Proceedings

Although Rule 1101(1) includes the juvenile courts within the
scope of proceedings governed by the Nebraska Rules of Evidence, Ne-
braska Revised Statute § 43-283 specifically exempts juvenile disposi-
tional hearings from the rules of evidence. The statute states, "Strict
rules of evidence shall not be applied at any dispositional hearing."32 2

In In Re Interest of R.G.,323 the Nebraska Supreme Court held
that "[p]roceedings to terminate parental rights fall within the pur-
view of § 43-283, and, thus, relaxed rules of evidence may be used in
such proceedings." 32 4 Similarly, in In re Interest of J.S., A.C., and
C.S.,3 2 5 the Nebraska Supreme Court held that § 43-247 applies to
proceedings concerning the temporary placement of a juvenile pending
placement.

While the strict rules of evidence do not apply to juvenile disposi-
tional proceedings, both the United States Supreme Court in Santosky
v. Kramer3 26 and the Nebraska courts have held that proceedings to
terminate parental rights must satisfy due process requirements. 32 7

In assessing the requirements of due process, the Nebraska Supreme
Court in In re Interest of D.L.S.3 28 indicated that "[wihile the Ne-
braska Evidence Rules do not apply, they provide guidance in deter-
mining the type of evidence which meets due process
requirements."3 29 In this regard, if counsel invokes the rules of evi-

322. Id. § 43-283.
323. 238 Neb. 405, 470 N.W.2d 780 (1991). See In re Interest of P.D., 231 Neb. 608,

437 N.W.2d 156 (1989).
324. In re Interest of R.G., 238 Neb 405, 423, 470 N.W.2d 780, 793 (1991) (citing In

re Interest of J.S., A.C., and C.S., 227 Neb. 251, 417 N.W.2d 147 (1987); In re Interest of
A.H., 237 Neb. 797, 467 N.W.2d 682 (1991)). See In re Interest of J.L.M., 234 Neb. 381,
451 N.W.2d 377 (1990); In re Interest of Boyles, 204 Neb. 546, 283 N.W.2d 382 (1979);
In re Interest of Bailey, 198 Neb. 604, 254 N.W.2d 404 (1977).

325. 227 Neb. 251, 417 N.W.2d 147 (1987).
326. 455 U.S. 745 (1982).
327. See In re Interest of A.H., 237 Neb. 797, 467 N.W.2d 682 (1991); In re Interest

of J.L.M., 234 Neb. 381,451 N.W.2d 377 (1990); In re Interest of P.D., 231 Neb. 608, 437
N.W.2d 156 (1989); In re Interest of D.L.S., 230 Neb. 435, 432 N.W.2d 31 (1988); In re
Interest of J.S., A.C., and C.S., 227 Neb. 251, 417 N.W.2d 147 (1987); In re Interest of
J.KB. and C.R.B., 226 Neb. 701,414 N.W.2d 266 (1987); In re Interest of RA., 226 Neb.
160, 410 N.W.2d 110 (1987).

328. 230 Neb. 435, 432 N.W.2d 31 (1988).
329. In re Interest of D.L.S., 230 Neb. 435, 432 N.W.2d 31, 34 (1988).
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dence in defense of due process, then counsel must adhere to basic
evidentiary standards such as making timely and specific objections in
order to preserve the issue for appeal.330 The Nebraska Court of Ap-
peals in In re Interest of S.C. and N.C. 3 3

1 explained:
The rule ... that the proceedings must be fundamentally fair
works both ways. That is, if hearsay evidence is not admissi-
ble because it is unfair to deprive the party against whom it is
offered of the right of cross examination, it is likewise unfair
for the party to belatedly object to such unfair evidence. We
believe that the party objecting to unfair evidence must object
in a manner that will apprise the trial court of the objection
early enough so that the court might rule on the issue. In
addition, the objection must be made early enough so that the
party offering the evidence has time to offer similar evidence
in a nonobjectional manner or to obtain other fair evidence on
the same point. The party against whom the evidence is be-
ing offered should not be allowed to save his objections for
appeal. 332

(ii) Juvenile Adjudicative Proceedings

Despite the fact that the Nebraska Rules of Evidence do not
strictly apply to juvenile dispositional hearings, both the Nebraska
Juvenile Code and Rule 1101(1) extend the formal rules of evidence to
juvenile adjudicative proceedings. 333  Accordingly, the Nebraska
Supreme Court has consistently held that the Nebraska Rules of Evi-
dence apply in juvenile adjudicative hearings.3 34

2. Rule 1101(2) Contempt Proceedings

Rule 1101(2) exempts from the application of the formal rules of
evidence those contempt proceedings in which the court may act "sum-
marily." A judge may act summarily for direct contempt or for con-
temptuous conduct committed within the presence of the court. In
such instances where immediate action is necessary to preserve the
integrity of the court and the court has witnessed the contemptuous
conduct, the rules of evidence are not applicable because the court is
in effect the witness. In indirect contempt proceedings where wit-
nesses must be called to establish the contempt, the formal rules are
applicable.

330. In re Interest of S.C. and N.C., 2 Neb. Ct. App. 336, 346 (1993).
331. 2 Neb. Ct. App. 336 (1993).
332. In re Interest of S.C. and N.C., 2 Neb. Ct. App. 336, 346 (1993).
333. NEB. REV. STAT. § 43-279(1) (Reissue 1993).
334. See In re Interest of J.L.M., 234 Neb. 381, 451 N.W.2d 377 (1990); In re Interest

of L.D., 224 Neb. 249, 398 N.W.2d 91 (1986); In re Interest of S.S.L. 219 Neb. 911, 367
N.W.2d 710 (1985); In re Interest of Hollenbeck, 212 Neb. 253, 322 N.W.2d 635 (1982).
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3. Rule 1101(3) Privileges

Evidentiary privilege provides a veil of confidentiality for privi-
leged communications. Because confidentiality is lost if the privileged
communication is disclosed at any time, privilege may be invoked at
any stage of any proceeding. Indeed, failure to invoke an available
privilege every time disclosure is requested, 'including during discov-
ery, will normally constitute a waiver.3 35

4. Rule 1101(4) Proceedings Where Rules Inapplicable

(a) Grand Jury Proceedings

The purpose of a grand jury or other preliminary criminal pro-
ceeding is to make a preliminary determination of whether sufficient
cause exists to believe that a person has committed a crime. These
probable cause determinations are made without regard to the admis-
sibility of evidence, except for privilege.33 6 Because the grand jurors
do not decide the ultimate truth of the factual issues, exempting these
proceedings from the formal rules of evidence does not undermine the
integrity of the grand jury proceedings. 337

(b) Exempted Criminal Proceedings

For reasons similar to those exempting grand jury proceedings
from the formal evidentiary rules, Nebraska Rule of Evidence
1101(4)(b) exempts many other criminal preliminary and sentencing
proceedings from the formal rules of evidence.

(i) Extradition or Rendition

Rule 1101(4)(b) specifically exempts proceedings for extradition or
rendition. The court in In re Application of Mahan338 explained that
an extradition proceeding is not a proceeding in which the guilt or in-
nocence of an accused is adjudicated, and, consequently, neither the
rules of criminal procedure nor the rules of evidence apply. Therefore,
the court indicated that hearsay evidence, including unsworn state-
ments of absent witnesses who have not been cross examined, is
admissible.

335. See R. Collin Mangrum, Evidentiary Privilege, 23 CREIGHTON L. REv. 235, 249-
51 (1990) (discussing a waiver of privileges).

336. See United States v. Calandra, 414 U.S. 338 (1974) (holding that the grand jury
may consider incompetent evidence but not violate constitutional, statutory, or common
law privileges).

337. See Costello v. U.S., 350 U.S. 359 (1956) (upholding an indictment based exclu-
sively on hearsay).

338. 211 Neb. 671, 319 N.W.2d 760 (1982).
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(ii) Preliminary Criminal Proceedings

Rule l101(4)(b) also exempts preliminary hearings in criminal
cases. Similar to grand jury proceedings, the purpose of other crimi-
nal preliminary proceedings is to determine whether a probable cause
basis exists to continue with the criminal proceedings.

(iii) Criminal Summons, Arrest, and Search Warrants

The same rationale exempting the formal rules of evidence from
preliminary criminal proceedings justifies exempting the rules from
hearings for the issuance of a criminal summons and arrest or search
warrants. Here, the purpose of the hearing is to determine whether
probable cause exists to believe either that a specific person commit-
ted a crime or that contraband is located at a specific place. If the
rules of evidence were applied to these investigatory processes, the
processes would become overly burdensome for little purpose. Indeed,
if it is later shown that probable cause did not exist, then counsel may
seek to suppress any evidence improperly obtained.

(iv) Sentencing Proceedings

In addition, Rule 1101(4)(b) exempts sentencing proceedings from
the rules of evidence. Once guilt has been established in an adjudica-
tive hearing subject to the rules of evidence, the court is under a duty
to evaluate the accused's life. Consequently, application of the rules of
evidence would impair, rather than enhance, this responsibility. For
example, the character evidence exclusionary rules would bar reliance
on the most probative evidence necessary to make a personalized as-
sessment of the appropriate sentence. Accordingly, the rules of evi-
dence are made inapplicable by Rule 1101(4)(b).

By way of illustration, the Nebraska Supreme Court in State v.
Jackson33 9 held that "[iun a sentence hearing, a court, generally, has
broad discretion concerning the source of information and the type of
information to be considered."340 Also, in State v. Porter,34 1 the court
observed, "We have gone so far as to say that the latitude allowed a
sentencing judge in such instances is almost without limitation as
long as it is relevant to the issue."3 42 Of course a defendant "has a due
process right to inquire into an incorrect assumption by the sentenc-
ing judge, untrue information materially affecting a prospective sen-

339. 225 Neb. 843, 408 N.W.2d 720 (1987).
340. State v. Jackson, 225 Neb. 843, 859, 408 N.W.2d 720, 71 (1987). See State v.

Dillon, 222 Neb. 131, 382 N.W.2d 353 (1986).
341. 209 Neb. 722, 310 N.W.2d 926 (1981).
342. State v. Porter, 209 Neb. 722, 723-24, 310 N.W.2d 926, 927 (1981) (citations

omitted).
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tence, or other misinformation which a court may use in determining
what sentence will be imposed."3 43

(iv) Probation Proceedings

Because probation hearings are part of the sentencing process,
the formal rules are inapplicable in these proceedings as well. Thus,
in State v. Ozmun, 34 4 the Nebraska Supreme Court, citing Rule
1101(4)(b), rejected the defendant's objection to the trial court's reli-
ance on hearsay testimony as a basis for revoking the accused's
probation.3 45

(c) Rule 1101(4)(c) Administrative Proceedings

Rule 1101(4)(c) exempts administrative proceedings from auto-
matic application of the rules of evidence. Each party, however, may
invoke the rules by prior notice. By way of illustration, the Nebraska
Supreme Court in Scott v. State ex rel. Bd. of Nursing3 46 rejected the
application of the hearsay rules of evidence in a hearing concerning
the denial of a nursing license. Citing both Rule 1101(4)(c) of the Ne-
braska Rules of Evidence and § 84-914 of the Administrative Proce-
dures Act, the court explained that the formal rules of evidence are
applicable only if requested in advance by either party. Under § 84-
914 of the Administrative Procedures Act, either party may request
that the agency proceeding be conducted under the rules Of evidence
upon at least three days notice prior to the hearing. By doing so, how-
ever, the losing party incurs the expense of a formal hearing. If the
request is not made by either party, then the administrative proceed-
ing is not subject to the rules of evidence.

(d) Rule 1101(4)(d) Workers' Compensation or Small Claims Court

(i) Workers' Compensation Court

Rule 1101(4)(d) exempts Nebraska's Workers' Compensation
Court from the formal rules of evidence. Section 48-168(1) of Ne-
braska's Worker's Compensation Act also expressly provides:

The Nebraska Workers' Compensation Court shall not be
bound by the usual common-law or statutory rules of evi-
dence... but may make the investigation in such manner as
in its judgment best calculated to ascertain the substantial

343. State v. Barker, 231 Neb. 430, 435, 436 N.W.2d 520, 523 (1989).
344. 221 Neb. 481, 378 N.W.2d 170 (1985).
345. State v. Ozmun, 221 Neb. 481, 483, 378 N.W.2d 170, 172-73 (1985) (citing in

support State v. Kartman, 192 Neb. 803, 224 N.W.2d 753 (1975); Gagnon v. Scarpelli,
411 U.S. 778 (1973)).

346. 196 Neb. 681, 244 N.W.2d 683 (1976).
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rights of the parties and to carry out justly the spirit of the
Nebraska Workers' Compensation Act.3 4 7

The exemption of the formal rules of evidence in the workers' com-
pensation courts does not mean that there are no limitations to intro-
ducing evidence in such courts. The Nebraska Supreme Court,
however, has identified two specific limitations. First, the Nebraska's
Workers' Compensation Court's power to prescribe its own rules of ev-
idence is subject to constitutional due process limitations.a48

Second, the Workers' Compensation Court may be less but not
more restrictive than the rules of evidence. In Fite v. Ammco Tools,
Inc.,349 the court reversed because the compensation court excluded
evidence that would have been admissible under the Nebraska Rules
of Evidence. The court explained the general rule as follows:

the compensation court . . . is permitted to admit evidence
which over proper objection could not be introduced in a trial
court in this state. We do hold that the parties litigating
before a compensation court are permitted to introduce evi-
dence which is admissible in the trial courts in this state.
The evidentiary rules established by the compensation court
may not be more restrictive than those of the trial courts.35 0

(ii) Small Claims Court

Rule 1101(4)(d) also exempts Nebraska's Small Claims Court
from the formal rules of evidence. This provision is consistent with
§ 25-2806 of the Small Claims Court Act, which exempts, except for
the rules of privilege, the rules of evidence from the small claims
court. The informal nature of the small claims court, which was cre-
ated to prompt the efficient disposition of small claims, justifies the
exclusion of the rules of evidence. Moreover, because the Small
Claims Act prohibits parties from being represented by an attorney,
the small claims court could not reasonably operate if the rules of evi-
dence were applicable. 3 51

E. FEDERAL VARIATIONS

Of course the various courts subject to the respective federal and
state rules of evidence differ. The federal courts that are within the
United States Supreme Court's rule-making authority are subject to
the Federal Rules of Evidence. The Advisory Committee Note to Rule

347. NEB. REV. STAT. § 48-168(1) (Reissue 1989).
348. Fite v. Ammco Tools, Inc., 199 Neb. 353, 361, 258 N.W.2d 922, 926 (1977).
349. 199 Neb. 353, 258 N.W.2d 922 (1977).
350. Fite v. Ammoco Tools, Inc., 199 Neb. 353, 361, 258 N.W.2d 922, 926 (1977).
351. NEB. REV. STAT. § 25-2803(2) (Reissue 1988).
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1101(a) indicates that the committee derived the list of courts subject
to the Federal Rules of Evidence from the various enabling acts. 35 2

While at the state level the parties may choose to invoke the rules of
evidence in administrative hearings, under Rule 1101(a), the Federal
Rules of Evidence are inapplicable in federal administrative hearings.

Additionally, under Federal Rule of Evidence 1 101(d)(1), determi-
nations by the court of preliminary questions of fact are expressly ex-
empted from the rules consistent with Rule 104(a). Again the
legislative history behind Nebraska's Rule 104(1) indicates that the
exemption was left out because it would "unduly encourage the trial
judge to depart from the usual rules."353 No Nebraska judge has ever
held that he or she is in fact subject to the rules of evidence-in making
preliminary determinations of issues of admissibility. The literal dis-
tinction between the state and federal rules on this issue, therefore,
may be illusory in practice.

II. SECTION 27-1102. ACT, WHEN EFFECTIVE

A. STATEMENT OF THE RULE

"These Rules shall apply in all trials commenced after December
31, 1975."354

B. LEGISLATIVE HISTORY

The Nebraska Supreme Court established a Supreme Court Com-
mittee on Practice and Procedure ("Committee") in October of 1969 for
the purpose of modernizing and simplifying the rules of evidence. The
Committee appointed subcommittees that each reviewed the initial
draft of the Proposed Federal Rules of Evidence for possible adoption.
The Proposed Federal Rules were approved by the United States
Supreme Court on November 20, 1972. Nebraska's Committee on
Practice and Procedure completed its recommended modifications of
the Federal Rules and published the recommendations as the "Pro-
posed Nebraska Rules of Evidence" on August 1, 1973. At the federal
level, Congress suspended the Supreme Court's Proposed Rules, and,
on January 2, 1975, enacted its own revised Federal Rules of Evidence
with an effective date of July 1, 1975. Similarly, the Nebraska Uni-
cameral adopted its own revised Nebraska Rules of Evidence with an
effective date of December 31, 1975.

352. See FED. R. Evm. 1101(a), advisory committee's note.
353. PROPOSED NEBRASKA RULEs, supra note 16, at 17.
354. NEB. REV. STAT. § 27-1102 (Reissue 1989).
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C. FEDERAL VARIATIONS

Federal Rule of Evidence 1102 provides for an amendment pro-
cess that is not in place in Nebraska. Under Section 2072 of title 28 of
the United States Code, the United States Supreme Court has power
to prescribe general rules of practice and procedure, including rules of
evidence, so long as the rules do not infringe substantive rights.
Under Section 2074 of title 28 of the United States Code, the Supreme
Court must transmit to Congress any proposed rule change by May 1
of the year in which the rule is to become effective. Congress thereaf-
ter has seven months to block any proposed change. If Congress has
not acted within the seven month period, the proposed change, with
the exception of modification of privilege rules which requires specific
Congressional approval, becomes effective. This amendment proce-
dure invites the Supreme Court to become actively involved in federal
evidentiary rule making, but ensures Congress' veto power, especially
over privilege rules that ostensibly have more obvious substantive ef-
fect. The Nebraska Rules of Evidence have no comparable provision
empowering the Nebraska Supreme Court to amend the Nebraska
Rules of Evidence.

III. SECTION 27-1103. ACT, HOW CITED

A. STATEMENT OF THE RULE

"These Rules may be known and cited as the Nebraska Evidence
Rules."

3 5 5

B. LEGISLATIVE HISTORY

This rule is self-explanatory. The courts and this treatise may
refer to the Nebraska Evidence Rules by reference to Nebraska Evi-
dence Rules, Nebraska Rules of Evidence, or by reference to Section 27
of the Nebraska Revised Statutes, in each instance followed by the
specific evidence rule.

C. FEDERAL VARIATIONS

Of course the Federal Rules of Evidence are simply referenced by
Federal Rules of Evidence, or Rule XX. Even where verbatim, the fed-
eral and state rules vary in the manner of subdivision headings. The
Federal Rules begin their subdivision headings with paragraph letters
(a) with further subdvisions beginning with (1) and so on. The Ne-
braska Rules begin their subdvision headings with paragraph num-
bers (1) with further subdivisions beginning with (a).

355. NEB. REV. STAT. § 27-1103 (Reissue 1989).
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