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I. INTRODUCTION:

The original writing or best evidence rule reflects the common
law's distrust of second-hand evidence. In the case of oral testimony,
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CREIGHTON LAW REVIEW

the hearsay rule excludes out-of-court statements if offered to prove
the truth of the matter asserted.2 In the case of documentary evi-
dence, if the contents of a writing, recording, or photograph are at is-
sue, the original writing rule excludes secondary evidence of the
contents of the writing. The common law, however, is not unrelent-
ing: just as an articulate trial lawyer can often find a way around the
hearsay rule, the original writing rule seldom presents an insur-
mountable obstacle for the wary attorney.

Nebraska's original writing rule adopts Rules 1001-1008 of the
Federal Rules of Evidence. The Nebraska rule essentially provides
that if the terms of a writing are at issue, then the proponent must
either produce the original writing or a duplicate or lay foundation
for other evidence if a limited exception applies. The rule raises four
principal issues, each of which are the focus of a specific rule: (1)
what "writings" are covered by the rule? (section 27-1001); (2) when
are the terms of a writing at issue? (section 27-1002); (3) when will
duplicates suffice? (section 27-1003); and (4) under what circum-
stances will other evidence be admitted in lieu of the original? (sec-
tion 27-1004). The original writing rule, as enacted, also covers
methods of proof of public records (section 27-1005); voluminous writ-
ings or summaries (section 27-1006); writings by admission (section
27-1007). In addition, the rule provides for a special allocation of de-
cisional responsibility between judge and jury (section 27-1008).

II. SECTION 27-1001(1)-(4). DEFINITIONS:

A. STATEMENT OF THE RULE:

Rule 1001. Definitions; writings and recordings, photo-
graphs, original, and duplicate. For purposes of this article
the following definitions are applicable:

(1) Writings and recordings consist of letters, words, or
numbers, or their equivalent, set down by handwriting, type-
writing, printing, photostating, photographing, magnetic im-
pulse, mechanical or electronic recording, or other form of
data compilation;

(2) Photographs include still photographs, X-ray films,
video tapes, and motion pictures;

(3) An original of a writing or recording is the writing
or recording itself or any counterpart intended to have the
same effect by a person executing or issuing it. An original
of a photograph includes the negative or any print there-
from. If data are stored in a computer or similar device, any

2. See R. Collin Mangrum, The Law of Hearsay in Nebraska, 25 CREIGHTON L.
REV. 499, 503-12 (1992).
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ORIGINAL WRITING

printout or other output readable by sight, shown to reflect
the data accurately, is an original; [and]

(4) A duplicate is a counterpart produced by the same
impression as the original, or from the same matrix, or by
means of photography, including enlargements and minia-
tures, or by mechanical or electronic rerecording, or by
chemical reproduction, or by other equivalent techniques
which accurately reproduce the original 3

B. LEGISLATIVE HISTORY:

Nebraska in 1975 adopted the original writing rules as contained
in the Federal Rules of Evidence, Rules 1001-1008. With regard to
the definitional provisions, the Nebraska Supreme Court Committee
on Practice and Procedure observed that the

rule widens the usual definitions to meet modern practices.
Under the rule a carbon copy of a contract executed in dupli-
cate becomes an original, as does a sales ticket carbon copy
given to a customer. A computer printout has the status of
an original.4

C. INTERPRETIVE ANALYSIS:

Sections 27-1001 to 27-1004 provide for Nebraska's version of
what at common law was described as the "best evidence" rule. The
title "best evidence" misnames the intended scope of the "original
writing" rule and has been the source of some confusion. The rule
does not require that a proponent of evidence offer the best available
evidence of any fact in issue. Rather, only when the proffered evi-
dence is a writing, recording, or photograph used to prove its content
are the strictures of the original writing rule applicable. The justifi-
cation for a special rule for writings rests on the fact that the com-
plexity and importance of details expressed in writings demands
special evidentiary attention.

Section 27-1002(1)-(2) includes within the scope of the original
writing rule writings, recordings, and photographs. This expansion of
the common-law rule acknowledges modern technological develop-
ments in data storage. Although the rule expressly covers X-rays,
the Federal Advisory Committee observed that the rule should be
read in the context of Rules 703 and 803(6).5 The Committee ob-

3. NEB. REV. STAT. § 27-1001(1)-(4) (Reissue 1989).
4. NEBRAsKA SuPREME COURT COMMIrEE ON PRACTICE & PROCEDURE, PRO-

POSED NEBRASKA RuLEs OF EVIDENCE 1001, at 186 (1973). See Transport Indemnity Co.
v. Seib, 178 Neb. 253, 259-60, 132 N.W.2d 871, 875 (1965).

5. Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. 183, 343
(effective 1973) (Nov. 20, 1972). Rule 703 provides:

19921
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served that Rule 703 allows experts to give opinions based on matters
not in evidence if of "a type reasonably relied upon by experts in the
particular field.' 6 The Committee also noted that X-ray reports by
staff radiologists may be admissible as hospital records under Rule
803(6) notwithstanding the original writing rule.7

Although the rule primarily involves writings consisting of "let-
ters, words, or numbers," the inclusion of "or their equivalent"
broadens the scope of the rule.8 For example, the United States
Court of Appeals for the Ninth Circuit in Seiler v. Lucasfilm, Ltd, 9 a
copyright infringement case, held that the original writing rule ap-
plied to drawings of science fiction creatures allegedly copied from
the plaintiff's original drawings for the movie The Empire Strikes
Back.10 The court held that artistic drawings were within the in-
tended scope of the reference in Rule 1001(1) to the "equivalent" of
"letters, words, or numbers.""1

On the other hand, although the rule literally applies broadly to
all writings, recordings, and photographs, and their "equivalents," the
courts have on occasion recognized a definitional exception for in-
scribed chattels. These cases are consistent with Professor Wig-
more's suggestion that because the rationale for the rule is grounded
on the likelihood of mistransmission of contents, the judge should
have discretion in deciding whether the original writing rule applies
to specific inscribed chattels where the likelihood of mistransmission

Bases of opinion testimony by experts; when revealed; admisibility. The
facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to him at or before the
hearing. If of a type reasonably relied upon by experts in this particular field
in forming opinions or inferences upon the subject, the facts or data need not
be admissible in evidence.

NEB. REV. STAT. § 27-703 (Reissue 1938). Rule 803(6) provides:
Hearsay exceptions; enumerated; availability of declarant immaterial.

Subject to the provisions of section 27-403, the following are not excluded by
the hearsay rule, even though the declarant is available as a witness:

(6) Evidence that a matter is not included in the memoranda, reports,
records, or data compilations, in any form, kept in accordance with the provi-
sions of subdivision (5) of this section to prove the nonocurrence or nonexis-
tence of the matter, if the matter was of a kind of which a memorandum,
report, record, or data compilation was regularly made and preserved, unless
the sources of information or other circumstances indicate a lack of
trustworthiness.

NEB. REV. STAT. § 27-803(6) (Reissue 1988).
6. Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. at 284.
7. Id. at 343.
8. See NEB. REv. STAT. § 27-1002 (Reissue 1989).
9. 808 F.2d 1316 (9th Cir. 1986).

10. Seiler v. Lucasfilm, Ltd., 808 F.2d 1316, 1318-19 (9th Cir. 1986), cert. denied,
484 U.S. 826 (1987). See THE EMPIRE STRIKEs BACK (Twentieth Century-Fox 1980).

11. Lucafilmn, Ltd., 808 F.2d at 1318-19.
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is minimal.12 Thus, in United States v. Dufy,i 3 the United States
Court of Appeals for the Fifth Circuit upheld the admission of testi-
mony, over an original writing objection, that a T-shirt found in a sto-
len car bore the inscription "D-U-F."'14 Similarly, the Fifth Circuit in
United States v. Yamin 15 held that because the rationale for the orig-
inal writing rule was to prevent inaccuracy and fraud, the rule did
not apply to testimony regarding a recognized trademark where the
prosecution was for selling counterfeit watches. 16

Section 27-1001(3) includes within the definition of "original" du-
plicate originals, including computer printouts, if intended to have
the same effect as an original. Indeed, the Advisory Committee's
Note to the Federal Rules cites Transport Indemnity Co. v. Seib17 as
authority for the principle that "practicality and usage confer the sta-
tus of original upon any computer printout."1 8 Similarly, the United
States Court of Appeals for the Eighth Circuit in Greater Kansas
City Laborers Pension Fund v. Thummel19 held that carbon copies of
a contract executed in quadruplicate were originals under Rule
1001(3), even though the signature at the bottom was dim on the
proffered copy, and the owner's name had been written separately
over the original signature.20 Following analogous reasoning, any
photographic print from an original negative will be regarded as an
original.

Section 27-1001(4) includes a definition of "duplicate" as founda-
tion for a complete understanding of section 27-1003, which deals
with the admissibility of duplicates. The definition ensures that
duplicates are limited to reliable reproductions of the original. It
should be noted that duplicate originals under section 27-1001(3) are

12. 4 WIGMORE, EVIDENCE § 1182, at 422 (James H. Chadbourn rev. 1972).
13. 454 F.2d 809 (5th Cir. 1972).
14. United States v. Duffy, 454 F.2d 809, 812 (5th Cir. 1972).
15. 868 F.2d 130 (5th Cir. 1989).
16. United States v. Yamin, 868 F.2d 130,134 (5th Cir.), cert denied, 492 U.S. 924

(1989). In comparison, the United States Court of Appeals for the Second Circuit in
United States v. Bueno-Risquet, 799 F.2d 804 (2d Cir. 1986), applied the original writing
rule to a skull-and-crossbones trademark on heroin bags. However, the court allowed
police officers and police chemists to testify regarding the skull-and-crossbones mark-
ings on the bags because under Rule 1004(1), the prosecution had introduced evidence
that the bags had been stolen and destroyed during the course of the trial by an assis-
tant prosecutor who later was convicted of theft of the exhibits. Bueno-Risquet, 799
F.2d at 811.

17. 178 Neb. 253, 259, 132 N.W.2d 871, 875 (1965) (holding that under § 25-12-109 of
the Uniform Business Records Act, a computer printout of bookkeeping records made
in the usual course of business constitutes an original).

18. Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. at 341
advisory committee's note.

19. 738 F.2d 926 (8th Cir. 1984).
20. Greater Kan. City Laborers Pension Fund v. Thummel, 738 F.2d 926, 928 (8th

Cir. 1984).
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distinguishable from duplicates under section 27-1001(4). Whereas a
duplicate original satisfies the original writing rule, a non-original
duplicate qualifies as a statutory exception under section 27-1003 only
if its authenticity is unquestioned and it would not be unfair to pro-
duce a duplicate.

III. THE ORIGINAL WRITING RULE

SECTION 27-1002. REQUIREMENT OF ORIGINAL

A. STATEMENT OF THE RuLE:

Rule 1002. Requirement of original; exception. To prove the
content of a writing, recording, or photograph, the original
writing, recording, or photograph is required, except as
otherwise provided in these rules or by Act of Congress or of
the Legislature of the State of Nebraska or by other rules
adopted by the Supreme Court of Nebraska.2 '

B. LEGISLATIVE HISTORY:

Nebraska adopted Federal Rule 1002, commonly referred to as
the best evidence rule, but added an "exceptions" provision for acts
of the state legislature or rules adopted by the Nebraska Supreme
Court. The Committee on Practice and Procedure cited section 25-
12,112 of the 1943 Nebraska Revised Statutes as an example of a sepa-
rate statutory provision for original records. 2 Section 25-12,112
adopts the Uniform Photographic Copies of Business and Public
Records as Evidence Act, which provides that the original writing of
business and public records may be destroyed in the regular course of
business and reproductions thereafter are "as admissible in evidence
as the original itself. '23

The Committee also noted that Rule 1002 applies only when con-
tents of a writing, recording, or photograph are at issue. Thus, the
rule does not apply "where the fact to be proved is collateral to the
terms of the document. '24 For example, "payment under a contract
or execution or delivery of a deed may be proved without the origi-
nal."'25 The Committee added that the "rule is usually not applied
where the proof is of a negative, that is, the absence of an entry in

21. NEB. REv. STAT. § 27-1002 (Reissue 1989).
22. NEBRASKA SUPREME CouRT CoMmrrrEE ON PRACTICE & PROCEDURES, PRO-

POSED NEBRASKA RULES OF EviDENCE 1002, at 186 (1973) [hereinafter PROPOSED NE-
BRASKA RULES].

23. NEB. REV. STAT. § 25-12,112 (Supp. 1991).
24. PROPOSED NEBRASKA RULES, supra note 22, at 186.
25. Id. (citing Village of Ponca v. Crawford, 18 Neb. 551, 26 N.W. 365 (1886), 23

Neb. 662, 37 N.W. 609 (1888)).
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account books.' '26

C. FOUNDATION:

1. Counsel has the original document marked for identification
purposes.

2. The sponsoring witness identifies a writing or recording.
3. The sponsoring witness testifies regarding familiarity with

the writing or recording.
4. The witness testifies that the writing or recording is the

original.
5. Counsel offers into evidence the original writing as an

exhibit.
6. Counsel responds to any evidentiary objections and receives a

ruling.
7. If admitted, counsel publishes the exhibit to the trier of fact.

D. INTERPRETIVE ANALYSIS:

Rule 1002 states the original writing rule: if the evidence is be-
ing offered to prove the contents of a writing, recording, or photo-
graph, then the proponent must either produce the original or satisfy
an exception to the rule. The primary conceptual problem with ap-
plying the rule involves the determination of when the evidence is of-
fered to prove the contents of a writing. Unless the substantive law
makes the proof of the contents of the writing, recording, or photo-
graph essential, then a witness who has first-hand knowledge of an
event memorialized by a writing or a scene depicted in a photograph
may testify regarding the event or scene without satisfying the origi-
nal writing rule. The fact that a writing, recording, or photograph of-
fers the "best evidence" available of the transaction or scene does not
limit the form of the admissible evidence.

For example, in United States v. Rose,27 the United States Court
of Appeals for the Seventh Circuit, in affirming convictions for the
transportation of stolen goods, rejected the defendant's argument
that the trial court had improperly admitted testimony about a tape-
recorded telephone conversation. The court explained that "the gov-
ernment sought to prove the contents of a conversation, not the con-
tents of a tape recording. Consequently, the 'Best Evidence Rule' is
inapplicable." 2 Similarly, the Eighth Circuit in Jackson v. Crews29

26. Id. at 187 (citing Smith v. First Nat'l Bank, 45 Neb. 444, 63 N.W. 796 (1895);
Gutta-Perca & Rubber Mfg. Co. v. Ogallala, 40 Neb. 775, 59 N.W. 513 (1894)).

27. 590 F.2d 232 (7th Cir. 1978), cert denied, 442 U.S. 929 (1979).
28. United States v. Rose, 590 F.2d 232, 237 (7th Cir. 1978), cert denied, 442 U.S.

929 (1979).
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held that the best evidence rule did not bar a witness from testifying
that he had learned of the case from a flyer that solicited potential
witnesses to come forward because the motivation for coming for-
ward, not the contents of the flyer, was at issue.s°

On the other hand, in United States v. Le, ine,31 a case involving
a prosecution for conspiracy and interstate shipment of obscene
films, the Fifth Circuit held that because "[t]he contents of the film
are what is sought to be proved[,] ... the 'best evidence' standard
embodied in Rule 1002 applies to the introduction of the film." 2

Determining those instances in which the contents of the writ-
ing, rather than the fact of an occurrence, are the subject of the proof
has eluded many attorneys and not a few courts.ss The point may be
illustrated by the Nebraska Supreme Court's opinion in State v. Mar-
tin.34 In Martin, the defendant was convicted of shooting his wife
with the intent to kill.35 On the evening of the shooting, the defend-
ant gave a statement to the arresting officer who tape recorded it.
The tape was thereafter given to a stenographer who typed a tran-
scription of the defendant's statements. At trial, the arresting officer
testified regarding the defendant's statements, and also identified the
tape and the transcript as accurately reflecting the statements. De-
fense counsel did not object to either the, arresting officer's testimony
regarding the statements nor the admissibility of the tape itself, de-
spite the fact that the jurors were given a tape recorder so that they
could listen to its contents. However, defense counsel objected on the
grounds of "best evidence" to the admissibility of the transcript be-
cause it had neither been properly authenticated by the stenographer
nor acknowledged in any way by the defendant.36

On appeal, the court recognized that the Confrontation Clause of
the Sixth Amendment to the United States Constitution requires
that before a state may offer a defendant's written statement into ev-

29. 873 F.2d 1105 (8th Cir. 1989).
30. Jackson v. Crews, 873 F.2d 1105, 1110 (8th Cir. 1989).
31. 546 F.2d 658 (5th Cir. 1977).
32. United States v. Levine, 546 F.2d 658, 668 (5th Cir. 1977).
33. For examples of cases where defendants unsuccessfully urged original writing

objections to the testimony of witnesses who had heard conversations that were coinci-
dentally tape recorded, see Rose, 590 F.2d at 237; United States v. Gonzales-Benitez, 537
F.2d 1051, 1053-54 (9th Cir.), cert denied, 429 U.S. 923 (1976); United States v. Fagan,
821 F.2d 1002, 1008-09 n.1 (5th Cir. 1987), cert denied, 484 U.S. 1005 (1988). The courts
in each instance explained that the State could have introduced either first-hand testi-
mony, properly authenticated tapes of the conversations, or properly authenticated
transcripts of the recorded conversations. The original writing rule did not limit the
form of the admissible evidence.

34. 198 Neb. 811, 255 N.W.2d 844 (1977).
35. State v. Martin, 198 Neb. 811, 812, 255 N.W.2d 844, 846 (1977).
36. Id. at 816-17, 255 N.W.2d at 848-49.
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idence either the defendant must acknowledge the accuracy of the
written account or the stenographer must be available for cross-ex-
amination regarding the writing's accuracy.37 However, the court
reasoned that because

the original tape recording was admitted in evidence as re-
quired by section 27-1002, R.R.S.1943, it was not error to also
admit a transcription of the tape. Furthermore, defendant
has made no showing that he was prejudiced in any way by
admission of the transcription, which included nothing more
than what was included on the tape.38

The court's statement is misleading at best and more likely a
misinterpretation of the original writing rule. Because the arresting
officer had been present and had first-hand knowledge of the state-
ment itself, the statement, not the contents of the recorded version of
the statement, was at issue. Consequently, the restrictions of the
original writing rule did not apply. In comparison, if the officer's
knowledge of the statement had come from listening to the tape,
then neither his testimony nor the transcript would have been admis-
sible. Both would have violated the original writing rule because the
actual content of the writing would have been the basis of the testi-
mony. Only the original tape recording of the statement would be
admissible under the original writing rule, and it would "speak for it-
self" as to its contents.

Thus, the court misinterpreted the law by stating in Martin that
the tape's compliance with section 27-1002 obviated any necessity that
the transcript satisfy the original writing rule. The transcript was ad-
missible not because the original writing rule had been satisfied but
because it did not apply. The officer properly testified on the basis of
his memory and properly authenticated both the tape recording and
the accompanying transcript. The section 27-1002 requirement that
the original writing be produced did not come into play because the
statement, not the recording, was at issue.

Similarly, the Nebraska Supreme Court in Groenewold v. Build-
ings Movers, Inc.,39 upheld the admissibility of an exhibit that had
listed persons for whom building moving services had been per-
formed and that had enumerated specific dates and charges. The
court held that "[t]he applicant's oral testimony showed that he had
personal knowledge of the facts and laid an appropriate foundation

37. Id. at 817, 255 N.W.2d at 848 (citing State v. Harding, 184 Neb. 159, 165 N.W.2d
723 (1969)). See U.S. CONST. AMEND. VI. The Confrontation Clause provides: "In all
criminal prosecutions, the accused shall enjoy the right ... to be confronted with the
witnesses against him." Id.

38. Martin, 198 Neb. at 817-18, 255 N.W.2d at 849.
39. 197 Neb. 187, 247 N.W.2d 629 (1976).
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for the admission of the list."4°

In comparison, the United States Court of Appeals for the First
Circuit, in Conway v. Consolidated Rail Corp.,4 1 held that a train con-
ductor with first-hand knowledge could not testify regarding whether
the railroad's written rules and regulations permitted him to stop a
passenger from boarding a train with a footlocker because the writ-
ten rules and regulations were at issue rather than the conductor's
familiarity with them.42

Confusion over the applicability of the original writing rule also
occasionally arises because of a literal interpretation of the title "best
evidence." Some people mistakenly think that the best evidence rule
requires a court to make a qualitative judgment regarding the forms
of evidence available. For example, in Suess v. Lee Sapp Leasing,
Inc.,43 a contractual dispute between an employer and an employee,
the defendant objected on the basis of the best evidence rule to the
introduction for impeachment purposes of the deposition of the de-
fendant, Lee Sapp.44 The defense argued that because Sapp had testi-
fied in court and had been subject to extensive cross-examination, the
in-court testimony was the best evidence of Sapp's credibility. In
properly rejecting this argument on appeal, the court explained:

The best-evidence rule has nothing to do with whether a
deposition may be received after lengthy testimony by a wit-
ness in court. The rule applies only when the contents of a
writing are sought to be proved. In this case, the deposition
was offered only for impeachment purposes. The trial court
correctly overruled the defendant's objection.4

The court could have added that, in impeaching the witness with a
prior inconsistent statement contained within the deposition, the pro-
ponent was satisfying the original writing rule by introducing the
writing to prove its contents. That is, although the prior statement
could have been proved by a witness with first-hand knowledge of
what was said, because the proponent had elected to rely on the dep-
osition itself to prove the prior statement, he was satisfying the origi-
nal writing rule by introducing the deposition to prove its contents.46

The Nebraska Supreme Court's explanation, in State v. Wil-

40. Groenewold v. Buildings Movers, Inc., 177 Neb. 187, 189, 247 N.W.2d 629, 631
(1976).

41. 720 F.2d 221 (Ist Cir. 1983), cert. denied, 466 U.S. 937 (1984).
42. Conway v. Consolidated Rail Corp., 720 F.2d 221, 224 (1st Cir. 1983), cert de-

nied, 446 U.S. 937 (1984).
43. 229 Neb. 755, 428 N.W.2d 899 (1988).
44. Suess v. Lee Sapp Leasing, Inc., 229 Neb. 755, 766, 428 N.W.2d 899, 906 (1988).

45. Id. at 766, 428 N.W.2d at 907.
46. Id. at 766, 428 N.W.2d at 906-07.
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more,47 of why the original writing rule did not necessarily apply to
prior inconsistent statements introduced for purposes of impeach-
ment further illustrates the confusion surrounding the issue of deter-
mining when a writing's contents are at issue in the impeachment
context. In Wilmore, the court held that the best evidence rule did
not require that the transcript of previous testimony be introduced
into evidence before a witness could be cross-examined as to the con-
tents of that previous testimony.48 The court explained that the pro-
ponent may dispense with the requirements of the original writing
rule entirely by "electing to rely upon oral extrinsic evidence to
make such proof."'49

This explanation also is misleading. Under English common law,
a cross-examiner could not cross-examine a witness on the contents
of a prior statement in writing without first showing it to the wit-
ness.5° This rule was abolished in England by statute and rejected by
Rule 613 of the Federal Rules of Evidence. 51 However, neither the
rule nor its abolition turned on the applicability of the original writ-
ing rule. If the prior inconsistent statement was in the form of a
writing, then the best evidence rule would require its introduction to
prove its contents. If, however, the prior inconsistent statement was
testimonial and another witness had first-hand knowledge of the con-
tent of the statement, then the original writing rule did not apply
even if the statement had been memorialized in writing. Accord-
ingly, the witness could testify on the basis of first-hand knowledge
and presumably could corroborate such testimony by any authenti-
cated recording of the testimony. The court partially arrived at this
result in Wilmore:

It is clear that even where there is some form of written rec-

47. 192 Neb. 807, 224 N.W.2d 756 (1975). This case was decided before Nebraska's
adoption of NEB. REV. STAT. § 27-1002 (Reissue 1989).

48. State v. Wilmore, 192 Neb. 807, 814-15, 224 N.W.2d 756, 760 (1975).
49. Id. at 814, 224 N.W.2d at 760.
50. The Queen's Case, 129 Eng. Rep. 976, 976 (1820), cited in Wilmore, 192 Neb. at

813, 224 N.W.2d at 759.
51. See FED. R. EVID. 613. Rule 613 provides:
Prior Statements of Witnesses
(a) Examining witness concerning prior statement

In examining a witness concerning a prior statement made by him,
whether written or not, the statement need not be shown nor its contents dis-
closed to him at that time, but on request the same shall be shown or dis-
closed to opposing counsel.
(b) Extrinsic evidence of prior inconsistent statement of witness

Extrinsic evidence of a prior inconsistent statement by a witness is not ad-
missible unless the witness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to interrogate him
thereon, or the interests of justice otherwise require. This provision does not
apply to admissions of a party-opponent as defined in rule 801(d)(2).
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ord or memorandum of previous testimony, counsel may, at
his option, prove the contents thereof by means of the testi-
mony of one who was a witness to the previous testimony.5 2

However, the election to rely on first-hand knowledge should not
preclude the introduction of the writing recording the prior inconsis-
tent statement as the court implied in the above statement. The best
evidence rule does not apply because the witness's memory, not the
writing, provides the basis of the evidence whether it comes by way
of oral testimony or a properly authenticated transcript or recording
of the evidence. The prior inconsistent statement rule53 bars the in-
troduction of any extrinsic evidence of a prior inconsistent statement
of a nonparty, even if in the form of the original writing itself, until
the witness is afforded an opportunity to explain or deny the prior
statement.

The section 27-103 requirement that a timely and specific objec-
tion be made at trial to preserve an evidentiary issue for appeal obvi-
ously applies to the original writing rule. For example, in State v.
Jensen,54 defense counsel for the first time raised an original writing
objection on appeal. The challenged evidence involved testimony of
law enforcement officers who had searched a residence where sus-
pected drug trafficking had occurred.55 Without introducing the un-
derlying writings, the law enforcement officers testified over both
foundation and hearsay objections that various items of correspon-
dence, including old bills, addressed to the defendant had been found
on the premises. On appeal, the Nebraska Supreme Court held that
"[a] party is barred from asserting a different ground for his or her
objection to the admission of evidence on appeal than was offered
before the trier of fact."' ' Because the state had used the testimony
to prove the contents of various writings, the original writing rule
would have been applicable. However, because defense counsel had
failed to object on the basis of original writing, the court on appeal
found it unnecessary to consider the issue.

It should be noted that at least in civil cases many original writ-
ing issues should be resolved in advance through the normal discov-
ery and pre-trial processes. The court may require the pretrial
identification of exhibits and may demand counsel to state whether
authentication or best evidence objections will be raised. Counsel

52. Wilmore, 192 Neb. at 814, 224 N.W.2d at 760 (citing Young v. Kinney, 85 Neb.
131, 122 N.W. 679 (1909)).

53. NEB. REv. STAT. § 27-613(2) (Reissue 1989).
54. 238 Neb. 801, 472 N.W.2d 423 (1991).
55. State v. Jensen, 238 Neb. 801, 803, 472 N.W.2d 423, 425 (1991).
56. Id. at 809, 472 N.W.2d at 429.
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also may raise these issues through discovery, in pretrial, or in the
context of a motion in limine.

IV. SECTION 27-1003. ADMISSIBILITY OF DUPLICATE

A. STATEMENT OF THE RuLE:

Rule 1003. Admissibility of duplicate; when. A duplicate is
admissible to the same extent as an original unless (1) a gen-
uine question is raised as to the authenticity of the original
or (2) in the circumstances it would be unfair to admit the
duplicate in lieu of the originalY'

B. LEGISLATIVE HISTORY:

When Nebraska adopted Federal Rule 1003, the Committee ob-
served that the "rule places upon the trial judge considerable discre-
tion and by that protects against the admission of duplicates which
have some question raised about authenticity or where the peculiar
circumstances seem to demand the original."" However, the Com-
mittee's comments must be qualified by Rule 1008 which reverses the
usual role of the judge as the decider of preliminary issues of fact.
Under Rule 1008, if there is an issue of fact concerning which original
or copy correctly reflects the contents of a writing, the issue is for the
trier of fact.

C. FOUNDATION:

1. Counsel has the duplicate marked for identification purposes
as an exhibit.

2. The sponsoring witness identifies the writing or recording.
3. The sponsoring witness testifies regarding the basis of famili-

arity with the writing.
4. The sponsoring witness testifies that the writing is a dupli-

cate of the original.
5. The witness specifies how he or she knows that the writing is

an accurate duplicate of the original.
6. Counsel offers the previously marked exhibit into evidence.
7. Counsel responds to any evidentiary objections and receives a

ruling.
8. If admitted, counsel publishes the exhibit to the trier of fact.

57. NEB. REv. STAT. § 27-1003 (Reissue 1989).
58. PROPOSED NEBRASKA RULES, supra note 22, at 188.
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D. INTERPRETIVE ANALYSIS:

The presumptive admissibility of duplicates of section 27-1003
represents a practical concession to technological developments in
the devices for reproducing writings, recordings, and photographs.
Only duplicate originals complied with the common-law best evi-
dence rule. If the parties had not made duplicate originals, then
other copies, even duplicate copies, were subject to the exclusionary
rule. Section 27-1003 thus modifies the common-law rule by provid-
ing for the admissibility of non-original duplicates unless the oppos-
ing party raises a genuine issue of authenticity of the original or
otherwise successfully argues that it would be unfair to admit the du-
plicate in lieu of the original.

The Nebraska Supreme Court addressed the issue of the admissi-
bility of duplicates in State v. Costello.s" In Costello, the defendant
was convicted of delivering a bad check with intent to defraud.60 The
originals were not available because they had been returned to either
the payees or defendant pursuant to normal banking procedure.
Consequently, the state introduced photocopies of the checks that
had been part of the bank's records. The defendant unsuccessfully
objected to the admission of the photocopies on the grounds that they
were incompetent, irrelevant, and immaterial. Treating the non-spe-
cific objection as if it had been an original writing objection, the court
on appeal held that under section 27-1003 duplicate copies were ad-
missible unless the opponent raised a serious question as to the au-
thenticity of the original.61 Because the opponent had not questioned
the authenticity of the original, "[I]t was not unfair to admit the
duplicates in lieu of the originals." 62 The court could have added that
section 25-12,112 provides that copies of business records kept in the
regular course of business are as admissible as the original itself.

The court in Omaha World-Herald Co. v. Nielsen 63 also relied on
section 27-1003 to uphold the admissibility, over a best evidence ob-
jection, of duplicates of the Omaha World-Herald's invoices as proof
relevant to a dispute over monies due under a distributorship agree-
ment for the sale of newspapers.6" The distributor argued on appeal
that the introduction of the invoices was improper because they were
not substantiated by the original underlying documentation. In sup-
port of this argument, the distributor argued that "the law requires

59. 199 Neb. 43, 256 N.W.2d 97 (1977).
60. State v. Costello, 199 Neb. 43, 45, 256 N.W.2d 97, 100 (1977).
61. Id. at 55-56, 256 N.W.2d at 105.
62. Id. at 56, 256 N.W.2d at 105.
63. 220 Neb. 294, 369 N.W.2d 631 (1985).
64. Omaha World-Herald Co. v. Nielsen, 220 Neb. 294, 296, 369 N.W.2d 631, 634

(1985).
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the best evidence available - in this case, the actual invoices and
credit memos prepared during the course of the business relationship
between the parties."as The court's response confused the "dupli-
cate" rule with the "business records" rule. The court correctly ob-
served that under the common law, business records were admissible
without the introduction of all supporting documentation6 and that
this result was expanded upon under the Uniform Business Records
as Evidence Act.6 7 The court further stated that under section 27-
1003, the business records were admissible as duplicates because the
opponent had not disputed authenticity or fairness. The court then
added that the admission of business records was controlled by the
"business records" hearsay exception, which had been satisfied.ss

Of course, the admissibility of most documents will have to sat-
isfy the hearsay rule, but the hearsay rule does not exclusively "con-
trol" admissibility. The document also must satisfy the original
writing rule if the contents are at issue. The proffered invoices in
this case were not duplicates of all the supporting documentation
upon which they were made. Consequently, section 27-1003 did not
provide an exception to the original writing rule. However, because
the common law, as expanded by the Uniform Business Records as
Evidence Act, permits businesses to destroy underlying documenta-
tion in the regular course of business and to reproduce the data in
other form, and further provides that the reproduced data is as ad-
missible as the original writing, the invoices, if properly authenti-
cated and qualified under the business records hearsay exception,
were admissible evidence of their content notwithstanding the fact
that they were not duplicate copies of underlying documents.

The court in Commuter Developments and Investments, Inc. v.
Gramlich69 also relied upon the Rule 1003 duplicate provision to up-
hold admissibility, over a best evidence objection, of a copy of a real
estate option contract. The court cited section 27-1003 to the effect
that a duplicate is admissible to the same extent as the original un-
less the opponent has raised a serious question as to authenticity.
The court added that no evidence had been presented questioning the
authenticity of the original. Curiously, however, the court added that
the plaintiff, by testifying that the original had been looked for but

65. Id. at 297, 369 N.W.2d at 634.
66. Id. at 296, 369 N.W.2d at 634 (citing Bitler v. Terri Lee, Inc., 163 Neb. 833, 81

N.W.2d 318 (1957); Chicago & N.W. Ry. v. City of Norfolk, 157 Neb. 594, 60 N.W.2d 662
(1953)).

67. Id. at 297, 369 N.W.2d at 634 (citing NEB. REV. STAT. §§ 25-12,108 to -12,111
(Reissue 1956) (repealed by L.B. 279, 1975 Neb. Laws 75)).

68. Id. at 298-99, 369 N.W.2d at 635.
69. 203 Neb. 569, 279 N.W.2d 394 (1979).
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could not be found, had met the burden under section 27-1004 that
the proponent of the duplicate prove that the original had been lost
or destroyed.70 But, because the copy constituted a duplicate under
section 27-1003, the proponent had satisfied the original writing rule.
Section 27-1004 only becomes relevant if either the original or a du-
plicate is unavailable. In such a case, "other evidence" of the content
of a writing is admissible only if one of the section 27-1004(1)-(4) ex-
ceptions is available, including the exception that the original has
been lost or destroyed.

The court also discussed the Rule 1003 duplicate provision in
State v. Frederiksen.71 In this driving-while-intoxicated case, defense
counsel objected to the results of an intoxilyzer test on the basis of
the original writing rule because the state, as foundation for the ad-
mission of the breath test, had admitted photocopies of documentary
evidence relating to the testing and maintenance of the intoxilyzer
machine and the license possessed by the person who performed the
test.72 Upholding the admissibility of the documents under section
27-1003, the court held that duplicates were admissible to the same
extent as originals unless the opponent raised a serious question of
authenticity or otherwise presented an issue of unfairness. The court
stated that "[t]he burden of raising an issue as to the authenticity of
the original is on the party opposing admission."73 The court added,
"It follows then that it is also the defendant's burden to show how in
the circumstances it would be unfair to admit the duplicate. '74 Be-
cause the opponent did not question the authenticity or raise an issue
of unfairness, which he could have done by cross-examining the foun-
dational witness who testified that the duplicates were exact copies of
the originals, the trial court had properly admitted the duplicate cop-
ies under section 27-1003.

V. SECTION 27-1004(1)-(4). ADMISSIBILITY OF OTHER
EVIDENCE OF CONTENTS

Rule 1004. Admissibility of other evidence of contents; when. The
original is not required, and other evidence of the contents of a writ-
ing, recording, or photograph is admissible if:

70. Commuter Devs. Invs., Inc. v. Gramiich, 203 Neb. 569, 572, 279 N.W.2d 394, 396
(1979).

71. 224 Neb. 653, 400 N.W.2d 225 (1987).
72. State v. Fredericksen, 224 Neb. 653, 654-55, 400 N.W.2d 225, 226 (1987).
73. Id. at 656, 400 N.W.2d at 227 (citing United States v. Georgalis, 631 F.2d 1199

(5th Cir. 1980); United States v. DiMatteo, 716 F.2d 1361 (11th Cir. 1983), vacated, 469
U.S. 1101 (1985), and cert denied, 474 U.S. 860 (1985); Costello, 199 Neb. at 43, 256
N.W.2d at 97).

74. Id. at 656, 400 N.W.2d at 227.
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(1) ORIGINALS LOST OR DESTROYED

A. STATEMENT OF THE RuLE:

(1) All originals are lost or have been destroyed, unless the
proponent lost or destroyed them in bad faith.75

B. LEGISLATIVE HISTORY:

In recommending that Nebraska adopt Federal Rule of Evidence
1004(1), the Committee on Practice and Procedure noted that Ne-
braska's common-law rule had allowed secondary evidence on a
showing that the original had been lost or destroyed.76 The Commit-
tee further noted that "[p]roof of loss may be made by showing that a
search was made with such diligence as was reasonable in view of all
of the facts of the case."'7 7 The Committee also commented that Fed-
eral Rule 1004(1), which does not recognize degrees of secondary evi-
dence, "is in accordance with former Nebraska law."78

C. FOUNDATION:

1. If the secondary evidence consists of a tangible exhibit such
as a document, counsel has the evidence marked for identification
purposes as an exhibit.

2. The sponsoring witness testifies regarding the existence of
the original.

3. The sponsoring witness testifies concerning the fact that the
original was either lost or destroyed.

4. (a) If lost, the sponsoring witness testifies that the original
has not been located despite a diligent search.

(b) If destroyed, the witness testifies that the destruction
was either accidental or in good faith.

5. The sponsoring witness either has first-hand knowledge or
can properly authenticate secondary evidence regarding the contents
of the writing.

6. If the secondary evidence consists of documentary evidence,
counsel offers the previously marked exhibit into evidence.

75. NEB. REV. STAT. § 27-1004(1) (Reissue 1989).
76. PROPOSED NEBRASKA RULES, supra note 22, at 189 (citing Clough v. North

Cent. Gas Co., 151 Neb. 75, 36 N.W.2d 573 (1949)):
77. Id. at 189 (citing Post v. School Dist. No. 10, 19 Neb. 135, 26 N.W. 911 (1886);

Baldwin v. Burt, 43 Neb. 245, 61 N.W. 601 (1895); Clough v. North Cent. Gas Co., 150
Neb. 418, 418, 34 N.W.2d 862, 862 (1948).

78. Id. at 189 (citing Rawlings v. Young Men's Christian Ass'n, 48 Neb. 216, 66
N.W. 1124 (1896)).
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7. Counsel responds to any evidentiary objections and obtains a
ruling.

8. Counsel publishes the evidence to the trier of fact.

D. INTERPRETIVE ANALYSIS:

The courts have regularly allowed other evidence of the contents
of a writing where the proponent has met the burden of proving that
the original has been lost or destroyed. Although the statute is un-
clear on the proponent's burden of proof regarding the unavailability
of the original, Nebraska's common-law explanation in In re Estate of
Baker 79 provides a useful guideline:

Of course, the rule is that, secondary evidence of the con-
tents of a letter or telegram, the original of which would
have been competent evidence, cannot be given unless some
legal excuse is shown for failing to produce the original. If it
is shown by satisfactory proof that the originals have been
lost or destroyed one of the principal objections to secondary
evidence at once disappears and such evidence becomes ad-
missible. Their loss ,or destruction need not be proved be-
yond the possibility of mistake as the court is vested with a
judicial discretion in the matter and it is enough if the testi-
mony satisfied the court of the fact with reasonable cer-
tainty. If they are accidentally destroyed by a party without
fault secondary evidence may be given of their contents, and
even if their destruction is voluntary secondary evidence of
their contents may be given if the circumstances accompany-
ig the act are free from suspicion of intent to defraud and

consistent with an honest purpose.8s

In State ex. rel Mercurio v. Board of Regents,8 the court cited the
Baker case as explanatory of the general rule now expressed in sec-
tion 27-1004.82 In Mercurio, a University of Nebraska ("University")
graduate student had filed a writ of mandamus asking that the Uni-
versity remove a failing grade for a biochemistry course from his
transcript.8 3 The trial court ordered the failing grade expunged on
the grounds that at some time during the review process the Univer-
sity had lost his exam sheet, and therefore, he could not successfully
challenge the grade that he had received.s 4 Reversing on appeal, the
court held that "[s]econdary evidence of the contents of a writing is

79. 144 Neb. 797, 14 N.W.2d 585 (1944).
80. In re Estate of Baker, 144 Neb. 797, 806, 14 N.W.2d 585, 590-91 (1944).
81. 213 Neb. 251, 329 N.W.2d 87 (1983).
82. State ex rel. Mercurio v. Board of Regents, 213 Neb. 251, 257, 329 N.W.2d 87, 91

(1983), cert denied, 463 U.S. 1214 (1983).
83. Id. at 251-52, 329 N.W.2d at 88-89.
84. Id. at 255-56, 329 N.W.2d at 90.
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generally admissible where it is shown that the original writing has
been lost or destroyed."' a Because there was no evidence of "bad
faith, malice or fraud," the testimony of the faculty and administra-
tive personnel was admissible under section 27-1004(1).8 e

The Nebraska Supreme Court also applied the "lost or de-
stroyed" exception in State v. Ellis.8 7 In Ellis, the defendant was con-
victed of manslaughter on the basis of circumstantial evidence.8s

Part of the evidence included oral testimony by two witnesses who
had testified that following the victim's death they had found a note
containing the name "John Kondowski" among the victim's posses-
sions. Other evidence indicated that the defendant had previously
used an alias "John Tronzowski" incident to another assault of a dif-
ferent woman.8 9 Citing section 27-1004 as an exception to the best ev-
idence rule if the proponent introduces evidence that the original has
been lost or destroyed, the court concluded without comment that
"[t]he record supports the admission of the testimony under the au-
thority of that section." 9°

In comparison, the Ninth Circuit in Lucasfilm, Ltd., a copyright
infringement case, in excluding other evidence or reproductions of
the artistic work, held that the plaintiff had not proven that his origi-
nal drawings, which the producers of the movie The Empire Strikes
Back allegedly copied, had been lost or destroyed in good faith.91

(2) ORIGINAL NOT OBTAINABLE

A. STATEMENT OF THE RuLE:

(2) No original can be obtained by any available judicial pro-
cess or procedure. 92

B. LEGISLATIVE HISTORY:

The Committee, in recommending the adoption of Federal Rule
of Evidence 1004(2), commented that under existing Nebraska com-
mon law a "properly identified, accurate photograph of a document
not available because it is in the custody of another court may be ad-
mitted in evidence." 93

85. Id. at 257, 329 N.W.2d at 91.
86. Id. at 257, 329 N.W.2d at 90.
87. 208 Neb. 379, 303 N.W.2d 741 (1981).
88. State v. Ellis, 208 Neb. 379, 381, 303 N.W.2d 741, 744 (1981).
89. Id. at 384, 303 N.W.2d at 746.
90. Id. at 397, 303 N.W.2d at 752.
91. Lucaefilm, Ltd., 808 F.2d at 1319.
92. NEB. REv. STAT. § 27-1004(2) (Reissue 1989).
93. PRoposED NEBRAsKA RLS, supra note 22, at 189 (citing Nebraska State

Bank v. Walker, 111 Neb. 203, 196 N.W. 128 (1923)).
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C. FOUNDATION:

1. If the secondary evidence consists of a tangible exhibit such
as a document, counsel has the evidence marked for identification
purposes as an exhibit.

2. The sponsoring witness testifies regarding the existence of
the original.

3. The sponsoring witness testifies that a third party has the
original.

4. The sponsoring witness or counsel introduces evidence that
the party in possession resides beyond any available compulsory pro-
cess of the court.

5. The sponsoring witness testifies either that he or she has
first-hand knowledge or can properly authenticate secondary evi-
dence regarding the writing's contents.

6. If the evidence consists of a tangible exhibit, counsel offers
the previously marked exhibit into evidence.

7. Counsel responds to any evidentiary objections and obtains a
ruling.

8. Counsel publishes the admitted exhibit to the trier of fact or
has the witness testify regarding the contents of the writing.

D. INTERPRETIvE ANALYSIS:

The rule leaves unclear the extent of the burden of showing that
the original cannot be obtained by any available judicial process. The
Federal Advisory Committee noted that for Rule 1004(2) purposes,
"Judicial procedure includes subpoena duces tecum as an incident to
the taking of a deposition in another jurisdiction." 4 The Nebraska
Supreme Court has not stated the extent to which a proponent of a
writing in the hands of a third party must demonstrate that he or she
has made a reasonable but unsuccessful effort to obtain the original.
It also is unclear whether difficulty or expense in obtaining the origi-
nal from another person will be relevant. Until the court provides
some guidelines, counsel will be well advised to make every reason-
able effort to obtain possession of documents in the hands of third
persons and to document those efforts.

(3) ORIGINAL IN POSSESSION OF OPPONENT

A. STATEMENT OF THE RULE:

(3) At a time when an original was under the control of the

94. Rules of Evidence for United States Courts and Magistrates, 56 F.R.D. at 344
advisory committee's note.
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party against whom offered, he was put on notice, by the
pleadings or otherwise, that the contents would be a subject
of proof at the hearing, and he does not produce the original
at the hearing.95

B. LEGISLATIVE HISTORY:

The Committee on Practice and Procedure observed that this
rule is consistent with Nebraska law. They further observed that
"[n]otice to an opponent that the contents of a document in the pos-
session of the opponent would be a subject of proof at the hearing
may be inferred from the pleadings."96

C. FOUNDATION:

1. If the secondary evidence consists of a tangible exhibit such
as a document, counsel has the evidence marked for identification
purposes as an exhibit.

2. The sponsoring witness testifies regarding the existence of
the original.

3. The sponsoring witness testifies that the party opponent has
the original.

4. The party opponent was put on notice that the original would
be needed at trial.

5. The party opponent failed or refused to produce the original.
6. The sponsoring witness testifies either that he or she has

first-hand knowledge or can properly authenticate secondary evi-
dence regarding the writing's contents.

7. If it is tangible evidence, counsel offers the previously
marked exhibit into evidence.

8. Counsel responds to any evidentiary objections and obtains a
ruling.

9. Counsel publishes the admitted exhibit to the trier of fact or
has the witness testify regarding the contents of the writing.

D. INTERPRETIVE ANALYSIS:

If counsel intends to rely on the section 27-1004(3) exception to
the original writing rule, counsel should give explicit written notice,
even though notice often may be inferred from the pleadings.

Thus, in Montgomery v. Quantum Labs, Inc.,97 the court held

95. NEB REv. STAT. § 27-1004(3) (Reissue 1989).
96. PROPOSED NEBRASKA RuLEs, supra note 22, at 189 (citing-Birdsall v. Carter, 5

Neb. 517 (1877)).
97. 198 Neb. 160, 251 N.W.2d 892 (1977).
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that where the plaintiff in the pleadings had claimed he had signed a
written contract with his employer and had returned the contract to
the employer, the defendant employer had been put on sufficient no-
tice under section 27-1004(3) to place the existence or nonexistence of
the contract before the trier of fact.98

(4) COLLATERAL MATTERS

A. STATEMENT OF THE RULE:

(4) The writing, recording, or photograph is not closely re-
lated to a controlling issue.99

B. LEGISLATIVE HISTORY:

The Committee on Practice and Procedure recommended, with-
out comment, adopting Federal Rule 1004(4).

C. FOUNDATION:

1. If the secondary evidence consists of a tangible exhibit such
as a document, counsel has the evidence marked for identification
purposes as an exhibit.

2. The sponsoring witness testifies regarding the existence of
the original.

3. Counsel explains to the court why the writing is not closely
related to a controlling issue.

4. The sponsoring witness testifies either that he or she has
first-hand knowledge or can properly authenticate secondary evi-
dence regarding the writing's contents.

5. If it is tangible evidence, counsel offers the previously
marked exhibit into evidence.

6. Counsel responds to any evidentiary objections and obtains a
ruling.

7. Counsel publishes the admitted exhibit to the trier of fact or
has the witness testify regarding the contents of the writing.

D. INTERPRETIVE ANALYSIS:

Perhaps the most difficult aspect of the "collateral matters" rule
involves the somewhat subjective determination of whether a writing
is collateral to the issues of the case. The court in State v.

98. Montgomery v. Quantum Labs, Inc., 198 Neb. 160, 162, 251 N.W.2d 892, 893
(1977).

99. NEB. REv. STAT. § 27-1004(4) (Reissue 1989).
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Roeqfeldt' 00 discussed, in dicta, the collateral writing exception to
the original writing rule. The case involved charges of the sexual
abuse of a child.101 The original writing issue involved the oral testi-
mony of the child's treating physician regarding the dates of the vic-
tim's hospital stay. Because the physician had relied upon hospital
records as a basis for testifying regarding the dates of the hospital
stay, the court on appeal noted that an original writing objection
would have been a proper objection. Even so, the court added, with-
out referencing section 27-1004(4), that the testimony would have
fallen into the "collateral documents exemption" to the original writ-
ing rule.10 2 Adopting the description given in McCormick on Evi-
dence regarding the collateral writing rule, the court explained that

courts abandon the distinction between transactions essen-
tially written and nonwritten and allow the application of
the rule to turn upon the trial judge's determination of such
factors as the centrality of the writing to the litigation, the
importance of bringing the precise words of the writing
before the trier, and the danger of mistransmission or impo-
sition in the absence of the original. The result is a collat-
eral documents exemption from the basic rule which has
followed as a necessary concession to the expedition of
trials.

0 3

McCormick on Evidence also observed that testimony as to inscribed
chattels was "sometimes admitted as evidence of collateral facts."''1 4

VI. SECTION 27-1005. PUBLIC RECORDS

A. STATEMENT OF THE RULE:

Rule 1005. Public records; contents, how proved. The con-
tents of an official record, or of a document authorized to be
recorded or filed and actually recorded or filed, including
data compilations in any form, if otherwise admissible, may
be proved by copy, certified as correct in accordance with
section 27-902 or testified to be correct by a witness who has
compared it with the original. If a copy which complies with
the foregoing cannot be obtained by the exercise of reason-
able diligence, then other evidence of the contents may be
given.10

5

100. 241 Neb. 30, 486 N.W.2d 197 (1992).
101. State v. Roenfeldt, 241 Neb. 30, 31-32, 486 N.W.2d 197, 200 (1992).
102. Id. at 37, 486 N.W.2d at 202-03.
103. Id. at 37, 486 N.W.2d at 203 (citing MCCORMICK ON EVIDENCE § 233 (4th ed.

1992)).
104. MCCORMICK ON EVIDENCE § 234, at 70 n.4 (4th ed. 1992).
105. NEB. REV. STAT. § 27-1005 (Reissue 1989).
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B. LEGISLATIVE HISTORY:

The Committee on Practice and Procedure, in recommending the
adoption of Federal Rule 1005, commented that section 25-1281 au-
thorized public officials to photocopy public records and noted that
these photocopies were admissible.'i 6

C. FOUNDATION:

1. Counsel has the exhibit marked for identification purposes.
2. The sponsoring witness testifies regarding the existence of an

original writing.
3. The sponsoring witness testifies of the basis for the familiar-

ity of the writing.
4. The sponsoring witness testifies that the original writing is a

public record.
5. The sponsoring witness (or counsel if the exhibit consists of a

self-authenticating document under Rule 902) can either
(i) authenticate a copy certified as correct in accordance

with Rule 902;
(ii) testify that the copy is correct based upon a comparison

with the original; or
(iii) testify that despite reasonable diligence, a copy cannot

be obtained but the witness has first-hand knowledge regarding the
writing's contents or can properly authenticate other evidence of the
writing's contents.

6. Counsel offers the exhibit or proffers the testimony regard-
ing the contents of the writing.

7. Counsel responds to any evidentiary objections and receives a
ruling.

8. If the evidence is an exhibit, counsel publishes the exhibit to
the trier of fact.

D. INTERPRETIVE ANALYSIS:

Because removing public documents may be inconvenient, im-
practical, or against public policy, and also because there are valid
reasons for according public documents more reliability than other
forms of documents, section 27-1005 provides for special admissibility
of public records. The rule both dispenses with the requirement for
producing the original and prefers the production of certified copies
of the original over other evidence of the contents of the writing.

106. PROPOSED NEBRASKA RULES, supra note 22, at 190 (citing Worm v. Crowell,
165 Neb. 713, 87 N.W.2d 384 (1958)).
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Although public records may be self authenticating under section
27-902, counsel will have to take steps to ensure that they have been
properly authenticated prior to trial. In State v. Rice,1 7 for example,
the defendant in a post-conviction-remedy case argued on appeal that
documents that he had received from the state under the Freedom of
Information Act had been improperly excluded from evidence. In re-
jecting this claim, the Nebraska Supreme Court held that the propo-
nent had improperly authenticated the documents in that although
these documents had been obtained from a public office, no witness
had testified that they had compared the copies with the original and
had found them to be true and correct; moreover, the documents
were not self-authenticated under section 27-902 because they had
not been certified as correct by someone with authority in the public
office.108

Public records, including records from prior court proceedings,
that have been certified as true and correct satisfy the original writ-
ing rule and are self-authenticating under section 27-902. For exam-
ple, the court in State v. Mills,1° 9 an habitual criminal case, upheld
allowing an expert to compare the fingerprints of the defendant
taken at the time he was arrested on the habitual criminal charge
with certified copies of official records showing fingerprints in other
cases allegedly involving the defendant.' 1 0

However, the admission by certification of prior convictions may
raise constitutional issues distinct from, but related to, the original
writing problem. In State v. Orosco,111 State v. Kelly,112 and State v.
Voight,113 the Nebraska Supreme Court upheld third offense driving-
while-intoxicated convictions on the basis of certified copies of prior
conviction records and in doing so rejected collateral attacks on the
prior municipal convictions. The court in each case held that the
burden of challenging a prior conviction rested upon the defendant
and that the prior conviction record "imports absolute verity absent
proof that the same is incorrect." 114 The court in State v. Smith," 5

however, overruled itself on this very issue. The court in effect real-

107. 214 Neb. 518, 335 N.W.2d 269 (1983).
108. State v. Rice, 214 Neb. 518, 531, 335 N.W.2d 269, 277 (1983).
109. 199 Neb. 295, 258 N.W.2d 628 (1977).
110. State v. Mills, 199 Neb. 295, 304-05, 258 N.W.2d 628, 634 (1977).
111. 199 Neb. 532, 260 N.W.2d 303 (1977), overruled on other grounds by State v.

Smith, 213 Neb. 446, 329 N.W.2d 564 (1983).
112. 212 Neb. 45, 321 N.W.2d 80 (1982).
113. 206 Neb. 829, 295 N.W.2d 112 (1980).
114. E.g., State v. Voight, 206 Neb. 829, 831-32, 295 N.W.2d 112, 114 (1980) (follow-

ing State v. Orosco, 199 Neb. 532, 541, 260 N.W.2d 303, 309 (1977), overruled on other
grounds by State v. Smith, 213 Neb. 446, 329 N.W.2d 564 (1983)).

115. 213 Neb. 446, 329 N.W.2d 564 (1983).
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located the burden of proof to the state to prove that the prior con-
victions passed constitutional muster:

In Voight and Orosco our choice of words was unfortunate.
We agree that in an enhancement proceeding, a defendant
should not be able to relitigate the former conviction, and to
that extent such conviction cannot be collaterally attacked.
However, under the present circumstances, the burden re-
mains with the State to prove the prior convictions. This
cannot be done by proving a judgment which would have
been invalid to support a sentence of imprisonment in the
first instance.... Where a record is silent as to a defend-
ant's opportunity for counsel, we may not presume that such
rights were respected.... A defendant's objection to the in-
troduction of a transcript of conviction which fails to show
on its face that counsel was afforded or the right waived
does not constitute a collateral attack on the former judg-
ment. The objection should have been sustained. To the ex-
tent that Voight and Orosco conflict with this holding, they
are overruled." 6

Thus, if the state must prove a prior conviction, then 27-1005 will not
obviate the necessity of proving that the prior conviction rests upon
valid constitutional standards.

VII. SECTION 27-1006. SUMMARIES

A. STATEMENT OF =H RULE:

Rule 1006. Voluminous writings, recordings, or photographs;
summaries; availability; orders. The contents of voluminous
writings, recordings, or photographs which cannot conve-
niently be examined in court may be presented in the form
of a chart, summary, or calculation. The originals, or dupli-
cates, shall be made available for examination or copying, or
both, by other parties at a reasonable time and place. The
judge may order that they be produced in court"17

B. LEGISLATIVE HISTORY:

The Committee on Practice and Procedure, in recommending
adoption of this rule, briefly commented that this "rule is designed to
meet the practical difficulties of masses of documents." 118

116. Id. at 449, 329 N.W.2d at 566 (citations omitted) (citing Baldasar v. Illinois, 446
U.S. 222 (1980); Burgett v. Texas, 389 U.S. 109 (1967); State v. Tweety, 209 Neb. 649, 309
N.W.2d 94 (1981)).

117. NEB. REV. STAT. § 27-1006 (Reissue 1989).
118. PROPOSED NEBRAsKA RULES, supra note 22, at 190.
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C. FOUNDATION:

1. Counsel has the exhibit marked for identification purposes.
2. The sponsoring witness testifies regarding the existence of

original writings which provide the basis for the proposed summary.
3. The sponsoring witness testifies of the basis for the familiar-

ity of the writing and shows that the underlying documents are
otherwise admissible in evidence.

4. The sponsoring witness testifies that the writings are so volu-
minous that it would be inconvenient or impractical to examine them
in court.

5. The sponsoring witness testifies regarding his or her qualifi-
cations to review the records and to make a summary.

6. The sponsoring witness testifies that he or she reviewed the
records and made a chart or summary of the originals.

7. Counsel indicates that the summary chart and the underly-
ing documents have been made available to opposing counsel suffi-
ciently in advance and that counsel has made available a time and
place for the examination of the documents.

8. Counsel offers the previously marked exhibit into evidence.
9. Counsel responds to any evidentiary objections and obtains a

ruling.
10. If admitted, counsel publishes the exhibit to the jury.

D. INTERPRETIVE ANALYSIS:

This rule continues the common-law rule that the contents of vo-
luminous writings which cannot be conveniently produced and ex-
amined in court may be presented by way of a summary or chart if
the underlying documents have reasonably been made available to
the opponent.119

The Nebraska Supreme Court in Crowder v. Aurora Co-operative
Elevator Co.120 carefully outlined the foundational requirements for
introducing a summary under section 27-1006. In Crowder, a contract
dispute arose between a corn farmer, James E. Crowder, and a grain
elevator, Aurora Co-operative Elevator Company.12 1 At issue was
the grain elevator's introduction of written summaries of scale tickets
for each corn delivery at the elevator and written summaries of vari-
ous contracts between farmers and the elevator for the delivery of
corn. The court observed first that

119. See McCoRtMIcK ON EVIDENCE § 233, at 65-69 (4th ed. 1992).
120. 223 Neb. 704, 393 N.W.2d 250 (1986).
121. Crowder v. Aurora Co-op. Elevator Co., 223 Neb. 704, 705, 393 N.W.2d 250, 253

(1986).

1992]



CREIGHTON LAW REVIEW

each of the particular summaries to be examined was not
tendered for the purpose of illustration or clarification, such
as an exhibit used to aid or assist the trier of fact in under-
standing evidence already introduced as a mass of details.
Use of an illustrative exhibit is left to the sound discretion of
a trial court.' 2 2

The court then explained that where a summary is presented as real
or substantial evidence as a substitute for the subject matter itself,
section 27-1006 controls admissibility. Synthesizing authority from
various jurisdictions interpreting Rule 1006, the court set out the fac-
tual foundation necessary as a condition precedent to the admissibil-
ity of a written summary under Rule 1006:

1. Reasonably identify the existing and underlying doc-
uments summarized, including identification of the ultimate
source of documentary information contained in the pro-
posed summary.

2. Show that the original documents or duplicates un-
derlying the proposed summary and the data contained in
those underlying documents are otherwise admissible
evidence.

3. Have served a copy of the proposed summary on the
opposing party, sufficiently in advance of intended use of the
summary, and have provided the opposing party with a rea-
sonable time and place for examination of the available doc-
uments underlying such summary.

4. Establish that the documents underlying the sum-
mary are voluminous.1

The court also added that even if the foundational prerequisites were
satisfied, a relevant summary could be excluded under section 27-403
if the probative value were substantially outweighed by "the danger
of unfair prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or needless presenta-
tion of cumulative evidence." 124

Under the facts of the case, the court held that the Co-op had
failed to show (1) that the underlying documents qualified as hearsay
exceptions, (2) that it had made available the underlying documents
to the plaintiff, (3) that it had made the summary available to the
plaintiff sufficiently in advance, and (4) that the contracts with
others were relevant to the contract claim between the plaintiff and
the defendant. 125

122. Id. at 716, 393 N.W.2d at 259.
123. Id. at 719, 393 N.W.2d at 260.
124. Id. at 720-21, 393 N.W.2d at 261 (quoting NEB. REv. STAT. § 27-403).
125. Id. at 721, 393 N.W.2d at 261.
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Of course, the admissibility of summaries of otherwise admissible
underlying documents under section 27-1006 raises different founda-
tional questions from the admissibility of expert testimony. This dis-
tinction has not always been apparent. Thus, in Hansen v. Lien
Termite & Pest Control Co.,126 a homeowner action against a termite
exterminating company, the termite company objected on the author-
ity of Crowder to the damage testimony of the homeowner's expert.
In rejecting the Rule 1006 objection, the court explained that "[t]his
argument is without merit. The document is not a summary of volu-
minous writings, but is [the expert's] one-page estimate. Once he was
questioned and qualified as an expert witness in the construction esti-
mate field, [the expert] was competent to'testify regarding the basis
for his cost estimates."''

Similarly, section 27-1006 does not apply to documentary evi-
dence detailing specific facts of which a testifying witness has first-
hand knowledge. Thus, in Groenewold v. Buildings Movers, Inc.,12
the court rejected a section 27-1006 objection when an exhibit was ad-
mitted that listed persons, dates, and charges involved with building
moving services because, rather than representing a summary of vo-
luminous documents, the exhibit simply recorded facts in regard to
which an in-court witness had testified.' 2 '

Many federal courts have permitted witnesses, under the author-
ity of Rule 1006, to offer exhibits summarizing in-court testimony of
other witnesses. For example, the United States Court of Appeals
for the District of Columbia Circuit in United States v. Lemire,130 a
wire fraud case, permitted an FBI agent who had been present
throughout the trial to use four charts to summarize from previously
admitted evidence how cash flowed through certain companies. The
court opined that Rule 1006 permitted a summary of voluminous evi-
dence already before the jury.131 The Eighth Circuit has specifically
held that Rule 1006 summaries of voluminous in-court testimony are
admissible and that the summary exhibits, subject to the discretion of
the trial judge and a limiting instruction that the jury should rely on

126. 229 Neb. 596, 428 N.W.2d 195 (1988).
127. Hansen v. Lien Termite & Pest Control Co., 229 Neb. 596, 603, 428 N.W.2d 195,

200 (1988).
128. 197 Neb. 187, 247 N.W.2d 629 (1976).
129. Groenewold v. Buildings Movers, Inc., 197 Neb. 187, 247 N.W.2d 629, 630-31

(1976).
130. 720 F.2d 1327 (D.C. Cir. 1983), cert denied, 467 U.S. 1226 (1984).
131. United States v. Lemire, 720 F.2d 1327, 1346-47 (D.C. Cir. 1983), cert denied,

467 U.S. 1226 (1984); see, e.g., Moore v. Johns-Manville Sales Corp., 781 F.2d 1061, 1066
(5th Cir. 1986) (allowing for the admission of voluminous writings and recordings
under Rule 1006); United States v. Stephens, 779 F.2d 232, 238-39 (5th Cir. 1985) (hold-
ing that appellate review of a ruling to admit evidence under Rule 1006 is subject to an
abuse of discretion standard).
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their own memory as to the content of the evidence, may be sent to
the jury room as evidence. 3 2

Whether properly within the purview of section 27-1006 or more
accurately within the trial court's general discretion under section 27-
6 1 1(l), 133 the opportunity for counsel to use an evidentiary exhibit or
chart which summarizes complex testimony and which may be taken
to the jury room as substantive evidence provides a significant advan-
tage for the attorney who is prepared to offer such evidence. In ef-
fect, such an exhibit may outline and detail in evidentiary form much
of counsel's closing argument.

The Uniform Composite Reports as Evidence Act ("Act"), which
has been adopted in Nebraska,' 34 further supplements the section 27-
1006 use-of-summaries rule. Under the provisions of this Act, the
written report of a disinterested expert is admissible, subject to the
opponent's right to cross-examine persons who had furnished infor-
mation on which the report or finding is based, without producing
the information upon which the report was based if the proponent
has given reasonable notice to the opposing party of an intent to offer
the report and has made available access to the underlying docu-
ments or witnesses, unless the court determines that substantial in-
justice will be done to the opposing party.1

VIII. SECTION 27-1007. TESTIMONY OR WRITTEN

ADMISSION OF PARTY

A. STATEMENT OF THE RULE:

Rule 1007. Contents of writings, recordings, or photographs;
how proved. Contents of writings, recordings, or photo-
graphs may be proved by the testimony or deposition of the
party against whom offered or by his written admission,
without accounting for the nonproduction of the original.' 6

132. United States v. Orlowski, 808 F.2d 1283, 1289 (8th Cir. 1986), cert denied, 482
U.S. 927 (1987); United States v. Possick, 849 F.2d 332, 339 (8th Cir. 1988).

133. See NEB. REv. STAT. § 27-611(1) (Reissue 1989). Section 27-611(1) provides:
Mode and order of interrogation and presentation; control by judge; scope of
cross-examination; leading questions. (1) The judge shall exercise reasonable
control over the mode and order of interrogating witnesses and presenting ev-
idence so as to (a) make the interrogation and presentation effective for the
ascertainment of the truth, (b) avoid needless consumption of time, and (c)
protect witnesses from embarrassment or undue embarrassment.

Id.
134. NEB. REV. STAT. §§ 25-12,115 to -12,119 (Reissue 1989).
135. The court upheld the admissibility of a bank's feasibility report under the pro-

visions of this act in Gateway Bank v. Department of Banking, 192 Neb. 109, 219
N.W.2d 211 (1974).

136. NEB. REV. STAT. § 27-1007 (Reissue 1989).
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B. LEGISLATIVE HISTORY:

The Committee on Practice and Procedure, in recommending the
adoption of Federal Rule 1007, simply referenced the Federal Advi-
sory Committee's Note which justified limiting the use of admissions
to testimonial or written admissions on the grounds that the risk of
inaccuracy is substantial in the case of an oral admission.'13

C. FOUNDATION:

1. If the evidence consists of an exhibit, counsel has the exhibit
marked for identification purposes.

2. The sponsoring witness or counsel presents evidence that the
party opponent has admitted by testimony or deposition to the con-
tents of the writing.

3. Counsel offers into evidence the exhibit or testimony regard-
ing the admission.

4. Counsel responds to any evidentiary objections and obtains a
ruling.

5. If admitted, counsel publishes the admission to the jury.

D. INTERPRETIVE ANALYSIS:

This rule both limits the type of admissions which can be used to
prove the contents of a writing to testimony or written admissions
and dispenses with any foundation regarding why the original has
not been produced. Thus, counsel must be aware that oral admis-
sions as to the content of a writing will not provide a basis for non-
compliance with the original writing rule.lss

IX. SECTION 27-1008. FUNCTIONS OF COURT AND JURY

A. STATEMENT OF THE RULE:

Rule 1008. Functions of judge and jury. When the admissi-
bility of other evidence of contents of writings, recordings, or
photographs under these rules depends upon the fulfillment
of a condition of fact, the question whether the condition has
been fulfilled is ordinarily for the judge to determine. How-
ever, when an issue is raised (1) whether the asserted writ-
ing ever existed, or (2) whether another writing, recording,
or photograph produced at the trial is the original, or (3)

137. PROPOSED NEBRASKA RULES, supra note 22, at 191 (rejecting Slatterie v. Poo-
ley, 151 Eng. Rep. 579 (Ex. 1840) (allowing proof of contents of a writing by evidence of
an oral admission)).

138. This reverses the common-law rule announced in Slatterie, 151 Eng. Rep. at
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whether other evidence of contents correctly reflects the
contents, the issue is for the trier of fact to determine as in
the case of other issues of fact. l' 9

B. LEGISLATIVE HISTORY:

Without comment, the Committee on Practice and Procedure
recommended the adoption of Federal Rule 1008.

C. INTERPRETIVE ANALYSIS:

With regard to the issues of (1) whether a writing ever existed,
(2) whether another writing represents the original, or (3) whether
other evidence correctly reflects the contents of a writing, this rule
reverses the normal rule contained in section 27-104 that the judge
determines preliminary issues of fact.14°

Other questions regarding the administration of the original
writing rule remain preliminary issues of fact for the court. Exam-
ples of preliminary issues of fact for the court include questions re-
garding (1) whether an exhibit, under the definitions provided in
Rule 1001, qualifies as a writing, and if so whether it is an original,
duplicate, or merely other evidence; (2) whether, under Rule 1003, a
genuine question has been raised concerning the authenticity of a du-
plicate or the fairness of introducing a duplicate in lieu of the origi-
nal; (3) if other evidence of the content of a writing has been offered,
whether under Rule 1004 the original (a) has been lost or destroyed
in good faith, (b) is in the possession of third parties who are beyond
the judicial processes of the court, (c) is in possession of the party op-
ponent who has been put on notice that the contents will be in issue,
or (d) deals with collateral matters; (4) if the evidence purports to be

139. NEB. REv. STAT. § 27-1008 (Reissue 1989).
140. See NEB. REv. STAT. § 27-104 (Reissue 1989). Section 27-104 provides:

Preliminary questions; questions of admissibility, generally; relevancy condi-
tioned on fact; hearing of jury; testimony by accused; weight and credibility.
(1) Preliminary questions concerning the qualification of a person to be a wit-
ness, the existence of a privilege, or the admissibility of evidence shall be de-
termined by the judge, subject to the provisions of subsection (2) of this
section.

(2) When the relevancy of evidence depends upon the fulfillment of a
condition of fact, the judge shall admit it upon, or subject to, the introduction
of evidence sufficient to support a finding of the fulfillment of the condition.

(3) Hearings on the admissibility of confessions shall in all cases be con-
ducted out of the hearing of the jury. Hearings on other preliminary matters
shall be so conducted when the interests of justice require, or when an ac-
cused is a witness, if he so requests.

(4) The accused does not, by testifying upon a preliminary matter, subject
himself to cross-examination as to other issues in the case.

(5) This rule does not limit the right of a party to introduce before the
jury evidence relevant to weight or credibility.
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a copy of a public record, whether under Rule 1005 the copy has been
properly certified as true and correct or properly authenticated by a
person who has compared it with the original; (5) if the evidence is a
summary or chart under Rule 1006, whether the underlying docu-
ments have been reasonably made available to the opposing counsel
and whether the summary has been properly authenticated by a com-
petent witness; (6) and whether under Rule 1007 an opposing party
has admitted to the contents of a writing by prior testimony or in a
written statement.

The Advisory Committee's Note to the Federal Rules provides
an example of the interplay between the respective issues. The Com-
mittee commented that if a plaintiff, after laying foundation that the
original contract has been lost or destroyed, offers secondary evi-
dence of the contents of a contract which the defendant testifies
never existed, then the judge cannot determine that the contract was
never executed and take the issue away from the jury.14 1

The Advisory Committee, however, did not address the more dif-
ficult issue of what happens when the trial court determines that the
proponent of an original writing has not met its preliminary burden
on other preliminary issues of fact. The issue was addressed directly
by the Ninth Circuit in Lucasfilm, Ltd., which involved a copyright
infringement action brought by an artist and designer of science fic-
tion creatures and machines against the producers and creators of the
movie The Empire Strikes Back. The plaintiff contended that the de-
fendants had copied his drawings for use in the film. However, the
plaintiff possessed none of the originals of any work that he con-
tended had been copied and, consequently, sought to introduce recon-
structions of his work. After a seven-day hearing, the trial judge
found that the reconstructions were inadmissible secondary evidence
of an original because he found that the originals had been lost or de-
stroyed in bad faith. On appeal, the defendant argued that Rule 1008
disempowered the trial judge of any authority to rule that a propo-
nent had lost or destroyed the originals in bad faith; rather, the issue
of whether an original ever existed or whether it had been destroyed
was an issue for the trier of fact.142

Affirming on appeal, the Ninth Circuit held that the

[Plaintiff's] position confuses admissibility of the reconstruc-
tions with the weight, if any, the trier of fact should give
them, after the judge has ruled that they are admissible.
Rule 1008 states, in essence, that when the admissibility of
evidence other than the original depends upon the fulfill-

141. Rules of Evidence of United States Courts and Magistrates, 56 F.R.D. at 347.
142. Lucasflyn, Ltd, 808 F.2d at 1317-18.
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ment of a condition of fact, the trial judge generally makes
the determination of that condition of fact... the condition
of fact which [plaintiff] needed to prove was that the origi-
nals were not lost or destroyed in bad faith. Had he been
able to prove this, his reconstructions would have been ad-
missible and their accuracy would have been a question for
the jury. In sum, since admissibility of the reconstructions
was dependent upon a finding that the originals were not
lost or destroyed in bad faith, the trial judge properly held
the hearing to determine their admissibility.14

In interpreting Rule 1008, courts do not always distinguish those
preliminary issues of fact that the judge must determine from those
that under the provisions of section 27-1008 remain with the trier of
fact throughout the trial. For example, in Quantum Labs, Inc., the
defendant employer argued on appeal that the trial court should not
have submitted the issue of whether there had been a written con-
tract of employment between the plaintiff and defendant to the jury
because plaintiff had been unable to produce such a contract and the
defendant denied its existence. Citing section 27-1008, the Nebraska
Supreme Court held that the issue of whether there ever had been a
writing was an issue of fact to be determined by the trier of fact. Ac-
cordingly, the trial court had properly submitted the issue to the
jury. 1"

However, as with the Ninth Circuit's opinion in Lucasfilm, Ltd.,
the Nebraska Supreme Court could have determined that insufficient
evidence had been presented that the original had existed and, for
example, either had been lost or destroyed in good faith or was in the
possession of the party opponent. The Nebraska Supreme Court's
opinion, to the contrary, implied that the trial court had no prelimi-
nary-fact-finding authority once a party suggested that a writing once
existed.

X. CONCLUSION

The original writing rule as codified in sections 27-1001 to -1008
simply requires that if counsel seeks to prove the content of a writ-
ing, recording, or photograph, then the proponent must either intro-
duce the original document, which speaks for itself, or fit within the
enumerated exceptions. The rule most readily applies when the sub-
stantive law makes proof of the writing essential, as it does in such
written transactions as contracts, deeds, and judgments. On the
other hand, the rule seldom applies when a witness has first-hand

143. Id. at 1321.
144. Quantum Labs, Inc., 198 Neb. at 161-62, 251 N.W.2d at 893.
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knowledge of certain facts which writings merely record. If the origi-
nal writing rule applies, then counsel must either lay foundation that
the proffered evidence is the original (section 27-1002), an unques-
tioned duplicate (section 27-1003), or a certified or authenticated copy
of a public record (section 27-1005); or introduce other evidence of
the contents of the writing after laying foundation that the original
writing (1) has been lost or destroyed in good faith (section 27-
1004(1)), (2) is beyond the judicial processes of the court (section 27-
1004(2)), (3) is in the possession of the opponent who has been given
notice that the contents will be in issue (section 27-1004(3)), (4) is col-
lateral to the controlling issues (section 27-1004(4)), (5) is an in-
scribed chattel and therefore not within the intended scope of the
rule, (6) are too voluminous to be conveniently examined in court,
but have been made available to the opponent at a reasonable place
and time and have been summarized by a competent examiner, (7)
has been admitted to by the party opponent (section 27-1007), or (8)
fits within the purview of separate statutory provisions for the admis-
sibility of documents such as the Uniform Photographic Copies of
Business and Public Records as Evidence Act (sections 25-12,112 to -
12,114) or the Uniform Composite Records as Evidence Act (sections
2712,115 to -12,119). When considering foundation for the admissibil-
ity of the contents of an original writing, the judge's traditional role
in determining preliminary issues of fact is modified to the extent
that if there exists an issue of whether (a) an original ever existed,
(b) whether one or another writing constitutes the original, or (c)
whether other evidence correctly reflects the contents of the writing,
then the issue is one for the trier of fact (section 27-1008). Because a
myriad of issues may arise in the application of this simple rule,
counsel would be well advised to resolve any question in advance
through requests for admissions, pretrial motions in limine, or pre-
trial review of the admissibility of challenged evidence.
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Page 1 - Appendix A goes here (camera ready)

Flowchart if an Opponent Makes an Original Writing Objection:

Is the evidence being
offered to prove the
content of a writing,
recording, or
photograph? [S27-1002]

Admissible

No

es Is the evidence being
offered the original
writing, recording, or
photograph?
(S27-1001(3); S 27-1002]

Amissible
Yes

No

Ad- Aeoib
No

Has the opponent raised a
Yes genuine question as to the

authenticity of the original
or the fairness of admitting

Is the evidence being the duplicate in lieu of the
offered a duplicate? original (S27-1003] Yes
[S27-1001(4); S27-10031- I\I

0

ls

The originals have been lost
or destroyed in good faith.
[S27-1004(1)] I

The original is unobtainable
by judicial process.
[527-1004(3)]

The opponent is in controli
of the original and has been
put on reasonable notice
that the contents would be
at issue. [ c27-1004(3)] 

The evidence is inadmissible The writing is collateral to,S27-1002; unless SS27-1004-07 the issues in the case [S27- I

1004(4)], or is an inscribed
chattel.

The original is a public
record, and the evidence
consists of a properly
authenticated copy. S27-1005

The evidence is a su1mmary of

admissible originals which
have been made available to
the opponent S27-1006.

The opponent has admitted in[

writing or testimony to the
contents of the writing
[$27-1007]
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