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I. INTRODUCTION

Judicial notice, broadly defined, involves the court's reliance on
information that has not been subject to traditional evidentiary con-
straints.1 Confusion arises as to the precise meaning of the term par-
tially because it is applied in a variety of contexts. Most lawyers
associate judicial notice with the practice of arguing indisputable
facts without offering evidence.2 This traditional view supplies the
basis for the only type of judicial notice covered by the Federal and
Nebraska Rules of Evidence: judicial notice of adjudicative facts.3 In
addition to judicial notice of adjudicative facts, however, courts may
notice information outside the formal evidentiary proceedings in the
contexts of legislative facts; reasoning process; law, including domes-
tic, sister state, and municipal ordinances; court rules; public officers;
and administrative facts and rules. This Article discusses the Ne-
braska law of judicial notice as applied to each of these variant
contexts.

4

1. See 1 J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE 200[01], at 200-02
(1986).

2. See Wigmore's "orthodox" definition of judicial notice in 9 J. WIGMORE, EVI-
DENCE § 2565, at 694 (Chadbourn rev. 1981).

3. See FED. R. EVID. 201; NEB. REV. STAT. § 27-201 (Reissue 1985).
4. For discussions of judicial notice under the laws of other jurisdictions, see

Wellborn, Judicial Notice under Article 11 of the Texas Rules of Evidence, 19 ST.
MARY'S L.J. 1 (1987); Shroeder, Judicial Notice in Alabama, 34 ALA. L. REV. 197
(1983); Larkin, Article II.: Judicial Notice, 20 Hous. L. REV. 107 (1983).
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II. JUDICIAL NOTICE OF ADJUDICATIVE FACTS: NEB.
REV. STAT. § 27-201

A. RULE 201(l): SCOPE - ADJUDICATIVE FACTS

Nebraska's judicial notice rule 201(1),5 limits the category of ju-
dicial notice covered by the rules of evidence to "adjudicative facts".
The reference to "adjudicative facts" borrows from the distinction
first made' famous by Professor Kenneth Davis between "adjudica-
tive" and "legislative" facts. Most of the Advisory Committee's Note
to Federal Rule 201(a), which Nebraska's Rule 201(1) follows, dis-
cusses the differences between adjudicative facts which are within
the intended scope of the rule and legislative facts which are left to
judicial discretion: "Adjudicative facts are simply the facts of the
particular case. Legislative facts, on the other hand, are those which
have relevance to legal reasoning and the law making process."'6 Ac-
cording to Davis, "[a]djudicative facts are the facts about the parties
and their activities, business and properties. Adjudicative facts usu-
ally answer the questions of who did what, where, when, how, why,
with what motive or intent; adjudicative facts are roughly the kind of
facts that go to a jury in a jury case."'7 Legislative facts, in compari-
son, pertain to the purposes, policies, and principles underlying the
law. Ultimately the judge must exercise legal reasoning in determin-
ing the content or applicability of a rule of law; in so reasoning a
judge may notice "legislative" facts. Rule 201(1), in effect, disclaims
any intent that the rules of evidence be used to limit the judge's rea-
soning process in determining the law, as compared with the facts, of
the case. Other non-adjudicative facts, such as "reasoning" facts used
by the judge or jury to evaluate "adjudicative" facts are similarly be-
yond the scope of Rule 201.8

B. RULE 201(2): INDISPUTABLE FACTS

At common law, notorious facts were judicially noticed as a mat-
ter of judicial convenience and economy. Judicially noticed facts
were thought to require no proof because they were "recognized" to

5. NEB. REV. STAT. § 27-201(l) (Reissue 1985).
6. FED. R. EvID. 201(a) advisory committee's note. The advisory committee's

note cites the following writings of Davis' for an understanding of the distinction be-
tween adjudicative and legislative facts: 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE
§§ 15.01-.14 (1958); Davis, A System of Judicial Notice Based on Fairness and Conven-
ience, in PERSPECTIVES OF LAW 69 (1964); Davis, Judicial Notice, 55 COLUM. L. REV.
945 (1955).

7. K. DAVIS, ADMINISTRATIVE LAW 160 (3d ed. 1972).
8. See 21 C. WRIGHT & K. GRAHAM, FEDERAL PRACTICE AND PROCEDURE § 5103,

at 478 (1977).
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be true,9 by general notoriety or understanding,10 or by "all of us.""
The usefulness of the doctrine of judicial notice as an alternative to
formal evidentiary hearings led to its expansion beyond "notorious
facts" to include facts "readily verifiable."'1 2 With this expansion,
however, the fairness of allowing parties to be heard on the propriety
of the court taking notice became apparent.

Rule 201(2) recognizes as appropriate categories of noticeable
facts those "(a) generally known within the territorial jurisdiction
of the trial court" and "(b) capable of accurate and ready determina-
tion by resort to sources whose accuracy cannot reasonably be
questioned.'

31

1. Generally Known Facts

The traditional ground for judicial notice is that the fact is com-
monly known in the community and therefore, indisputable.14 As
examples of this type of notice, federal courts have judicially noticed
the traditional features of a snowman,15 the flammability of lighter
fluid,16 the effect of inflation on judges' salaries,17 national holi-
days,18 the fact that the Democratic Party during a certain period
was in firm control of political offices within the City of St. Louis, 19

and the customary rates for attorneys' fees.2 0

The twin requirements that the fact be (a) commonly known
(b) by the community, limits the application of the doctrine - a
point commonly missed by judges. For example, an Iowa judge in a
custody dispute improperly relied upon his personal "knowledge" of
the demands of law school on women law students as a basis of a cus-
tody award;21 in another case a Florida federal judge improperly re-

9. See Ricaud v. American Metal Co., 246 U.S. 304, 308-09 (1918) (involving notice
of the government's recognition of General Carranza's successful Mexican Revolution).

10. See United States v. Butler, 297 U.S. 1, 61 (1935) (recognizing a "general un-
derstanding" of the term "tax"); Carroll v. United States, 267 U.S. 132, 159-60 (1925)
(involving the "general notoriety" of Detroit as an active center for boot legging illegal
liquor and interpretation of "week" for purpose of adequacy of notice).

11. See Leach v. Burr, 188 U.S. 510, 512-13 (1903).
12. McCormick, Judicial Notice, 5 VAND. L. REV. 296 (1952).
13. NEB. REV. STAT. § 27-201(1).
14. See E. CLEARY, MCCORMICK ON EVIDENCE § 329, at 922 (3d ed. 1984).
15. Eden Toys, Inc. v. Marshall Field & Co., 675 F.2d 498, 500 n.1 (2d Cir. 1982).
16. Goodman v. Stalfort, Inc., 411 F. Supp. 889, 894 (D.N.J. 1976), modoed, 564

F.2d 89 (3d Cir. 1977).
17. Atkins v. United States, 556 F.2d 1028, (Ct. Cl. 1977), cert. denied, 434 U.S.

1009 (1978).
18. Lloyd v. Cessna Aircraft Co., 430 F. Supp. 25, 26 (E.D. Tenn. 1976).
19. Barnes v. Bosley, 568 F. Supp. 1406, 1410 n.4 (E.D. Mo. 1983), modified, 745

F.2d 501 (8th Cir. 1984), cert. denied, 105 S. Ct. 2022 (1985).
20. Whitman v. Fuqua, 561 F. Supp. 175, 181 (W.D. Pa. 1983).
21. In re Marriage of Tresnak, 297 N.W.2d 109, 112 (Iowa 1980).
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lied upon his own knowledge of an airline's reputation for hiring
attractive flight attendants.22 Rumor and conjecture similarly should
not provide a basis for judicial notice. The Nebraska Supreme Court,
for example, in Indoor Recreation Enterprises, Inc. v. Douglas,23 in
considering whether poker and bridge were games of chance and
therefore subject to city gambling laws, refused to judicially notice
"that poker and bridge are played as a matter of course throughout
the City of Lincoln by residents in clubs and residences and played
for the wagering of money. '24 In support of the holding, the court
explained the difference between "generally known" facts and facts
rumored to be true:

For a fact to be judicially noticed, it is not enough that it
rests upon conjecture or suspicion, on gossip or rumor, or
that it be commonly asserted, if that be true. The general
rule is that in order that a fact may properly be the subject
of judicial notice, it must be "known"-that is, well estab-
lished and authoritatively settled, without qualification or
contention. A court must be reasonably certain of every-
thing of which it takes judicial notice, that is, the certainty
that the fact is uniform and fixed, and if there is any doubt
whatever either as to the fact itself or as to its being estab-
lished or a matter of common knowledge, evidence must be
required to support a finding of fact based upon it.25

Armstrong v. Board of Supervisors,26 illustrates the propriety of
a court noticing a fact peculiarly within the common knowledge of
those within the jurisdiction of the trial court. In Armstrong, the at-
torneys had failed to introduce any evidence that the population of
Kearney County was at least thirty-six hundred inhabitants, as re-
quired by enabling legislation authorizing county boards under cer-
tain circumstances to issue bonds for the construction of community
hospitals. The court, on appeal, noticed that Kearney County's popu-
lation exceeded six thousand.2 7

Occasionally the line between "generally known" adjudicative
facts and "social" or "legislative" facts is blurred. For example, the
court, in State v. Meyer,28 had to consider the constitutionality of "no-

22. In re National Airlines, Inc., 434 F. Supp. 269, 275 n.9 (S.D. Fla. 1977). In Na-
tional Airlines the court determined that National could choose "to have a lean lithe
corps" rather than "stocky, robust flight attendants." The judge took notice, partially
but incorrectly, on the basis of his personal experiences gained from more than 100
flights aboard National of the airline's flight attendants' reputation for good looks. Id.

23. 194 Neb. 715, 235 N.W.2d 398 (1975).
24. Id. at 719, 235 N.W.2d at 401.
25. Id. at 719, 235 N.W.2d at 401-02.
26. 153 Neb. 858, 46 N.W.2d 602 (1951).
27. Id. at 861, 46 N.W.2d at 604.
28. 209 Neb. 757, 311 N.W.2d 520 (1981).
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knock" warrants when the defendant complained on appeal in a drug
possession case that the unannounced entry by police into a private
residence violated his constitutional rights. The court affirmed the
conviction, stating: "We believe we can take judicial notice of the
fact that such substances such as cocaine, LSD, and certain forms of
prepared marijuana may be easily and quickly disposed of by merely
flushing them down a toilet or drain, both of which were located in
the residence.1

29

The courts in Nebraska have judicially noticed generally known
social facts. In Pfeiffer v. Pfeiffer,3 0 for example, the court opined
"[w]e are permitted to judicially notice that under present economic
conditions $10 per month is far less than the actual cost of caring for
a child in an acceptable manner. 31 Similarly, the court in King v.
School District of Omaha,s2 in applying a statutory provision for pay-
ment of salary while on leave of absence for emergency National
Guard duty, judicially noticed, "the fact that most [public employ-
ment] is continuous throughout the year and not just for approxi-
mately 190 working days as is common for teaching employment. 3 3

The will contest involved in In re Estate of Bose,3 4 also illustrates
the court noticing "generally known" social facts. The decedent's ca-
pacity at the time of his executing a codicil to his will substituting
land grants for cash was in issue. The court judicially noticed the
"contemporaneous circumstances and conditions" existing at the time
the codicil was executed~3 Specifically, the court took "judicial no-
tice of the then existence of a world-wide business and commercial
crisis which had attained such proportions as to substantially inter-
rupt and effectually destroy the ordinary and usual course of busi-
ness and finance. 36 The court noticed that the facts that all banks
had been closed by executive order on March 4, 1933, and all cur-
rency devalued between forty and fifty percent by act of Congress of
May 12, 1933, directly related to the reasonableness of the change on
July 21, 1933 of the monetary legacies to shares in land.3 7 In effect,
the 1933 economic crises, which the court noticed as a general social,

29. Id. at 763, 311 N.W.2d at 524.
30. 201 Neb. 56, 266 N.W.2d 82 (1978).
31. Id. at 58, 266 N.W.2d at 84 (emphasis added). In contrast, the court in Heldt v.

Chapman, 204 Neb. 607, 284 N.W.2d 409 (1979) refused in a support case to judicially
notice a general increase in the cost of living as constituting an actionable change of
circumstances justifying a child support modification. Id. at 610, 284 N.W.2d at 411.

32. 197 Neb. 303, 248 N.W.2d 752 (1976).
33. Id. at 308, 248 N.W.2d at 755.
34. 136 Neb. 156, 285 N.W. 319 (1939).
35. Id. at 172, 285 N.W. at 328.
36. Id. at 172, 285 N.W. at 328-29.
37. Id.
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political and economic condition prevailing in the jurisdiction of the
court at the time, resolved the reasonableness of a will modification.

2. Readily Determinable Facts

Facts readily and accurately determinable constitute a separate
category of facts cognizable under Rule 201(2). Statutory recognition
of readily determinable facts, as a judicial notice category, substan-
tially enhances the usefulness of judicial notice to the resourceful
attorney.

The Nebraska Supreme Court discussed this category in Russo v.
Swift & Co.38 Russo involved an action against an employer by an
employee who allegedly contracted a disease known as "echinococ-
cosis" from his duties as a beef washer. In evaluating plaintiff's
claim that the defendant was negligent in not providing a reasonably
safe place to work so as to avoid contracting the disease, the court
took judicial notice on the basis of treatise material of the definition
and brief history of the disease that it is an exceptionally unusual
and rare disease. The court explained that while "[w]e are not privi-
leged to take cognizance of scientific matters of uncertainty or dis-
pute, or of insufficient notoriety, even though learnedly discussed in
scientific publications," the court would take "'[j]udicial notice ... of
scientific facts which are universally known, and which may be found
in encyclopedias, dictionaries, or other publications.' 39 Presumably,
if the plaintiff could have presented rebutting evidence that echi-
nococcosis was a common occupational disease of meat washers, or at
least raised an issue of uncertainty through a dictionary or encyclope-
dia or otherwise, then judicial notice would have been inappropriate.

The court's noticing of materials contained within widely ac-
cepted books can be compared with the evidentiary treatment given
learned treatises, which in federal court, are admissible through a
sponsoring witness and in Nebraska are hearsay. If noticed under
Rule 201, then the opponent could not introduce contrary evidence.
Also, Rule 803(18) of the Federal Rules of Evidence permits state-
ments from learned treatises introduced by a sponsoring witness to
be read into evidence, but not received as exhibits. Nebraska does
have a little-known evidentiary rule that is analogous to the learned
treatise hearsay exception and closely resembles a qualified judicial
notice provision. Nebraska Revised Statute section 25-1218 provides:

Historical works, books of science or art, and published maps
or charts, when made by persons indifferent between the
parties, are presumptive evidence of facts of general notori-

38. 136 Neb. 406, 286 N.W. 291 (1939).
39. Id. at 409, 286 N.W. at 293.

1989]



CREIGHTON LAW REVIEW

ety or interest.40

This statute has been relied upon as a learned treatise exception, but
only rarely. 41

C. RULE 201(3): WHEN DISCRETIONARY

An adjudicative fact generally known or readily determinable
within the standards of Rule 201(2) may be judicially noticed by a
judge whether or not requested by a party.

D. RULE 201(4): WHEN MANDATORY

Judicial notice, within the sound discretion of the judge at com-
mon law, is mandatory under Rule 201(4) if a requesting party sup-
plies the necessary information. Although the rule provides no
guidance on the timing of the request, the requirement of Rule 201(5)
that the opponent have an opportunity to be heard suggests that the
request-notice must be sufficiently in advance to permit a reasoned
response. 42 Of course, advance notice is problematic if judicial notice
is requested in a motion for a new trial or on appeal, pursuant to
Rule 201(7). Accordingly, it has been suggested that judicial notice
should not be mandatory if urged for the first time on appeal. 43

The "necessary information" requirement of Rule 201(4) seems
only applicable to readily determinable adjudicative facts. These
facts, according to Rule 201(2), must be contained in "sources whose
accuracy cannot reasonably be questioned." The "accurate sources"
determination is for the court and presumably would not be subject
to the rules of evidence.44

E. RULE 201(5): OPPORTUNITY TO BE HEARD

Rule 201(5) makes a hearing on the propriety of the court taking
judicial notice optional to the opponent and provides either for a
prior or subsequent right to be heard. The Advisory Committee
adopted Professor Davis' argument that normally a notification of

40. NEB. REV. STAT. § 25-1218 (Reissue 1985).
41. See Van Skike v. Potter, 53 Neb. 28, 73 N.W. 295 (1897); Sioux City & P.R.R.

Co. v. Finlayson, 16 Neb. 578, 20 N.W. 860 (1884).
42. See 21 C. WRIGHT & K. GRAHAM, FEDERAL PRACTICE AND PROCEDURE § 5107,

at 509 (1977).
43. Id.
44. FED. R. EVID. 104(b) expressly provides that the judge is not subject to the

rules of evidence in deciding preliminary questions. Nebraska omitted this provision
upon reasoning that it "would unduly encourage the trial judge to depart from the
usual rules." Proposed Rules of Evidence for Nebraska 17 (1973). It is likely, however,
that the Nebraska courts will not require judges making preliminary findings of fact
for purposes of determining admissibility to restrict their inquiry to admissible
evidence.
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the party's intent to take judicial notice is inconvenient and serves no
good purpose.45 The Advisory Committee reasoned that advance no-
tification would be problematic because of "the frequent failure to
recognize judicial notice as such."' ' An objecting opponent, there-
fore, must: (1) recognize when either a party has requested that judi-
cial notice be taken or the court on its own has taken judicial notice;
and (2) request that a hearing be held. Once requested the hearing is
a matter of right.

F. RuLE 201(6): STAGES OF THE PROCEEDINGS

Judicial notice may be taken at "any stage of the proceedings,"
including on appeal.47 Of course, judicial notice of legislative facts
are not covered by Rule 201, but quite often arise for the first time on
appeal.

G. RULE 201(7): EFFECT

A fact judicially noticed is, by statutory definition, beyond dis-
pute. Although contradictory evidence may be presented to the judge
in connection with the hearing on the propriety of taking notice, once
the judge has noticed the adjudicative fact counsel is precluded from
reintroducing the rebutting evidence to the jury.48 A peremptory
jury instruction, as required by Rule 201(7) in civil cases, follows logi-
cally. Nonetheless, the court, in Piechota v. Rapp,49 permitted expert
testimony that alcohol dulls the senses despite defendant's concession
that this fact was commonly known and was properly a subject for
judicial notice. The court held that if a party chooses to introduce ev-
idence rather than rely on judicial notice, the opposing party cannot
complain. Notwithstanding Rapp, if the judge had exercised his dis-
cretion and noticed this fact, then the plaintiff's evidence would have
been irrelevant to the causes at issue because they would have been
conclusively determined.

Despite the due process afforded the opponent in Rule 201(5),
which requires a hearing on the propriety of the court taking judicial
notice, Rule 201(7) limits the effect of judicial notice in criminal cases
to a permissive jury instruction. The Federal Advisory Committee
first recommended the permissive instruction for criminal cases on
reasoning that a verdict cannot be directed against the accused in a

45. FED. R. EVID. 201(e) advisory committee's note (citing Davis, A System of Ju-
dicial Notice Based on Fairness and Convenience, in PERSPECTIVES OF LAW 69, 75
(1964)); Davis, Judicial Notice, 55 COLUM. L. REV. 945, 975 (1955).

46. FED. R. EVID. 201(e) advisory committee's note.
47. NEB. REV. STAT. § 27-201(6) (Reissue 1985).
48. See FED. R. EVID. 201(g) advisory committee's note.
49. 148 Neb. 443, 27 N.W.2d 682 (1947).
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criminal case.50 The Advisory Committee, however, subsequently
opted for a peremptory instruction in all cases reasoning that "the
right of jury trial does not extend to matters which are beyond rea-
sonable dispute. '51 Congress, however, restored the permissive in-
struction in criminal cases as more compatible with the spirit of the
right to a jury trial.52 Nebraska followed Congress' lead adopting a
permissive instruction in criminal cases without an extended discus-
sion of the constitutionality of a peremptory rule.5 3

Because Rule 201 applies only to judicial notice of adjudicative
facts, the permissive-instruction rule does not apply if the court no-
tices a legislative fact. Thus in United States v. Gould,54 the district
court instructed the jury that cocaine hydrochloride is a derivative of
coca leaves, and therefore a controlled substance under federal drug
laws. The United States Court of Appeals for the Eighth Circuit af-
firmed, concluding that the classification of controlled substances
qualifying under the federal statute was a legislative fact beyond the
purview of Rule 201(g) of the Federal Rules of Evidence. 55

It should be noted that scholars such as Thayer, Wigmore and
Davis, advocating a broader definition for judicial notice than indis-
putable adjudicative facts,56 recommend that the procedural effect of
the court taking notice be limited to creating a rebuttable prima facie
case.57 Since Rule 201 applies only to judicial notice of indisputable
adjudicative facts, the lesser-effect argument may be appropriate in
other contexts involving judicial notice.

III. JUDICIAL NOTICE OF LEGISLATIVE FACTS

As previously discussed, Rule 201 applies only to adjudicative

50. Fed. R. Evid. 201(g) advisory committee's note; Preliminary Draft of Proposed
Rules of Evidence, in 46 F.R.D. 161, 205 (1969).

51. FED. R. EVID. 201(g) advisory committee's note; Revised Draft of Proposed
Rules of Evidence, in 51 F.R.D. 315, 335 (1971) (commenting on proposed Rule 201(g)).
See also Comment, The Presently Expanding Concept of Judicial Notice, 13 VILL. L.
REV. 528, 541-56 (1968). The court in United States v. Alvarado, 519 F.2d 1133, 1135
(5th Cir. 1975), cert. denied, 424 U.S. 911 (1976), held that judicial notice does not vio-
late the confrontation clause.

52. H.R. REP. No. 650, 93d Cong., 1st Sess. 6-7, reprinted in 1974 U.S. CODE CONG.
& ADMIN. NEWS 7075, 7080.

53. NEB. REV. STAT. § 27-201(7) (Reissue 1985).
54. 536 F.2d 216 (8th Cir. 1976).
55. Id. at 219.
56. J. THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAW 308

(1898); 9 J. WIGMORE, EVIDENCE §§ 2567-2567(a), at 715-16 (Chadbourn rev. 1981); Da-
vis, A System of Judicial Notice Based on Fairness and Convenience, in PERSPECTIVES
OF LAw 69, 94 (1964).

57. See Comment, The Presently Expanding Concept of Judicial Notice, 13 VILL.
L. REV. 528, 534-36 (1968) (discussing the differing effects of the variant theories of ju-
dicial notice).
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facts. This leaves the category of judicial notice of legislative facts
within the reasoned discretion of the courts. This dichotomy makes
some sense considering the variant treatment that fact finding and
law determination are given in the judicial process. Intrinsic to our
notion of adversarial justice is the notion that each party is entitled
to due process in the fact-finding process. The party having the bur-
den of proof is responsible for offering facts, subject to the rules of
evidence, with the opponent being afforded rights of cross-examina-
tion and rebuttal. The parties, rather than the court, exercise pri-
mary responsibility over fact presentation and disputation. The
jury's role as fact-finder emphasizes the limited jurisdiction of the
judge over the fact-finding process. Judicial notice of adjudicative
facts constitutes an aberration from this norm; the constraints of no-
tice and the opportunity to be heard on the propriety of the court no-
ticing certain facts are compatible with the parties' general
responsibility to present the evidence.

The determination of law, on the other hand, is within the pur-
view of the court. Although the parties may be called upon to assist
in the presentment of authority, the judge ultimately is responsible
for determining the content and applicability of the law. As Justice
Holmes suggested in Czastleton Corp. v. Sinclair,58 "the Court may
ascertain as it sees fit any fact that is merely a ground for laying
down a rule of law." 59

The Federal Advisory Committee relied on this difference to
limit the procedural constraints of Rule 201 to adjudicative facts:

This is the view which should govern judicial access to legis-
lative facts. It renders inappropriate any limitation in the
form of indisputability, any formal requirements of notice
other than those already inherent in affording opportunity
to hear and be heard and exchanging briefs, and any require-
ment of formal findings at any level.60

While adjudicative and legislative facts are distinguishable con-
ceptually, their implications in the adjudicative process may become
blurred. The challenge of adjudication is determining whether what
happened on a particular occasion falls within the purposes, policies
and principles of extant legal rules. The spectre of ad hoc, discretion-
ary justice is ameliorated by the suggestion that pre-existing legal
rules explain the state-enforced consequences that will be attached to
specific conduct. In judicially noticing legislative facts, the court acts
as if the lawmaker can be consulted with the specific facts of the case

58. 264 U.S. 543 (1924).
59. Id. at 548.
60. FED. R. EvID. 201(a) advisory committee's note.
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in mind. The empirically based adjudicative facts are thereby
matched up against those normatively based legislative facts the
court notices as underlying a particular legal rule. When the court
views the adjudicative facts as exemplary of the intended effects of
the rule, the adjudicative facts become the paradigmatic legislative
facts. For example, the Supreme Court in Gideon v. Wainwright6 '

recognized under the facts of that case that the indigent defendant
could not properly defend himself, and concluded from that the due
process clause required that courts appoint lawyers for indigent
defendants.

62

Recognizing that adjudicative facts may provide the basis for leg-
islative-fact reasoning, the absence of either evidentiary or proce-
dural constraints on judicial notice of legislative facts is problematic.
The broad categories of legislative facts subject to judicial notice rec-
ommend the adoption of parallel constraints of notice and an oppor-
tunity to be heard, even if the ultimate standard for legitimation may
be a simple rationality test rather than indisputability. 63

Professor Peggy Davis has recently argued for the adoption of
procedural constraints in an exhaustive study of judicial notice of leg-
islative facts in custody matters.64 Professor Davis specifically investi-
gated judicial handling of "psychological best interest" theories made
famous by Goldstein, Freud and Solnit's Beyond the Best Interest of
the Child.65 Davis noted that judges often referred to the theory as
they had seen it described in general or social science literature or in
arguments of counsel or written briefs. In many instances, the psy-
chological parent theory "appeared to be outcome determinative"'6

despite the lack of "expert rebuttal evidence, judicial consideration of
the possibility of litigation imbalances, or indications that the court
was aware of competing expert perspectives." 67 Davis concludes that
"[i]t is unwise either to leave judges 'unrestricted' in the investigation
and determination of legislative and background facts or to impose

61. 372 U.S. 335 (1963).
62. Id. at 344.
63. See J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE 200[04], at 200-23

(1981); S. SALTZBURG AND K. REDDEN, FEDERAL RULES OF EVIDENCE MANUAL 60 (2d
ed. 1977); Davis, "There is a book out... ": An Analysis of Judicial Absorption of Leg-
islative Facts, 100 HARV. L. REV. 1539, 1504-1604 (1987); Shuman, Decision-making
under Conditions of Uncertainty, 67 JUDICATURE 326, 330-34 (1984); McCormick, Judi-
cial Notice, 5 VAND. L. REV. 296, 318 (1952); Note, Social and Economic Facts-Ap-
praisal of Suggested Techniques for Presenting Them to the Courts, 61 HARV. L. REV.
692, 697 (1948).

64. Davis, 100 HARV. L. REV. at 1594-1604.
65. J. GOLDSTEIN, A. FREUD & A. SOLNIT, BEYOND THE BEST INTERESTS OF THE

CHILD (1973).
66. Davis, 100 HARV. L. REV. at 1549.
67. Id. at 1552-53 (citations omitted).
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upon those processes the restraints that apply to judicial notice of or-
dinary, adjudicative facts."168 As a "middle course," Davis recom-
mends an approach adopted by the court in Bulova Watch Co. v.
Hattori & Co.6 9 There the judge, anticipating reliance on extra-judi-
cial sociological facts, "invited the parties to be heard on the 'propri-
ety of taking judicial notice and the tenor of the matter noticed.' "70

The court observed that the procedure "has the advantage of reduc-
ing the possibility of egregious errors by the court and increases the
probability that the parties may believe they were fairly treated."71

In a similar study72 questioning the Supreme Court's extensive
reliance on judicial notice of social facts in Parham v. J.R.,7s the au-
thors note the breadth of the Court's "one-sided, images of the func-
tioning of American families, mental hospitals, and judicial
proceedings. '74 The Court held that due process does not bar parents
from committing their child to a mental hospital if a physician as a
"neutral factfinder" concurs that the child is in need of treatment.
The authors note with some dismay that the Court's decision relies
heavily on judicially noticing controversial social science
assumptions:

Without supporting evidence, the Chief Justice made no
fewer than fifteen empirical assumptions, many of them di-
rectly contrary to existing social-science research, about the
psychology and sociology of these institutions.75

The authors warn that unfettered judicial notice of social facts "en-
hance the possibility of social facts becoming legal truth by judicial
repetition." 76 They urge that judicial notice of social facts be viewed
as dicta or non-binding findings of fact rather than conclusions of
law, lest "those assumptions may become de facto conclusions of law
which are not disputable, regardless of the social reality. '77 Their
concerns over unfettered judicial notice of legislative facts parallel
earlier critiques of the same problem.78

68. Id. at 1598 (citations omitted).
69. Id. at 1598 (relying on Bulova Watch Co. v. Hattori & Co., 508 F. Supp. 1322

(E.D.N.Y. 1981)).
70. Id. at 1598-99 (quoting Bulova Watch Co. v. Hattori & Co., 508 F. Supp. 1322,

1328-29 (E.D.N.Y. 1981)).
71. Id.
72. Perry & Melton, Precedential Value of Judicial Notice of Social Facts:

Parham as an Example, 22 J. FAM. L. 633 (1983-84).
73. 442 U.S. 584 (1979).
74. Perry & Melton, 22 J. FAM. L. at 634 (footnotes omitted).
75. Id. at 635.
76. Id. at 646.
77. Id. at 667.
78. See Miller & Barron, The Supreme Court, the Adversary System, and the Flow

of Information to the Justices: A Preliminary Inquiry, 61 VA. L. REV. 1187 (1975);
Korn, Law, Fact, and Science in the Courts, 66 COLUM. L. REV. 1080 (1966); Karst, Leg-
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Notwithstanding the concerns of commentators, the courts judi-
cially notice at least three categories of legislative facts falling be-
yond any evidentiary or procedural constraints: (1) the factual basis
of common law rules; (2) the factual basis of legislation to determine
the content and applicability of legislation; and (3) the factual basis of
legislation for purposes of determining the constitutionality of legis-
lation. The propriety of courts exercising unfettered discretion in
each of these areas is questionable. This may be especially true for
Supreme Court decisions because they have an aura of legitimacy
that may overreach the empirical reality that is described. Indeed
the principle of stare decisis may incline lower courts to accept the
social "reality" supplying the higher court's rationale for the decision
despite an awareness of their inaccuracies or weaknesses.

A. FACTUAL BASIS OF COMMON LAW RULES

The Advisory Committee in its discussion of legislative facts cites
Hawkins v. United States,79 a case where the Supreme Court noticed
the factual basis of the common law rule of marital evidentiary privi-
lege. In Hawkins, Justice Black justified the continuation of spousal
disqualification privilege on the social policy ground that it preserves
family harmony and the sanctity of the marriage: "Adverse testi-
mony given in criminal proceedings would, we think, be likely to de-
stroy almost any marriage."8 0

In evaluating this observation, the Advisory Committee noted
that the view is "scarcely 'indisputable.' ",81 In fact, Justice Stewart,
in a concurring opinion in Hawkins, characterized this view as based
on "mere assumptions, perhaps naive assumptions, as to the impor-
tance of this ancient rule to the interests of domestic tranquillity
[sic]."8 2 The Advisory Committee, nevertheless, would not dispute
the authority of courts to make such disputable sociological assump-
tions in the determination of the content and applicability of the law.

The disputable character of such assumptions was reflected in
the Court's reassessment of the spousal privilege in Trammel v.
United States.8 3 In Trammel, Justice Burger, speaking for the Court,

islative Facts in Constitutional Litigation, 1960 Sup. CT. REv. 75. But see Woolhan-
dler, Rethinking the Judicial Reception of Legislative Facts, 41 VAND. L. REV. 111
(1988). Woolhandler argues that enacting procedural constraints on the judicial notice
of legislative facts "will increase the hegemony of pragmatic balancing at the expense
of other processes of judicial reasoning .... and will undermine the legitimacy of the
courts." Id. at 121.

79. 358 U.S. 74 (1958).
80. Id. at 78.
81. FED. R. EVID. 201(a) advisory committee's note.
82. 358 U.S. at 81-82 (Stewart, J., concurring).
83. 445 U.S. 40, 53 (1980).
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substantially modified the spousal privilege on the basis of revised so-
ciological assumptions, which the court noticed:

When one spouse is willing to testify against the other in a
criminal proceeding-whatever the motivation-their rela-
tionship is almost certainly in disrepair; there is probably lit-
tle in the way of marital harmony for the privilege to
preserve. In these circumstances, a rule of evidence that
permits an accused to prevent adverse spousal testimony
seems far more likely to frustrate justice than to foster fam-
ily peace.84

The Hawkins-Trammel opinions illustrate the increased leeway
given judges in noticing sociological facts used as a basis for establish-
ing the common law. Neither assumption is commonly known, read-
ily determinable, or clearly indisputable as required under Rule 201
for adjudicative facts. Nonetheless our common law tradition exhib-
its judges fashioning the law in accordance with disputable sociologi-
cal assumptions. The Advisory Committee quoted favorably
Professor Davis' view in this regard:

My opinion is that judge-made law would stop growing if
judges, in thinking about questions of law and policy, were
forbidden to take into account the facts they believe, as dis-
tinguished from facts which are 'clearly .. . within the do-
main of the indisputable.' Facts most needed in thinking
about difficult problems of law and policy have a way of be-
ing outside the domain of the clearly indisputable.8 5

B. JUDICIAL NOTICE OF LEGISLATION FOR CONTENT AND
APPLICABILITY

The courts notice legislative facts when determining legislative
history for purposes of determining the content or applicability of a
statute. For example, in United States v. Gould,8 6 the United States
Court of Appeals for the Eighth Circuit noticed that cocaine hydro-
chloride is a derivative of the coca leaf, within the intended scope of
the Controlled Substance Import and Export Act.

84. Id. at 52.
85. Davis, A System of Judicial Notice Based on Fairness and Convenience, in

PERSPECTIVES OF LAW 69, 82 (1964), quoted in FED. R. EVID. 201(a) advisory commit-
tee's note.

86. 536 F.2d 216 (8th Cir. 1976). See also Leis v. Opportunity Consultants, 441 F.
Supp. 1314 (S.D. Ohio 1977); American Fed'n of Gov't Employees v. Callaway, 398 F.
Supp. 176 (N.D. Ala. 1975).
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C. JUDICIAL NOTICE OF LEGISLATION FOR PURPOSES OF

DETERMINING CONSTITUTIONALITY

Ever since, at least, Marbury v. Madison,8 7 it has been part of
our constitutional lore that the judiciary is the ultimate guardian of
our form of constitutional democracy. For the present, the Supreme
Court has recognized variant standards of review when considering
the constitutionality of legislation.8 8 If the legislation affects a funda-
mental right such as free speech or a suspect classification such as
race, then the courts noticing legislative facts must find that the leg-
islation is necessary in serving a compelling state interest.8 9 If the
legislation affects an important interest or a "quasi-suspect" classifi-
cation such as gender, then the court must find that the legislation
substantially advances an important state interest.90 Otherwise, leg-
islation must simply rationally relate to a legitimate state interest.9 '

In each instance of judicial review of legislation, the courts ex-
amine the appropriate level of rationality nexus between the means
chosen and the legislative end. Legislative facts suggest the likely ef-
fect a legal rule will have, and are presented either to consider re-
sulting constitutional implications or to recommend or discourage the
court from adopting a particular interpretation of the rule. If the leg-
islation depends upon a sociological assumption, the courts, through
the processes of judicial notice of legislative fact, evaluate the ra-
tional basis of the assumed social fact. Indeed, much of the jurispru-
dential movements characterized as sociological jurisprudence, legal
realism, and law and economics argue for an expanded role for the
social sciences in legal reasoning.92 The so-called Brandeis brief
made famous in Muller v. Oregon,93 in which the Supreme Court re-
lied on a social science indicating that working women required pre-
ferred regulatory assistance, has ever since stood for the comparative
elevation of sociological facts over formalized legal reasoning. To the
extent advocates perceive the role of the courts to be lawmaking in a
legislative sense rather than law discovering in a stare decisis sense,
the importance of providing the courts with social data to assist in

87. 5 U.S. (1 Cranch) 137 (1803).
88. See Bice, Standards of Judicial Review Under the Equal Protection and Due

Process Clauses, 50 S. CAL. L. REV. 689 (1977).
89. Shelton v. Tucker, 364 U.S. 479 (1960); Bolling v. Sharpe, 347 U.S. 497 (1954).
90. Craig v. Boren, 429 U.S. 190 (1976).
91. Nebbia v. New York, 291 U.S. 502 (1934).
92. For a discussion of the role of social science in the law, see Monahan &

Walker, Social Authority: Obtaining, Evaluating, and Establishing Social Science in
Law, 134 U. PA. L. REV. 477, 488-95 (1986). See also Walker & Monahan, Social
Frameworks: A New Use of Social Science in Law, 73 VA. L. REV. 559, 559-60 (1987).

93. 208 U.S. 412 (1908) (upholding a 10-hour per day factory work limitation for
women on the basis of substantial sociological evidence presented in the brief).
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the legislative process becomes increasingly manifest.94 For example,
the separate but equal assumption supporting Plessy v. Ferguson95

was substantially eroded, if not explicitly overruled, in Brown v.
Board of Education,96 when the court relying on a social science ap-
pendix judicially noticed the sociological view that, at least in the
area of public education, separate is inherently unequal. The court in
constitutional areas has also noticed other controversial sociological
facts bearing on psychological issues. For example, the Court in Mi-
randa v. Arizona 97 imposed the Miranda warnings on the basis of no-
ticing the inherently coercive nature of police interrogation.98

Similarly, the Court noticed the maturity level of minors seeking to
make, without the assistance of parental supervision, rational deci-
sions regarding abortion. 99

IV. JUDICIAL NOTICE OF REASONING FACTS

The Federal Advisory Committee also recognized "reasoning"
facts as a separate category appropriate for judicial notice. In this re-
gard, both the judge and the jurors reason about their respective law-
finding and fact-finding responsibilities partially on the basis of
knowledge gleaned from ordinary experience and observation. 10 0 In-
deed, federal jury instructions explicitly instruct the jurors that they
may properly rely on their own experiences in interpreting the facts:

You are expected to use your good sense [,] consider the evi-
dence in the case for only those purposes for which it has
been admitted, and give it a reasonable and fair construction,
in the light of your common knowledge of the natural ten-
dencies and inclinations of human beings.' 0l

Again, with respect to juror inferences, the federal jury instruc-
tions direct:

You are permitted to draw, from facts which you find have
been proved, such reasonable inferences as seem justified in

94. Of course neither strict stare decisis views nor any of the many-varied forms
of sociological jurisprudence encompass the entirety of interpretivist alternatives. To
the extent an interpretivist approach relies less heavily on the social sciences, judicial
notice of legislative facts are more likely to be deemphasized in favor of alternative
normative analysis. For a discussion of legislative-fact reasoning as leading to prag-
matic balancing of competing interests, see Aleinikoff, Constitutional Law in the Age
of Balancing, 96 YALE L.J. 943, 958 (1987).

95. 163 U.S. 537 (1896).
96. 347 U.S. 483, 494-95 n.l (1954).
97. 384 U.S. 436 (1966).
98. Id. at 455-58.
99. H.L. v. Matheson, 450 U.S. 398, 409-13 (1981).

100. FED. R. EVID. 201(a) advisory committee's note.
101. J. DEVITr & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS

§ 15.01, at 440 (3d ed. 1977) (emphasis added).
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the light of your experience.102

Indeed, counsel in their closing arguments often rely heavily upon
persuading jurors to make favorable inferences.

V. JUDICIAL NOTICE OF LAW, RULES AND OFFICERS

Traditional allocation of institutional responsibility between
judge and jury suggests that the judge determines the law and the
jury finds the facts. Consequently, the judge typically relies on his or
her own familiarity with the law, supplemented by statutes, reported
cases and source books to determine the applicable law. This process
has been described as the judge taking judicial notice of the law.
When the source materials are not readily accessible, as in the case of
foreign law, municipal ordinances, and local court rules, the courts
have generally treated law as an issue of fact subject to the regular
requirements of formal proof. The modern trend, in both statutory
and common law, has been to expand the categories of law that the
courts will judicially notice, thus reducing the necessity of formal
proof. As the Federal Advisory Committee suggested, the process of
determining the law is most appropriately the subject of procedural,
not evidentiary, rules.10 3

A. DOMESTIC LAW

1. Nebraska Courts

The Nebraska courts follow the common law practice of taking
judicial notice of the law of the forum. 10 4 When the law of the forum
is to be noticed:

[Ihe judge is unrestricted in his investigation and conclu-
sion. He may reject the propositions of either party or of
both parties. He may consult the sources of pertinent data
to which they refer, or he may refuse to do so. He may
make an independent search for persuasive data or rest con-
tent with what he has or what the parties present.10 5

2. Federal Courts

Federal courts will judicially notice federal law, whether statu-
tory or common law. Federal legislation, for example, requires

102. J. DEVITT, C. BLACKMAR & M. WOLFF, FEDERAL JURY PRACTICE AND INSTRUC.
TIONS § 72.04, at 36 (4th ed. 1987) (emphasis added).

103. FED. R. EVID. 201(b) advisory committee's note.
104. See, e.g., Board of Educ. Lands and Funds v. Gillett, 158 Neb. 558, 64 N.W.2d

105 (1954).
105. Morgan, Judicial Notice, 57 HARv. L. REV. 269, 270 (1944).
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courts to notice matters contained in the Federal Register' 6 and to
notice the seals of various governmental agencies.10 7 The federal
courts must also judicially notice domestic law, even though neither
party offers evidence, 0 8 as well as the law of the various states,10 9

even if a party has neither pled nor proven the law.110 The discre-
tionary notice of unpublished federal or local regulations or ordi-
nances are within the discretion of the court, and may depend upon
whether the regulations qualify under Rule 201 of the Federal Rules
of Evidence as readily determinable."'

B. FOREIGN LAW

1. Law of Sister States

a. Nebraska Courts

Nebraska has adopted the Uniform Judicial Notice of Foreign

106. 44 U.S.C. § 1507 (1982).
107. See, e.g., Action Agency, 42 U.S.C. § 5042 (1982); Air Force Department, 10

U.S.C. § 8011 (1982); American Battle Monuments Commission, 36 U.S.C. § 136 (1982);
Army Department, 10 U.S.C.A. § 3011 (1982); Central Intelligence Agency, 50 U.S.C.
§ 403b (1982); Commerce Department, 15 U.S.C. § 1501 (1982); Commodity Futures
Trading Commission, 7 U.S.C. § 4a (1982); Director of Administrative Office of U.S.
Courts, 28 U.S.C. § 608 (1982); District Directors of IRS, 26 U.S.C. § 7514 (1982); Educa-
tion Department, 20 U.S.C. § 3485 (1982); Energy Department, 42 U.S.C. § 7264 (1982);
Equal Employment Opportunity Commission, 42 U.S.C. § 2000e-4 (1982); Farm Credit
Administration, 12 U.S.C. § 2248 (1982); Federal Election Commission, 2 U.S.C. § 437c
(1982); Federal Financing Bank, 12 U.S.C. § 2289 (1982); Federal Labor Relations Au-
thority, 5 U.S.C. § 7105 (1982); Housing and Urban Development Department, 42
U.S.C. § 3535 (1982); Inter-American Foundation, 22 U.S.C. § 290f (1982); Library of
Congress Trust Fund Board, 2 U.S.C. § 154 (1982); Merit Systems Protection Board, 5
U.S.C. § 1201 (1982); National Archives, 44 U.S.C. § 2112 (1982); National Archives
Trust Fund Board, 44 U.S.C. § 2302 (1982); National Consumer Cooperative Bank, 12
U.S.C. § 3012 (1982); National Mediation Board, 45 U.S.C. § 154 (1982); National Mort-
gage Associations, 12 U.S.C. § 1723a (1982); National Park Foundation, 16 U.S.C. § 19f
(1982); Nuclear Regulatory Commission, 42 U.S.C. § 5841 (1982); Office of Personnel
Management, 5 U.S.C. § 1101 (1982); Overseas Private Investment Corporation - For-
eign Assistance, 22 U.S.C. § 2199 (1982); Peace Corps, 22 U.S.C. 2518 (1982); Pension
Benefit Guaranty Corporation, 29 U.S.C. § 1302 (1982); Postal Service, 39 U.S.C. § 207
(1982); Saint Lawrence Seaway Development Corporation, 33 U.S.C. § 984 (1982); Sec-
retary of Health and Human Services, 42 U.S.C. § 3505 (1982); Tennessee Valley Au-
thority, 16 U.S.C. § 831c (1982); Trade Representative, 19 U.S.C. § 2171 (1982);
Transportation Department, 49 U.S.C. § 102 (1982); United States Information Agency,
22 U.S.C. § 1475b (1982); United States Railway Association, 45 U.S.C. 711 (1982); Vet-
erans' Administration, 38 U.S.C. § 202 (1982).

108. Petersen v. Chicago Great Western Ry., 3 F.R.D. 346, 348-49 (D. Neb.), aqf'd,
138 F.2d 304 (8th Cir. 1943).

109. Merriam v. Kunzig, 476 F.2d 1233, 1239 (3d Cir.), cert. denied, 414 U.S. 911
(1973); Schultz v. Tecumseh Products, 310 F.2d 426, 433 (6th Cir. 1962).

110. Fullington v. Iowa Sheet Metal Contractors, Inc., 319 F. Supp. 243 (D. Neb.
1970).

111. In re Madeline Marie Nursing Homes, 694 F.2d 433, 446 (6th Cir. 1982). See
also United States v. Holmes, 414 F. Supp. 831 (D. Md. 1976).
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Law Act (the "Uniform Act")" i2 which requires that Nebraska courts
take judicial notice of the laws of sister states and territories. The
Uniform Act provisions essentially make issues of judicial notice of
such laws a matter of procedural rather than evidentiary rules.

The Nebraska Supreme Court addressed the necessity of plead-
ing and presenting the law of sister states in Scott v. Scott. 1 3 In this
domestic dispute the plaintiff sought maintenance from her alleged
husband. The husband defended on the ground that they had never
been legally married. The parties had gone through a marriage cere-
mony in South Dakota three weeks after the plaintiff had received a
Nebraska divorce; they thereafter had moved to Iowa where they
lived together for more than a year. Plaintiff alleged that either
under South Dakota law or Iowa law they were lawfully married.
Neither Iowa nor South Dakota law, however, had been pled nor
proven. Nonetheless, plaintiff asked the court to take judicial notice
of the law of the sister states on appeal. The Nebraska Supreme
Court, however, held that the provisions of the Uniform Act "were
not intended to remove the necessity of pleading and presenting the
common law or statutes of another jurisdiction. ' '"1 4 Consequently, in
the absence of a party pleading and presenting the law of a sister
state, Nebraska courts should "presume the common law or statutes
of such other jurisdiction to be the same as ours." 1 5 In comparison,
the validity of a marriage in another state was properly pled and
presented in Abramson v. Abramson n 6 thus providing a basis for the
court noticing the law of a sister state.

b. Federal Courts

Federal courts will notice the law of sister states as well as the
law of the forum." 7 However, in diversity suits federal courts, under
the Erie doctrine,"18 must follow the forum states conflict of law
rules. The issue, not discussed in Erie, was decided in Klaxon v. Sten-
tor Electric Manufacturing Co.:"i9

We are of opinion that the prohibition declared in Eie...
against such independent determinations by the federal

112. NEB. REV. STAT. §§ 25-12,101-07 (Reissue 1985).
113. 153 Neb. 906, 46 N.W.2d 627 (1951).
114. Id. at 909, 46 N.W.2d at 630-31. See also Smith v. Brooks, 154 Neb. 93, 47

N.W.2d 389 (1951).
115. Scott, 153 Neb. at 910, 46 N.W.2d at 631.
116. 161 Neb. 782, 74 N.W.2d 919 (1956).
117. See supra notes 110-11.
118. Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938) (rejecting the jurisprudence

of Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842) that federal courts are entitled to develop
their own federal common law in diversity cases).

119. 313 U.S. 487 (1941).
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courts, extends to the field of conflict of laws. The conflict
of laws rules to be applied by the federal court... must con-
form to those prevailing in ... state courts. Otherwise, the
accident of diversity of citizenship would constantly disturb
equal administration of justice in coordinate state and fed-
eral courts sitting side by side.... Any other ruling would
do violence to the principle of uniformity within a state,
upon which the Tompkins decision is based. 120

An issue remains. As discussed above, Nebraska courts will pre-
sume the law of sister states to be the same as Nebraska's unless a
party pleads and presents the law of the sister state to the contrary.
Federal courts, on the other hand, in non-diversity cases notice the
law of sister states whether or not the parties plead and present the
sister-state's law. Whether the Klaxon rule of uniformity precludes
federal courts from noticing the law of sister states in diversity cases
litigated in Nebraska has not been decided. Accordingly, counsel
would be well advised if Nebraska conflict rules suggest the applica-
bility of the law of a sister state to plead and present the sister state's
law in diversity litigation in Nebraska federal courts. On the other
hand, Professor Miller, discussing Rule 44.1 of the Federal Rules of
Civil Procedure, argues that federal rules of procedure regulate the
procedure by which the law of a foreign country is to be determined
even if Klaxon requires the federal courts to defer to the state's con-
flict-of-laws rules.1 21 Conversely, federal courts would seemingly be
entitled to notice the law of sister states even if the state courts
would, in the absence of notice and presentment, presume the sister
state's law to be the same as the forum's.

2. The Law of Foreign Countries

a. Nebraska Courts

Nebraska's Uniform Judicial Notice of Foreign Law Act § 25-
12,105 provides that the judicial notice provisions applicable to the
law of sister states are not applicable if the law of a foreign country is
at issue. Rather than simply requiring reasonable notice in the

120. Id. at 496 (footnotes omitted). See also Day & Zimmerman, Inc. v. Challoner,
423 U.S. 3 (1975); Van Dusen v. Barrack, 376 U.S. 612, 626-39 (1964); Griffin v.
McCoach, 313 U.S. 498 (1941) (decided the same day as Klaxon). For a discussion of
these cases in the context of the Erie doctrine, see C. WRIGHT, A. MILLER, & E.
COOPER, 19 FEDERAL PRACTICE AND PROCEDURE § 4506, at 61-80 (1982). For a discus-
sion of the problems of following this rule in the mass tort context, see Atwood, The
Choice-of-Law Dilemma in Mass Tort Litigation: Kicking Around Erie, Klaxo?, and
Van Dusen, 19 CONN. L. REV. 9, 11 (1986).

121. C. WRIGHT AND A. MILLER, 9 FEDERAL PRACTICE AND PROCEDURE § 2442, at
401 (1971); Miller, Federal Rule 44.1 and the "Fact" Approach to Determining Foreign
Law: Death Knell for a Die-Hard Doctrine, 65 MICH. L. REV. 613, 722-723 (1967).
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pleadings and presentment at time of trial, foreign law must be pled
and proven.

122

b. Federal Courts

In federal courts, Rule 44.1 of the Federal Rules of Civil Proce-
dure ("Rule 44.1") provides that a party who intends to raise an issue
regarding the law of a foreign country shall give "notice in the plead-
ings or other reasonable notice.' 123 The notice should set out the for-
eign law by paraphrasing statutes or other authorities with enough
detail to enable the court to judge its effect. 124 Once the "reasonable
notice" provisions are satisfied and the foreign law presented, the
court may notice the foreign law.125 In noticing the foreign law, the
court may rely on information offered by the parties or conduct its
own research. The courts, however, are generally reluctant to engage
in their own research of foreign law.126

Rule 44.1 does not explain what happens if the court notices the
forum's choice-of-law rules, which designate foreign law as control-
ling, but the parties fail to give notice of the applicability and content
of foreign law. The courts, however, "have uniformly refused to ap-
ply foreign law designated by the domestic choice-of-law rules, in the
absence of notice and foreign law presentment.' '127 Rather than no-
ticing foreign law on their own initiative, they have uniformly ap-
plied domestic law when the parties failed to invoke the applicable
foreign law.128 As discussed above, Professor Miller argues that fol-
lowing federal procedure in determining the foreign country's law,
which state choice-of-law rules designate as controlling, does not vio-
late the Klaxon rule.12 9 Presumably this outcome would be the same
even though Nebraska procedure concerning proof of foreign law is
more demanding than federal procedure.

Rule 44.1 requires "notice in the pleadings or other reasonable
notice of the applicability of foreign law." Professor Miller recom-
mends that the pretrial conference be the cut-off period, absent "ex-

122. Scott v. Scott, 153 Neb. 906, 46 N.W.2d 627 (1951).
123. FED. R. Civ. P. 44.1.
124. Sass, Foreign Law in Federal Courts, 29 AM. J. OF COMP. LAW, 97, 101 (1981).
125. See C. WRIGHT & A. MILLER, 9 FEDERAL PRACTICE AND PROCEDURE § 2445, at

413-14 (1971).
126. Sprankling & Lanyi, Pleading and Proof of Foreign Law in American Courts,

19 STAN. J. OF INT'L L. 3, 12 n.53 (1983).
127. Sass, 29 AMER. J. OF COMP. L. at 106. See also Sprankling & Lanyi, 19 STAN. J.

OF INT'L. L. at 3. The authors note that when the parties fail to plead the applicability
of foreign law, the courts adopt the law of the forum "not due to malice or laziness;
judges select the law of the forum either because it is simpler or because it appears to
be the choice of the parties." Id. at 10 (footnote omitted).

128. Sass, 29 AMER. J. OF COMP. L. at 114.
129. See supra notes 120-21 and accompanying text.
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tenuating circumstances.' 130 Rule 26.1 of the Federal Rules of
Criminal Procedure similarly requires "reasonable notice" but does
not specify "notice in the pleadings."

C. MUNICIPAL ORDINANCES

Although a municipal court will take notice of the city's ordi-
nances, courts of general jurisdiction will not. The issue has been so
frequently litigated in Nebraska as to be beyond dispute.

The Nebraska Supreme Court, early on, settled the issue in
Steiner v. State.131 The court stated that while city courts are "re-
quired to take judicial notice of the ordinances of the city," and in a
trial de novo the district court will notice whatever facts the munici-
pal courts could have noticed before removal, "[t]his court cannot un-
dertake to notice the ordinances of all the municipalities within its
jurisdiction, nor to search the records for evidence of their passage,
amendment or repeal. A party relying upon such matters must.., in
some manner present them as a part of the record."'31 2 This common
law rule has been followed even after codification of the rules of evi-
dence. In State v. Hatfield 133 for example, the defendant argued on
appeal that his sentence for criminal assault to a jail term of ten days
and a $100 fine violated the York city ordinance which, according to
counsel's reference on appeal, provided for "a fine not to exceed $300
or imprisonment not to exceed [thirty] days."'1 34 The court, citing
Andrews v. City of Fremont,135 stated that "[clourts of general juris-
diction will not take judicial notice of municipal ordinances not pres-
ent in the record, nor will the Supreme Court."'1 36 The Andrews case
emphasizes the point even more forcibly. There the ordinances in
question had been introduced at the district court, but were neither
made part of the record on appeal nor included in the transcript.
The Nebraska Supreme Court held itself to be "powerless to review
them."137

This refusal of courts of general or appellate jurisdiction to no-
tice municipal ordinances has made constitutional review of ordi-

130. Miller, 65 MICH. L. REV. at 648 (footnote omitted).
131. 78 Neb. 147, 110 N.W. 723 (1907).
132. Id. at 149-50, 110 N.W. at 724. See also Perrine v. Hokser, 158 Neb. 190, 62

N.W.2d 677 (1954).
133. 218 Neb. 470, 356 N.W.2d 872 (1984).
134. Id. at 474, 356 N.W.2d at 876.
135. 213 Neb. 148, 328 N.W.2d 194 (1982).
136. Hatfield, 218 Neb. at 475, 356 N.W.2d at 877. See also Smith v. City of Omaha,

220 Neb. 217, 369 N.W.2d 67 (1985).
137. Andrews, 213 Neb. at 151, 328 N.W.2d at 196. See also Smith, 220 Neb. at 217,

369 N.W.2d at 67.
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nances impossible in many cases. In State v. Shea l3 8 for example,
Shea appealed a thirty day jail suspension and a one-year suspension
of driving privileges, claiming that the sentence was unconstitution-
ally excessive. The court affirmed the judgment, reasoning that
"[t]his court will not take judicial notice of an ordinance which does
not appear in the record, and the existence of a valid ordinance creat-
ing the offense charged will be presumed where the ordinance is not
properly set forth in the record."' 139

Again, the court in Vrana Paving Co. v. City of Omaha,140 stated
that "[t]his court has repeatedly held that we will not take judicial
notice of municipal ordinances not properly made a part of the
record."141

D. LOCAL COURT RULES

The problem of noticing local courts rules has on occasion per-
plexed the Nebraska courts. The Nebraska Supreme Court in Sim-
mons v. Murray,1 4 2 held that appellate courts will not take notice of
local court rules. On the other hand, the court in Fanning v. Rich-
ards143 distinguishing Simmons, noticed the "common procedure
that allows the court under court rule to dismiss cases for lack of pro-
gress" and then reinstate cases later if the "interests of justice" so
require.1

44

The Nebraska Supreme Court in 1978 intervened by instituting
their own rule to facilitate an orderly review of local court rules in
State v. Barrett.145 The defendant in Barrett appealed a municipal
court conviction for operating a motor vehicle during a period of sus-
pension, on the grounds that he had been denied a jury trial. The
district court on appeal affirmed because the request for a jury trial
had not been filed at least fourteen days prior to trial as required by
municipal court rule. The district court, however, did not include a
copy of the municipal court rule in the record. The Nebraska
Supreme Court held that while it would not ordinarily take judicial
notice of rules of practice of other courts, it would take judicial notice

138. 208 Neb. 17, 301 N.W.2d 602 (1981).
139. Id. at 18, 301 N.W.2d at 603.
140. 220 Neb. 269, 369 N.W.2d 613 (1985).
141. Id. at 271, 369 N.W.2d at 614. See also State v. Austin, 219 Neb. 420, 363

N.W.2d 397 (1985); State v. Bruce, 213 Neb. 661, 330 N.W.2d 752 (1983); State v. Long,
206 Neb. 446, 293 N.W.2d 391 (1980); State v. Korf, 201 Neb. 64, 266 N.W.2d 86 (1978);
Omaha Human Relations Dept. v. City Wide Rock Excavating Co., 201 Neb. 405, 268
N.W.2d 98 (1978); State v. Sator, 194 Neb. 120, 230 N.W.2d 224 (1975).

142. 189 Neb. 695, 204 N.W.2d 800 (1973).
143. 193 Neb. 431, 227 N.W.2d 595 (1975).
144. 193 Neb. at 432-33, 227 N.W.2d at 596.
145. 200 Neb. 553, 264 N.W.2d 434 (1978).
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of the particular rule since the same rule was properly made part of
the record in another relatively contemporaneous action. 146

The court further explained that it would thereafter avoid the
problem by requiring lower courts to file local rules with the Clerk
of the Supreme Court:

[w]e have today adopted a court rule directing all District
Court, Separate Juvenile Court, County Court, Municipal
Court, and Workmen's Compensation Court judges to file
and to maintain on file with the Clerk of the Supreme Court
a copy of the rules in force in that District, Separate Juve-
nile, County, Municipal, and Workmen's Compensation
Courts. Since these rules will be filed pursuant to our order
and as a part of the official record of the Clerk of the
Supreme Court, we will hereafter take judicial notice of
them.

147

Following Barrett, the court, on appeal in Aetna Casualty &
Surety Co. v. Nielsen,148 was able to judicially notice a Lancaster
County court rule because Lancaster County Court had filed its local
rules with the Clerk of the Supreme Court.

E. ADMINISTRATIVE PROCEEDINGS

1. Administrative Rules

The Nebraska courts treat local administrative rules analogously
with local court rules: the local forum will notice its own rules, but a
party concerned about the possibility of an appeal must preserve the
record by introducing the rule into the record. In Nevels v. State,149

for example, the petitioner claimed that his termination from state
employment violated the rules and regulations of the Nebraska merit
system. However, the rules had never been introduced into evidence
at the administrative hearing. Affirming on appeal, the court stated
that "[c]ourts have ordinarily refused to take judicial notice of munic-
ipal ordinances or internal operating rules of administrative agencies
or other courts, and have required a party seeking the benefit of such
provisions to plead and prove the existence of the ordinance or
rule."'

50

146. Id. at 556, 264 N.W.2d at 435 (citing State v. Nielsen, 199 Neb. 597, 260 N.W.2d
321 (1977)).

147. Barrett, 200 Neb. at 556, 264 N.W.2d at 435.
148. 217 Neb. 297, 348 N.W.2d 851 (1984).
149. 205 Neb. 642, 289 N.W.2d 511 (1980).
150. Id. at 646, 289 N.W.2d at 513.
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2. Adjudicative Facts within the Specialized Knowledge of the
Administrative Agency

Nebraska's Rules of Administrative Agencies 15 1 provide that
"[a]n agency may take notice of judicially cognizable fact and in addi-
tion may take notice of general, technical, or scientific facts within its
specialized knowledge.' 52 This provision is made necessary because
the Rules of Administrative Agencies provide for the applicability of
the rules of evidence only if requested by a party three days prior to
the hearing; second, even if Rule 201 of the Nebraska Rules of Evi-
dence is applicable, the specialized knowledge of the judge would not
otherwise provide a basis for judicial notice.153 In Durousseau v. Ne-
braska State Racing Commission,154 Durousseau appealed the revoca-
tion of his jockey license because the State Racing Commission had
taken judicial notice that a device the appellant had had in his pos-
session for a particular race was an alleged electrical device used to
affect the speed of a horse. The Nebraska Supreme Court affirmed,
holding that "an administrative agency may take notice of general,
technical, or scientific facts within its specialized knowledge, and may
utilize its experience, technical competence, and specialized knowl-
edge in the evaluation of the evidence presented to it."'1 55

F. LOCAL OFFICERS

Courts will notice the status of local officers of the court. For
example, in State v. Kolosseus,'5 6 the defendant appealed a gambling
conviction partially because the city prosecutor had no authority to
prosecute a case where evidence is obtained by wiretap. Rejecting
this contention, the Nebraska Supreme Court stated that "[j]udicial
notice is taken of the status of public officers and their official posi-
tions within the jurisdiction of the court.' 5 7 Here the court noticed
the prosecutor's appointment as a deputy county attorney, with au-
thority to prosecute misdemeanors.

VI. JUDICIAL NOTICE OF COURT RECORDS

Judicial notice of court records may in some instances be ana-
lyzed as an aspect of readily determinable fact under Rule 201(2).

151. NEB. REV. STAT. §§ 84-901 to -920 (Reissue 1987).
152. NEB. REV. STAT. § 84-914(5).
153. NEB. REV. STAT. § 84-914(1).
154. 194 Neb. 288, 231 N.W.2d 566 (1975).
155. Id. at 294, 231 N.W.2d at 570.
156. 198 Neb. 404, 253 N.W.2d 157 (1977).
157. Id. at 407, 253 N.W.2d at 159-60.
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The special nature of this category, however, merits separate
treatment.

A. THE CASE UNDER CONSIDERATION

Courts must take judicial notice of their own records in the case
under consideration. For example, in Ferry v. Ferry158 the trial
court, in a garnishment proceeding to collect past-due child support,
retroactively modified vested child support obligations. Reversing on
appeal, the Nebraska Supreme Court stated that a court should "take
judicial notice of pleadings, orders, and judgments in the case it has
before it."'159

Similarly, in In re Norwood,160 the trial court, at a hearing to ter-
minate parental rights, took judicial notice of its prior juvenile court
proceedings where the court had found the children neglected. On
appeal the Nebraska Supreme Court stated that "[a] court must take
judicial notice of its own records in the case under consideration, [i]t
also has a right to examine its own records and take judicial notice of
its own proceedings and judgment in an interwoven and dependent
controversy where the same matters have already been considered
and determined."'

61

B. INTERWOVEN AND INTERRELATED CASES

The Nebraska courts regularly take judicial notice of their own
records in cases that are interwoven and interdependent with the
case at issue. In State Security Savings Co. v. Pelster,16 2 the court re-
lied on Rule 201(2)(B) of the Nebraska Rules of Evidence as provid-
ing authority for the court to notice the record of a related case: "the
trial court may take judicial notice of a specific document attached to
a petition filed by the same plaintiff against the same defendants in a
separate action concerning the same general subject matter in the
same court."'1 63 However, such facts are not any more "readily deter-
minable" than facts determined in unrelated cases which the courts
will not notice. This category of judicial notice should really be
viewed distinct from Rule 201's coverage of adjudicative facts.

Whether considered under Rule 201 or otherwise, the courts tra-

ditionally have noticed the records of interrelated cases.164 The rule

158. 201 Neb. 595, 271 N.W.2d 450 (1978).
159. Id. at 601, 271 N.W.2d at 454.
160. 203 Neb. 201, 277 N.W.2d 709 (1979).
161. Id. at 204-05, 277 N.W.2d at 711 (citations omitted).
162. 207 Neb. 158, 296 N.W.2d 702 (1980).
163. Id. at 161, 296 N.W.2d at 704.
164. See Johnson v. Marsh, 146 Neb. 257, 19 N.W.2d 366, (1945).
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can be illustrated by Reeves v. Watkins. 165 Reeves involved a dispute
over payment for architectural services in connection with the design
and construction of an office complex. Before the project was com-
pleted, lienholders filed a mortgage foreclosure. Reeves intervened
on the basis of his mechanic's lien and recovered on the basis of that
lien. Reeves subsequently filed an action on the contract for liquida-
tion damages as provided by the contract. Watkins defended, in part,
on the basis that no contract existed between the parties. The trial
court held that the prior foreclosure proceeding necessarily deter-
mined that a contract existed between the parties; collateral estoppel
precluded the relitigation of the issue. 166 The court explained that
"where cases are interwoven and interdependent and the controversy
involved has already been considered and determined in a prior pro-
ceeding involving one of the parties now before the court, the court
has the right to examine its own records and take judicial notice of
its own proceedings and judgment in the prior action."'1 67

This doctrine may also allow the noticing of facts determined in
a prior criminal conviction as applied to a subsequent civil action. In
Fowler v. National Bank of Commerce,168 for example, Fowler sued
the National Bank of Commerce ("NBC") for alleged negligence in
maintaining the ledgers of the deposit account for Steak-O-Rama, his
former employer. Fowler claimed NBC's negligence caused him to
be convicted of embezzlement. The court took judicial notice of its
records in the criminal action, and dismissed plaintiff's complaint.
On appeal the court stated that "[w]hile a court will not ordinarily
take judicial notice of its records in another case, it is proper in con-
sidering a demurrer to take judicial notice of the records in another
case which is so closely interwoven as to be interdependent."'' 6 9

The doctrines of judicial notice of records in prior related cases,

165. 208 Neb. 804, 305 N.W.2d 815 (1981).
166. Id. at 810, 305 N.W.2d at 819.
167. Id. See also Rhodes v. Yates, 210 Neb. 14, 312 N.W.2d 680 (1981) (noticing a

companion case's determination of the title issue in a title dispute); Sherwood v.
Brown, 209 Neb. 68, 306 N.W.2d 171 (1981) (granting a summary judgment in a quiet
title action based on the court judicially noticing the records of a series of related land
disputes); Bank of Mead v. St. Paul Fire & Marine Ins. Co., 202 Neb. 403, 275 N.W.2d
822 (1979) (noticing the judicial records of related cases that had assessed liability for
losses sustained as a result of fraudulent misrepresentations made by a Bank of Mead
employee); Peterson v. Nebraska Nat. Gas Co., 204 Neb. 136, 281 N.W.2d 525 (1974)
(granting the plaintiff a summary judgment based upon a prior determination in a re-
lated case of the defendant's negligence in causing an explosion and fire that had de-
stroyed the Pathfinder Hotel in Fremont).

168. 209 Neb. 861, 312 N.W.2d 269 (1981).
169. Id. at 863, 312 N.W.2d at 271. See also McNally v. Pulitzer Publishing Co., 532

F.2d 69, 76 (8th Cir. 1976) (stating that "[p]rior criminal proceedings can work an es-
toppel in a subsequent civil proceeding, so long as the question involved was distinctly
put in issue and directly determined in the criminal action").
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collateral estoppel and res judicata may overlap on occasion. For ex-
ample, in In re Estate of Casselman,170 the court discussed each of
these doctrines. In a probate dispute (Casselman II) the Nebraska
Supreme Court, partially because of a "scanty" record on appeal, ju-
dicial noticed the trial records of a related case (Casselman 1)171 in-
volving one of the same parties. Explaining the notice rule, the court
stated that

[when] cases are interwoven and interdependent and the
controversy involved has already been considered and deter-
mined in a prior proceeding involving one of the parties now
before the court, the court has a right to examine its own
records and take judicial notice of its own proceedings and
judgment in the prior action. 172

In Cedars Corp. v. Sun Valley Development Co., 17 3 Chief Justice
Krivosha explained that the adage, "[i]f at first you don't succeed, try,
try again," does not apply to repeated litigation over the same trans-
action. The court discussed the distinctions between judicial notice of
court records, collateral estoppel and res judicata. First, judicial no-
tice permits the court to introduce prior factual findings. Second, col-
lateral estoppel applies "if the identical issue was decided in a prior
action, there was a judgment on the merits which was final, the party
against whom the rule is to be applied was a party or in privity with a
party to the prior action, and there was an opportunity to fully and
fairly litigate the issue in the prior action." 174 Third, res judicata
would apply if the same cause of action was relitigated. The court ap-
parently reasoned that although the causes of action were framed
slightly differently (presumably to avoid collateral estoppel), the fac-
tual record of the previous three cases would be judicially noticed to
avoid relitigation of the same issue.

C. UNRELATED CASES

Nebraska courts will not notice their own judicial records in un-
related cases. Counsel forced the issue in State v. Hunt 175 by com-
bining three similar convictions in one appellate brief. Criticizing
this practice, the court observed: "[i]f it was counsel's thought that
by treating all three appeals in a single brief we would consider evi-

170. 219 Neb. 653, 365 N.W.2d 805 (1985).
171. In re Casselman, 219 Neb. 516, 364 N.W.2d 27 (1985).
172. Id. at 657, 365 N.W.2d at 806 (quoting Peterson, 204 Neb. at 138, 281 N.W.2d at

527). See also Cedars Corp. v. Sun Valley Develop. Co., 213 Neb. 622, 330 N.W.2d 900
(1983).

173. 213 Neb. 622, 622, 330 N.W.2d 900, 901 (1983).
174. Id. at 627, 330 N.W.2d at 903-04 (quoting Borland v. Gillespie, 206 Neb. 191,

198, 292 N.W.2d 26, 31 (1983).
175. 212 Neb. 304, 322 N.W.2d 624 (1982).
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dence in any one case as evidence in one or both of the other cases,
he was mistaken."'1 76 Distinguishing State v. Losieau,177 where the
court noticed in a second post conviction case for the same defendant
its own proceedings and judgments in the first case, the court stated
that it would not notice the records of other courts in cases which are
not interwoven and interdependent. 178

Similarly, in Grubaugh v. State ex. rel. State Real Estate Commis-
sion,179 the Nebraska Real Estate Commission appealed the district
court's reduction to sixty days its order suspending the real estate li-
cense of Richard Grubaugh for one year. Grubaugh contended that
his one-year suspension was disparate compared with sixty-days sus-
pensions to others similarly situated. The court reversed and rein-
stated the order of the commission because the records of the other
proceedings were not part of the records on appeal and the court
"cannot take judicial notice of the proceedings in other cases. The
courts do not take judicial notice of the acts of government officials
or boards in particular transactions."' 8 0

In Board of Education Lands and Funds v. Gillett,l 8 ' the Ne-
braska Supreme Court distinguished the legal doctrines of res judi-
cata and stare decisis applicable in all subsequent cases and judicial
notice of the facts of other cases applicable only in the same or re-
lated cases. Gillett involved entitlement to certain school lands that
the defendant leased from the Board of Educational Lands as trustee
for school lands. Subsequent to the lease the Nebraska Supreme
Court, in separate actions, held the statute upon which the lease had
been extended to be unconstitutional and void, and leases issued pur-
suant to such statutes void from their inception. 8 2 The defendants
contended that since they had not been parties to previous actions,
the previous holdings establishing the invalidity of other leases was
not binding on them. The court stated that while it could not take
judicial notice of its own records in other actions on the facts in-
volved in other cases, it was required to notice the rule of law or pre-
cedent established by the previous action and apply its principle
under the doctrine of stare decisis in subsequent actions.' 83 Thus,
previous holdings "established the public law of this forum... and
plaintiffs here were not required to relitigate that issue in order to

176. Id. at 305, 322 N.W.2d at 627.
177. 180 Neb. 671, 144 N.W.2d 406 (1966).
178. Hunt, 212 Neb. at 305, 322 N.W.2d at 627.
179. 202 Neb. 75, 273 N.W.2d 673 (1979).
180. Id. at 77, 273 N.W.2d at 674 (citations omitted).
181. 158 Neb. 558, 64 N.W.2d 105 (1954).
182. State ex rel Ebke v. Board of Educ. Lands and Funds, 154 Neb. 244, 47 N.W.2d

520 (1951).
183. Gillett, 158 Neb. at 564, 64 N.W.2d at 109-110.
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establish [the] unconstitutionality of such statutes. ' 184 In brief, "we
take judicial notice of such laws [written or unwritten] of this
forum."

185

VII. CONCLUSION

Judicial notice serves an important role in the efficient and fair
administration of justice. What is often overlooked is the varied us-
ages for judicial notice and the presence or absence of procedural
constraints governing judicial notice. The rules of evidence provide
procedural guidelines only for judicial notice of adjudicative facts.
Judicial notice of law similarly is partially governed by procedural
rules and administrative provisions. Otherwise, the doctrine of judi-
cial notice arises out of the common law and covers diverse subjects
ranging from legislative facts supposedly underlying the law to rea-
soning facts inherent in judicial reasoning of law and fact. Whenever
the courts rely on judicial notice for convenience and efficiency, nor-
mative implications are at issue. Not only issues of procedural fair-
ness are prompted by extensive reliance on judicial notice;
jurisprudential questions also arise whenever the courts rely on the
doctrine as a way of introjecting controverted sociological assump-
tions into the law. In any event, judicial notice is an important part
of our judicial heritage and deserves close consideration by practi-
tioners, courts and legislators alike.

VIII. APPENDIX

1. NEB. R. STAT. § 27-201 (Reissue 1985) provides:
Judicial notice of adjudicative facts; kinds of facts; when dis-

cretionary; when mandatory; opportunity to be heard; time of
taking notice; instructing jury. (1) This rule governs only judicial
notice of adjudicative facts.
(2) A judicially noticed fact must be one not subject to reason-

able dispute in that it is either (a) generally known within
the territorial jurisdiction of the trial court or (b) capable of
accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.

(3) A judge or court may take judicial notice, whether requested
or not.

(4) A judge or court shall take judicial notice if requested by a
party and supplied with the necessary information.

(5) A party is entitled upon timely request to an opportunity to

184. Id. at 564, 64 N.W.2d at 109.
185. Id.
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be heard as to the propriety of taking judicial notice and the
tenor of the matter noticed. In the absence of prior notifica-
tion, the request may be made after judicial notice has been
taken.

(6) Judicial notice may be taken at any stage of the proceeding.
(7) In a civil action or proceeding, the judge shall instruct the

jury to accept as conclusive any fact judicially noticed. In a
criminal case, the judge shall instruct the jury that it may,
but is not required to, accept as conclusive any fact judicially
noticed.

2. FED. R. EVID. 201 states: Judicial Notice of Adjudicative Facts
(a) Scope of rule. - This rule governs only judicial notice of ad-

judicative facts.
(b) Kinds of facts. - A judicially noticed fact must be one not

subject to reasonable dispute in that it is either (1) generally
known within the territorial jurisdiction of the trial court or
(2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.

(c) When discretionary. - A court may take judicial notice,
whether requested or not.

(d) When mandatory. - A court shall take judicial notice if re-
quested by a party and supplied with the necessary
information.

(e) Opportunity to be heard. - A party is entitled upon timely
request to an opportunity to be heard as to the propriety of
taking judicial notice and the tenor of the matter noticed. In
the absence of prior notification, the request may be made
after judicial notice has been taken.

(f) Time of taking notice. - Judicial notice may be taken at any
stage of the proceeding.

(g) Instructing jury. - In a civil action or proceeding, the court
shall instruct the jury to accept as conclusive any fact judi-
cially noticed. In a criminal case, the court shall instruct the
jury that it may, but is not required to, accept as conclusive
any fact judicially noticed.

3. NEB. REV. STAT. § 25-1218 (Reissue 1985). This statute provides:
Works of science and art; presumptive evidence. Historical

works, books of science or art, and published maps or charts,
when made by persons indifferent between the parties, are pre-
sumptive evidence of facts of general notoriety or interest.

4. 44 U.S.C.A. § 1507 (1982) states as follows:
Filing document as constructive notice; publication in Fed-

eral Register as presumption of validity; judicial notice; citation.
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A document required by section 1505(a) of this title to be
published in the Federal Register is not valid as against a person
who has not had actual knowledge of it until the duplicate origi-
nals or certified copies of the document have been filed with the
Office of the Federal Register and a copy made available for pub-
lic inspection as provided by section 1503 of this title. Unless
otherwise specifically provided by statute, filing of a document,
required or authorized to be published by section 1505 of this ti-
tle, except in cases where notice by publication is insufficient in
law, is sufficient to give notice of the contents of the document to
a person subject to or affected by it. The publication in the Fed-
eral Register of a document creates a rebuttable presumption -

(1) that it was duly issued, prescribed, or promulgated;
(2) that it was filed with the Office of the Federal Register and

made available for public inspection at the day and hour
stated in the printed notation;

(3) that the copy contained in the Federal Register is a true
copy of the original; and

(4) that all requirements of this chapter and the regulations
prescribed under it relative to the document have been com-
plied with.

The contents of the Federal Register shall be judicially
noticed and without prejudice to any other mode of citation,
may be cited by volume and page number.

5. FED. R. CRIM. P. Rule 26.1 provides:

Determination of Foreign Law. A party who intends to raise
an issue concerning the law of a foreign country shall give rea-
sonable written notice. The court, in determining foreign law,
may consider any relevant material or source, including testi-
mony, whether or not submitted by a party or admissible under
the Federal Rules of Evidence. The court's determination shall
be treated as a ruling on a question of law.

6. FED. R. Civ. P. Rule 44.1 provides:

Determination of Foreign Law. A party who intends to raise
an issue concerning the law of a foreign country shall give notice
by pleadings or other reasonable written notice. The court, in de-
termining foreign law, may consider any relevant material or
source, including testimony, whether or not submitted by a party
or admissible under the Federal Rules of Evidence. The court's
determination shall be treated as a ruling on a question of law.

7. NEB. REV. STAT. § 25-12,101 (Reissue 1985) states:

Judicial notice. Every court of this state shall take judicial
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notice of the common law and statutes of every state, territory
and other jurisdiction of the United States.
25-12,102. Information of the court. The court may inform itself
of such laws in such manner as it may deem proper, and the court
may call upon counsel to aid it in obtaining such information.
25-12,103. Ruling reviewable. The determination of such laws
shall be made by the court and not by the jury, and shall be
reviewable.
25-12,104. Evidence as to laws of other jurisdictions. Any party
may also present to the trial court any admissible evidence of
such laws, but, to enable a party to offer evidence of the law in
another jurisdiction or to ask that judicial notice be taken
thereof, reasonable notice shall be given to the adverse parties
either in the pleadings or otherwise.
25-12,105. Foreign country. The law of a jurisdiction other than
those referred to in section 25-12,101 shall be an issue for the
court, but shall not be subject to the foregoing provisions con-
cerning judicial notice.
25-12,106. Interpretation. Sections 25-12,101 to 25-12,107 shall be
so interpreted and construed as to effectuate their general pur-
pose to make uniform the law of those states which enact it.
25-12,107. Short title. Sections 25-12,101 to 25-12,107 may be cited
as the Uniform Judicial Notice of Foreign Law Act.
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