
1019

FAMILY RIGHTS AND COMPULSORY
SCHOOL LAWS

R. COLLIN MANGRUMt

I. INTRODUCTION

Controversies over the scope of personal autonomy occupy center

stage in the play of constitutional governance. One of the acts that
has received much stage time recently is the realm of family rights:
to what extent is family autonomy protected against undue interfer-

ence by the state. The complexity of this issue is heightened when-
ever claims of religious freedom are included. This Article discusses

a limited but important problem in this ongoing debate: the constitu-
tionality of compulsory school laws in light of recognized family

rights. In this regard, the Eighth Circuit's recent decision in Fellow-
ship Baptist Church v. Benton 1 offers a useful point of departure for

a discussion of the general topic.

Benton mirrors other court actions filed in Iowa and elsewhere

by religious schools and parents challenging the constitutionality of
state regulatory schemes. Most courts have upheld state regulatory

laws.2 Some courts have required evidence that the regulatory

scheme is the least restrictive alternative, 3 or have invalidated curric-

ulum4 or teacher certification, accreditation, and textbook approval

t Professor of Law, Creighton University School of Law; B.A., 1972, Harvard
University; J.D., 1975, University of Utah School of Law; B.C.L., 1978, Oxford Univer-
sity; S.J.D., 1983, Harvard University. The author expresses his gratitude to Dr. Rob-
ert Egbert for his assistance in evaluating alternatives to extant compulsory school
regulations.

1. 815 F.2d 485 (8th Cir. 1987).
2. See, e.g., Windsor Park Baptist Church, Inc. v. Arkansas Activities Ass'n, 658

F.2d 618, 621 (8th Cir. 1981); Jernigan v. State, 412 So. 2d 1242, 1246-47 (Ala. Crim.
App. 1982); Johnson v. Charles City Community Schools Bd. of Educ., 368 N.W.2d 74,
79 (Iowa), cert. denied sub nom. Pruessner v. Benton, 106 S.Ct. 594 (1985); Attorney
General v. Bailey, 386 Mass. 367, -, 436 N.E.2d 139, 146-47, cert. denied, 459 U.S. 970
(1982); Sheridan Rd. Baptist Church v. Department of Educ., 426 Mich. 462, 482-83, 396
N.W.2d 373, 381-82 (1986); Department of Social Servs. v. Emmanual Baptist Pre-
school, 150 Mich. App. 254, -, 388 N.W.2d 326, 333-34 (1986); State ex rel. Douglas v.
Faith Baptist Church, 207 Neb. 802, 817, 301 N.W.2d 571, 579-80, appeal dismissed, 454
U.S. 803 (1981); New Jersey State Bd. of Higher Educ. v. Board of Directors of Shelton
College, 90 N.J. 470, -, 448 A.2d 988, 998 (1982); State v. Rivinius, 328 N.W.2d 220, 229-
30 (N.D. 1982), cert. denied, 460 U.S. 1070 (1983); State v. Shaver, 294 N.W.2d 883, 899
(N.D. 1980); State v. Clarksville School of Theology, 636 S.W.2d 706, 711 (Tenn. 1982);
State v. Kasuboski, 87 Wis. 2d 407, -, 275 N.W.2d 101, 105 (Ct. App. 1978).

3. Bangor Baptist Church v. Maine, 549 F. Supp. 1208, 1218 (D. Me. 1982).
4. State v. Whisner, 47 Ohio St. 2d 181, -, 351 N.E.2d 750, 765 (1976).
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requirements.5 No doubt the increased controversy over religious
schools can be traced to the related struggle over school prayer and
religious symbols in the classroom, as well as curriculum and text-
book controversies.6 A parallel controversy rages regarding the con-
stitutionality of home education as an alternative to secularized
public school education.7 In each of these controversies, the constitu-
tionally protected sphere of family autonomy in the care and nurtur-
ing of children is at issue but rarely discussed. Instead religious
freedom and establishment issues predominate the arguments. From
a constitutional perspective the reconciliation of the competing fam-
ily rights and interests involved in such cases poses a conundrum that
many courts avoid or only partially appreciate.

The Benton litigation is typical in this regard. The plaintiffs ar-
gued along lines familiar to strict separationists that Iowa's compul-
sory school laws violate religious and constitutional precepts. The
plaintiffs included two fundamental Baptist church schools, the
churches' pastors and principals, and several of the schools' teachers,
parents and students. Specifically, the plaintiffs objected to what they
considered to be state regulation of their church ministries, via re-
porting, teacher certification and "equivalent instruction" require-
ments of Iowa's compulsory school laws. Coherent discussions of the
overlapping family rights of the plaintiff parents and children were
noticeably absent from the case.

The reporting requirements include a mandate that the principal
of any private school in Iowa, upon request from the secretary of the
local school district, furnish the names, ages, and number of days of
attendance of each pupil in grades one through eight, the texts used,
and the names of the teachers.8 The plaintiff principals argued that
the reporting violated the separation of church and state. They urged

5. Kentucky State Bd. for Elem. & Sec. Educ. v. Rudasill, 589 S.W.2d 877, 883-84
(Ky. 1979), cert. denied, 446 U.S. 938 (1980).

6. See, e.g., Edwards v. Aguillard, 107 S.Ct. 2573, 2575-76 (1987) (invalidating on
establishment grounds a statute requiring balanced treatment of "creation science"
and "evolution science"); Wallace v. Jaffree, 472 U.S. 38, 40, 61 (1985) (invalidating a
moment of silence); Stone v. Graham, 449 U.S. 39, 39-40 (1980) (per curiam) (invalidat-
ing a statute requiring that the Ten Commandments be displayed in the classroom);
Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1065-66 (6th Cir. 1987) (refusing
a free exercise challenge of public school students required to read textbooks that of-
fended or casted doubt on their religious beliefs). For a discussion of the continuing
struggle for control of public education, see Strossen, "Secular Humanism and Scien-
tkfic Creationism: Proposed Standards for Reviewing Curricular Decisions Affecting
Students' Religious Freedom," 47 OHIO ST. L.J. 333 (1986); Developments in the Law -
Religion and the State, 100 HARV. L. REV. 1606, 1665-75 (1987).

7. See Lupu, Home Education, Religious Liberty, and the Separation of Powers,
67 B.U.L. REV. 971 (1987); Comment, The Constitutionality of Home Education Stat-
utes, 55 UMKC L. REV. 69 (1986).

8. IOWA CODE ANN. § 299.3 (West Supp. 1988).
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parental reporting as a less restrictive means of tracking the educa-
tion of the children. None of the plaintiff parents objected to the al-
ternative reporting suggestion. The court rejected out-of-hand the
challenge to the reporting requirement: it deemed the burden mini-
mal "if one exists at all" and one "clearly outweighed by the state's
interest in receiving reliable information about where children are
being educated and by whom."9

The plaintiffs also challenged Iowa's requirement that parents
send their children either to public or private schools taught by certi-
fied teachers until their children complete the eighth grade.10 Again
the plaintiffs urged, on grounds of religious freedom, a less restrictive
alternative: administration of achievement tests, an alternative which
many other states have adopted in deference to the liberty of parents
and religious communities." The plaintiffs insisted that their reli-
gious beliefs could not be reconciled with teacher certification. In re-
sponse the court observed first that the plaintiffs were "not
altogether consistent" because they did not object to the licensure of
"other occupations, such as doctor or lawyer."'1 2 Second, the court
held that the state could constitutionally rely on a process (certifica-
tion of the teacher) rather than a product (is the child learning) eval-
uative standard. The court found it unnecessary to consider less
restrictive alternatives adopted by other states. Indeed, the inconclu-
siveness of the evidence inured to the benefit of the state, not the
plaintiffs:

Admittedly, there is a lack of empirical evidence concerning
the relationship between certified teachers and a quality ed-
ucation, due to the difficulty of research on this issue, but
there is a similar lack of empirical verification concerning
plaintiffs' proposed alternative, and we do not believe such
evidence is required in this case. 13

Despite discussing the strict scrutiny standard involved in free exer-
cise cases, in effect the court placed the difficult burden of proof on
the plaintiffs rather than the state.

The court also rejected the plaintiffs' challenge of the
"equivalent instruction" requirement and denied the parents' re-
quest, under an equal protection claim, to be exempted from the edu-
cational requirements under the "Amish exemption."'1 4 As a parting

9. Benton, 815 F.2d at 491.
10. IOWA CODE ANN. § 299.1 (West Supp. 1988).
11. See, e.g., Comment, The Constitutionality of Home Education Statutes, 55

UMKC L. REV. 69, 76 nn. 69-70 (1986) (listing states providing for periodic testing of
students educated at home).

12. Benton, 815 F.2d at 493.
13. Id. at 494.
14. IOWA CODE ANN. § 299.2(4) (West Supp. 1988).
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gesture the court assessed attorneys' fees against the plaintiffs, under
42 U.S.C. section 1988, in favor of the local school board which had
been joined in the action along with the State of Iowa, finding the ac-
tion against the board to be "frivolous, unreasonable or without foun-
dation" because many of the same plaintiffs had previously litigated
the same issue in state court.

A reading of Benton prompts several constitutional questions
that the court largely overlooked. First, although the court discussed
in an abbreviated fashion the plaintiffs' free exercise claims, no men-
tion was made of the well-established right of parents to control the
rearing of their children. The question remains both unasked and
unanswered in Benton: what is the scope of parents' rights concern-
ing the upbringing, including education, of their children? Second,
despite recognizing that because the regulatory scheme conflicted
with religious freedom the state was required to prove that the
scheme served a compelling state interest, the viability of less restric-
tive alternatives was never seriously considered. Is the court's re-
fusal to consider less restrictive alternatives, in use in many other
states, consistent with constitutional requirements affording individu-
als, parents, families, and religious communities the autonomy to
control the rearing and education of children? Specifically, can the
state constitutionally place the burden of proof on either the church
or the parents regarding the adequacies of proposed educational al-
ternatives? This Article discusses the respective family rights and in-
terests involved whenever the state imposes a compulsory education
system on its citizens and suggests that the Eighth Circuit's resolu-
tion in Benton is constitutionally unacceptable.

II. THE SOURCES AND SCOPE OF FAMILY RIGHTS

A. ANCIENT COMMON LAW BASES FOR PARENTAL AUTONOMY

The power of parents over their children has ancient roots. Orig-
inally the Roman civil law vested the power in the father as head of
the household. He was the only person in the family who was sui
juris. As paterfamilias he possessed full social and civil rights for
himself and patria potestas authority over his wife and children.
This paternal power anciently embraced even the power of life and
death; control over the person, property, education and religious
training of the children fell naturally within the ambit of patria
potestas.

At English common law as well the father exercised nearly abso-
lute authority over the care and custody of his children. Coke
grounded the right in the feudal doctrines of guardianship by nature

1022 [Vol. 21
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and nurture.1 5 Blackstone described this natural power as the "em-
pire of the father" which ceased when the child arrived at the age of
twenty-one, but otherwise could be continued even after his death if
he appointed a guardian in his will. 16 The courts of chancery repre-
senting the King as parens patriae gradually acquired authority to
control the absolute right of the father in abuse and neglect cases, 1 7

but otherwise the father's authority went largely unchecked. History
and tradition thus have strongly disfavored state interference with
family autonomy.'

8

B. THE CONSTITUTIONAL BASES OF FAMILY RIGHTS

Although most rights discourse is in terms of individual rights,
family rights have a well-established constitutional history. The im-
portance of the family as an autonomous unit has been extolled for
moral as well as practical reasons. Judge Roger Traynor's characteri-
zation of the family in DeBurgh v. DeBurgh19 still captures our
shared cultural perspective:

The family is the basic unit of our society, the center of the
personal affections that ennoble and enrich human life. It
channels biological drives that might otherwise become so-
cially destructive; it ensures the care and education of chil-
dren in a stable environment; it establishes continuity from
one generation to another; it nurtures and develops the indi-
vidual initiative that distinguishes a free people.

Supreme Court justices have identified family autonomy and in-
tegrity as preserved by the due process 20 and equal protection clauses
of the fourteenth amendment,21 as well as the ninth amendment's re-
tention of the rights of the people not expressly enumerated in the
Constitution.

22

At the core of family rights is the notion that parents have a pre-
ferred role in the rearing of their children. Family autonomy, in this

15. 1E. COKE, COMMENTARY UPON LITTLETON § 123 at 88b (17th ed. 1817).
16. W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, 446, 452-53 (17th

ed. 1830).
17. See infra notes 123-35 and accompanying text.
18. For an extended discussion of the Roman, Germanic, Anglo-Saxon, and

Judeo-Christian tradition of family autonomy, see Blakesley, Family Autonomy, in C.
BLAKESLEY, L. WARDLE, & J. PARKER, CONTEMPORARY FAMILY LAW: PRINCIPLES,

POLICY & PRACTICE 1-16(1988).
19. 39 Cal. 2d 858, 863-64, 250 P.2d 598, 601 (1952).
20. Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977); Stanley v. Illinois,

405 U.S. 645, 651 (1972); Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
21. Caban v. Mohammed, 441 U.S. 380, 391 (1979); Stanley v. Illinois, 405 U.S. 645,

651 (1972).
22. GriSwold v. Connecticut, 381 U.S. 479, 496 (1965) (Goldberg, J., concurring).
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sense, has been recognized as a fundamental right.23 Recognition of
family rights as fundamental expresses a commitment to the view
that in our society it is within the family that children are expected
to receive their earliest identity, their sense of self worth, their most
intimate set of values, beliefs and aspirations. It is not simply that
the state is not well situated to inculcate these values; it is beyond
the jurisdictional competency of any state which enshrines freedom
to become the functional equivalent of parents for the purpose of
generating standardized belief systems.

The earliest Supreme Court pronouncement of family rights is
contained in Meyer v. Nebraska.24 In Meyer the parents sent their
children to a parochial school maintained by the Zion Evangelical
Lutheran Congregation; among other subjects, the school taught Ger-
man so that students could read the Bible in German. The state pros-
ecuted the teacher for violating a statute proscribing the teaching of
any modern language other than English in the first eight grades.
The Supreme Court reversed on the basis of the fourteenth amend-
ment. The Court explained that parental rights override the "desire
of the legislature to foster a homogeneous people with American ide-
als prepared readily to understand current discussions of civic mat-
ters."25 The Court considered Plato's proposal that children be raised
communally in ignorance of their parents for purposes of avoiding fa-
milial commitments that may be at odds with the state's interest; re-
gardless of the wisdom entailed in the breakup of the family, such
proposals were "wholly different from those upon which our institu-
tions rest. '26 The Court explained, to the contrary, that the special
constitutional status predicated upon tradition and history given to
parental rights precludes legislative attempts "to foster a homogene-
ous people .... ,,27

Lest Meyer be interpreted as more a case of academic freedom
than of parental rights, the Court in Pierce v. Society of Sisters28 ex-
pressly recognized parental entitlement as a limitation on the state's
interest in homogeneity. In Pierce, the Court considered the consti-

23. The notion that certain rights are so fundamental as to require constitutional
protection regardless of their specific constitutional enumeration is at least as old as
the Slaughter House Cases, 83 U.S. (16 Wall.) 36, 76 (1872). This notion undoubtedly
antedates the Constitution itself, explains the Federalists' lack of concern over the
original absence of a Bill of Rights, and explains, in part, the ninth amendment.

24. 262 U.S. 390 (1923).
25. Id. at 402.
26. Id. at 401-02.
27. Id. at 402.
28. 268 U.S. 510 (1925). See also Pierce v. Hill Military Academy 268 U.S. 510

(1925) (extending parental rights to permit children to attend a military academy
rather than a public school).
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tutionality of Oregon's compulsory public school law. In holding that
compulsory public education violated the parents' natural liberty pro-
tected by the due process clause of the fourteenth amendment, the
Court waxed eloquent on the essence of parental rights:

The fundamental theory of liberty upon which all govern-
ments in this Union repose excludes any general power of
the State to standardize its children by forcing them to ac-
cept instruction from public teachers only. The child is not
the mere creature of the State; those who nurture him and
direct his destiny have the right, coupled with the high duty,
to recognize and prepare him for additional obligations.29

The Court again in Farrington v. Tokushige30 recognized the pri-
ority of parental autonomy over legislative determinations of the
public interest in invalidating Hawaiian territorial legislation which
proscribed the teaching of Japanese in the public schools.

It may be argued that the Meyer, Pierce, and Farrington trilogy's
recognition of the fundamental nature of specific liberties, including
the right "to marry, establish a home and bring up children, to wor-
ship God according to the dictates of [one's] own conscience, and gen-
erally to enjoy those privileges long recognized at common law as
essential to the orderly pursuit of happiness by free men, '31 is
tainted because it came out of the Lochner era32 during which the
Court in a heavy-handed way threw its "liberty" weight around to
permit courts to "substitute their social and economic beliefs for the
judgment of legislative bodies."'3 3 The Court abandoned the use of
substantive due process as a protection of economic relationships in
West Coast Hotel Co. v. Parrish34 and United States v. Carolene
Products.

35

However, while reliance on substantive due process as a limita-
tion on the state's police powers has long since been abandoned in
economic matters, the Court, if anything, has expanded the notion of
rights in the area of the family unit. In Skinner v. Oklahoma,36 in
invalidating an Oklahoma statute providing for the sterilization of re-
peat offenders of selected felonies, Justice Douglas focused on the na-

29. Pierce, 268 U.S. at 535.
30. 273 U.S. 284 (1927).
31. Meyer, 262 U.S. at 399.
32. Lochner v. New York, 198 U.S. 45, 64 (1905) (invalidating a state statute estab-

lishing maximum hours for bakery employees). Lochner has since stood for miscon-
ceived judicial activism limiting the state's police power under the rubric of an
expansive reading of the fourteenth amendment's due process clause.

33. Ferguson v. Skrupa, 372 U.S. 726, 730 (1963).
34. 300 U.S. 379, 391-92 (1937).
35. 304 U.S. 144, 154 (1938).
36. 316 U.S. 535 (1942).
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ture of fundamental rights involved in family autonomy: "We are
dealing here with legislation which involves one of the basic civil
rights of man. Marriage and procreation are fundamental to the very
existence and survival of the race. '37 Although the Court in this in-
stance invoked the equal protection rather than the due process
clause of the fourteenth amendment, the central notion that family
rights are fundamental and that police power restrictions must meet
a "strict scrutiny" standard was clearly enunciated.

The Court reaffirmed substantive due process as a basis for rec-
ognizing the family as a repository of fundamental rights in Griswold
v. Connecticut.38  In expressly reaffirming Meyer and Pierce, the
Court struck down a statute forbidding the use of contraceptives.
Although couched in the embryonic notion of privacy, Justice Doug-
las focused on the associational right inherent in the marital
relationship:

We deal with a right of privacy older than the Bill of Rights
- older than our political parties, older than our school sys-
tem. Marriage is a coming together for better or for worse,
hopefully enduring, and intimate to the degree of being sa-
cred. It is an association that promotes a way of life, not
causes; a harmony in living, not political faiths; a bilateral
loyalty, not commercial or social projects. Yet it is an associ-
ation for as noble a purpose as any involved in our prior
decisions.39

Thus Griswold, in a Lochner-like fashion, rekindled the idea that ba-
sic values deemed "fundamental" are entitled to heightened respect
by the state and launched anew a jurisprudential debate regarding ju-
dicial interpretivism.

40

While the jury may still be out on the propriety of the Court in-
tervening in favor of non-textual but fundamental rights against the

37. Skinner, 316 U.S. at 541.
38. 381 U.S. 479 (1965).
39. Griswold, 381 U.S. at 486.
40. For a recent discussion on the controversy of judicial interpretivism raging at

every level of the government and spilling over into speeches and public debate, see
generally R. BERGER, GOVERNMENT BY JUDICIARY 166-92 (1977); R. DWORKIN, LAW'S

EMPIRE (1986); J. ELY, DEMOCRACY AND DISTRUST 1 (1980); M. PERRY, THE CONSTITU-
TION, THE COURTS AND HUMAN RIGHTS 25-26 (1982); Bork, Neutral Principles and
Some First Amendment Problems, 47 IND. L.J. 1 (1971); Brest, The Misconceived Quest
for the Original Understanding, 60 B.U.L. REV. 204 (1980); Chang, Conflict, Coherence,
and Constitutional Intent, 72 IOWA L. REV. 753 (1987); Fletcher, Principlist Models in
the Analyses of Constitutional and Statutory Texts, 72 IOWA L. REV. 891 (1987); Grey,
Do We Have an Unwritten Constitution?, 27 STAN. L. REV. 703, 703-06 (1975); Mar-
shall, Reflections on the Bicentennial of the United States Constitution, 101 HARV. L.
REV. 1 (1987); Tushnet, Following the Rules Laid Down: A Critique of Interpretivism
and Neutral Principles, 96 HARV. L. REV. 781, 786-804 (1983); Colloquy: Does Constitu-
tional Theory Matter? 65 TEX. L. REV. 766, 766-98 (1987).
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state's authority to act in the public interest, the Court since Gris-
wold has not been shy in recognizing such rights in cases involving
either marital or family autonomy. The Court in Loving v. Vir-
ginia,41 for example, in invalidating an antimiscegenation statute as
racially discriminatory as well as violative of the right to marry, iden-
tified the entitlement to marital autonomy as one which had "long
been recognized as one of the vital personal rights essential to the or-
derly pursuit of happiness by free men."' 42 The fundamental right to
marry received further explication in Zablocki v. Redhail.43 Relying
on equal protection reasoning, the Court invalidated a statute which
conditioned the right to marry upon compliance with child support
obligations arising out of a previous marriage. Justice Stewart con-
curred, but chastised the Court for relying on equal protection rather
than due process reasoning: "The Court is understandably reluctant
to rely on substantive due process. But to embrace the essence of
that doctrine under the guise of equal protection serves no purpose
but obfuscation.

4 4

Parental authority over the rearing of children has also received
continued recognition in the post-Lochner era. Wisconsin v. Yoder,45

although viewed primarily through the lenses of religious freedom,
reaffirmed a substantive due process basis for family rights. Chief
Justice Burger characterized parental rights in the rearing of chil-
dren as fundamental to our tradition and history:

[T]his case involves the fundamental interest of parents, as
contrasted with that of the State, to guide the religious fu-
ture and education of their children. The history and cul-
ture of Western civilization reflect a strong tradition of
parental concern for the nurture and upbringing of their
children. This primary role of the parents in the upbringing
of their children is now established beyond debate as an en-
during American tradition.46

Additionally, the Court identified twin sources of rights applicable to
the facts of the Amish case which had to be balanced against the
"State's interest in universal education"-"the Free Exercise Clause
of the First Amendment, and the traditional interest of parents with
respect to the religious upbringing of their children. '47

Roe v. Wade,48 in recognizing the personal right of women under

41. 388 U.S. 1 (1967).
42. Id. at 12.
43. 434 U.S. 374 (1978).
44. Zablocki, 434 U.S. at 395-96 (Stewart, J., concurring) (citation omitted).
45. 406 U.S. 205 (1972).
46. Id. at 232.
47. Id. at 214.
48. 410 U.S. 113 (1973).
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limited circumstances to obtain an abortion, partly relied upon previ-
ous authority establishing as "implicit in the concept of ordered lib-
erty" fundamental rights "to activities relating to marriage,
procreation, contraception, family relationships, and child rearing
and education."49 Roe can be partially explained on the basis that the
centrality of the family relationship to the notion of ordered liberty
necessitates that that relationship be entered voluntarily.50

The Court further explicated the family as the basis of a broad
associational right in Moore v. City of East Cleveland.51 Justice Pow-
ell, in a plurality opinion, recognized as fundamental a " 'private
realm of family life which the state cannot enter.' ",52 This case is es-
pecially supportive of the family as an associational right in that the
protected relationship was extended beyond the nuclear family to a
grandmother and her two grandsons. Justice Powell explained that
the Court's previous decisions "establish that the Constitution pro-
tects the sanctity of the family precisely because the institution of the
family is deeply rooted in this Nation's history and tradition. '5 3 The
argument relies on the common law notion that because for time im-
memorial the state has avoided interfering with the close interper-
sonal relationships developed within the family unit, it has no
authority to do so in the future. Family autonomy, in effect, has be-
come part of our common law constitutional heritage: a constitutive
element of our culture's notion of ordered liberty.

History and tradition, however, set limits as well as delineate
spheres of protected associational relationships that the Court is will-
ing to recognize as fundamental to ordered liberty. The Court in
Smith v. Organization of Foster Families for Equality & Reform 54

refused to extend rights associated with family autonomy beyond the
"natural family" in favor of a foster family. The Court tied the pro-
scription against intervening in natural family affairs to the sanctity
of traditional family relationships as " 'an association for as noble a
purpose as any involved in our prior decisions.' ,,55 The Court further
noted that autonomy for the traditional family had ancient roots an-
tedating the fourteenth amendment:

49. Id. at 152-53.
50. This leaves open related questions regarding the rights of the father and the

unborn child. For a stimulating philosophical debate on the abortion issue, see Thom-
son, A Defense of Abortion, and Finnis, The Rights and Wrongs of Abortion, in THE
RIGHTS AND WRONGS OF ABORTION 3-22, 85-113 (M. Cohen, T. Nagel, T. Scanlon eds.
1974).

51. 431 U.S. 494 (1977).
52. Id. at 499 (quoting Prince v. Massachusetts, 321 U.S. 158, 166 (1944)).
53. Moore, 431 U.S. at 503.
54. 431 U.S. 816 (1977).
55. Id. at 844 (quoting Griswold v. Connecticut, 381 U.S. 479, 486 (1965)).
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[U]nlike the property interests that are also protected by the
Fourteenth Amendment, the liberty interest in family pri-
vacy has its source, and its contours are ordinarily to be
sought, not in state law, but in the intrinsic human rights, as
they have been understood in "this Nation's history and
tradition."56

The Court also limited the protected sphere of interpersonal re-
lationships in Bowers v. Hardwick,5 7 where it refused in a 5-4 deci-
sion to afford homosexual sodomy protection against criminal
proscription. The Court explained that protected fundamental rights
were limited to those "'deeply rooted in this Nation's history and
tradition.' "58

While the Court has been reticent about expanding the notion of
family rights beyond the traditional family, it has never relented in
the continued protection of family rights themselves. Even "best in-
terest" arguments, upon which the notion of parens patriae hinges,
must be qualified in deference to family autonomy. A unanimous
Supreme Court in Quilloin v. Walcott59 reasoned that due process
entitlement protecting the family could not be overruled simply by a
best interest argument:

We have little doubt that the Due Process Clause would be
offended "[i]f a State were to attempt to force the breakup of
a natural family, over the objections of the parents and their
children, without some showing of unfitness and for the sole
reason that to do so was thought to be in the children's best
interest."

Palmore v. Sidoti 60 also illustrates the best interest analysis in a
constitutional context. In Sidoti the Caucasian father of a 3-year-old
daughter sought modification of a custody order, on the grounds that
his ex-wife, who was also Caucasian, was then cohabitating with a
Negro, whom she later married. The court counselor' had recom-
mended a modification in the best interest of the child: "'[t]he wife
[petitioner] has chosen for herself and for her child, a life-style unac-
ceptable to the father and to society.... The child.., is, or at school
age will be, subject to environmental pressures not of choice.' ",61

The trial court awarded custody to the father in the name of best
interest of the child: "'it is inevitable that [the child] will, if allowed
to remain in her present situation and attains school age and thus

56. Smith, 431 U.S. at 845 (citations omitted) (footnote omitted).
57. 106 S.Ct. 2841 (1986).
58. Id. at 2843-44, 46 (quoting Moore, 431 U.S. at 503).
59. 434 U.S. 246, 265 (1978).
60. 466 U.S. 429 (1984).
61. Id. at 430-31 (quoting Record at 84) (emphasis added by the Court).
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more vulnerable to peer pressures, suffer from social stigmatization
that is sure to come.' "62

The Court on appeal reversed, reasoning that "private biases and
the possible injury they might inflict are [im]permissible considera-
tions for removal of an infant child from the custody of its natural
mother."

63

The Court in Lassiter v. Department of Social Services64 also
recognized as an aspect of family autonomy the right to rear one's
children. The Court split 5-4 against requiring, under the due process
clause, that counsel be appointed to all indigent parents facing state
actions to terminate their parental authority. The Court broadly af-
firmed, however, the well-established "commanding" right to rear
one's children, which may be overcome only by a powerful counter-
vailing state interest.65 The dissent even more strenuously character-
ized rights arising out of the family relationship as "among those
[rights] 'essential to the orderly pursuit of happiness by free men'"
especially applicable in our culture "given the centrality of family life
as the focus for personal meaning and responsibility. ' 66

Following Lassiter the Court the next year in Santosky v.
Kramer67 held that the state must prove by clear and convincing evi-
dence that a child has been "permanently neglected" before parental
rights can be terminated. The Court expressly noted that parental
rights "in the care, custody, and management of their child does not
evaporate simply because they have not been model parents .... 6

It has been argued that these cases are simply individual rights
cases. Under this theory the "family is not an organic unit possessing
an intrinsic right of 'privacy' applicable in a variety of contexts."69

The clearest example is thought to be Planned Parenthood v. Dan-
forth70 because the Court there held unconstitutional a requirement
that the husband consent to a wife's abortion. 71 However, there is a
significant difference between recognizing that certain rights may

62. Palmore, 466 U.S. at 431 (quoting Petition for Cert. at 26-27) (emphasis added
by the Court).

63. Palmore, 466 U.S. at 433.
64. 452 U.S. 18 (1981).
65. Id. at 27.
66. Id. at 38 (Blackmun, J., dissenting) (citations omitted).
67. 455 U.S. 745 (1982).
68. Id. at 753.
69. Developments in the Law: The Constitution and the Family, 93 HARV. L. REV.

1156, 1160 (1980). cf. Ely, The Supreme Court, 1977 Term - Foreword: On Discovering
Fundamental Values, 92 HARV. L. REV. 5, 11 & n.40 (1978) (stating that it is difficult to
see "what it is that makes all this [sex, marriage, childbearing, and childrearing] a
unit").

70. 428 U.S. 52 (1976).
71. Id. at 69-70. See also Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Eichbaum,
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override other competing rights and asserting the non-existence of
competing rights. That is, a husband's right to marry and have and
rear children cannot be realized in his individual capacity. It is the
nature of group rights that others be involved in the associational re-
lationship. If the wife exercises her separate right to divorce or not
to have children, then the possibility of a family coming into exist-
ence is negated. This does not mean, however, that once the family
comes into existence it cannot have inherent associational rights of
autonomy against the state. Moreover, it does not mean that once a
family comes into existence that the corresponding associational
rights can never conflict with the separate rights of individual family
members. The converse is manifested most clearly at the time of the
breakup of the marriage, when the rights of the parents and the chil-
dren and the interest of the state will need to be reconciled. The rec-
onciliation of conflicting rights and interests is what makes family
law so difficult.

The personal right not to enter into the associational relationship
of the family with its manifold responsibilities as well as opportuni-
ties explains, in part, cases recognizing procreational rights as
"among the most private and sensitive" decisions.72 Thus Griswold
established the right to use contraceptives in the marital relation-
ship.7 3 Eisenstadt's extension of this right to unmarried individuals
makes even more sense once it is realized that an unmarried individ-
ual has traditionally committed less to the associational relationship
of the family than the married individual. That this is not always
true justifies cases such as Stanley v. Illinois,74 where the Court held
that an unwed father could not be deprived of the custody of his
child without a hearing. The Court justified parental autonomy in
the raising of children partially on the "warm, enduring, and impor-
tant" natural bonds between parent and child.75 The state could not
presume the absence of such familiar sentiments on the part of an
unwed father. On the other hand, the likelihood of the lesser com-
mitment justifies differential treatment of unwed parents where they
have not indicated any commitment to the associational relation-
ship.76 Similarly, a natural father who "has never shouldered any
significant responsibility with respect to the daily supervision, educa-
tion, protection, or care of the child" could not prohibit a stepfather

Toward an Autonomy-Based Theory of Constitutional Privacy: Beyond the Ideology of
Familial Privacy, 14 HARV. C.R.-C.L. L. REV. 361, 366 (1979).

72. Carey v. Population Servs. Int'l, 431 U.S. 678, 685 (1977).
73. Griswold, 381 U.S. at 485-86.
74. 405 U.S. 645 (1972).
75. Id. at 652.
76. See Caban v. Mohammed, 441 U.S. 380, 385-87 (1979).
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and the natural mother from adopting a child.77

C. THE MORAL FOUNDATION OF THE FAMILY

As discussed above, the associational rights of the family are
caught up with the warm and enduring bonds naturally present in
the relationship. Family autonomy has cultural and historical roots
which give it significance beyond other associational interests. The
question remains whether the deference afforded the family histori-
cally is otherwise morally justified at present or in the future. That
is, while history is an important source of value, are there separate
rational reasons to defend the institution of the family?78

The Court as early as Meyer observed that moral philosophers
such as Plato have recommended the abandonment of the family in
favor of communal parenting of children.7 9 Radical critics of liberal
society are fond of condemning the institution of the family. The
family is the ultimate barrier to perfect equalitarianism: some par-
ents lavish love, affection, and social resources upon their children
giving them an unmerited advantage over other children even if
other materialistic factors are strictly maintained equal. Similarly,
preservation of the family perpetuates allegiances separate from the
general public interest: family members prefer one another even if
the public interest suffers as a result. Moreover, radical critics argue
that parents lack adequate training for optimum child-rearing
conditions.

Arguments in defense of associational interests have been made
by liberal theorists better known for their individual entitlement the-
ories. Thus Rawls, for example, anticipates "many types of social
union" ranging from "families and friendships to much larger as-
sociations" even in the perfectly just liberal society.8 0

While Rawls anticipates associational interests, he appears am-
bivalent toward the family as a preferred associational form. He
sympathizes with radicals who view the family as a barrier to equali-
tarianism: the "principle of fair opportunity can be only imperfectly
carried out, at least as long as the institution of the family exists."''s

Nonetheless, he recommends the family from a moral perspective for

77. Quilloin v. Walcott, 434 U.S. 246, 256 (1978).
78. Religious communities may also possess separate group rights analogous to

the protected sphere of family autonomy. See Cover, Foreword: Nomos and Narra-
tive, 97 HARV. L. REV. 4, 25-33 (1983); Laycock, Towards a General Theory of the Reli-
gion Clauses: The Case of Church Labor Relations and the Right to Church Autonomy,
81 COLUM. L. REV. 1373, 1388-1402 (1981).

79. 262 U.S. 390, 401-03 (1923).
80. RAWLS, A THEORY OF JUSTICE 527 (1971).
81. Id. at 74; see also id. at 301.
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at least two reasons. First, Rawls' difference principle, which permits
non-fundamental inequalities, corresponds to the idea of fraternity
which is best exemplified in the family: "The family, in its ideal con-
ception and often in practice, is one place where the principle of
maximizing the sum of advantages is rejected. Members of a family
commonly do not wish to gain unless they can do so in ways that fur-
ther the interests of the rest. '8 2 That is, the family acts collectively
in one another's interest, thereby expanding each member's egoism
in favor of others. Second, the love present within the family en-
hances the sense of self-worth of children at their most impressiona-
ble stages of development:

[WI]hen the parents' love of the child is recognized by him on
the basis of their evident intentions [doing for him as he
would for himself according to his rational self-love], the
child is assured of his worth as a person.... He experiences
parental affection as unconditional; they care for his pres-
ence and spontaneous acts, and the pleasure they take in
him is not dependent upon disciplined performances that
contribute to the well-being of others.8 3

This loving relationship is essential for the moral development of the
child; it cannot be substituted by "loveless relationships maintained
by coercive threats and reprisals. '8 4 Thus mature moral autonomy in
adults is well served by maintaining family autonomy.8 5

Libertarian theorists, such as Robert Nozick, note with curiosity
if not distress

the ambivalent position of radicals toward the family. Its
loving relationships are seen as a model to be emulated and
extended across the whole society, at the same time that it is
denounced as a suffocating institution to be broken and con-
demned as a focus of parochial concerns that interfere with
achieving radical goals.8 6

For Nozick, the loving relationships present in the family are morally
protected historical relationships which violate the rights of no one. 7

Nozick also observes that rights within the family, including the
rights of children, must be preserved even as family autonomy is
respected.

88

82. Id. at 105.
83. Id. at 464.
84. Id. at 465-66.
85. Rawls' utilitarian argument in favor of the family is tentative; he suggests that

the family may be abolished if "other arrangements ... prove to be preferable." Id. at
463.

86. R. NozICK, ANARCHY, STATE AND UTOPIA 167 (1974).

87. Id. at 168.
88. Id. at 38-39, 287-91.

1988] 1033



CREIGHTON LAW REVIEW

Charles Fried also writes in favor of the moral foundation of the
family from a rights perspective: "[T]he family is in fact a complex
moral object at the intersection of a number of negative rights (per-
sonal, political, and legal), and a number of primary and secondary
positive rights, and a congeries of simply adventitious circum-
stances."8 9 For Fried, parental rights are inherent in the most basic
human rights to physical integrity and autonomy in freely choosing
one's life plan: "The guiding conception, I suggest, is that the right to
form one's child's values, one's child's life plan and the right to lavish
attention on that child are extensions of the basic right not to be in-
terfered with in doing these things for oneself."90 Fried answers the
question of why the power to form the basic values of a child should
rely wholly in persons not shown to be the most competent to exer-
cise it by asserting that the parents' preferred position is "based on
the facts of human reproduction"; that is, the significance of sexual-
ity to personal integrity, the "pervasive physiological changes of great
subtlety associated with pregnancy and birth," all create a special
bond between parent and child.91 This special bond yields the natu-
ral role of the parents rearing and respecting the child.

Fried summarizes the source of parental rights and their critical
role in supporting the parents' sense of self respect as follows:

[T]he physical facts are importantly implicated in the result-
ing social bond. The mother experiences the baby as pecu-
liarly hers, and this affects her perspective. The child does
not belong to the community, and in view of its helplessness,
it does not even belong to itself, not yet at least. In this way
the mother's (and by extension the father's) sense of auton-
omy is enlarged, enlarged to the point where by investing
their autonomy in a growing, other person, their use of au-
tonomy is the model for the deepest form of altruism. As
has often been said, parenthood is the closest many of us
come to overcoming the fact of mortality. Parenthood is a
kind of physical continuity, a physical continuity which is
also bound up with spiritual and moral continuity through
our influence on our children. The family as an institution
expresses these aspects of the parents' personality.92

Further, the child's individuality is also enhanced by allowing
the parents to control the child's early rearing. The child becomes
aware that he has not been bred by parents specially selected for that
purpose, and his training has not been structured by socially deter-

89. C. FRIED, RIGHT AND WRONG 151-52 (1978).
90. Id. at 152.
91. Id. at 152-54.
92. Id. at 155.
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mined sources. Allowing the parents to transmit their unique per-
sonal characteristics affirms the individuality of both parent and
child: "Belonging at first to our parents, whom we will replace, we
have a chance of believing we belong to ourselves. '93

Like Nozick, Fried believes that the basic rights of children pro-
vide minimal constraint against abusive parental discretion. Thus,
from a moral perspective, there is "no right to harm your children"
and "no right not to provide for one's children, not to assure they
have proper schooling, and so on."' 94 Each of these minimal con-
straints is justified on the basis of its preserving the integrity of the
child as a potentially independent person. Except for these basic con-
straints, the "child's most intimate values and determinants" are the
prerogative of the parents because the "society has no special right to
choose them, since society, after all, is only the hypostasis of individ-
ual, choosing persons. '9 5

Each of the above arguments insists that parental rights have
moral as well as legal legitimacy. They are deeply embedded in our
culture and traditions, justifiable on the basis of a balancing of moral
advantages and disadvantages, and supported by the self-respect that
each is entitled to as an autonomous person. In this sense the consti-
tutional history in this country supporting parental rights is morally
defensible. The courts, therefore, must carefully circumscribe those
instances where intervention by the state against parental discretion
is justified. It is justified in a moral sense when the rights of others,
in most cases the rights of the children involved, are jeopardized.
The state cannot intervene simply to enforce social conformity.

These moral arguments supporting parental rights reinforce the
constitutional history of parental rights in this country.96 They pro-
vide varied moral arguments legitimizing parental control over the
custody and care of children. They establish moral limits to parental
authority, which limitations are tracked quite closely by the excep-
tions also discussed above. The limitations are required not because
the state is more adequately prepared to conduct the moral training
of children, nor to ensure fair equality of opportunity, but because
the rights of others may be in competition with parental rights.

The rights of children may override parental rights in the follow-
ing circumstances: First and foremost, the child's rights may prevail
where the parents' religious beliefs or activities seriously threaten

93. Id.
94. Id. at 152.
95. Id. at 154.
96. For a comparative study of parental rights over the care and control of chil-

dren, see Blakesley, Parental Authority and Custody in France, in Louisiana and
other States of the United States, 4 B.C. INT'L & COMP. L. REV. 282 (1981).
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the survival of the child, or preclude the child from ever achieving
his potential as an autonomous individual. Thus parents are not mor-
ally obligated to give their children every opportunity available to
other children in the state, but they cannot foreclose development
entirely. Second, a child's actual needs, whether physical, intellectual
or religious, may have priority over the parents' control over these
matters. The child is initially completely dependent on the parents
for the satisfaction of almost every need. As the child matures he or
she is able to satisfy many of his or her needs and the parents be-
come progressively less responsible for such needs. At some point
the child achieves independence and the parents' control is elimi-
nated. In this continuum of increasing independence the child may
develop needs that the parents are incapable of servicing. Where
these needs are serious and morally legitimate, they may justify set-
ting aside parental control over these matters.

III. RIGHTS AND INTERESTS COMPETING
WITH FAMILY AUTONOMY

A. THE RIGHTS OF CHILDREN

While the personal rights of the parents may conflict with the
rights of other family members as well as the associational rights of
the family, the personal rights of children may also require some ac-
commodation in the family setting. Although education is an impor-
tant interest for every child which cannot be provided by the state on
a discriminatory basis9 7 the Court has expressly repudiated the no-
tion that an entitlement to public education is a fundamental consti-
tutional right.98 Moreover, while public education per se is not a
fundamental right, it is clearly in the state's interest, as well as the
children's, for the state to provide public education alternatives for
its citizens. This alternative, while a great boon to most, may prove
to be a bane for those who would seek, for whatever reasons, other
approaches to education. In such instances public school laws become
truly compulsory. The constitutionality of such compulsory school
laws depends upon the congeries of competing rights and interests
involved.

The Court has recognized that the compulsory nature of public
school may conflict with the rights of the children as well as the par-
ents. In Tinker v. Des Moines Independent Community School Dis-

97. See Brown v. Board of Educ., 347 U.S. 483, 493 (1954); Plyler v. Doe, 457 U.S.
202, 210-30 (1982) (invalidating the state's denial of free public education to undocu-
mented alien children when it was offered to the children of its own citizens).

98. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 29-39 (1973).
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trict,99 for example, the Court recognized that "[s]tudents in school
as well as out of school are 'persons' under our Constitution... pos-
sessed of fundamental rights which the State must respect."'10 0 The
Court in Tinker upheld the children's free speech rights to wear arm-
bands in school to protest the war in Vietnam. Some commentators
have noted that Tinker is "inextricably bound up in familial ties: it is
the right to be brought up, and to behave despite state objection, in a
way the parents have experienced and found valuable."''1 Others see
Tinker as simply a student rights case.' 0 2

The Court more recently in Hazelwood School District v.
Kuhlmeier10 3 upheld the school's editorial control over a school
newspaper, partially on the grounds that the publication had been
found unsuitable for immature audiences. The newspaper produced
in the school's journalism class included articles about pregnant stu-
dents at the high school as well as a student's family problems that
had resulted in her parents' divorce. The principal withheld permis-
sion to print the official newspaper, citing concerns over the privacy
rights of the people involved, the quality of the articles, and the ap-
propriateness of the stories for younger readers of the paper. In dis-
sent, Justices Brennan, Marshall, and Blackmun rejected the idea
that student speech can be censored as inappropriate to the maturity
level of the students. In any event, Hazelwood stands for the proposi-
tion that children's rights are not coextensive with the rights of ma-
ture individuals. Thus, the responsibility of the parents, and in
certain instances the state as parens patriae, in rearing children justi-
fies qualification of children's rights on grounds of paternalism. The
operative working rule covering conflicts between parental and chil-
dren's rights issues is that parents are presumptively reliable deci-
sionmakers for their children because of natural bonds of affection
and the familiarity of parents with the special needs of their
children.

104

Paternalism, for example, permits the parent to override the per-
sonal decisions of children in viewing pornography. 0 5 Parental au-
tonomy also controls decisions affecting the emotional or physical

99. 393 U.S. 503 (1969).
100. Id. at 511.
101. Garvey, Child, Parent, State and Due Process Clause: An Essay on the

Supreme Court's Recent Work, 51 S. CAL. L. REV. 769, 784 (1978); See also Hafen, Chil-
dren's Liberation and Egalitarianism: Some Reservations About Abondoning Youth to
their "Rights," 1976 B.Y.U.L. REV. 605, 646.

102. See Wingo & Freytag, Decisions Within the Family: A Clash of Constitu-
tional Rights, 67 IOWA L. REV. 401, 415-16 (1982).

103. 108 S.Ct. 562 (1988).
104. See Garvey, 51 S. CAL. L. REV. at 816-17.
105. Ginsberg v. New York, 390 U.S. 629, 639 (1968).
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well being of the child, subject to qualifications for mature minors
making procreational decisions 10 6 and decisions substantially and im-
minently threatening the child. The Court in Parham v. J.R. 0 7

deemed the parents' decision to commit their children to a mental in-
stitution as not requiring the same due process consideration that
would otherwise be afforded in commitment cases. The Court re-
jected Gault-like reasoning that the irreconcilably adverse interests
of the parents and the child were

of such great magnitude and the likelihood of parental abuse
S.. so great that the parents' traditional interests in and re-
sponsibility for the upbringing of their children must be
subordinated at least to the extent of providing a formal ad-
versary hearing prior to a voluntary commitment.1 0 8

The Court justified the denial of the due process claim on the basis of
the well-established right of parental authority as an aspect of family
autonomy:

Our jurisprudence historically has reflected Western civiliza-
tion concepts of the family as a unit with broad parental au-
thority over minor children. Our cases have consistently
followed that course; our constitutional system long ago re-
jected any notion that a child is "the mere creature of the
State" and, on the contrary, asserted that parents generally
"have the right, coupled with the high duty, to recognize and
prepare [their children] for additional obligations." . . . The
law's concept of the family rests on a presumption that par-
ents possess what a child lacks in maturity, experience, and
capacity for judgment required for making life's difficult de-
cisions. More important, historically it has recognized that
natural bonds of affection lead parents to act in the best in-
terests of their children. 0 9

The Court has never addressed the issue of whether a child has a
constitutional right to attend public school against the preferences of
his or her parents. In light of the Court's holding in San Antonio In-
dependent School District v. Rodriguez"10 that public education is not
a constitutional right, and keeping in mind the Parham presumption
"that parents possess what a child lacks in maturity, experience, and
capacity for judgment required for making life's difficult deci-
sions,"' 1 ' resolution of the conflict should it occur would likely be

106. Bellotti v. Baird, 443 U.S. 622, 633-39 (1979); H. L. v. Matheson, 450 U.S. 398,
407-10 (1981).

107. 442 U.S. 584 (1979).
108. Id. at 602.
109. Id. (citations omitted).
110. 411 U.S. 1, 29-39 (1973).
111. Parham, 442 U.S. at 602.
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weighted in favor of parental preference.

B. PUBLIC INTEREST INTERVENTION

The reach of the state's police power or general welfare power
raises controversial issues concerning the very purposes for which
the state was created and continues to exist. From a libertarian per-
spective the state has minimal police power jurisdiction predicated on
the practical necessities inherent in enforcing rights.1 1 2 From a radi-
cal perspective, the state has unlimited power which it may exercise
in the collective interests of all. Variant liberal theories propose al-
ternate schemes for reconciling public interest with individual rights.
The courts are often tossed to and fro between competing theories of
the proper role of state intervention against personal and property
rights.

From a purely instrumental perspective, the state has an interest
in preserving the sanctity of the family. Within the traditional fam-

ily, children receive physical and emotional nourishment essential to
healthy development. The intimate caring commonly associated with
the family which prepares children for responsible citizenship "in
large part, is beyond the competence of impersonal political institu-
tions. 11 3 In this sense it is beyond dispute that "the family has his-
torically been a fundamental unit of our society for such purposes as
socialization and nurture. 11 4 Moreover, the varied experiences
which flow from religious, ethnic, racial, political and social diversity
in family life serve the state's interest in pluralism. For these rea-

sons the Court has repeatedly renounced any attempt to standardize
family life."t5

Nonetheless, where parental rearing threatens public safety or
order the Court has justified intervention. Thus, in Jacobson v. Mas-
sachusetts,116 the Court upheld a compulsory vaccination law against
a free exercise challenge as a valid exercise of the police power. Sim-
ilarly, in Prince v. Massachusetts,117 the Court relied upon both the
police power and parens patriae as justification for upholding a child
labor law protecting children from the "crippling effects of child em-
ployment." In Prince the Jehovah Witness aunt of a nine-year-old

112. See R. NOZICK, ANARCHY, STATE, AND UTOPIA 113-119 (1974).
113. Bellotti, 443 U.S. at 638.
114. Heymann & Barzelay, The Forest and the Trees: Roe v. Wade and its Critics,

53 B.U.L. REV. 765, 772 (1973).
115. See Moore v. City of E. Cleveland, 431 U.S. 494, 506 (1977) (stating, "[T]he

Constitution prevents [the state] from standardizing its children - and its adults - by
forcing all to live in certain narrowly defined family patterns."); Pierce v. Society of
Sisters, 268 U.S. 510, 535 (1925).

116. 197 U.S. 11 (1905).
117. 321 U.S. 158 (1944).
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girl over whom she exercised legal custody challenged the enforce-
ment of child labor laws as applied to the distribution of religious
literature. The Court stated that while "[p]arents may be free to be-
come martyrs themselves ... it does not follow they are free, in iden-
tical circumstances, to make martyrs of their children before they
have reached the age of full and legal discretion when they can make
that choice for themselves. ' 118 Justice Murphy, in dissent, insisted
that the state could not intervene under either police power or
parens patriae unless the threatened evil was "grave, immediate
[and] substantial."1 19 Justice Jackson, in a separate opinion, while ac-
cepting the legitimacy of police power intervention under the facts of
the case, challenged the appropriateness of parens patriae as a justifi-
cation for interfering with the free exercise rights involved in Prince.

In contrast to both Jacobson and Prince, the Court in Wisconsin
v. Yoder' 20 rejected a police power claim in support of a compulsory
high school education statute. Imposing a stricter standard, the
Court announced that state interference with parental authority is
only permissible if "harm to the physical or mental health of the
child . . .has been demonstrated or may be properly inferred."'12 1

Distinguishing Prince, the Court found that since the Amish involved
taught their children vocational trades compatible with their commu-
nal way of life, their lack of secondary education did not threaten
"the public safety, peace, order, or welfare."'122 Following Yoder the
courts must give any police power claim strict scrutiny whenever it
conflicts with such fundamental rights as either religious freedom or
family autonomy.

C. PARENS PATRIAE INTERVENTION

Under English common law, the near absolute power of the fa-
ther over his children, akin to the Roman rule of "patria potestas,"'123

began to be modified in the eighteenth century by the chancery
courts which exercised jurisdiction over the guardianship of persons
under disability. Initially the chancery courts exercised jurisdiction
only in the absence of natural parents to facilitate the orderly trans-
fer of property. Later the chancellors intervened against pauper par-

118. Id. at 170.
119. Id. at 175 (Murphy, J., dissenting).
120. 406 U.S. 205 (1972).
121. Id. at 229-30.
122. Id. at 230.
123. For a discussion of the historical roots of parental authority and its limitations

in Roman and Germanic law and its influence over the English common law, see
Blakesley, Family Autonomy, in C. BLAKESLEY, L. WARDLE & J. PARKER, CONTEMPO-
RARY FAMILY LAW: PRINCIPLES, POLICY & PRACTICE 1-12 (1988).
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ents who were unable financially to care for their children.124 In
contrast, Blackstone observed mid-eighteenth century that "[t]he rich
indeed are left at their own option, whether they will breed up their
children to be ornaments or disgraces to their family. '125 Even then,
however, Lord Mansfield in the cases of Rex v. Delaval126 and Blis-
set's Case127 had qualified the nearly absolute authority of the father
over his children. In Delaval the father had bound his daughter to an
apprenticeship, ostensibly for music training, but apparently for pros-
titution. Mansfield granted a writ of habeas corpus discharging the
eighteen-year-old daughter from all restraint. The court thereby de-
prived the father of a property right to her services on the grounds of
"public decency and good manners.' 128 In Blisset's Case, Lord Mans-
field denied on grounds of an embryonic best interest analysis a writ
of habeas corpus filed by an errant and bankrupt father to obtain his
six-year-old daughter from his estranged wife. 129 With this founda-
tion in place, the House of Lords in Shelley v. Westbrookei3 0 and
Wellesley v. Beufort13l for the first time ruled that chancery courts
had jurisdiction to intervene in favor of the child's welfare against
the power of the father.132

In his Commentaries on Equity Jurisprudence,133 Justice Story
admits that the origin of the equity jurisdiction of parens patriae is
obscure and controversial, but undoubtedly "has a just and rightful
foundation in the prerogatives of the Crown, flowing from its general
power and duty as parens patriae, to protect those who have no other
lawful protector.' I3 4 Story summarizes parens patriae jurisdiction as
follows:

For although in general parents are entrusted with the cus-
tody of the persons and the education of their children, yet
this is done upon the natural presumption that the children

124. See Rendleman, Parens Patriae: From Chancery to the Juvenile Court, 23
S.C.L. REV. 205, 210-11 (1971).

125. 1 W. BLACKSTONE COMMENTARIES ON THE LAWS OF ENGLAND 451 (17th ed.
1830).

126. 97 Eng. Rep. 913 (K.B. 1763).
127. 98 Eng. Rep. 899 (K.B. 1773).
128. Delaval, 97 Eng. Rep. at 915.
129. For a discussion of the use, following Delaval, of the writ of habeas corpus for

resolving custody disputes, see Oaks, Habeas Corpus in the States - 1776-1865, 32 U.
CHI. L. REV. 243, 272-73 (1965).

130. 37 Eng. Rep. 850 (Ch. 1817).
131. 38 Eng. Rep. 236 (Ch. 1827).
132. For an historical discussion of child custody law, see Mangrum, Exclusive Re-

liance on Best Interest May Be Unconstitutional: Religion as a Factor in Child Cus-
tody Cases, 15 CREIGHTON L. REV. 25, 30-51 (1981).

133. 3 J. STORY, COMMENTARIES OF EQUITY JURISPRUDENCE §§ 1742-84, at 361-62
(14th ed. 1918).

134. Id. § 1748, at 364.
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will be properly taken care of, and will be brought up with a
due education in literature and morals and religion, and that
they will be treated with kindness and affection. But when-
ever this presumption is removed ... the Court of Chancery
will interfere and deprive him of the custody of his children,
and appoint a suitable person to act as guardian and to take
care of them and to superintend their education. 3 5

Parens patriae, accordingly, as a modification of parental rights has a
well-established history in English and American law.

The difference between the police power and parens patriae136 is
important. When the courts invoke the police power, the analysis
should focus on threatened harm to third persons or public order or
safety generally. Parens patriae, in comparison, requires that the in-
vestigation be limited to the child's best interest. In either case
where fundamental rights are called into question, the threatened
evil must be "grave, immediate [and] substantial."'1 37

The distinction between parens patriae and police power can be
illustrated by constitutional standards which have been imposed
upon juvenile court proceedings. For much of the twentieth century
the differing treatment afforded children in criminal cases has been
justified under the rhetoric of parens patriae. Under parens patriae
theory, juvenile proceedings are civil not criminal in nature. The ob-
jective is as much the reform of wayward children as it is the protec-
tion of the public against criminal activity. Beginning with In re
Gault,1 38 however, the Court has recognized that parens patriae can-
not be used cavalierly as a cloak to deny children procedural safe-
guards otherwise afforded those accused of crimes. The Court noted
that parens patriae has "dubious relevance" in a criminal setting
where the state's police power interest in protecting the public
against criminal acts is in direct conflict with the child's best
interest.

139

Police power claims may nonetheless overlap with parens pa-
triae intervention. In the area of education, the state's police power
interest in an educated, productive population is coextensive with the
child's personal interest in education. In this sense public education
serves important public and personal interests. The questions remain
whether those interests outweigh family autonomy in choosing the

135. Id. § 1757, at 374-75.
136. For a discussion of the difference between parens patriae and the police

power, see Developments in the Law - The Constitution and the Family, 93 HARV. L.
REV. 1156, 1198-1202 (1980).

137. Prince v. Massachusetts, 321 U.S. 158, 175 (1944) (Murphy, J., dissenting).
138. 387 U.S. 1 (1967).
139. Id. at 16.
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educational forum and whether less restrictive alternatives are
available.

IV. APPLICATION OF FAMILY AUTONOMY IN BENTON

The Eight Circuit's decision in Fellowship Baptist Church v. Ben-
ton 140 upholding Iowa's compulsory school laws is questionable upon
several grounds. First, the opinion is internally inconsistent on the
basis of the free exercise claim it addresses. While the court ac-
knowledged the state's responsibility to prove, under a strict scrutiny
standard, a compelling state interest upon plaintiffs' proof of in-
fringement of their free exercise of religion, it refused to consider
less restrictive alternatives to ensure the children received adequate
education opportunities. The court simply deferred without proof of
comparative performance levels to the reasonableness of a process-
oriented approach for assessing educational opportunities rather than
a result orientation. When fundamental rights are at issue, however,
the courts should require something more.

In reconciling competing family rights with conflicting rights and
interests the procedural devices of presumptions and burdens may
prove useful. For example, the Court has already held that parental
rights cannot be terminated on the basis of neglect except upon a
showing of clear and convincing evidence. 141 The courts have also
recognized rights-protective presumptions when constitutional rights
are at issue in other contexts. 142 Recognizing presumptions and
favoring heightened burdens of proof whenever fundamental rights
are threatened would give those rights meaning beyond the lip ser-
vice paid by the courts. At the same time such an approach would
allow for intervention under those circumstances where substantial
public interest is at issue or the basic rights of the child call for relief
under parens patriae.

Where a claimant establishes basic facts supportive of a claim of
educational adequacy, the courts could presume that the public inter-
est in ensuring minimal educational opportunities has been satisfied.
Even if a preponderance burden of proof is relied upon, rather than
Santosky's clear and convincing evidence standard constitutionally
required in termination cases, the state should bear the burden once
fundamental rights have been invoked and basic facts of educational
opportunities established. The courts should also recognize that the

140. 815 F.2d 485 (8th Cir. 1987).
141. Santosky v. Kramer, 455 U.S. 745, 768-69 (1982).
142. See Lupu, Home Education, Religious Liberty, and the Separation of Powers,

67 B.U.L. REV. 971, 986 (1987).
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compelling state interest does not demand educational equivalency,
but simply a minimal standard of literacy and functional competence.

In this regard, evaluation by either teacher certification or stu-
dent examination at the election of parents and private schools would
seemingly offer less restrictive alternatives than a teacher certifica-
tion scheme.

Testing has been used as a basis for deciding whether students
and schools are succeeding' in a variety of circumstances. Students
who drop out of high school, for example, may receive high school
equivalency recognition by successfully completing the General Edu-
cational Development Examination. Standardized testing, such as
the California Achievement Test, the New York Regent's Examina-
tion, and other county and state achievement tests are relied upon
extensively as determinants of student, teacher and school success.
Standardized testing also is relied upon extensively by universities in
evaluating student applications for admissions and scholarships. En-
trance to most professions is at least partially dependent upon suc-
cessful completion of an entrance examination. If we accept the
results of examination for evaluative purposes in so many situations,
why would we reject them as unacceptable without explanation in
the child-educational setting.

Of course there are many educational intangibles that are diffi-
cult to measure by examination. This realization, however, does not
always favor the public school alternative. The Equality of Educa-
tional Opportunity Report of 1966 made it clear long ago that "varia-
tions among family backgrounds make more difference in
[educational] achievement than do variations among schools."1 43 Re-
cent sociological studies demonstrate that the "social capital" present
in religious schools enhances the educational experience. 144 Social
capital is described as "the norms, the social networks, and the rela-
tionships between adults and children that are of value for the child's
growing up."'1 45 The researchers discovered that the "social capital"
more frequently present in religious schools not only favorably af-
fected test scores, but also reduced the drop-out rate. In brief, "this
church-and-school community, with its social networks and its norms
about what teenagers should and should not do, constituted social
capital beyond the family that aided both family and school in the ed-
ucation of the family's children.' 46

143. Coleman, Families and Schools, 16 EDUCATIONAL RESEARCHER, No. 6, 32, 35
(1987).

144. Id. at 36-38.
145. Id. at 36.
146. Id. at 36.
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The research showed that the effect of community in the reli-
gious-school setting was especially dramatic in that, in the nonreli-
gious private sector where the children were drawn from throughout
the city and lacked a sense of community, the drop-out rate was sub-
stantially higher than that in either Catholic or non-Catholic reli-
gious schools. Also, more importantly, the research suggested that
the exclusion of the religious community from the educational pro-
cess has been harmful to the least advantaged and particularly harm-
ful to children in the black community: "This separation has
prevented the school's making use of the social capital surrounding
the church (an institution used more by those of low socio-economic
status than those of high socio-economic status) to support the goals
of the school. '147

This is not to recommend religious schools over public schools
but simply to note that the realization of the state's compelling state
interest in ensuring that children receive adequate educational op-
portunities is more complex than previously realized.

Benton fails to discuss in any manner an important alternative
basis for challenging Iowa's compulsory school laws: family rights.
Ever since Pierce expressly repudiated the state's authority "to
standardize its children by forcing them to accept instructions from
public teachers only,' 48 the Supreme Court has carefully protected
family autonomy against state encroachments. The fundamental
right to rear one's children necessarily affords parents substantial
discretion in the choice of educational forums. The court in Benton,
in effect, misses the significance of Pierce and its progeny as estab-
lishing broad family rights as fundamental to our history and culture.

Finally, the combined weight of the free exercise claim discussed
by the court and the right of family autonomy over the rearing of
children demands at a minimum that courts allocate evidentiary and
proof burdens to the state whenever compulsory school laws are
challenged by parents whose children attend religious schools.

147. Id. at 37.
148. Pierce, 268 U.S. at 535.
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