
DOESN'T ANYONE IN NEBRASKA REALIZE
THAT PRETRIAL IDENTIFICATION
TESTIMONY RAISES HEARSAY AS

WELL AS CONSTITUTIONAL
ISSUES?

R. COLLIN MANGRUMt

At first blush the case of State v. Swoopes1 is neither remarkable
nor noteworthy. The record discloses a scenario common to Ne-
braska proceedings accompanying the investigation, arrest and prose-
cution of many criminal defendants. The state charged that the
victim was in her kitchen with her three-year-old daughter, when
Robert D. Swoopes entered, put a knife to the victim's throat, and
started to drag her upstairs. The victim struggled loose and the man
fled. When law enforcement officials arrived, the victim described
her assailant as a tall, thin, black man. Based upon a more detailed
description of the assailant, officials obtained a color photo of
Swoopes from the Omaha Police Department and used that photo,
with four others, to create a photo lineup. The victim indicated that
Swoopes' picture came closest to resembling her assailant, but she
was unable to make a positive identification. The police then con-
ducted a live lineup where the victim positively identified Swoopes as
her assailant. Swoopes was then placed under arrest. Later, five
neighbors identified Swoopes through a photo lineup as someone
they had seen in the area when the assault occurred. Additionally,
four of the neighbors picked Swoopes out of a live lineup.

Prior to trial, defense counsel followed the common practice of
moving to suppress the identification testimony on constitutional

grounds. The court dismissed the "impermissibly suggestive" argu-
ment aimed at excluding both the pretrial and the "tainted" in-court
identification testimony. At trial the court admitted over objection
the photo, lineup and in-court identification testimony. Moreover,
the investigating officer testified that Swoopes' picture, which was in-
troduced as part of the photo lineup as exhibit one, had been ob-
tained from the Omaha Police Department, suggesting inferentially a
history of prior crimes. On appeal the court unanimously affirmed.
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University; J.D., 1975, University of Utah School of Law; B.C.L., 1978, Oxford Univer-
sity; S.J.D., 1983, Harvard University.
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Citing Neil v. Biggers2 and State v. Joseph,3 the court reiterated once
again the familiar standard that identification testimony will not be
suppressed unless, considering the "totality of the circumstances," it
appears that the identification procedures were unnecessarily sugges-
tive and conducive to a substantial likelihood of irreparable mistaken
identification.

4

What makes this case interesting is that no one recognized that a
hearsay objection would have properly excluded the pretrial identifi-
cation testimony. A review of the Nebraska identification cases
demonstrates the Swoopes scenario replicated over and over again.
Each of these cases similarly miss a hearsay objection to pretrial
identification in its various forms. Both counsel and the judiciary
have an apparent blind spot: their inability to see that under Ne-
braska's rules of evidence pretrial identification testimony raises
hearsay as well as constitutional issues.

I. HISTORICAL BACKGROUND

The common law generally prohibited the admissibility of prior
consistent statements. The reasons given for this "rule against self-
corroboration" included the ease of fabrication, the cumulative na-
ture of the testimony, and the hearsay nature of such evidence. One
exception recognized "in criminal trials from time immemorial [has
been] the identification of the accused [by witnesses] out of court."'5

"Time immemorial" runneth in this instance as early as the eight-
eenth century.6 The case of The Queen v. Burke and Kelly7 illus-
trates the common law exception. The witness, William Sullivan,
had been robbed of three sacks of Indian corn. At trial Sullivan was
unable to identify positively the defendant, but testified that he had
identified the robber correctly at the police barrack two days after
the occurrence. Under these circumstances the prosecutor was al-
lowed to call the police who testified that Sullivan had previously
identified the defendant.

Although admitted in the late nineteenth century in American
jurisdictions, conflicting authority and limitations made the issue
much more controversial.8 Wigmore had little tolerance for those

2. 409 U.S. 188, 196-201 (1972).
3. 202 Neb. 268, 271, 274 N.W.2d 880, 883 (1979).
4. Id. at 271-72, 274 N.W.2d at 883.
5. R. CROSS, EVIDENCE 219 n.2 (4th ed. 1974).
6. See Annesley v. Anglesea, 17 How. St. Tr. 1139, 1195 (eff. 1743); The Queen v.

Burke, 2 Cox. Cr. 295, 296 (1847); Reg. v. Blackburn, 6 Cox Cr. 333, 338 (1853); Chris-
tie's Case, 10 Cr. App. 141, - (1914).

7. 2 Cox Cr. 295 (1847).
8. See, cases collected in 4 J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW §
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urging a hearsay objection to admissibility of prior identifications,
stating: "This is a simple dictate of common sense, and was never
doubted in Orthodox practice. That some modern Courts are on rec-
ord for rejecting such evidence is a telling illustration of the power of
a technical rule of thumb to paralyze the judicial nerves of natural
reasoning."9

The technical rule of thumb Wigmore fretted over is hearsay.
Prior identifications are variously hearsay or non-hearsay, depending
upon the applicable definition. Wigmore and Morgan stressed the
significance of cross-examination to an understanding of hearsay.
Their declarant-oriented definitions of hearsay would allow in prior
statements of witnesses who testified at the trial and were subject to
cross-examination.1 0 Thus, prior identification would be admissible if
the identifying witness testified at trial.

Not surprisingly, when the American Law Institute, with Profes-
sor Morgan as its reporter, promulgated the Model Code of Evidence
("Model Code") in 1942,11 Rule 503(b) adopted a declarant-oriented
exception to an assertion-oriented definition of hearsay: "Evidence of
a hearsay declaration is admissible if the judge finds that the declar-
ant . . . (b) is present and subject to cross-examination. 1 2 Under
Rule 503(b), prior identification would not have presented any hear-
say problems. Not one jurisdiction adopted the Model Code.

The Model Code, on the other hand, served as the basis of study
for the National Conference of Commissioner's Uniform Rules of Ev-
idence ("Uniform Rules"), which were completed in 1953. Like the
Model Code, the uniform rules adopted an assertion-oriented defini-
tion of hearsay, with the following declarant-oriented exception: "A
statement previously made by a person who is present at the hearing
and available for cross-examination with respect to the statement and
its subject matter provided the statement would be admissible if
made by declarant while testifying as a witness."1 3

Only a few jurisdictions followed the recommendations of these
codification projects in enacting statutes admitting prior identifica-
tions.' 4 The real reform stimulus came with the adoption of the fed-
eral rules of evidence. The drafters of the federal rules adopted the

1130, at 279 n.2 (3d ed. 1940); Annotation, Admissibility of Evidence as to Extra-judi-
cial or Pretrial Identiftcation of Accused, 71 A.L.R.2d 449-522 (1960).

9. 4 J. WIGMORE, supra note 8, § 1130, at 279.
10. See 5 J. WiGMORE, supra note 8, § 1362, at 3-9 (4th ed. 1940); Morgan, Hearsay

Dangers and the Application of the Hearsay Concept, 62 HARv. L. REV. 175, 192 (1940).
11. MODEL CODE OF EVIDENCE (1942).
12. Id. 503(b).
13. UNIF. R. EVID. 63(1) (1953).
14. See CAL. EVID. CODE § 1238 (West 1966); N.J. R. EvID.63(1); N.Y. CRIM. PROC.

LAW § 60.25 (McKinney 1981). The Utah Supreme Court, pursuant to a rules-enabling
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assertion-oriented definition of hearsay: "'Hearsay' is a statement,
other than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter as-
serted."'1 5 The declarant-oriented exceptions were redrawn as defini-
tional exclusions rather than as exceptions, perhaps in deference to
Morgan's and Wigmore's emphasis of the importance of cross-exami-
nation. Rather than following the expansive exception for prior
statements of a witness recommended in the Model Act and the Uni-
form Rules, the federal rules extend non-hearsay status to only three
situations: (a) prior inconsistent statements given under oath in a
prior proceeding; (b) prior consistent statement offered in rebuttal to
impeachment evidence; and (c) prior identification testimony.16 In
these limited circumstances where the declarant testifies at the trial
and is subject to cross-examination concerning the statement, then
the declarant's prior statements are admissible as substantive
evidence.

Actually, 801(d)(1)(C), prior identification, was eliminated from
the originally adopted rules, effective July 1, 1975, but reinserted in
an amendment, effective on October 31, 1975. Proponents of the
amendment argued that the deletion of prior identification testimony
had been "the most incomprehensible action of Congress in modify-
ing the Rules of Evidence."'1 7 At the congressional debate on the
amendment, the deletion was attributed to Senator Ervin's concern
that convictions should not be based upon unsworn, out-of-court tes-
timony. The reinsertion of pretrial identification testimony was justi-
fied on the reasoning that the amendment expressed the common
law rule arrived at "by process of natural judicial evolution" hedged
up by constitutional limitations.' 8

In 1975 Nebraska codified its evidence rules, largely on the basis
of the federal rules, but 801(d)(1)(C) was consciously omitted. Com-
ments to the omission indicate "that (d)(1)(C) was not recommended
by the Nebraska Committee. The Committee was not aware of any
pertinent case law."'19 The Committee noted that (d)(1)(B) would al-
low in prior identification if the witness had been impeached by the
suggestion of recent fabrication. In the twelve years since the enact-
ment of the Nebraska rules, however, no one has noticed that pre-

act, also adopted a modified form of Section Uniform Rule 63(1). The current version
of Utah Rule of Evidence 801(d)(1)(C) adopts the federal rule.

15. FED. R. EVID. 801(c).
16. Id. 801(d)(1)(A-C).
17. 94 CONG. REC. H31867 (daily ed. Oct. 6, 1975) (statement of Rep. Hyde, quoting

Judge Weinstein).
18. 94 CONG. REc. H31867 (daily ed. Oct. 6, 1975) (statement of Sen. Wiggins).
19. NEB. S. CT. COMM. ON PRACTICE AND PROCEDURE, PROPOSED NEBRASKA

RULES OF EVIDENCE 128 (1973).
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trial identification is inadmissible hearsay. Everyone acts as if
801(d)(1)(C) had been adopted. Thus defense counsels have limited
their assault on pretrial identification to a persistent, but largely inef-
fectual, battle on constitutional grounds. While constitutional discus-
sion can be found in every pretrial identification case, hearsay issues
have yet to be even addressed in Nebraska.20

II. CONSTITUTIONAL ISSUES

In most jurisdictions the availability of hearsay exceptions to
pretrial identification has shifted the focus from an evidentiary to a
constitutional level. Constitutional issues associated with pretrial
identification fall into three related but distinct categories: (1) a
sixth amendment right to counsel; (2) a fifth or fourteenth amend-
ment due process right excluding any "impermissible suggestive"
pretrial identification and any tainted in-court identification; and (3)
whenever someone other than the identifying witness testifies re-
garding the pretrial identification, a sixth amendment confrontation
right. The Supreme Court has established applicable standards for
the rights to counsel and due process, but has not yet resolved con-
frontation issues in the context of pretrial identification.

A. RIGHT TO COUNSEL

The first cannon shot in the constitutional barrage aimed at set-
ting constraints on pretrial identification focused on the right to
counsel. United States v. Wade21 established a per se rule for post-
indictment lineup identification: unless counsel is present at the
lineup, the lineup identification is inadmissible. In addition, due pro-
cess bars in-court identification unless the prosecution establishes
that the in-court identification has a separate origin from the pretrial
identification procedure. A companion case, Gilbert v. California,22

reinforced the right to counsel rule in post-indictment lineups.
More recent cases, Moore v. Illinois,23 U.S. v. Ash, 24 and Kirby v.

Illinois,25 have qualified the Wade-Gilbert right to counsel. In Kirby,
the Court held that an accused was not entitled to counsel at a police

20. Prior to publication, James Davis, counsel for murder defendant Courtney
Starks, submitted this Article in support of a motion to exclude as hearsay pretrial
identification testimony based upon a composite drawing. Douglas County District
Court Judge Robert Burkhard sustained the hearsay objection in State v. Starks,
Docket No. 19686 (decided April 16, 1987).

21. 388 U.S. 218 (1967).
22. 388 U.S. 263 (1967).
23. 434 U.S. 220 (1977).
24. 413 U.S. 300 (1973).
25. 406 U.S. 682 (1972).

1987]



CREIGHTON LAW REVIEW

station showup which occurred before the defendant had been for-
mally charged.

B. DUE PROCESS

Due process considerations provide a separate constitutional lim-
itation to pretrial identification testimony. The Court established the
due process standard in Stovall v. Denno,26 a case decided the same
day as Wade and Gilbert. In Stovall, from her hospital bed, a criti-
cally wounded victim identified the defendant as her assailant. Even
though the defendant was the only black person in the room, and
was handcuffed to a police officer, the Court held that this one-man
emergency showup did not violate due process. Announcing a "total-
ity of the circumstances" test that has since become the norm, the
Court held that pretrial identification would be excluded only if the
presentation was "so unnecessarily suggestive and conducive to irrep-
arable mistaken identification that he was denied due process of
law."

27

The Court's application of the "totality of the circumstances" test
since Stovall has demonstrated how impermissibly suggestive pretrial
identification procedures must be before due process standards will
be deemed violated. The only case where the Supreme Court has
held identification procedures violative of due process standards is
Foster v. California.28 There, the robbery victim was unable to iden-
tify the defendant in a suggestive three-man lineup. Later the victim
was unable to identify the defendant when confronted with him in a
showup. Finally, a week later the victim identified the defendant in
a lineup conducted with all new persons except for the defendant.
The Court found these procedures unduly suggestive.

In other cases the Court has validated lineup procedures despite
the lack of optimum conditions. In Simmons v. United States,29 the
Court held that the "totality of circumstances" test applied to sugges-
tive pretrial photographic identification procedures. In Coleman v.
Alabama,30 the Court held that a suggestively conducted lineup did
not violate due process where the victim spontaneously identified the
defendant out of the six-man lineup before the formal procedure had
commenced. In Neil v. Biggers,31 a rape victim tentatively identified
the defendant from a photo, then positively identified him in a
showup where the defendant was asked to repeat "shut up or I'll kill

26. 388 U.S. 293 (1967).
27. Id. at 302.
28. 394 U.S. 440 442 (1969).
29. 390 U.S. 377 (1968).
30. 399 U.S. 1 (1970).
31. 409 U.S. 188 (1972).
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you," words spoken during the incident. Even though the Court
found the procedure unnecessarily suggestive, it held the showup
identification admissible because the "totality of the circumstances"
suggested "no substantial likelihood of misidentification." 32Finally, in
Manson v. Brathwaite,33 the Court held that an unnecessarily sugges-
tive police procedure would not necessarily bar use of pretrial identi-
fication testimony. In Manson, an undercover police officer's
identification was assisted by another officer's placing of a photo-
graph of the defendant on the undercover officer's desk. Even though
unnecessarily suggestive (one person photographic showup) the
Court refused a per se exclusionary rule in favor of the Stovall "to-
tality of the circumstances" test. Since an "irreparable misidentifica-
tion" was unlikely, the evidence had been properly admitted.3 These
cases suggest that pretrial identification procedures will be held to
pass constitutional muster whether involving lineup, showup, or pho-

•tographic arrays except in egregious circumstances.

II. HEARSAY AND CONFRONTATION ISSUES REMAINING

UNDER THE FEDERAL RULES OF EVIDENCE

Federal Rule of Evidence 801(d)(1)(C) resolved for federal courts
the common law debate of whether pretrial identification constitutes
inadmissible hearsay. The parameters of 801(d)(1)(C) have been ex-
tended to include at the scene, lineup, showup, photographic and
even composite drawing testimony. At least two evidentiary (and,
potentially confrontation) issues remain: (1) If the identifying wit-
ness has memory problems, recants or denies any previous identifica-
tion, can other witnesses testify regarding earlier identification? (2)
In addition to the identification testimony, can the proponent intro-
duce previously identified photographs or composite drawings?

A. THE FORGETFUL OR RECANTING WITNESS

Perhaps the most difficult hearsay problem associated with pre-
trial identification involves the testimony of a non-identifying witness
when the identifying witness has memory problems, recants or de-
nies making any prior identification.

Memory Problems

The Ninth Circuit Court of Appeals, in United States v. Hud-
son,3 5 discussed the admissibility of prior-identification testimony

32. Id. at 200-01.
33. 432 U.S. 98 (1977).
34. Id. at 116.
35. 564 F.2d 1377 (9th Cir. 1977).
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when memory is at issue. In Hudson, while neither of two govern-
ment witnesses could make an in-court identification, both acknowl-
edged that they had each earlier selected a photograph of Hudson
from a choice of six as 'resembling' one of the robbers.36 Affirming
on appeal, the Ninth Circuit held that "[t]hough a prior identification
may be equivocal, the jury is entitled to give it such weight as it will
after hearing the testimony under direct and cross examination.
Rule 801(d)(1)(C) governs admissibility, not sufficiency. 3 7 The ap-
pellate court did not address the difficulty of cross-examining these
witnesses about earlier equivocal identifications when neither could
make an in-court identification.

The Second Circuit Court of Appeals, in United States v. Lewis,38

stated that the problem of the forgetful witness was clearly within
the legislative purpose behind 801(d)(1)(C). In Lewis, the prosecu-
tion's identification witness was unable to identify the defendant in
the courtroom. However, when she was shown a photographic dis-
play she picked out the photograph of the defendant as the one she
had previously identified. Later, an FBI agent confirmed that shortly
after the bank robbery, the witness selected the defendant's picture.
On appeal the court stated that if the witness denies making the
prior identification, then introduction of other evidence of prior iden-
tification "might well raise questions concerning the adequacy of
cross-examination and the right to confront the original identifying
witness."3 9 Where the witness testifies to a prior identification, on
the other hand, evidence bolstering that identification is admissible
"regardless of whether there has been an accurate in-court identifica-
tion. '40 The court quoted both the Senate Report accompanying
801(d)(1)(C), as recognizing "that there may be a 'discrepancy... be-
tween the witness's in-court and out-of-court testimony,' "41 and the
House Report praising the Rule as ensuring that "'delays in the
criminal justice system do not lead to cases falling through because
the witness can no longer recall the identity of the person he saw
commit the crime.' "42 Finally, the court rejected the argument that
801(d)(1)(A) requires exclusion of prior identification of a forgetful
witness as a prior inconsistent statement not made under oath in an-
other proceeding. Presumably this result, which follows the reason-

36. Id. at 1379.
37. Id.
38. 565 F.2d 1248 (2d Cir. 1977), cert. denied, 435 U.S. 973 (1978).
39. Id. at 1252.
40. Id.
41. Id. (quoting S. REP. No. 199, 94th Cong., 1st Sess. 2 (1975)).
42. Id. (quoting H.R. REP. No. 355, 94th Cong., 1st Sess. 3 (1975)).
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ing of The Queen v. Burke,43 can be analogized to 803(5) past
recollection recorded. If a witness has insufficient present recollec-
tion, but can testify that earlier he or she had made an accurate state-
ment about something then fresh in his or her memory, then the
prior statement is admissible.

Adail v. Wyrick 44 also held that the admissibility of pretrial
identifications is not conditioned upon in-court identifications. Adail
involved a habeas corpus petition of a state court conviction for rob-
bery. The witness was unable to identify the defendant at the trial,
but testified that he was sure of his identification when it was made
on the day of the robbery. The court held that under both Missouri
and federal rules, the "inability of the victim to identify the defend-
ant at trial merely goes to the weight of the testimony, not to its
admissibility.

'45

The different problem of selective memory was discussed in
United States v. Baker.46 In Baker, an embezzlement case, the de-
fendant argued that his confrontation right was violated when the
state introduced testimony of pretrial identification even though the
witness failed to make an in-court identification. The reluctant wit-
ness could recall selecting two photographs from a photospread, but
could not recall what she told the agents regarding the photographs.
Over objection, an FBI agent testified that the witness had selected
photographs of the defendant as depicting the person who had been
involved in the scheme. The defendant argued that the witness's
"memory lapse rendered her unavailable for full and effective
cross-examination. '47 The court disagreed. The witness's memory
lapses were deemed "selective" and the other evidence of pretrial
identification held admissible under 801(d)(1)(C) without violating
the confrontation clause. The facts of this case come close to the
dicta cited above from Lewis, suggesting that confrontation rights
may preclude testimony of a non-identifying witness if the identify-
ing witness denies any previous identification.

Witness Denial of Prior Identification

The court in United States v. Jarrad 4 8 discussed the application
of 801(d)(1)(C) where the identification witness denies any prior
identification. In Jarrad a witness testified that while an FBI agent
had shown her a photospread prior to trial, she had been unable to

43. 2 Cox Cr. 295 (1847).
44. 711 F.2d 99 (1983).
45. Id. at 102.
46. 722 F.2d 343, 349 (7th Cir. 1983).
47. Id. at 347.
48. 754 F.2d 1451 (9th Cir. 1985).
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make any identification. Later the prosecution called the FBI agent
who testified, over hearsay and confrontation objections, that the wit-
ness had indicated that the defendant's picture was "similar to or re-
minded her of" one of the parties implicated in the robbery.
Affirming on appeal, the court quoted United States v. Elemy 4 9 for
the proposition that 801(d)(1)(C) "permits 'a witness to testify re-
garding identifications made by another witness.' "50 Indeed, the
court relied upon Elemy for the argument that "the rule was in-
tended to solve the problem of a witness who identifies a defendant
before trial, but then at trial refuses to acknowledge the identifica-
tion because of fear of reprisal." 51

The case of Elemy, however, did not involve a denial of prior
identification. Instead, the identifying witness positively identified
the two defendants as having participated in the bank robberies. The
defense challenged the in-court identification by introducing evidence
that prior to trial the witness had made partially incorrect identifica-
tions of the defendants in connection with both a "photo spread" and
a lineup. To corroborate the in-court identification, an FBI agent
who had been present at the "photo spread" and lineup, testified re-
garding the witness's prior identifications of the defendants. Defense
counsel argued that 801(d)(1)(C)'s provisions covering "one of identi-
fication of a person made after preceiving him" "does not permit a
witness to testify regarding identifications made by another wit-
ness."52 The court declined to adopt such an interpretation:

The reasons for admitting identification statements as sub-
stantive evidence are that out-of-court identifications are be-
lieved to be more reliable than those made under the
suggestive conditions prevailing at trial, and the availability
of the declarant for cross-examination eliminates the major
danger of hearsay testimony. These reasons remain fully ap-
plicable when the person who testifies to the statement of
identification is not the person who uttered it, so long as the
latter also testifies and is available for cross-examination.53

In support of its holding, the court referred to legislative history:
That history indicates that Congress enacted the provision to
remedy two perceived problems: (1) the typical situation
where the witness's memory no longer permits a current
identification and he therefore can only testify as to his pre-
vious identification; and (2) the instance where before trial

49. 656 F.2d 507 (9th Cir. 1981).
50. 754 F.2d at 1456 (quoting Elemy, 656 F.2d at 508).
51. Id.
52. Id. at 508.
53. Id. (citations omitted).
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the witness identifies the defendant and then because of fear
refuses to acknowledge his previous identification.55

Thus, Elemy involved the introduction of pretrial identification as
corroboration of impeached in-court identification. Its holding can be
justified on the basis of a prior consistent statement under
801(d)(1)(B). If in-court testimony is challenged as a recent
fabrication, prior consistent statements are admissible to rebut that
charge. Jarrad's extension of 801(d)(1)(C) to witnesses who deny any
prior identification is questionable, considering the right to confron-
tation, the legislative history cited in Elemy to the contrary
notwithstanding.

The Seventh Circuit, in United States v. O'Malley,55 however,
adopted a Jarrad-like expansive interpretation of 801(d)(1)(C).
O'Malley involved charges of racketeering and extortion. At trial one
of the extortion victims recanted prior identification testimony. The
government then called an FBI agent who testified, over objection,
that the witness had previously identified the defendant from a
photospread as one of the men who extorted money from him. On
appeal defense counsel argued that the prosecution had improperly
called the witness solely for purposes of admitting the impeachment
testimony regarding prior identification. While Federal Rule of Evi-
dence 607 permits impeachment of one's own witness, where the wit-
ness is called primarily for purposes of getting in a prior inconsistent
statement as impeachment, the rules of relevancy or 403 should be
applied to exclude the prior inconsistent statement.56 Citing Elemy,
the court of appeals held that the agent's testimony was admissible
under 801(d)(1)(C) as substantive evidence: "Nothing in this rule
prohibits the introduction of out-of-court statements identifying the
defendant made by the declarant who at trial admitted that he made
the prior identification but now denies that the defendant was the
same involved in the crime.15 7

These cases indicate that 801(d)(1)(C) is being interpreted
broadly in federal court without serious discussion of confrontation
problems. There is a difference between cross-examining a witness
regarding a prior consistent statement, which he or she has adopted
by in-court testimony, and cross-examining declarant about a state-
ment that has been repudiated or denied in court.

54. Id.
55. 796 F.2d 891, 899 (7th Cir. 1986).
56. G. Michael Fenner, Handling the Turncoat Witness Under the Federal Rules

of Evidence, 55 NoTRE DAME LAW. 536-540 (1980).
57. O'Malley, 796 F.2d at 899.
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B. INTRODUCTION OF THE PHOTO OR COMPOSITE DRAWINGS

Even if prior identification is not hearsay, the introduction of ex-
trinsic evidence to corroborate the testimony raises special problems.
As the defense noted in Swoopes, police department mug shots raise
the spectre of inadmissible "bad acts." If foundation establishes that
the photo was taken in connection with the subject charges, then the
inference of past bad acts is not present. If, on the other hand, the
mug shot identification precedes the arrest, as in the Swoopes case,
then the jury may infer an outstanding police record, which surely
would be prejudicial. Contrary to Swoopes many courts limit the in-
troduction of photo or drawing evidence: this is true even in jurisdic-
tions where 801(d)(1)(C) expressly recognizes it as nonhearsay prior
identification.

Several federal courts, while refusing to announce a per se rule,
have recommended that the introduction of the photograph be
delayed until, and admitted only if, cross examination opens the door
for rebuttal testimony. In Anderson v. Maggio,58 for example, the
court recommended that the initial pretrial identification testimony
be admitted without the introduction of the photograph itself into ev-
idence. If defense counsel's cross examination infers the photo
lineup was unduly suggestive or that the witness misidentified the
defendant, then the photos can be introduced in rebuttal. Similarly,
the court in United States v. Fosher,59 recommended:

While we decline to establish a per se prohibition of the use
of otherwise admissible mugshot photographs during the
government's case-in-chief, we are compelled to caution that
normally the "prosecution would be wise to preserve such
evidence for rebuttal, after the defense case has been sharp-
ened and the judge may therefore more accurately consider
the degree of relevancy and the potential for abuse."'60

The Fosher court recognized three prerequisites to the introduction
of photo evidence even in rebuttal:

1. The Government must have a demonstrable need to
introduce the photographs; and

2. The photographs themselves, if shown to the jury,
must not imply that the defendant has a prior criminal rec-
ord; and

3. The manner of introduction at trial must be such
that it does not draw particular attention to the source or

58. 555 F.2d 447, 449 n. 2 (5th Cir. 1977).
59. 568 F.2d 207 (1st Cir. 1978).
60. Id. at 215 n.23 (quoting United States v. Jones, 476 F.2d 533, 537 (D.C. Cir.

1973) (per curiam) (citations omitted)).
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implications of the photographs. 61

Other courts have conditioned admissibility of photographs upon
the possibility of altering the appearance of the typical double-shot
picture, front and profile shots alongside each other. United States v.
Sawyer 62 suggests that an unaltered double-pose format should not
be admitted into evidence. Other courts have favored either conceal-
ing or removing the mug-shot format as a precondition for
admissibility.

63

IV. NEBRASKA PRETRIAL IDENTIFICATION CASES

A review of the Nebraska cases involving pretrial identification
reveals the courts reciting the constitutional standard of "totality of
the circumstances" almost as an incantation to ward off prejudicial
error. Once uttered under a deep breath, pretrial identification testi-
mony of almost every sort is regularly admitted despite suppression
hearings and defense objections premised on constitutional argu-
ments. In none of the cases, however, has hearsay been discussed as
a possible ground for exclusion. Of course hearsay would not exclude
in-court identification; constitutional arguments would provide the
only barrier to such testimony. But most commentators stress the
enhanced probative value (prejudicial effect) of live, lineup, showup,
and photographic identification in preference to in-court testimony.
Accordingly, it is surprising that everyone in Nebraska has missed
for so long the hearsay objection to pretrial identification.

A. RIGHT TO COUNSEL

One of the Wade-Kirby constitutional issues regularly raised in
the Nebraska cases involves the right to assistance of counsel as a
condition for the admissibility of pretrial identification. The Ne-
braska courts have regularly dismissed arguments that the right to
counsel extends to precharge identification procedures. In State v.
Randolph,64 for example, a robbery case where four witnesses posi-
tively identified the defendant from a photographic lineup prior to
arrest, the court held that the right to counsel does not attach to pre-
indictment prearrest procedures.65 In State v. Sanchell,66 a case in-

61. Id. at 214.
62. 504 F.2d 878 (5th Cir. 1974) (per curiam), cert. denied, 421 U.S. 416 (1976).
63. See United States v. Johnson, 495 F.2d 378, 384 (4th Cir. 1974); United States v.

Gimelstob, 475 F.2d 157, 161 (3d Cir. 1973); United States v. Davis, 487 F.2d 112, 121
(5th Cir. 1973), cert. denied, 415 U.S. 981 (1974); United States v. De Sena, 490 F.2d 692,
696 (2d Cir. 1973).

64. 186 Neb. 297, 183 N.W.2d 225 (1971).
65. Id. at 300, 183 N.W.2d at 227.
66. 191 Neb. 505, 216 N.W.2d 504 (1974).
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volving rape and robbery, also applies this rule to a precharge
showup, this time on the express authority of Kirby. Again in State
v. Nance,67 another robbery case, the court reiterated the rule deny-
ing the right to counsel in precharge showup or lineup procedures.

Lest counsel had not understood the previous rulings, the court
in State v. Smith68 quoted Kirby's ruling that the right to counsel
"'attaches only at or after the time that adversary judicial proceed-
ings have been initiated against the defendant by the filing of an in-
dictment or information.' ",69 Finally, in State v. Johnson,70 the court
explained that "it is the law of the United States and this jurisdiction
as well, that there is no constitutional requirement for counsel at
that stage [precharge] of an investigation."'71

The right to counsel at pre-indictment photographic lineups was
discussed in State v. Moss. 72 Noting a split of authority amongst the
circuits, 73 the court held that "until the United State Supreme Court
holds otherwise, we adopt [the rule denying the right to counsel in
photographic identification cases]." '74

Each of these cases squarely addresses the constitutional issue of
right to counsel as it bears on the admissibility of both in-court and
pretrial identification. Such evidence is excludable only if corporeal
identification occurs without the assistance of counsel after formal
charges have been filed. Even then, in-court identification is permis-
sible if the prosecution can establish an independent basis for the
identification. Counsel and the courts in each of these cases, however,
have neglected any hearsay discussion of the pretrial identification
testimony. Under Nebraska's rules of evidence while the in-court
identification, given proper foundation, would be admissible, the pre-
trial identification, which is much more probative on the issue of
identification, would be excludable.

B. DUE PROCESS

Due process arguments largely provide the basis for the motions
to suppress, trial objections and appellate claims in Nebraska pre-

67. 197 Neb. 5, 246 N.W.2d 868 (1976).
68. 209 Neb. 86, 306 N.W.2d 181 (1981).
69. Id. at 87, 306 N.W.2d at 182 (quoting Kirby v. Illinois, 406 U.S. 682, 688 (1972)).
70. 214 Neb. 869, 336 N.W.2d 581 (1983).
71. Id. at 871, 336 N.W.2d at 583. /
72. 187 Neb. 391, 191 N.W.2d 543 (1971).
73. The Court in United States v. Zeiler, 427 F.2d 1305, 1308-09 (3rd Cir. 1970)

held that a defendant is entitled to counsel at post-indictment photographic identifica-
tion procedures. The majority view is to the contrary. See United States v. Fowler, 439
F.2d 133, 134 (9th Cir. 1971); United States v. Ballard, 423 F.2d 127, 132 (5th Cir. 1970);
United States v. Bennett, 409 F.2d 888, 899 (2d Cir. 1969).

74. Moss, 187 Neb. at 394, 191 N.W.2d at 545.
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trial-identification cases. The tests from the Gilbert-Wade-Stovall
trilogy - "totality of the circumstances" and likelihood of "irrepara-
ble mistaken identification" - dominate the discussions. Indeed,
some on appeal have argued that failure to move for suppression of
identification on due process grounds establishes a basis for arguing
inadequacy of counsel. Again, despite the regularity of suppression
hearings seeking to exclude identification testimony no one has even
breathed the possibility that hearsay might exclude pretrial identifi-
cation even if it passes due process standards.

1. Showups

Showups raise the greatest likelihood of impermissibly sugges-
tive identification procedures. With few cautionary words, Nebraska
courts have regularly permitted such identification testimony. State
v. Sanchell75 is illustrative. The state charged Sanchell with the rape
and robbery of three women. Shortly after the incident, one of the
victims, Renee, assisted in the preparation of a composite "drawing"
from an identikit of transparent overlays. Additionally, each of the
victims picked out mug shots of persons who resembled the assailant,
but each was ambivalent about her ability to make a positive identifi-
cation. A few weeks later the victims and other witnesses were
asked to attend arraignment proceedings involving the defendant
who was being charged on an unrelated matter. After the arraign-
ment "showup" Renee identified the defendant as her attacker. An-
other victim, Patricia, failed to identify the defendant. The following
year Patricia advised the prosecutor that she would make a positive
identification at the suppression hearing the following day. Patricia
and Renee both identified the defendant at the suppression hearing
and later at trial.

On appeal, the court closely reviewed the constitutional stan-
dards applicable to pretrial identification. Approving of Renee's pre-
trial identification, the court noted that while "impermissibly
suggestive" procedures are unacceptable, "[als Stovall makes clear,
the admission of evidence of a showup without more does not violate
due process."76 Patricia's tainted identification, on the other hand,
was more analogous to the coaxed identification found in Foster v.
California,77 where because of earlier suggestive showups the subse-
quent identifications were all but "inevitable" under the circum-
stances. 78 Accordingly, the court reversed and remanded because

75. 191 Neb. 505, 216 N.W.2d 504 (1974).
76. Id. at 513, 216 N.W.2d at 509.
77. 394 U.S. 440, 442-443 (1969).
78. Id. at 443.
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Patricia's identification testimony "was the product of the tainted
showup... and the suggestive circumstances which preceded and fol-
lowed it."'79 While Judge Spencer concurred, Judge Boslaugh dis-
sented, urging that "[i]f the exclusionary rules are applied too strictly
in such cases, it becomes impossible to prosecute for offenses commit-
ted in such a manner."80 Judge Boslaugh argued that the unsatisfac-
tory identification procedures were issues bearing on the weight not
the admissibility of the evidence.

As a practical matter, Judge Boslaugh's dissent may explain the
implicit rationale supporting the admissibility of showup testimony in
cases following Sanchell.

In State v. Nance,81 the police resorted to a showup when the de-
fendant refused to participate in any further lineups after he had
stood in lineups for two other robbery cases. The robbery victim tes-
tified at trial regarding both his identification at the showup and his
in-court identification of the defendant. The court stated that
"[w]hile we do not commend the use of showups, which have been
widely criticized, as a normal means of pretrial identification proce-
dure, '8 2 where the police "were prevented from conducting a more
reliable identification procedure due to the defendant's own recalci-
trance," the showup, under "the totality of the circumstances," did
not violate due process of law.8 3

The police apparently have not responded to the Nance dispar-
agement of showups, and the courts have not further insisted upon
fairer procedures. In State v. Jackson,8 4 despite the availability of
other less suggestive identification procedures, the police had a ser-
vice station attendant identify the defendant at the station, after the
defendant he had been apprehended. The court permitted the identi-
fication testimony under the "totality of the circumstances" test.
And in State v. Johnson,85 a janitor, who had interrupted a burglary
of a restaurant, identified the defendant twice before trial: once upon
the defendant's arrest, fifteen minutes after the report of the bur-
glary, and again shortly thereafter, through a one-way window at the
police station. The court applied the "totality of the circumstances"
rule and stated that such a showup was not "unnecessarily sugges-
tive" such that it "would have been conducive to an irreparably mis-

79. 191 Neb. at 521, 216 N.W.2d 514.
80. Id. at 522, 216 N.W.2d 514 (Boslaugh, J., dissenting).
81. 197 Neb. 95, 246 N.W.2d 868 (1976).
82. Id. at 102, 246 N.W.2d 871-72 (citation omitted).
83. Id.
84. 209 Neb. 486, 308 N.W.2d 527 (1981).
85. 214 Neb. 869, 336 N.W.2d 581 (1983).
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taken identification. '8 6 Although citing Nance, the court did not
discuss the Nance dictum that showups should not be the preferred
form relied upon by the police for pretrial identification. Nor did the
court discuss any exigent circumstances justifying showups for
identification.

8 7

2. Corporeal Lineups

Pretrial identification testimony based upon corporeal lineups
regularly has been admitted in Nebraska, subject only to the consti-
tutional screening process of fairness in the totality of the circum-
stances. Generally, if the identifying witness testifies that he or she
remembers the defendant from the criminal event, rather than from
the pretrial identification procedure, then the identification testi-
mony is admitted without restrictions.

State v. Banks8 8 raised the issue of the admissibility of arguably
suggestive lineup identification and the effect of tainted identification
on subsequent in-court identification. Three witnesses of a robbery
at a Holiday Inn attended a lineup, consisting of two black city em-
ployees, a black jail inmate, and the defendant, who was also black.
Two of the three positively identified the defendant, while the third
identified the jail inmate. At trial both identifying witnesses identi-
fied the defendant, while only one buttressed his testimony with the
previous lineup identification. This same witness had previously
identified the defendant upon a chance encounter in a hotel elevator,
which had led to his apprehension and the lineup itself. The court
found the lineup "not unduly suggestive," and also held that the in-
court testimony "rested upon an independent basis free of any possi-
ble taint by the lineup. '8 9

Similarly in State v. Pratt,90 a prosecution for forcible rape and
sodomy, the supreme court affirmed the trial court's ruling permit-
ting the introduction of lineup identification testimony, without dis-
cussing the circumstances of the lineup. Since the witnesses testified
that their in-court testimony "was based on upon their recollection
and observations of the defendant, other than the line-up identifica-
tion," the identification testimony was admissible.9 In State v. Jo-
seph,92 the court permitted two witnesses of a service station robbery
to make in-court identifications "based upon their recollection of how

86. Id. at 872, 336 N.W.2d at 583.
87. Id.
88. 195 Neb. 340, 237 N.W.2d 875 (1976).
89. Id. at 346, 237 N.W.2d at 879.
90. 197 Neb. 382, 249 N.W.2d 495 (1977).
91. Id. at 388, 249 N.W.2d at 499.
92. 202 Neb. 268, 274 N.W.2d 880 (1979).
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he appeared at the scene of the robbery" despite the fact that at ear-
lier lineups where they had been informed that the police had a sus-
pect in custody they were more tentative. One witness in a prior
three-person lineup had "identified the defendant as the robber but
stated she could not be positive." At a two-person lineup the other
witness "stated that the defendant 'did look a lot like the man that I
saw;' but she was not sure that he was the same man. ' 93 On appeal
the court refused to accept the Foster-type argument that the en-
hanced memory of the witnesses had been a product of the suggestive
lineups.

Similarly, in State v. Harris,94 a witness unable to identify the
defendant from a photo lineup was able to make a positive identifica-
tion at a live lineup, after the police had informed him that they
thought they had caught the robber. Another witness also positively
identified the defendant at a lineup. The court, on appeal, despite
the possibility of a suggestive taint, affirmed the introduction of in-
court identification as well as pretrial identification testimony "as
corroboration of their in-court identification. '95

Finally, in State v. Smith,96 the court affirmed the admissibility
of pretrial identification testimony regarding a five-man lineup found
not to be unduly suggestive. The court noted that since the witnesses
had an independent recollection of identity, the in-court testimony
would have been allowed even if the previous lineup testimony had
been suppressed.

Again, all these corporeal lineup cases focus entirely on constitu-
tional standards in considering admissibility of pretrial identification
testimony. Once the court found the lineup not to be "impermissibly
suggestive," and if the witnesses were willing to testify that their in-
court identification had not been tainted by the lineup identification
procedures, then the witnesses were allowed to identify the defend-
ants in-court and to corroborate their testimony by lineup
identification.

3. Photograph Lineups

a. The Mugshot Problem

Photograph lineups or "showups" are a commonly relied upon
pretrial identification procedure. Since the photographs typically in-
volve standard mug shots, the introduction of such evidence presents
special problems. Nebraska prosecutors have not missed opportuni-

93. Id. at 271, 274 N.W.2d at 882.
94. 205 Neb. 844, 290 N.W.2d 645 (1980).
95. Id. at 847, 290 N.W.2d at 648.
96. 207 Neb. 86, 306 N.W.2d 181 (1981).
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ties to compound the inadmissibility of hearsay identification with
inadmissible character evidence.

The temptation proved too much, for example, in State v.
Atwater.97 In this robbery case, the prosecution introduced pretrial
photographic identification testimony over the defense's suppression
motion and objection. During the hearings on admissibility the of-
ficer never referred to the photographs as mug shots. During direct
examination in the presence of a jury, the same officer referred to
the photographs as "mug shots." In addition, the prosecution intro-
duced testimony that these photos were "selected from the Robbery
Detail Office. They have files and books concerning parties that are
possible suspects in that type of crime or parties they have known to
have committed that type of crime before. s98 The court held the ref-
erence to "mug shots" and suspect files "was sufficient to convey the
impression to the jury that the defendant was a known criminal who
had previously been arrested for a crime exactly like the one on
trial."99 Refusing to characterize the error as harmless, the court re-
versed and remanded: "Harmless error should never be applied in
those instances where the prosecution deliberately, or because of
very careless procedures, injects prejudicial error into the
proceedings."1 00

The court distinguished Atwater in State v. Hoiloman.10 1 As
foundation for the introduction of photographic identification testi-
mony, a police officer testified that "I showed [the victim] four mug
shots from the Omaha Police Division."'01 2 In response to a motion to
strike, the court leadingly asked "four photos, you mean?"'1 3 The
court allowed the question and the following response: "After I
showed her these four photos, she picked out this photo and stated
that this was positively the party who raped and robbed her on this
day." 0 41n response to the prosecutor's question of whom she had
identified, the officer named the defendant. Affirming on appeal, the
court reasoned that "[t]he reference appears to be nothing more than
an inadvertent slip by the testifying police officer, which was imme-
diately corrected by him after the interjection of the court. This iso-
lated reference to 'mug shots' was unaccompanied, unlike Atwater, by
any prejudicial explanation of their origin. In light of the total evi-

97. 193 Neb. 563, 228 N.W.2d 274 (1975).
98. Id. at 565, 228 N.W.2d at 275.
99. Id.

100. Id.
101. 197 Neb. 139, 146, 248 N.W.2d 15, 19-20 (1976).
102. Id. at 144, 248 N.W.2d at 19.
103. Id. at 144, 248 N.W.2d at 19.
104. Id. at 145, 248 N.W.2d at 19.
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dence in this case, any prejudice resulting to the defendant from this
single reference to the photos as 'mug shots' was harmless error."10 5

Holloman thus opens the door to "inadvertent" references to "mug
shots."

The hearsay and confrontation problems in Holloman are espe-
cially egregious. There, the identification testimony came from the
police not the identifying witness. The record does not indicate
whether the victim previously testified on identification. Defense
counsel made a general objection to the testimony on the ground that
the testimony would be "incompetent; irrelevant, immaterial, self-
serving and hearsay."10 6 But the arguments on appeal failed to ad-
dress the hearsay nature of such testimony. Moreover, if the victim
did not testify on identification, then the police's hearsay testimony
arguably violated the defendant's confrontation rights. No discussion
of the inadequacy of cross-examining a police officer regarding a wit-
ness's identification testimony was raised by counsel or the court.

The effect of references to "mug shots" has been addressed in
subsequent cases. In the appeal of State v. Auger,10 7 the defense ar-
gued incompetency of trial counsel because he had failed to object to
the prosecution's question relating to whether the photographs used
for identification had been taken the day of the arrest. An Omaha
police officer responded: "Probably. It could have been a previous
mug shot."10 8 The supreme court classified the reference as a Hollo-
man "inadvertent slip" which did not constitute reversible error.1 0 9

Again, the practice of having the police officer testify regarding the
pretrial identification of another witness raises confrontation
problems unaddressed by the court.

Finally in State v. Swoopes, 110 the investigating officer testified
on direct examination "that he had picked up Swoopes' photograph
at the Omaha Police Department."11 ' Defense counsel's "nonrespon-
sive" objection was properly overruled because only the party asking
the question can object on that basis. Nonetheless the defense on ap-
peal unsuccessfully argued that the reference was prejudicial. Af-
firming the conviction, the court stated: "[W]e believe that a reading
of the entire record fails to disclose how the mere mention of the fact
that the photograph was obtained from the Omaha Police Depart-

105. Id. at 146, 248 N.W.2d at 20.
106. Id. at 145, 248 N.W.2d at 18.
107. 200 Neb. 53, 262 N.W.2d 187 (1978).
108. Id. at 55, 262 N.W.2d at 189.
109. Id.
110. 223 Neb. 914, 395 N.W.2d 500 (1986).
ill. Id. at 920, 395 N.W.2d at 505.
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ment prejudiced Swoopes in this case."' 112 None of Nebraska's cases,
including Swoopes, addresses the prejudicial effect of admitting as an
exhibit a photograph which is obviously a "mug shot," even if no ref-
erence is made to the photo as a mug shot.

b. Due Process Standards in Photographic Lineup Cases

While Nebraska judges mention constitutional standards as they
consider the admissibility of photographic identification, such evi-
dence is invariably admitted, as it was in Swoopes,113 as neither un-
necessarily suggestive nor conducive to a substantial likelihood of
irreparable mistaken identification.

The court in State v. Randolph,"14 for example, allowed photo-
graphic identification from four witnesses who had identified the two
defendants from six photographs, three each of the two defendants.
The fact that no other photographs were shown to the witnesses at
the time of the identifications was not even discussed. This proce-
dural equivalent to a photographic showup, was upheld as not viola-
tive of due process. 115

Randolph represents the beginning of a long line of photographic
identification cases where the court has addressed several issues
worth noting. First, where multiple witnesses make the same identi-
fication, it is preferred, but not required, that they do so indepen-
dently. In State v. Van Egmond," 6 an assault and battery case, four
witnesses examined together a photographic lineup of photos known
to be taken from police files. Even though the record did not show
that the subsequent in-court identification was independent of the
collaborative photographic lineup, the court found the procedure was
not impermissibly suggestive. The court, however, acknowledged
that "it may be the best practice . . .where there are two or more
witnesses, to require each to view the photographs separately out of
the presence and hearing of the others. .".. 117

Second, in reviewing admissibility of photographic identification
testimony, due process only excludes testimony if the procedure is
impermissibly suggestive considering the totality of the
circumstances.

118

112. Id. at 920, 395 N.W.2d at 505.
113. Id. at 919, 395 N.W.2d at 505.
114. 186 Neb. 297, 183 N.W.2d 225 (1971).
115. Id. at 301, 183 N.W.2d at 228.
116. 206 Neb. 356, 293 N.W.2d 74 (1980).
117. Id. at 359, 293 N.W.2d at 76.
118. Swoopes, 223 Neb. at 919, 395 N.W.2d at 504; State v. Hunt, 212 Neb. 304, 309,

322 N.W.2d 624, 628 (1982); State v. George, 210 Neb. 786, 790, 317 N.W.2d 76, 79 (1982);
State v. Smith, 209 Neb. 86, 87, 306 N.W.2d 181, 182 (1981); State v. Egmond, 206 Neb.
356, 359, 293 N.W.2d 74, 76 (1980); Auger, 200 Neb. at 55, 262 N.W.2d at 189; Holloman,
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Third, even where a photographic lineup is impermissibly sug-
gestive, the court will allow the witness to give in-court identification
testimony when it is deemed independent of and untainted by imper-
missible photographic identification procedures. Indeed, the court
gives almost conclusive weight to the witness's testimony of in-
dependent recollection. State v. George'1 9 illustrates the point. The
state prosecuted George for sexual assault of a ten-year-old boy.
Three of the four pictures used in the photographic lineup had long
hair and beards while George's hair, consistent with the description
the victim had given, was short and he had only a mustache. The
court on appeal held that while the "array itself appears to be
tainted," the "lineup was not prejudicial since the victim had an in-
dependent basis from which he made a positive identification. '120

Similarly, in State v. Hunt,12 1 the court responding to a challenge of
pretrial identification that had commenced with a composite drawing
and culminated with a photographic lineup, stated that "[e]ven if
there had been, and there was not, impermissible pretrial suggestions
as to the perpetrator's identity, an in-court identification may be re-
ceived when it is independent of and untainted by impermissible pre-
trial identification procedures. '122

Fourth, the defense may introduce contradictory or ambivalent
photographic identification testimony as impeachment of positive in-
court identification. When offered by the defense on cross-examina-
tion or rebuttal, then obviously constitutional problems are not at is-
sue. Similarly, hearsay objections would be inapplicable since the
proponent would not be offering the ambivalent out-of-court testi-
mony for the truth of the matter asserted, but for impeachment. In
Moss, for example, the court permitted the defense to introduce the
photograph that the victim of the sodomy had mistakenly picked
from the police gallery the day of the occurrence as resembling the
perpetrator. The victim, although she had made a positive in-court
identification of the defendant, admitted in response to questioning
regarding the misidentification that "she had difficulty identifying
Negro males. ' ' 123 Similarly, in State v. Huerta,124 the defense on

197 Neb. at 146, 248 N.W.2d at 20; State v. Huerta, 191 Neb. 280, 284, 214 N.W.2d 613,
616 (1974); Randolph, 186 Neb. at 300, 183 N.W.2d at 228.

119. 210 Neb. 786, 317 N.W.2d 76 (1982).
120. Id. at 790, 317 N.W.2d at 79.
121. 212 Neb. 304, 322 N.W.2d 624 (1982).
122. Id. at 309-10, 322 N.W.2d at 629. See Auger, 200 Neb. at 55, 262 N.W.2d at 189;

Huerta, 191 Neb. at 284-85, 214 N.W.2d at 616; Randolph, 186 Neb. at 300, 183 N.W.2d at
227; Moss, 187 Neb. at 394, 191 N.W.2d at 544-45.

123. Moss, 187 Neb. at 393, 191 N.W.2d at 544.
124. 191 Neb. 280, 214 N.W.2d 613 (1974).
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cross-examination introduced prior mistaken photographic identifica-
tion as impeachment of in-court identification.

IV. STATUTORY PROVISIONS CONCERNING
PRETRIAL IDENTIFICATION

Most states have either adopted Federal Rule of Evidence Rule
801(d)(1)(C) or followed its approach in admitting pretrial identifica-
tion as an exception to hearsay. Twenty states have adopted the
same rule.1 25 Hawaii adopted the same rule but characterized it is a
hearsay exception.126 Delaware omitted the words "made after per-
ceiving him" as unnecessary.1 27 Several states have modified the rule.
Wisconsin 128 and Nevada 129 reintroduced the word "soon" before the
words "after perceiving him." Ohio adds "if the circumstances
demonstrate the reliability of the prior identification.' 1 30 Oregon
simply makes the statute sex-neutral by substituting the words "the
person" for "him."' 31  Maine 3 2, Oklahoma, 3 3 Arkansas,'134 and
North Carolina 3 5 joined Nebraska 3 6 in deleting 801(d)(1)(C) from
their versions of the federal rules of evidence.

The rationale favoring the non-hearsay treatment of pretrial
identification when the declarant is available for cross-examination
persuasively argues in support of a rule analogous to 801(d)(1)(C).
Experience and reason suggest that out-of-court identification testi-
mony, in the absence of impermissibly suggestive procedures, is more
reliable than in-court identification. Questions remain regarding the
optimum rule which would admit only probative evidence that has
fairly been obtained.

What is unacceptable in Nebraska is that the bench and bar have
moved to this conclusion without any authority or thought. Pretrial

125. ALASKA R. OF EVID. 801(d)(1)(C); ARIz. R. OF EVID. 801(d)(1)(C); COLO. R. OF
EVID. 801(d)(1)(C); FLA. STAT. ANN. § 90.801 (West 1979); IDAHO R. OF EVID.
801(d)(1)(C); IOWA R. OF EVID. 801(d)(1)(C); MIcH. R. OF EVID. 801(d)(1)(C); Miss. R.
OF EVID. 801(d)(1)(C); MONT. R. OF EVID. 801(d)(1)(C); N.H. R. OF EVID. 801(d)(1)(C);
N.J. R. OF EVID. 63(1)(C); N.M. R. OF EVID. 804(d)(1)(C) TEXAS R. OF EVID.
801(d)(1)(C); UTAH R. OF EVID. 801(d)(1)(C); VT. R. OF EVID. 801(d)(1)(C); WASH. R. OF
EVID. 801(d)(1)(C); W. VA. R. OF EVID. 801(d)(1)(C); WIS. STAT. ANN. § 908.01(4)(a)(3)
(1975); WYo. R. OF EVID. 801(d)(1)(C).

126. HAW. R. OF EVID. 802.1(3).
127. DEL. R. OF EVID. 801(c)(1)(C).
128. WIS. STAT. ANN. § 908.01(4)(a)(3) (1975).
129. NEv. REV. STAT. § 51.035(2)(c) (1985).
130. OHIO R. OF EVID. 801(d)(1)(C).
131. OR. REv. STAT. 801(4)(a)(C).
132. ME. R. OF EVID. 801(d)(1)(C).
133. OKLA. STAT. ANN., tit. 12, § 2801 (1980).
134. ARK. R. OF EVID. 801(d)(1)(C).
135. N.C. R. OF EVID. 801(d).
136. NEB. REV. STAT. § 27-801 (Reissue 1985).
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identification is regularly admitted whether in the form of showup,
lineup, composite drawings, identikit, or photographs. While the
courts discuss constitutional constraints, everyone has defaulted on
hearsay objections. Because no one has raised the issue, the court has
yet to decide the obvious: pretrial identification evidence under the
Nebraska rules is inadmissible hearsay.

Of course, once it is recognized that inadmissible hearsay evi-
dence is commonly relied upon in obtaining convictions in Nebraska,
then there will likely be a movement to amend Nebraska's 801(4)(a)
in accordance with present practice and trends in other jurisdictions.

In support of that effort I would suggest that we learn from in-
terpretive weaknesses inherent in the language of Federal Rule of
Evidence 801(d)(1)(C). First, the statutory provision should decide
what happens when a witness who has made a previous identification
cannot make an in-court identification? I would recommend the fol-
lowing: (1) the rule should typically allow in only prior consistent
statements on identification; (2) if the identifying witness cannot
make an in-court identification, but testifies about making an accu-
rate prior identification, then the admissibility of the earlier identifi-
cation should depend upon a foundation analogous to past
recollection recorded. Thus the declarant would have to testify that
he or she once had knowledge regarding the identity of the subject
person, that he or she identified the person while the identity was
fresh in his or her memory, and that his or her identification cor-
rectly reflected that knowledge; (3) if, on the other hand, the witness
denies making any prior identification, then the analogous provisions
of 801(d)(1)(C) ought not to be available. This would not mean that a
prior identification subsequently denied would always be inadmissi-
ble. Nebraska Rule of Evidence 801(4)(a)(i) would admit it if given
under oath in a prior proceeding, since it would be inconsistent with
in-court testimony. Nebraska Rule of Evidence 804(2)(e) would also
be available if proper notice were given and if the circumstances
demonstrate the reliability of the prior identification. Additionally,
the prior identification could be used as impeachment. In those cases
where evidence suggested that the witness had been threatened or in-
timidated into recanting, then evidence of the change of testimony
would arguably be nonhearsay as circumstantial evidence of con-
sciousness of guilt of the defendant who had threatened the witness.
In other cases the testimony would be excluded on hearsay grounds
apart from constitutional considerations.

Second, demonstrative evidence introduced to corroborate the
out-of-court identification is fraught with potential prejudice. Typi-
cally the demonstrative evidence consists of a double-profile mug
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shot that inferentially suggests a criminal history. Moreover, the pro-
bative value is slight once oral testimony is given that the party pre-
viously identified was the defendant. Additionally, the prosecution
may be tempted to highlight the inference of criminal history, by
characterizing the photo as a "mug shot" or referring to the criminal
history of the defendant that generated the photo. If the photo-
graphic lineup was prejudicially conducted, on the other hand, then
due process Would require the adverse party have an opportunity to
explain the circumstances. Accordingly, it is suggested that the pro-
posed 801(4)(a)(iii) be interpreted similar to Nebraska Rule of Evi-
dence 612 and 803(4). Under those rules only the adverse party is
entitled to introduce as an exhibit the demonstrative evidence related
to the testimony of the witness.

These recommendations would yield a statutory amendment, la-
belled to correspond to the Nebraska Rules of Evidence, as follows:

(4) a statement is not hearsay if -
(a) The declarant testifies at the trial or hearing and is sub-
ject to cross-examination concerning the statement, and the
statement is ....
(iii) one of identification of a person where the declarant,
while testifying, corroborates that he or she made a prior
identification. When prior identification testimony is intro-
duced, then an adverse party is entitled to introduce evi-
dence of the circumstances surrounding the prior
identification, including any photographs associated with the
testimony.

Pretrial identification, if conducted according to constitutional
standards, is probative and ought to be admitted within certain limi-
tations. It is nonetheless hearsay. Until Nebraska changes its rules
of evidence, therefore, showup, lineup, photographic and live pretrial
identification should be excluded without even reaching the constitu-
tional issues which have preoccupied the Nebraska bench and bar.
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