
IN SEARCH OF A PARADIGM OF
CORPORATE SOCIAL RESPONSIBILITY

R. COLUN MANGRUM*

Businessmen, scholars, jurists, employees, consumer advo-
cates, environmentalists, and many others affected by the enor-
mous power wielded by large corporations (that means most of us)
continue to debate the range and limits of corporate social respon-
sibility. Despite an overabundance of time and ink expended ana-
lyzing the proper range and limits of corporate social
responsibility no consensus view dominates the controversy. This
controversy arises because advocates of the various explanatory
models disagree on basic assumptions regarding the ethical impli-
cations of the corporate form. These corporate philosophers often
recommend that existing statutory and common law rules gov-
erning corporate responsibility be changed whenever the extent
law deviates from the recommendations of their proposed para-
digms. A general acceptance of the appropriate underlying princi-
ples and particular applications seems impossible to obtain.
Instead epithets fly in place of rational discourse. Perhaps the cen-
tral role played by corporations in the American economy justifies
an on-going debate; certainly the stakes at issue demand a coher-
ency that this author finds lacking. This article outlines the con-
tours of the most popular models of corporate social responsibility,
their sociological derivation, and their correspondence with ex-
isting law; all in search of a more acceptable descriptive and pre-
scriptive paradigm. It is the thesis of this article that statutory and
common law trends reflect a proper adoption of a rights model of
the corporation that has not yet been adequately articulated.

I. PROPOSED MODELS OF CORPORATE GOVERNANCE
AND THE DEMAND FOR INCREASED CLARITY

For several reasons, Professor Eisenberg's recent TePoel Lec-
ture offers a starting point for a moral and legal analysis of corpo-
rate social responsibility.' First, the method of analysis he selects,
working from an explanatory model to particular application, al-
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lows for rational evaluation and parallels the methodology used
throughout this article. Second, he paints with broad strikes what
he describes as the two "major relevant" models of corporate gov-
ernance, the economic model and the political model, exploring in
detail their respective merits and limitations. Third, as a Reporter
for the American Law Institute's Tentative Draft No. 1 on the Prin-
ciples of Corporate Governance and Structure, he uses the Lecture
as an opportunity to introduce and defend the proposed restate-
ment.2 Finally, the Lecture demonstrates the difficulty of match-
ing conceptual models with practical applications. A brief critique
of Professor Eisenberg's Lecture follows.

A. METHODOLOGY (PARADIGMS-THE NEXUS BETWEEN THEORY

AND PRACTICAL APPLICATION)

Professor Eisenberg first outlines conceptual paradigms that
explain the normative implications of competing theories of corpo-
rate responsibility and then tests those models against the co-
gency of particular applications. This methodology allows for
rational discussions at both the conceptual and applied levels. At
the conceptual level, if the proposed model does not explain an ac-
ceptable ethical theory it loses persuasiveness against morally pre-
ferred paradigms. At the applied level, any model which can
justify particular cases that appear intuitively correct increases its
credibility against conflicting models. Working back and forth
from explanatory principle to particular application thereby con-
tributes to the rationality of the discussion and makes analytical
progress possible.

Professor Eisenberg in other contexts explains the search for
an explanatory paradigm as a methodology made famous by
Thomas Kuhn's The Structure of Scientific Revolutions.3 Kuhn ex-
plains that paradigms are models or principles that explain most
phenomena within their scope. Their value lies in accounting for
phenomena that would otherwise appear random or inexplicable.
If unaccounted phenomena predominate then there exists good
reason to abandon the model for a more comprehensive alterna-
tive. Paraphrasing Kuhn, Professor Eisenberg explains "as the
paradigm is applied and extended in this manner, it typically hap-
pens that anomalies-phenomena the paradigm does not account

2. The proposed restatement has received some criticism. The ABA's Litiga-
tion Section, for example, "takes issue with the need for the publication, its ap-
proach, its interpretation of law and the rules it suggests." See discussion of the
criticisms in Litigation News, Vol. 8, No. 3 at 1, 17-18 (1983).

3. For a discussion of Kuhn's methodology, see Eisenberg, The Bargain Prin-
ciple and its Limits, 95 HARV. L. REv. 741, 751 (1982).
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for-are uncovered. These anomalies may eventually lead to the
formation of an entirely new paradigm."'4

John Rawls employs a similar methodology in A Theory of Jus-
tice, but introduces innovations worth noting.5 Rawls's rational in-
vestigation aims toward "reflective equilibrium";6 the state of
affairs reached by the mutual adjustments of principles (or para-
digms in Kuhn's terminology) and considered judgments. Consid-
ered judgments represent our intuitive convictions about certain
social issues; they are provisional fixed points which we presume
(hope) our explanatory principles will justify if put to the test.
Rawls describes the process as one of duly pruning and adjusting
principles and judgments:

This state of affairs I refer to as reflective equilibrium. (ci-
tation omitted) It is an equilibrium because at last our
principles and judgments coincide; and it is reflective
since we know to what principles our judgments conform
and the premises of their derivation. At that moment
everything is in order.7

Applying the methodology to the issue of corporate social re-
sponsibility, the object is to select a paradigm capable of recon-
ciling normative implication with acceptable legal results. The
paradigm must be capable of carrying the weight of difficult cases;
anomalies which surface must be persuasively evaluated as either
insignificant deviations or mistakes. A contrary result would re-
quire the reformulation of the explanatory model in search of re-
flective equilibrium.

B. A FIRST LOOK AT THE POLITICAL AND ECONOMIC MODELS OF

CORPORATE GOVERNANCE

Professor Eisenberg describes economic and political models
of corporate governance as reflecting the major relevant currents
of thought.8 In considering the respective merits of each model,
Professor Eisenberg prefers an economic view based on normative
and practical grounds; his Lecture explicates his preference. Al-
though further elaboration of each of these models will be under-
taken later, a brief outline of them is necessary here for an
understanding of Professor Eisenberg's arguments.

Professor Eisenberg views Robert Dahl as the champion of the

4. Id. at 751, citing T. KUHN, THE STRUCTURE OF SCIENTIFIc REVOLUTIONS 6, 7,
27, 29, 52-65 &passim (2d ed. 1970).

5. J. RAWLS, A THEORY OF JUSTICE 20, 48-51, 120, 432, 434, 579 (1972).
6. Id. at 20.
7. Id.
8. Eisenberg, supra note 1, at 1 n.1.
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political model. The model largely rests on Dahl's normative claim
that in a rational society every institution ought to be controlled by
those constituencies affected by it. Consumers, employees, share-
holders, and the general public are each affected by corporate
power; accordingly, each ought to have a voice in its governance.9

The corporation, in effect, is morally responsible in some compli-
cated sense to these various constituents. Since the law has not
internalized these expanded responsibilities it ought to be re-
formed. Organizationally the board ought to be comprised of rep-
resentatives from each group, and ought to owe fiduciary duties to
all affected constituencies. Dahl's recommended model thereby
repudiates the traditional corporate model, where the board is
elected by the shareholders and owes its fiduciary duties only to
them, in favor of a reformed model evidencing increased political
responsibility.

Professor Eisenberg defends the traditional corporate model
(from an economic angle of view) against Robert Dahl's normative
criticisms. The corporate institution derives its moral legitimacy
as an empirical matter from widespread popular acceptance of the
desirable economic outcomes it produces. 10 Normative legitimacy
flows primarily from the efficient utilization of economic resources,
and secondarily from ethical notions regarding the sanctity of pri-
vate property. Further, Dahl's political model appears unworkable
in this country where a diffusion of management responsibility
would result in the disappearance of investment capital and
the dilution of any meaningful accountability on the part of
management."

C. THE PROPOSED RESTATEMENT

At the applied level of his argument, Professor Eisenberg
claims that the economic model (and its limits) are reflected in
section 2.01 of the Tentative Draft No. 1 of the American Law Insti-
tute's Principles of Corporate Governance and Structure. The rel-
evant provisions of the proposed restatement provides:

[T]he objective of the business corporation is to conduct
business activities with a view to corporate profit and
shareholder gain, except that, even if corporate profit and

9. Id. at 2 n.2, quoting R. DAH., AFrER THE REVOLUTION? 7 (1970).
10. Eisenberg, supra note 1, at 2.
11. Id. at 16-17. The feasibility of the political model has been enhanced some-

what recently in the automobile industry. The United Auto Workers were allowed
to install their president, Douglas A. Fraser, on Chrysler Corp.'s Board in 1979 in-
return for wage and benefit concessions.
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shareholder gain are not thereby enhanced, the corpora-
tion, in the conduct of its business

(a) is obliged to the same extent as a natural person,
to act within the boundaries set by law,

(b) may properly take into account ethical principles
that are generally recognized as relevant to the
conduct of business, and

(c) may devote resources, within reasonable limits,
to public welfare, humanitarian, educational, and
philanthropic purposes. 12

The economic objective, of course, is plainly exhibited in the
first part of the section. Professor Eisenberg stresses the impor-
tance of the fact that the economic rather than the political view
informs the model; the proposed restatement inclines the law to-
ward efficiency and away from an all-encompassing obligation to
every constituency remotely affected by corporate power. How-
ever, subparagraphs (a), (b) and (c) of section 2.01 represent seri-
ous anomalies for devotees of the economic model of corporate
governance. These exceptions raise troublesome issues in the
search for reflective equilibrium.

D. ANOMALIES, REFLECTIVE EQUILIBRIUM AND MEANINGFUL

DICHOTOMIES

Professor Eisenberg makes some effort, typical of the eco-
nomic tradition from which he speaks, to squeeze socially respon-
sible objectives under the umbrella of the economic principle. He
argues that in the "vast bulk of cases" economic objectives (long-
run profitability) mandate social responsibility on the part of the
corporation. 13 On the other hand he frankly admits that under the
proposed restatement "there will be instances when adherence to
social goals or imperatives are neither designed nor likely to en-
hance corporate profit and shareholder gain."'14 Corporations, obli-
gated to abide the law,15 may act in accordance with "ethical
principles" that are relevant to the conduct of the business, 16 and
may reasonably devote resources in the public interest.1 7 Conces-
sions on each of these points obviously vitiate the pristene quality
of the economic model; suddenly a difference of great significance

12. AMERICAN LAw INSTIrUTE, PRINCIPLES OF CORPORATE GOVERNANCE AND
STRUCTURE: RESTATEMENT AND RECOMMENDATIONS § 2.01, at 17 (Tent. Draft No. 1,
1982).

13. Eisenberg, supra note 1, at 8.
14. Id. at 6.
15. Id. at 7-10.
16. Id. at 10-12.
17. Id. at 12-13.
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in theory appears muted in practice. Ethical business conduct
may encompass such concerns as employee relations, consumer
safety, or environmental protectionism; humanitarian contribu-
tions may be targeted for special interests affected by the corpora-
tion. The real distinction between the models, therefore, rests
upon Professor Eisenberg's recommendation that various constitu-
ent groups not be actually represented on the board, although (or
because) virtual representation is already insured by law, ethical,
principles, and humanitarian impulses. In brief, Professor Eisen-
berg does not advocate the adoption of a true economic model that
would prohibit legal, ethical and humanitarian conduct unrelated
to corporate profit and shareholder gain. Instead he offers a re-
vised "restatement" complete with anomalies and unexplained
limitations. It is doubtful that the serious student of corporate af-
fairs is any better off understanding Professor Eisenberg's "major
relevant currents of thought" on corporate models where the intui-
tive legitimacy of specific applications override the authority of the
conceptual paradigms. The paradigms are supposed to decide dif-
ficult cases, not give way in difficult areas. It is suggested that the
proposed restatement offers valid considered judgments or fixed
provisional points that can be explained by the reformulation of a
rights paradigm. The development of that model, however, re-
quires a broader investigation of conceptual alternatives and their
sociological underpinnings.

II. MODELS OF CORPORATE GOVERNANCE

The political and economic models of corporate governance
identified by Professor Eisenberg do not exhaust the range of pos-
sible explanatory paradigms. Since conceptual models have a way
of affecting our perception of reality, as well as our reform efforts,
we should strive to be sure that the received model makes better
sense than available alternatives. By identifying the political
model as the only major alternative to his preferred economic
model, Professor Eisenberg stacks the deck in his favor. The polit-
ical model is not descriptive of existing law; its strength lies in a
controversial normative assertion that all institutions ought to be
organized along democratic lines. But what about other models
which make descriptive as well as ethical claims of authenticity?

At least five distinct paradigms of corporate governance offer
differing answers to the issue of corporate social responsibility:
(1) the contract model; (2) the public-interest model; (3) the polit-
ical model; (4) the economic model; and (5) the rights model. Un-
derstanding the ethical, descriptive and sociological underpinnings
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of each of these models enhances our ability to rationally choose
between them. Accordingly, each of these models will be de-
scribed from the perspective of the sociological milieu out of which
they arose. After describing each paradigm the common and statu-
tory law will be examined with the various models in mind. The
search among these models is aimed at establishing reflective
equilibrium, i.e., the reconciliation of our considered judgment (or
intuition) concerning allowable corporate activities with those ac-
tivities actually allowed by either our model or the law. If anoma-
lies exist adjustments must be made to our intuition, our model, or
the existing law.

A. THE CONTRACT MODEL

The contractual model posits that the rights and responsibili-
ties of the various corporate actors is a matter of contract. From an
ethical perspective notions of property and contract rights supply
moral justification for this received paradigm. The shareholders
collectively are the owners of the corporation as a species of pri-
vate property. They exercise their ownership interest by con-
tracting with the corporate entity; shareholders agree to limit their
immediate control of their property (the investment capital) in re-
turn for their right to elect democratically the board, make ex-
traordinary business decisions, and receive dividends. The board
in return, as the principle policy maker of the corporation, agrees
to pursue the legitimate business expectations of the investors:
maximum return on the investment. Corporate democracy, prop-
erty and contract rights are the key concepts that inform this
model.

The contract model had its heyday around the turn of the
twentieth century with the elevation of contract reasoning to the
level of constitutional doctrine. During this period economic rights
to property and contract became synonomous with liberty. From a
jurisprudential perspective the dissents of Justices Bradley and
Field in the Slaughter House Cases18 began a campaign for the
preservation of inalienable property and contracts rights against
interference by the state.19

The most important judicial decision on the issue of corporate
responsibility decided during this period is Dodge v. Ford. The
case, which will be discussed in greater detail later in connection

18. 83 U.S. (13 Wall) 36 (1872).
19. For the most comprehensive explanation of the importance of rights in pre-

serving liberty and free government written during this period see T. COOLEY,

TREATISE ON THE CONSTUTIONAL LIMITATIONS (7th ed. 1903).
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with the development of the common law, fits well with the intel-
lectual milieu of this the Lochner era. The controversy pitted the
majority shareholder, Henry Ford, against minority owners, the
Dodge brothers, in a contest over the proper limits of corporate re-
sponsibility. Henry Ford believed that Ford Motor Company had
more than satisfied its financial obligations to its original investors,
and sought to extend corporate benefits to other corporate constit-
uents (namely employees and consumers) by way of expanded
work opportunities, higher wages and lower purchase prices. The
Dodge brothers argued that only the shareholders were entitled to
the benefits of the corporation, and that Henry Ford's altruistic ac-
tions were therefore ultra vires. The Michigan Supreme Court
agreed:

A business corporation is organized and carried on pri-
marily for the profit of the stockholders. The powers of the
directors are to be employed for that end. The discretion
of directors is to be exercised in the choice of means to
attain that end, and does not extend to a change in the end
itself, to the reduction of profits, or to the nondistribution
of profits among stockholders in order to devote them to
other purposes. 20

The notion that owner-shareholders are entitled to the fruits of
contractual labors as a matter of right and as part of their natural
liberty pervades the opinion. The argument is normative rather
than historical: the corporation is assumed to be strictly a form of
private property and contract as a matter of ethical if not descrip-
tive reality.

Critics of this contract model challenge its historical, as well as
its ethical, validity. They view the corporation as a public, rather
than a private, institution. In support of this public conception of
the corporation they trace the historical pedigree of the business
corporation to its "public" lineage in medieval corporations. The
key attribute investigated in this critical historical analysis is the
necessity of having the sovereign authorize the incorporation. In-
corporation by royal prerogative historically meant that corpora-
tions had a public (usually royal) caste: corporations were simply
not another form of private property organized solely for private
gain. According to these critics of the contract model of the corpo-
ration, early incorporation in this country similarly required legis-
lative approval and entailed public responsibilities. That is,
incorporation by special legislative grant usually meant that quasi-
public corporations enjoyed certain privileges, such as exclusive

20. 204 Mich. 459, 507, 170 N.W. 668, 684 (1919).
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utility or transportation rights, in exchange for certain public re-
sponsibilities. The argument concludes that since corporations
historically existed as a matter of public concession with public
responsibilities, they continue to owe the public recognizable du-
ties. Accordingly, the contract model of the corporation as an
amalgam of private property and contract lacks historical validity.

Contemporary devotees of the contract model have recently
supplied arguments detailing the historical continuity of the busi-
ness corporation as a contractual entity in refutation of these crit-
ics. Hessen, for example, traces the business corporation's
antecedents to the joint-stock companies of sixteenth-century
England. These business forms operated without sovereign grant
strictly as a matter of contract. The transition away from incorpo-
ration by special legislation to general incorporation statutes, dur-
ing the Jacksonian period, confirmed the trend toward a
contractual view of corporations in this country. The modern busi-
ness corporation, Hessen concludes, is essentially contractual
rather than concessionary in nature; its duties, correspondingly,
would be to the shareholders rather than the general public.2 1

The normative implications of the contract model also have re-
ceived recent attention in libertarian writings. Roger Pilon, for ex-
ample, expresses sympathy for Hessen's historical contract model;
ultimately, however, Pilon concludes that the model can best be
justified by ethical rather than historical reasoning. Thus he con-
cerns himself less with "the 'crazy-quilt' that is corporation law-
that is any law for that matter-as with the larger normative or
jurisprudential theory that stands behind or might stand behind
the law."22 Pilon nostagically harkens back to the theoretical un-
derpinnings of Dodge; the natural law or higher law tradition
"when freedom of contract was rather more highly regarded. ' 23

From a normative perspective the corporation is justified under a
Nozickian variant of this tradition because it "might arise by a pro-
cess that violates no one's rights .... *24 If the extant law varies
from the normative implications, which Pilon believes it does in

21. R. HESSEN, IN DEFENSE OF THE CORPORATION (5th ed. 1981). For a brief
summary of Hessen's thesis, see Hessen, A New Concept of Corporations: A Con-
tractual and Private Property Model, 30 HASTINGS L. J. 1327 (1979).

22. Pilon, Corporations and Rights: On Treating Corporate People Justly, 13
GA. L. REV. 1245, 1251 (1979); See also Pilon, Book Review, 28 EMORY L.J. 405 (1979).

23. Pilon, Corporations and Rights: On Treating Corporate People Justly, 13
GA. L. REV. 1245, 1251-52 (1979).

24. Id. at 1262. Pilon advises that his normative arguments are more fully de-
veloped in his doctoral dissertation, R. Pilon, A Theory of Rights: Toward Limited
Government (1979) (unpublished thesis, Univ. of Chicago) (cited in Pilon, supra
note 23, at 1263 n.53).
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such areas as limited liability in tort, then this provides an ethical
justification for changing the law.2 5 Pilon argues, therefore, that
the rightness of the explanatory principles underlying the contrac-
tual model ought to justify reforming the mistaken law in accord-
ance with identified principles. Here Pilon is in accord with
Hessen, who contends that present corporate relationships predi-
cated on a contractual model ought to be respected because they
rest "on the principles of choice, consent, and contractual
authorization.

'26

Scholars and jurists, therefore, have offered historical and nor-
mative arguments supporting a Dodge-like contract model of cor-
porate responsibility: the corporation is responsible to maximize
profits for the benefit of its shareholders as a matter of property
and contract rights, because the corporation strictly arises (could
arise) in consequence of voluntary arrangements between its con-
tractual participants. Although this model is related to Eisen-
berg's economic model, it is distinct in its property and contract
rights (rather than public interest) orientation. Eisenberg, in fact,
alludes to the model as a secondary reason for adopting his eco-
nomic model.27 It seems more plausible to view the contract model
as a separate paradigm with distinct ethical premises.

The contract model makes descriptive as well as prescriptive
claims: the law recognizes the right of shareholders to demand
management be strictly constrained by profit motivation; private
property and contract rights ought to be respected even where
they run conter to the public interest. The first claim is historical
and can be tested by a closer examination of the common and stat-
utory law impinging on corporate responsibility. The second con-
tention is ethical, and requires an acceptance of entitlement over
utilitarian moral theories. If one rejects the moral assertion that
individuals are entitled to respect as free and equal moral persons,
then the force of the law predicated on that assumption loses its
normative basis. Revised theories of corporate governance which
give priority to he public interest over the rights of the corporate
participants reflect this reorientation of ethical reasoning.

B. THE PUBLIC INTEREST MODEL

Devastating criticisms launched in the 1920's and 30's against
democratic theory, formalism in the law, and the priority of prop-

25. Id.
26. Pilon, Book Review, 28 EMORY L.J. 405, 408 (1979) (quoting R. HESSEN,

supra note 21, at xiii).
27. Eisenberg, supra note 1, at 5.
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erty and contract rights prompted, among other things, a reorienta-
tion of reasoning concerning corporate decision-making. If
democratic processes could not be justified at the political level
they were certainly ill-suited at the economic level; if formalism in
the law was an illusion then doctrinal consistency in contract the-
ory could not be offered in substitute of desired social results; if
property and contract rights were merely high-sounding abstrac-
tions that obscured the need for social reform they would have to
be disregarded. These intellectual tendencies contributed to a re-
vised public interest model of corporate responsibility.

The criticism of democracy as a viable system came from so-
cial scientists and psychologists during the early decades of the
twentieth century.28 These academics persistently argued that the
underlying premises of democratic theory are descriptively unreal-
istic and therefore ethically unsound. Lauding the insights of
Freudian psychology, for example, Walter Lippman denied that
people are rational either in a normative or a practical sense in
pursuing their interests in politics. 29 Similarly, Harold Lasswell
suggested "that the individual is a poor judge of his own inter-
est. ' 30 Social scientists recommended the adoption of government
by administrative elite. 3 ' Their empiricist orientation led to the re-
jection of ethical ideas in favor of pragmatic results. Lippman
wrote:

The old effort was to harness mankind to abstract princi-
ples-liberty, justice or equality-and to deduce institu-
tions from these high-sounding words. It did not succeed
because human nature was contrary and restive. The new
effort proposes to fit creeds and institutions to the wants of
men, to satisfy their impulses as fully and beneficially as
possible.

3 2

Idealized notions of democracy, property, and contract rights re-
ceived continuous haranging by these political scientists who in-
sisted that society ought to focus on the public interest rather than
legal abstractions. 33 Legal realists during this same period found

28. For a general discussion of this issue see E. PURCELL, JR., THE CRISIS OF
DEMOCRATIC THEORY 95-113 (1973).

29. W. LIPPMAN, A PREFACE TO POLITICS 68 (Ann Arbor ed. 1965) (originally
published in 1914).

30. H. LAsswELL, PSYCHOPATHOLOGY AND POLITICS 194 (1960) (originally pub-
lished in 1930).

31. See, e.g., E. MAYO, THE HUMAN PROBLEMS OF AN INDUSTRIAL CIVILIZATION
177 (2d ed. 1933); W. LIPPMAN, supra note 29, at 224-26.

32. W. IPPMAN, supra note 29, at 67-68.
33. John Dewey, for example, commented that Lippman's Public Opinion was

"the most effective indictment of democracy as currently conceived ever penned."
Dewey, Public Opinion-A Review of Walter Lippman's Book, 30 NEw REPUBLIC 288
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little solace in the rule of law upon which the contract model rests.
They argued that "mechanical" jurists offered the image of legal
formalism as a substitute for the public interest. Following
Holmes's lead 34 sociological jurisprudes and the legal realists in
the 1920's and 30's condemned efforts to maintain the myth of doc-
trinal consistency used in substitution of a policy-oriented ap-
proach to legal decision-making. The freedom of contract doctrine
became a favorite target of critics of legal formalism. Pound, con-
demning, mechanical jurisprudence, contended that law

must be judged by the results it achieves, not by the nice-
ties of its internal structure; it must be valued by the ex-
tent to which it meets its end, not by the beauty of its
logical processes or the strictness with which its rules pro-
ceed from the dogmas it takes for its foundation.35

Pound noted that "[m Ianifestations of mechanical jurisprudence
are conspicuous in the decisions as to liberty of contract. ' 36 Al-
though the focus of Pound's criticism is the so-called right a person
has to sell his labor unfettered by paternalistic legislation limiting
hours or working conditions, the implication is broader: excessive
judicial preoccupation with doctrinal consistency in lieu of public
policy considerations leads to unacceptable results in modern soci-
ety. Legal realists in the 20's and 30's increasingly denied the au-
thority of legal rules in resolving important social issues. 37

This is not to say that these intellectual movements in political
science and jurisprudence operated as determinative historical
forces in the area of corporate law. Nonetheless, they undoubtedly
influenced the persuasiveness of the contract paradigm; especially
to the extent the model relied on theories of corporate democracy,
property and contract rights.

The initial crack in the corporate dike appeared when Adoph
A. Berle, Jr. and Gardiner C. Means published in 1932 what has

(1922). For other indictments of the democratic theory see W. LIPPMAN, THE PHAN-
TOM PUBUC (1935); H. LASSWELL, POLrITCS: WHO GETS WHAT, WHEN, How (1936); C.
MERRIAM, POLITICAL POWER (1930); Meier, Motives in Voting: A Study in Public
Opinion, 31 AM. J. OF Soc. 210 (1925).

34. Oliver W. Holmes's THE COMMON LAW, first published in 1881, first an-
nounced the realist view that the "felt necessities of the time" are more critical in
legal development than syllogistic reasoning. 0. HOLMES, THE COMMON LAW 1
(1881).

35. Pound, Mechanical Jurisprudence, 8 COLUM. L. REV. 605, 605 (1908).
36. Pound, Liberty of Contract, 18 YALE L.J. 454, 462 (1909).
37. For a discussion of realism generally, see LleweUyn, Some Realism About

Realism-Responding to Dean Pound, 44 HARv. L. REV. 1222 (1931). Llewellyn iden-
tifies a group of twenty-one legal scholars who had been "more or less interstimu-
lated." Id. Although Lleweliyn is responding to Pound's criticism of the realist's
skepticism, the similarities between Pound's sociological jurisprudence and Llewel-
lyn's realism, at least in regard to the criticism of formalistic reasoning, are striking.
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been described as the most seminal work on corporations ever
written, The Modern Corporation and Private Property.38 The em-
pirical findings of their study of the corporation paralleled the find-
ings of the Lippmans and Lasswells in the area of political science:
the expansion in numbers of shareholder had resulted in a corre-
sponding diminution of their control over corporate policy. Corpo-
rate management consequently had gained unfettered discretion
over giant corporations. Corporate democracy in reality worked
little better than political democracy: administrative elites con-
trolled economic power in corporate America just as they con-
trolled politics in democratic America. Theory and reality
diverged on the same points in economics and politics.

This empirical realization launched a debate between E. Mer-
rick Dodd, Jr. and Adolf Berle over the proper model which should
inform corporate law.39 Berle wanted to patch up the dike by re-
taining the contract model of the corporation with a revised view of
how it works. While individual shareholders could exert little or
no influence over management through corporate democratic
processes, management nonetheless was obligated to serve the
shareholder's investment interests: "all powers granted to a corpo-
ration or to the management of a corporation, or to any group
within the corporation, whether derived from statute or charter or
both, are necessarily and at all times exercisable only for the rata-
ble benefit of all the shareholders as their interest appears." 4

Professor Dodd, in contrast, advocated the replacement of the
old dike with a radically different explanatory structure. Accord-
ing to Dodd the publicly-held corporation existed as an entity sep-
arate from its shareholders, with social responsibilities of its own.
Private property reasoning simply made no sense in the context of
giant corporations. Thus corporate management "should concern
themselves with the interests of employees, consumers, and the
general public, as well as of the stockholders .... -41

This expanded view of corporate responsibility fit the intellec-
tual milieu of the New Deal era. For Dodd, corporate management
ought to act "in a manner appropriate to a person practicing a pro-
fession and imbued with a sense of social responsibility without

38. A. BERLE & G. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY
(1932).

39. For the debate between Berle and Dodd, see Berle, The Organization of the
Law of Corporation Finance, 9 TENN. L. REV. 125 (1931); Berle, Corporation Powers
as Powers in Trust, 44 HARv. L. REV. 1049 (1931); Dodd, For Whom Are Corporate
Managers Trustees?, 45 HARV. L. REV. 1145 (1932); Berle, For Whom Corporate Man-
agers are Trustees. A Note, 43 HAIy. L. REV. 1365 (1932).

40. Berle, Corporate Powers as Powers in Trust, 44 HARV. L REV. 1049 (1931).
41. Dodd, supra note 39, at 1156.
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thereby being guilty of a breach of trust."42 The public interest
model of the corporation had come of age. Two decades later this
radical view had obtained consensus status. Berle then conceded,
at least for the time being, that Dodd's view had prevailed:

Twenty years ago, the writer had a controversy with the
late Professor E. Merrick Dodd, of Harvard Law school,
the writer holding that corporate powers were powers in
trust for shareholders while Professor Dodd argued that
these powers were held in trust for the entire community.
The argument has been settled (at least for the time be-
ing) squarely in favor of Professor Dodd's contention. 43

The public interest angle of view has continued to change the
way many writers presently look at the corporation. The corpora-
tion, once a bastion of private property, has become a public insti-
tution with public responsibilities. John Kenneth Galbraith, for
example, argues that management's profit obligation requires only
a fair and normal return on investment capital. For Galbraith the
public interest demands more emphasis on economic growth than
shareholder profit.4 More recently Ralph Nader and company in-
sist that the privileged status of the corporation as a chartered en-
tity justifies increased attention to public-interest obligations. 45

Nader explains "[tihe law creates and protects that bundle of
rights called property or the corporation, and this same law can
rearrange that bundle of rights if it is in the public interest. '46 The
publicly-inspired legal arrangement Nader has in mind is the fed-
eral chartering of giant corporations and their close regulation in
view of the existing interests of consumers, employees, environ-
mentalists and others.

The public interest model, therefore, abandons the traditional
view of the corporation as a species of private property owned by
its shareholders to whom it owes strict duties, in favor of a descrip-
tion of the giant corporation as a public institution with broad so-
cial responsibilities.

Legal trends since the 1930's support an expanded view of cor-
porate responsibility. Common law opinions and state statutes in-
creasingly recognize corporate purposes broader than profit

42. Id. at 1161.
43. A. BERLE, THE 20TH CENTURY CAPITALIST REVOLUTION 169 (1954); see also,

Berle, Modern Functions of the Corporate System, 62 COLUM. L. REV. 433, 442-44
(1962).

44. J. GALBRArH, THE NEW INDUSTRIAL STATE 166-178 (1967).
45. R. NADER, M. GREEN & J. SELIGMAN, TAMING THE GIANT CORPORATION 15, 33-

35, 63 (1976).
46. Id. at 258. See also R. NADER & M. GREEN, CORPORATE POWER IN AMERICA 81

(1973).
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maximization. Accordingly the public interest model explains no-
ticeable changes in corporate law that appear arbitrary or random
to a contract analysis. Moreover utilitarians stress the preferred
ethical status of a public interest over an entitlement approach to
corporate governance.

Serious questions, however, remain. What are we to do about
the fact that the law makes corporate management fiduciaries to
the shareholders? If the proper constituencies include consumers,
employees, and other interested groups affected by corporate
power, can each of these interests file derivative suits to protect
their respective interests? How do we reconcile conflicting claims?
How does management identify the affected interests and properly
weigh their claims? These and related questions raise practical
problems for a public interest approach to corporate governance.
The political and economic models of corporate governance at-
tempt to answer some of these questions, but neither is
persuasive.

C. THE POLITICAL MODEL

A variant of the public interest model that has gained much
attention since the 1950's is the political model criticized by Profes-
sor Eisenberg in his TePoel Lecture. In brief the paradigm com-
bines the broad constituency premise of the public-interest model
with an expanded theory of corporate democracy. Corporate con-
stituencies, rather than administrative elites, ought to have a dem-
ocratically enforced say in corporate policy decisions. In
determining the constituencies entitled to a voice in corporate
decisionmaking processes, one must look beyond property rela-
tions to interest groups affected by corporate power.

This resurgence of faith in democratic processes requires
some sociological explanation considering the "impossible ideal"
appellation given democracy by the political scientists of the 1920's
and 1930's. By the 1950's the skepticism of the political scientists
had given way to newly found optimism for a variety of reasons.
First, the ad hoc administrative elite approach identified with New
Deal progressives had not proven totally satisfactory. Second, the
events of fascism and totalitarianism had demonstrated the unde-
sirability of unfettered discretion in politics. Third, modern stud-
ies in interest-group pluralism indicated that members of society
could influence policy decisions. Fourth, democratic processes
were thought ethically preferrable to administrative elitism be-
cause the results would more likely accord with majoritarian pref-
erences; moreover the participants enhanced their sense of well
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being through active involvement in the decisional processes. Im-
plicit in much of the writings of these political scientists of the
1950's and 1960's was faith in the practical possibility of democracy
working effectively. In this regard Louis Hartz wrote:

We have made the Enlightenment work in spite of itself,
and surely it is time we ceased to be frightened of the
mechanisms we have devised to do so. We have imple-
mented popular government, democratic judgment and
the equal state on a scale that is remarkable by any
earthly standard.47

Berelsen, Lazarsfield and McPhie explained the practical workings
of the democratic processes through an empirical study of interest-
group pluralism and voting patterns. Despite all the conceptual
problems, democratic processes seem to work surprisingly well:

If the democratic system depended solely on the qualifi-
cations of the individual voter, then it seems remarkable
that democracies have survived through the centuries. Af-
ter examining the detailed data on how individuals mis-
perceive political reality or respond to irrelevant social
influences, one wonders how a democracy ever solves its
political problems. But when one considers the data in a
broader perspective-how huge segments of the society
adapt to political conditions affecting them or how the
political system adjusts itself to changing conditions over
long periods of time-he cannot fail to be impressed with
the total result. Where the rational citizen seems to abdi-
cate, nevertheless angels seem to tread.48

Similarly, Latham relied on empirical studies to demonstrate "the
significance of the group in the enactment of legislation, in the con-
duct of party activity, in the formulation and execution of public
policy, in the process of public administration, and in the protec-
tion of civil liberties. '49

With the rekindled faith in liberal democracy in hand, political
scientists advocated the proliferation (rather than the oblitera-
tion) of democratic processes throughout the community. David
Truman suggested that "the participation of interest groups in the
formation of policy" avoids "morbific politics," or the exclusion or
blocking of organized interests.5 0 Democratic processes, according

47. Hartz, Democracy: Image and Reality, in DEMOCRACY IN MID-TWENTIETH
CENTURY 29 (W. Chambers & R. Salisbury ed. 1960). See also H. MAYO, AN INTRO-
DUCTION TO DEMOCRATIC THEORY 55-61 (1960).

48. B. BIRELSEN, R. LAZARSFIELD & W. MCPHEE, VOTING 311 (1954) (emphasis
added).

49. Latham, The Group Bazsis of Politics, 46 Am. POL ScL REV. 376, 381 (1952).
Latham cites various studies of group interest influence on policy. Id. at 381 n.11.

50. D. TRUMAN, THE GOVERNMENTAL PROCESS 516-19 (1951).
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to these writers, lend respectability to any significant social organi-
zation. Truman suggested:

The attitudes themselves are vague, but they usually in-
volve approval of such devices as periodic elections of key
officials, broad participation by the membership in the
group's policy making, either directly or through a system
of elected representatives, written constitutions, and the
like. These, in fact, become elements without which an or-
ganization cannot achieve 'respectability' and 'legitimacy'
in the community. No matter how solidly the rank and fie
of a labor union may stand behind their leaders, if the lat-
ter do not submit to regular elections at periodic 'legisla-
tive' conventions, they invite censure from other groups
and guilt feelings among the membership that may de-
stroy their cohesion.51

Robert Dahl expresses this same faith in the effectiveness and
normative significance of democratic processes. Dahl and Lind-
blom explained that the democratic goal "consists of a condition to
be attained," political equality, and a "principle guiding the proce-
dure for attaining it," majority rule.52 Political equality is norma-
tively justified in that first, the lack of equal opportunity to have
one's preferences considered produces anxiety and distress; sec-
ond, there exists no rational basis for weighing the preferences of
some over those of others; third, there can be no confidence that an
elite group's preferences will be respected over time.53

As a practical matter these theorists realize that there never
exists a perfect fit between the theory of popular rule and the ac-
tual results. Nonetheless equal participation in the process pro-
vides an element of fairness and increases the likelihood that
political decisions will actually reflect broad preferences: the ulti-
mate justification for policy- decisions. As a result "[ s ] pecific poli-
cies will rarely violate highly ranked, intense, stable, and relatively
broad preferences of the greater number for a longer period than
about the interval between elections."' 4 More importantly for our
purposes, the condition of political equality and the principle of
majority rule, normatively required for any social organization, is
realized only through interest-group politics.

As Professor Eisenberg indicated, Dahl projected the political
model into the debate over models of corporate governance. For

51. Id. at 129.
52. R. DAHL & C. LUNDHoLm, PoLrncs ECONOMICS AND WELFARE 41 (1953); see

also R. DAHL, POLYARCHY 1-2 (1971); R. DAHL, A PREFACE TO DEMOCRATIC THEORY
63-81 (1956).

53. R. DAHL & C. LUMBOLM, supra note 52, at 42-43.
54. Id at 314
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Dahl, the corporation's legitimacy as a public institution that
wields enormous social power depends on the democratic partici-
pation of those affected by it: "[i] n a rational society ... [people]
would see an economic enterprise as a kind of association of all
those who are affected by its activities... . [W]hy should people
who own shares be given the privilege of citizenship in the govern-
ment of the firm when citizenship is denied to ... employees and
customers . . .and the general public ... [?] "5

The political model, therefore, presents yet another distinct
view of corporate governance. The model's preoccupation with in-
terest-group participation in corporate decision-making processes
distinguishes it from the closely-related public interest perspec-
tive: the emphasis is on process rather than results. Allowing the
affected interest groups to participate at the policy-making level of
the corporation avoids "morbific politics"'56 and serves the public
interest more effectively than any other decisional process.

The political model answers some of the questions posed by a
public interest approach, but leaves others open. The issue of how
one mediates among conflicting claims is settled by the institu-
tional processes of democracy. But the question arises: which in-
terest groups should be represented on the board, and in what
proportion to other competing interests?57 How do we enforce
(should we enforce) strict constituency loyalty in corporate deci-
sion-making? How do we balance the economic viability of the en-
tity against the respective claims of the affected constituents? An
alternative approach is to locate the public interest in economic
efficiency; if this can be persuasively accomplished then the tradi-
tional model of corporate governance suddenly takes on a public
interest caste: the public is benefitted by an efficient corporate
structure.

D. THE ECONOMIC MODEL

The economic model Professor Eisenberg offers as the pre-

55. Eisenberg, supra note 1, at 2 (quoting R. DAHL, AFrER THE REVOLUTION?
116-23 (1970)).

56. See note 49 and accompanying text supra.
57. Ralph Nader proposes that consumer, employee, environmental and com-

munity representatives each be afforded a seat on the board "so that each impor-
tant public concern would be guaranteed at least one informed representative on
the board." R. NADER, M. GREEN & J. SELIGMAN, supra note 45, at 125. Professor A.
Conard criticizes the practicality of these proposals in Conard, Reflections on Public
Interest Directors, 75 MICH. L. REV. 941 (1977).

Examples of government-appointed directors on business corporations are cri-
tized by Schwartz, Governmentally Appointed Directors in a Private Corporation-
The Communications Satellite Act of 1962, 79 HAuv. L. REv. 350, 363 (1965).
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ferred alternative to the political model is in reality one more vari-
ant of the public interest paradigm. From a sociological
perspective the economic angle of view has its antecedents in the
legal realist movement and the functional or policy-oriented ap-
proach to law. The legal realists demanded that legal scholars
abandon preoccupation with logical consistency and turn to a
study of the social functions served by the law. Law must serve
the public interest through increased attention to the social effects
of legal decisions. Their methodological appeal to an increased re-
liance on social sciences in the study of law several decades later
struck a responsive chord in the law and economics movement.

Coase launched the movement with his famous essay on law
and social costs. 58 Coase's theorem in that article posits that if
transaction costs are zero then the law will not affect the actual
distribution of goods: the parties will make market transactions to
effect an efficient allocation of resources regardless of the law's ini-
tial allocation of rights and responsibilities. Since in reality trans-
action costs are not zero the law does have an important affect on
the efficient allocation of resources in society. The common law
follows a rational pattern to the extent it favors the efficient alloca-
tion of liability by anticipating how the market would react if trans-
action costs were zero, and assigning rights and responsibilities in
accordance with the efficiency principle.

The rationality the law and economics advocates have in mind
is a calculated maximizing of one's self interest.59 Although this
psychological assessment of individual motivation is meant to be
scientific or descriptive in nature, the theory necessarily takes on
normative implications. In its wealth maxiinization version the le-
gal system is morally acceptable to the extent wealth is ,maxi-
mized. Posner explains: "[n]ormrtive economics holds that a
policy, law, etc. is to be judged by its effect ih promoting 'welfare,'
and this term is often defined so broadly as tbbe practically synon-
ymous with the utilitarian concept of happiness ...."60 Eisen-
berg reduces the normative claim of the wealth-maximization

58. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960).
59. Kitch, The Intellectual Foundations of "Law and Economics," 33 J. OF LE-

GAL EDUC. 184, 188-89 (1983).
60. Posner, Utilitarianism, Economics, and Legal Theory, 8 J. LEGAL STUD. 103,

104-05 (1979). Although Posner argues that economic theory, especially wealth
maximization, "provides a firmer basis for a normative theory of law than does
utilitaranism," id. at 103, he ultimately fails to make. a meaningful distinction be-
tween the two traditions. For a more persuasive argument that utilitarianism is the
inspiration of the economic analysis of the law, see Hart, American Jurisprudence
Through English Eyes: the Nighmare and the Noble Dream, 11 GA. L. REV. 969, 987-
88 (1977).
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angle of view to an empirical assessment of its "popular accept-
ance" in producing "desirable outcomes."'6 1

Applied to the issue of corporate responsibility the corporation
ought to act to maximize profits because such "rational" conduct
serves to maximize wealth; a profit orientation thereby satisfies
the normative demand required by the economic analysis form of
utilitarianism. The invisible hand of the market in essence fur-
thers the social interest. Rostow suggests as an advocate of this
tradition that society reasonably relies on the economic characteri-
zation of the modern business corporation: "the basic service for
which society looks to business and labor is the production of
goods and services at the lowest possible costs, and at prices which
measure the comparative pressure of consumer's choices. ' 62

This economic view denigrates altruistic corporate acts which
are not economically motivated. Such acts are not only inefficient,
and therefore adverse to the public interest, but they are also un-
democratic. Friedman explains that when management makes
corporate expenditures for non-economic purposes they are
"spending someone else's money for a general social interest. '63

Such "irresponsible" conduct is a disguised form of undemocratic
taxation:

The imposition of taxes and the expenditure of tax pro-
ceeds are governmental functions. We have established
elaborate constitutional, parliamentary and judicial provi-
sions to control these functions, to assure that taxes are
imposed so far as possible in accordance with the prefer-
ences and desires of the public .... if they are civil ser-
vants they ought to be selected through a political
process.64

Thus Friedman objects to a broader sense of corporate social re-
sponsibility on the grounds that corporate managers would then
be "seeking to attain by undemocratic procedures what they can-

61. Eisenberg, supra note 1, at 4. Eisenberg ultimately discards a pure eco-
nomic model for certain social responsibility limitations. See id. at 7-8. For a criti-
cism of wealth maximization as the appropriate social value, see Dworkin, Why
Efficiency?, 8 HOFSTRA L. REV. 563 (1980).

62. Rostow, To Whom and for What Ends is Corporate Management Responsi-
ble? in THE CORPORATION IN MODERN SOCIETY 46, 53, 56, 67-68 (E. Mason ed. 1959).
See also Demsetz, Social Responsibility in the Enterprise Economy, 10 Sw. U.L.
REV. 1 (1978).

63. Friedman, The Social Responsibility of Business is to Increase its Profits,
N.Y. Times, Sept. 13, 1970, § 6 (Magazine), at 33.

64. Id. See also M. FRIEDMAN, CAPITALISM AND FREEDOM 135 (1962); M. FRIED-
MAN, AN ECONOMIST'S PROTEST 177 (1972). For a criticism of Friedman's "taxation"
argument, see Manne, The Limits and Rationale of Corporate Altruism: An Individ-
ualistic Model, 59 VA. L. REV. 708, 712-13 (1973).
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not attain by democratic procedures ....
A complication exists. Since "rational" conduct involves the

calculating maximizing of one's self interest, it is unclear empiri-
cally whether an act which appears to be altruistic may be profit-
motivated in reality. Samuelson, for example, advises that
"[m]any acts of altruism and apparent generosity can be amply
defended in terms of public relations and the maximization of long
run profits. ' 66 Eisenberg similarly notes that "activity that bene-
fits the public may be based on the prospect of long-run gain to the
corporation, and in such cases too the activity will fall within the
economic objective. '67 When the business judgment defense is ad-
ded to the calculus the only altruistic acts caught by the economic
model would be those acts undertaken with admitted non-eco-
nomic motives, which in fact do not maximize profits. The proof
problems dealing with long-term expectations of profits appear
insurmountable.

The economic model, therefore, expresses an alternative para-
digm for interpreting responsibility. The normative justification
rests on a variant of public interest (wealth maximization) rather
than individual entitlement; and the public interest is calculated
scientifically by economic analysis rather than democratic
processes or administrative elitism. In a way the model brings the
issue of corporate responsibility full circle. The view legitimizes
the traditional model of corporate governance where the share-
holder-elected board decides corporate policy in an effort to maxi-
mize profits. The ethical justification for the model, however, has
changed from an entitlement perspective to a utilitarian concern
for maximizing the happiness of society. An efficient corporate
structure simply is the most effective means we have available to
serve the public interest.

The economic model does settle many of the practical
problems facing a public interest approach to corporate decision-
making. The traditional corporate form around which the law co-
alesces serves the public interest in an Adam Smith invisible-hand
manner. The descriptive view of the corporation as a profit maxi-
mizer thereby receives normative justification. Nothing needs to
be revised other than the normative paradigm explaining the cor-
porate processes: the shareholder-entitlement theory merely is
shuffled to the background, and the public interest in wealth max-
imization is brought front and center. Indeed the Friedman per-

65. Friedman, supra note 63, § 6, at 33.
66. P. SAMUELSON, ECONOMICS 489 (6th ed. 1964).
67. Eisenberg, supra note 1, at 7.
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spective denounces as "pure and unadulterated socialism" '68 the
corporate doing anything but profit maximization.

The economic model has more likelihood of succeeding at the
applied level than any other public interest paradigm, but it too
has flaws worth noting. From an ethical perspective its utilitarian
orientation requires some justification. Eisenberg uses so-called
empirical reality that the model is widely received as the preferred
paradigm because of the efficient results it achieves. If we ex-
amine public opinion, however, we find an increasing cry from
President Reagan 69 and others encouraging corporations to in-
crease their charitable contributions and good works as part of
their social responsibility.70 Few are willing to allow corporations
to stick to profit maximizdtion: so much for empirical reality as a
basis for normative justification. More importantly from an ethical
perspective the economic theory avoids reliance on entitlement
theory as a basis of legitimacy. Eisenberg slides over the issue by
suggesting that a: rights view and an economic view would concur
on the appropriateness of profit maximization. While the contract
model and the economic model both embrace profit maximization
other rights paradigms do not. What if the shareholders want to
set aside profit maximization for humanitarian gestures? What if
they want to donate to Creighton University despite the fact that a
cost-benefit analysis turns up negative?

Another problem for the economic model is that the law per-
mits corporations to act socially responsible even if national
wealth suffers as a result. Rather than recommending that the law
be reformed in accordance with economic principles Professor Ei-
senberg would accept these "humanitarian" limitations to his
model. Other adherents of the economic paradigm, such as Fried-
man, would change the law to make it more efficient. Is efficiency
the overriding principle of rational conduct to which the corpora-
tion ought to pay homage, or are other social values worth consid-
ering? The viability of the economic model largely rests on a
satisfactory answer to this question.

68. M. FRIEDMAN, AN ECONOMISTS' PROTEST 147 (1972).
69. The Reagan administration has pursued substantial cuts in arts and hu-

manities grants reasoning that the private sector, especially corporations, ought to
be the financial patrons of artistic and literary pursuits. See Wall St. J., Feb. 26,
1981, at 25, col. 4.

70. See Note, Corporate Altruisn: A National Approach, 59 GEO. L.J. 117
(1970), where the author notes that"there is growipg recognition that the quality of
life in our industrialized society cannot be improved by governmental initiatives
alone." Id. at 117 (citing Berger, Goldston & Rothrauff, Slum Area Rehabilitation by
Private Enterprise, 69 CoLuM. L. REv. 739, 740, 768-69 (1969); Stone, Tax Incentives
as a Solution to Urban Problems, 10 WM. & MARY L. REV. 647, 648 (1969)).
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E. THE RIGHTS MODEL

With the exception of the contract model discussed initially,
each of the paradigms of corporate governance discussed herein
exhibit utilitarian tendencies. Their objective is to devise a prag-
matic means of securing the public interest; personal and property
rights, if relevant, are secondary. Entitlement perspectives are re-
jected as inimical to the well being of society. This expressed bias
against a rights orientation, however, disregards the most coherent
explanation of the common law as it has developed in the area of
corporate social responsibility; it also denigrates a persuasive ethi-
cal theory underlying the law. It is suggested that this final model
of corporate governance to be discussed is descriptively and ethi-
cally preferred to the other models previously presented.

The rights paradigm begins with the assumption that individu-
als have rights that even the public interest cannot override. It is
distinctly liberal in orientation positing that individuals are enti-
tled to equal respect as a matter of their rationality and individual-
ity. Individuals ought to be allowed to choose freely their sense of
the good so long as they do not violate the equal rights of others to
do the same. This deontological perspective offers an alternative
view of corporate responsibility.

The rights perspective had its debut in legal history during the
Lochner era. The ensuing onslaught against rights and legal for-
malism initiated by progressivism, legal realism and New Deal rea-
soning, forced entitlement theory to regroup and re-evaluate.
Legal theorists began in the '50s to articulate a new legal theory, I
will describe as legal principlism, which is essentially a rights-ori-
ented theory. Legal principlism provides a theoretical matrix
around which an entitlement theory of corporate governance can
be organized. Several observations link these theorists. First, they
express faith in the rule of law over unfettered judicial discretion.
With the erosion of formal contract reasoning the courts felt more
comfortable deciding corporate governance issues in an ad hoc
manner. Principlism would reinstate the rule of law, a necessary
correlative to entitlement theory. Perhaps their earliest advocate,
Lon Fuller, suggested that "even the most arbitrary rule of law. ..

has that minimum of reason back of it that justifies a respect for
established and authoritative sources of law."'' v Similarly Hart and
Sacks indicated that institutional procedures associated with the
rule of law are "more fundamental than the substantive arrange-
ments in the structure of a society. . . since they are at once the

71. Fuller, Reason and Fiat in Case Law, 59 HAav. L. REV. 376, 387 (1945).
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source of the substantive arrangements and the indispensable
means of making them work effectively. '72 These writers turned
the focus away from discretionary elitism in adjudication toward
doctrinal consistency.

Second, legal principles assert that common law or adjudica-
tive reasoning is and ought to be analytically distinct from political
reasoning. Fuller repeatedly asserted "that adjudication is institu-
tionally committed to a 'reasoned' decision, to a decision based on
'principle.' "73 Hart and Sacks followed Fuller in contending that
adjudicative reasoning offers a special type of rational discourse:

The process of elaboration, or one form of it, has been
referred to repeatedly as the process of reasoned elabora-
tion. It has been fashionable to deprecate the claims of
law to rationality, and to emphasize the element of
fiat .... What has just been said about the process of
elaboration, however, points to two factors which neces-
sarily introduce a rational element also into legal arrange-
ments, and which compel some semblance of rational
method in their development and application.

The first of the two proposed tests of a satisfactory
elaboration was that of consistency with other established
applications of it.

The second of the proposed tests of a satisfactory
elaboration reflects a distinct factor making for rationality
in the development of legal arrangements .... Underly-
ing every rule and standard. . . is at the least a policy and
in most cases a principle. This principle or policy is al-
ways available to guide judgment in resolving uncertain-
ties about the arrangement's meaning.7 4 (emphasis
original)

Herbert Wechsler similarly deduced: "I put it to you that the main
constituent of the judicial process is precisely that it must be genu-
inely principled resting with respect to every step that is involved
in reaching judgment on analysis and reasons quite transcending
the immediate result that is achieved.175 Ronald Dworkin, in this
same tradition, argues that legal reasoning is principled
reasoning.

7 6

72. H. HART, JR. & A. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE
MAKING AND APPLICATION OF LAW 3 (Tentative ed. 1958).

73. Fuller, The Forms and Limits of Adjudication, 92 HARv. L. REV. 353, 372
(1978).

74. H. HART, JR. & A. SACKS, supra note 72, at 165-67.
75. Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARv. L.

REV. 1, 15 (1959).
76. R. DWORKIN, TAKING RIGHTS SERIOUSLY 84-87 (1977).
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Third, these writers locate the analytical distinctiveness of ad-
judicative reasoning in the rights tradition. The theory suggests
that while social policies are hammered out and decided at the leg-
islative level of institutional processes, adjudicative decision-mak-
ing is a rights-oriented process. In this regard Hart and Sacks
adopt Fuller's rights formulation of the adjudicative process:

Adjudication works best when a claimant asserts a right
to a remedy within the power of the tribunal to grant and
the focal question for decision is whether the claimant is
or is not entitled to any such remedy .... For, as Profes-
sor Fuller says. . . 'any claim of right necessarily implies
a principle or rule' by which the validity of the claim can
be judged, and this is a matter which can be reasoned
about.

77

Dworkin similarly contends that unlike other institutions "judicial
decisions enforce existing political rights .... 78 Dworkin notes
that if a judge decides on any other basis "then he decides on the
basis of his own convictions and preferences, which seems unfair,
contrary to democracy, and offensive to the rule of law."'79

Fourth, these writers ground their arguments concerning
"claims of right" on the tradition of philosophical liberalism: the
Kantian notion that each individual is entitled to equal respect in
society pervades much of their normative reasoning. What is prob-
lematic for these and other writers in the liberal tradition is the
range and limits of individual rights. While personal rights of free
conscience, free speech, equal protection, etc., are uniformly em-
braced by liberals, property rights present real difficulties for
many. Libertarians make no distinction between personal and
property rights and therefore, harken to the restoration of Lochner
reasoning where contract ruled supreme. Other liberal theorists
characterize property rights as conventional. Their typical solu-
tion is to assign allocational decisions for economic resources to
the legislatures (who after all are institutionally competent to de-
cide policy issues) and then to insist that the courts follow "pure
procedural justice18 0 in deciding economic matters.8 1

77. H. HART, JR. & A. SACKS, supra note 72, at 668.
78. R. DWORKIN, supra note 76, at 87.
79. Id. at 123.
80. The term "pure procedural justice" is borrowed from J. RAWL, THEORY OF

JUSTICE 86 (1971). Rawls believes property distributional issues are properly a leg-
islative decision, and that if certain background conditions are met, the issues
ought to be decided at the adjudicative level according to the pure procedural jus-
tice associated with the rule of law. Id. at 86-87.

81. Fuller, supra note 71, at 400. Fuller uses the term "polycentricity" to refer
to many centered problems that are resolved on an ad hoc discretionary basis as
required by the parties involved. The reluctance to decide distributional policy is-
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An application of this form of deontological reasoning to the
issue of corporate responsibility would entail the following. First,
policy decisions regarding the proper allocation of property in soci-
ety, if proper at all, would be characterized as legislative issues. 82

Thus the state may tax corporations, impose environmental con-
straints, regulate labor relations, etc. all in a non-discriminatory
manner. Second, subject to legislative constraints affecting corpo-
rations, the shareholder-investors are entitled to contract regard-
ing the proper use of their property. Third, the corporation may
seek to maximize profits, or it may expand its objectives to include
other humanistic concerns. One of the most controversial issues
in liberal theory is the scope of our affirmative duties to provide
mutual aid. While liberal theorists vary in their assessment of the
extent to which individuals can be compelled to aid others, they
uniformly agree that we each can voluntarily choose to be altruis-
tic. Thus an individual may sacrifice for his family or a friend even
though the law would permit a more self-interested attitude.83 The
question remains whether an individual combining with another
abandons his right to act in a supererogatory manner. Reasonably
the issue should be decided by the contractual relation between
the parties. 84 The parties could agree to restrict the use of their

sues at the adjudicative level of decisionmaking is evidenced in Fuller's writings
when he states that "[g] enerally speaking, it may be said that problems in the allo-
cation of economic resources present too strong a polycentric aspect to be suitable
for adjudication." Id. Hart and Sacks similarly sense that certain questions are not
ordinarily appropriate for adjudication. H. HART, JR. & A. SACKS, supra note 72, at
159-167. Dworkin expresses the same sentiment in explaining that the "equal re-
spect" constraint does not require "an equal distribution of some good or opportu-
nity, but the right to equal concern and respect in the political decision about how
these goods and opportunities are to be distributed." R. DWORKIN, supra note 76, at
273.

82. Again libertarians deny that the state has any right to interfere with prop-
erty and contract rights, even at the legislative level. See R. NozIcK, ANARCHY,
STATE, AND UTOPIA 167-173 (1974).

83. See C. FRIED, RIGHT AND WRONG 168-69 (1978).
84. This is not to assume that the corporation is strictly a contractual entity.

The notion is that the state may regulate by legislation the business entity as re-
quired by the public interest. Once the corporation satisfies the legislative con-
straints it is free to act according to the interests of its contracting parties. This
contract view of corporate personality is not a recent invention. Chief Justice Mar-
shall, in Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636
(1819), explained: "It [the corporation] is no more a state instrument, than a natu-
ral person exercising the same powers would be." Similarly, V. MORAWETZ, A TREA-
TISE ON THE LAW OF PRIVATE CORPORATIONS § 1, at 2 (1886) offered that "the
existence of a corporation independently of its shareholders is a fiction; . . . the
rights and duties of an incorporated association are in reality the rights and duties
of the persons who compose it, and not of an imaginary being." For a discussion of
how the various views of the corporate person affect substantive outcomes see
Note, Constitutional Rights of the Corporate Person, 91 YALE L.J. 1641 (1982);
O'Kelley, the Constitutional rights of Corporations Revisited: Social and Political
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property for self-interested purposes, or they could agree that
other purposes may be pursued subject to some institutional con-
straints on the decisional processes. In the corporate context a
charter provision could put shareholders on notice that their com-
bined property will be used solely to maximize return; or con-
versely the lack of a restriction would permit the corporation to
use its property in any way an individual could use his or her prop-
erty. If the corporation, for example, wanted to make charitable
contributions to the Sierra Club it could freely do so, so long as it
acted in accordance with corporate decisional processes. Likewise
if it decided instead to pay a dividend in the amount it would have
otherwise allocated to the Sierra Club, then again the conduct
would be permissible. In either case a dissatisfied shareholder
could voice his or her opinion at shareholder meetings, seek to in-
stall different board members who would effect different policy de-
cisions, seek to amend the articles to permit or prohibit the
preferred conduct, or sell his or her shares to avoid further disap-
pointment. Property rights are thereby maintained within the aus-
pices of corporate decision-making processes. Finally, if the
corporate actors fail to take voluntarily the public interest into ac-
count the relevant legislatures could intervene by tax or regulation
to heighten corporate responsibility to the public.

It will be noticed that this rights model can be contrasted with
the economic model in its tracing out of non-economic rights.85 In-

Expression and the Corporation After First National Bank v. Bellotti, 67 GEO. L.J.
1347 (1979). O'Kelley labels the theory that the corporation's 'rights must be coex-
tensive with the rights that its shareholders would enjoy if they had chosen to con-
duct their business in an unincorporated form" as "the Field rationale." Id. at 1356.
He identifies this theory with Justice Field's opinions in County of San Mateo v.
Southern Pac. R.R., 13 F. 722 (C.C.D. Cal. 1882), writ of error dismissed per stipula-
tion of counsel, 116 U.S. 138 (1885) and Santa Clara County v. Southern Pac. R.R.,
118 U.S. 394 (1886). In the latter case Justice Field held that"[a]ll the guarantees
and safeguards of the Constitution for the protection of property possessed by indi-
viduals may, therefore, be invoked for the protection of the property of corpora-
tions." County of San Mateo, 13 F. at 748. See O'Kelley, supra, at 1353-54. O'Kelley
distinguishes the "Field rationale" from an "associational rationale," whereby "in-
dividuals may exercise their freedom of expression through the medium of a corpo-
ration, through other representatives, or through both." Id. at 1365. The
"associational rational" O'Kelley prefers is derived from NAACP v. Alabama ex rel.
Patterson, 357 U.S. 449, 459 (1958) and limits the constitutional right of free speech
to those corporations where the membership holds and desires to express the same
view. See First Nat'l. Bank v. Bellotti, 435 U.S. 765 (1978).

85. For a comparison between a rights analysis and an economic analysis see,
Dworkin, Seven Critics, 11 GA. L. REV. 1201 (1977); Michelman, Reflections on Profes-
sional Education, Legal Scholarship, and the Law-and-Economics Movement, 33 J.
OF LEGAL EDUC. 197 (1983); Michelman, Norms and Normativity in the Economic
Theory of Law, 62 MINN. L. REV. 1015, 1047 (1978); Epstein, Book Review, 30 STAN. L.
REV. 635, 645 n.35 (1978).
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dividuals are not required to act "rationally" in their economic self
interest. Such a requirement would constitute.a utilitarian imposi-
tion on the exercise of property rights. Rather, liberal rationality
includes an enriched sense of the individual having both economic
and humanistic impulses. At bottom these different approaches
entail varying views of human psychology and potentiality.

Whether the liberal view is more descriptive of reality than the
utilitarian perspective may be beyond our abilities to assess.
When we examine the underlying implications of the law in any
area we are, in part, making descriptive claims in this regard. For a
utilitarian, humanistic conduct that is not self-interest motivated is
random or irrational; for liberals such conduct affirms individual
choice. In discussing the descriptive accuracy of utilitarian and
entitlement models, Frank Michelman suggests that "which is the
'systematic' component and which the 'random' is very much in
the eye of the beholder. '86 Michelman further observes "[tihe
critical point is to avoid mistaking an organizing construct for a
structural reality that, by defining the possible, limits vision and
deadens will."8 7

If we examine corporate altruism with the rights model in
mind, we find that humanistic acts, which are limitations on any
economic model, are fully explainable. The corporation may act,
as the collective representative of its owners, in either a strictly
self-interested manner (within legal constraints) or as a moral en-
tity with mixed'self interested and altruistic objectives. The model
is distinguishable from the "public interest" and "political" alter-
natives in that corporate acts exhibiting social responsibility be-
yond that required by law are permissive rather than mandatory.
Corporations may choose between maximizing profits and other-
wise serving private or public interests; the relevant constituent
for deciding between these purposes is the shareholders and their
elected representatives. The corporation acting on behalf of the
shareholders may choose to assist its employees or other affected
interest groups. In doing so it is serving the rational interests of its
shareholders, who recognize that by providing mutual aid for wor-
thy causes the corporate participants enhance their self respect
and the bonds of social cooperation. This rights model, therefore,
offers a coherent alternative to other theories of corporate
governance.

One problem with the rights model is that it gives manage-
ment the right to act socially responsible apart form economic con-

86. Michelman, supra note 85, at 201.
87. Id.
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siderations and perhaps contrary to the preferences of
shareholders. To the extent the Bearle and Means thesis is correct
it allows management unfettered discretion with someone else's
property. Fiduciary duties, of course, would catch any self-inter-
ested management decision. Common law fraud would catch
other inappropriate conduct. We would be left, however, with cor-
porate do-gooders. Our business history, however, suggests that
we have little to fear from corporate Robin Hoods. Eisenberg and
Cary have noted that despite the fact that shareholders do not con-
trol giant corporations, several factors weigh in favor of sharehold-
ers having a say in corporate affairs; first, a large percentage of
most corporation's stock is held by relatively few shareholders;
second, financial institutions control a substantial percentage of
the stock now owned by wealthy individuals; and third, the very
real threat of corporate takeovers alerts management to the impor-
tance of maintaining a strong share price.88 Further, recent history
has demonstrated that many shareholders are sensitive to social
issues impacting on their corporations regardless of profitability.
All these factors temper any concern caused by legitimizing in the-
ory the giving of corporate management a certain amount of dis-
cretion in social responsibility matters, especially since the law in
fact has long recognized the legitimacy of such an arrangement. 89

III. THE PARADIGMS APPLIED: COMMON LAW AND
STATUTORY DEVELOPMENT OF CORPORATE

SOCIAL RESPONSIBILITY

With these variant models of corporate governance in mind,
we can examine applicable common and statutory law. The ques-
tion is whether our ethical models accurately reflect existing law; if
not the moral claim must bear the entire burden of reform.

Advocates of the respective models of corporate governance
for good reason often conjoin ethical and descriptive claims of au-
thenticity. Professor Eisenberg, for example, contends that the
economic model both describes existing law (with some limita-
tions) and entails normative validity predicated on wealth max-
imization. The political model he opposes, in comparison, is

88. W. CARY & M. EISENBERG, CORPORATIONS: CASES AND MATERIALS 211-14
(5th ed. 1980).

89. Henry Manne in The Limits and Rationale of Corporate Altruism: An Indi-
vidualistic Model, 59 VA. L. REV. 708 (1973) agrees with this position: "Arguably,
the most appropriate approach for courts is to prohibit fraud and self-dealing by
corporate managers but not to second guess their non-fraudulent activities. Market
displacement mechanisms will generally take care of efficiency problems, including
non-profitable charitable activities." Id. at 714.

1983]



CREIGHTON LAW REVIEW

largely reformatory in nature. Part of the cogency of Professor Ei-
senberg's criticism of the political model rests on the impractical-
ity of the proposed revisions. While impracticality may not
override ethical considerations, there is something to be said for
locating the burden of persuasion with those recommending re-
form. This is merely to affirm that the rule of law or formal justice
is an aspect of justice which respects legitimate expectations. As
Rawls suggests "[o Ine kind of injustice is the failure of judges and
others in authority to adhere to the appropriate rules or interpreta-
tions thereof in deciding claims." 90 Consequently where reform is
necessary in the law for normative purposes special attention
must be paid to the justificatory reasons for the departure.

Accordingly, there is some ethical significance in matching our
proposed models with an adequate description of existing law.
Cases and statutes that do not fit have to be explained. Some
anomalies may be disregarded as mistakes: the courts and legisla-
tures involved simply do not always understand the legitimate
premises of corporate law. Other exceptions and limitations are
more problematic. Certain "mistake" cases may match our intui-
tive judgment about how the particular case ought to be decided;
in this sense, they may recommend further revision of the model.
Other exceptions by their number or force may challenge the
model's accuracy. An investigation of common law decisions and
legislative provisions, therefore, provides a necessary testing
ground for evaluating the cogency of the alternative models of cor-
porate governance. Again, the object of our inquiry is the attaining
of a reflective equilibrium between our preferred model and the
law.

A. COMMON LAw DEVELOPMENT OF CORPORATE RESPONSIBILITY

1. Dodge v. Ford

The landmark common law case on the subject of corporate
social responsibility remains Dodge v. Ford,9 1 discussed previ-
ously in connection with the contract model. Its holding that man-
agement is strictly liable to maximize profits for the benefit of
shareholders heavily influences common law reasoning to the
present, warranting a closer examination of the case.

The original investors incorporated Ford Motor Company in
1903, paying in $100,000 in cash and other property for the stock
originally subscribed. As a result of the immediate and complete

90. J. RAWLS, supra note 80, at 59.
91. 204 Mich. 459, 170 N.W. 668 (1919).
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success of the business the corporation was able to later distribute
to the original investors an additional $1,900,000 in capital stock in
lieu of cash dividends. Henry Ford owned fifty-eight percent of the
capital stock; the Dodge brothers owned ten percent.92

For a number of years the corporation paid regular quarterly
dividends equal to five percent monthly on capital stock. In addi-
tion the corporation paid $41,000,000 through October of 1915 in spe-
cial dividends. During this amazingly prosperous period the
Company reduced the selling price of its touring car from an origi-
nal $900 to $440 and accumulated $111,960,908 in capital surplus. 93

The Dodge brothers, who were financing a competitive manu-
facturing corporation with the dividends they were receiving from
the Ford Motor Company, became discontented in 1916 when
Henry Ford declared the corporation's future policy to discontinue
paying special dividends. The Company was to limit future divi-
dends to the 60% regular annual dividends paid on the $2,000,000
authorized capital stock of the corporation. Explaining his change
of policy, Ford published in the public press the following
declaration:

'My ambition' declared Mr. Ford, 'is to employ still more
men; to spread the benefits of this industrial system to the
greatest possible number, to help them build up. their lives
and their homes. To do this, we are putting the greatest
share of our profits back into the business.' 94

Specifically the plaintiffs condemned as ultra vires several of
the board's decisions which adversely effected their receiving the
maximum dividends possible. First, the board's decision on Au-
gust 1, 1916 reducing the selling price from $440 to $360 would cost
the corporation $40,000,000 in profits for the year ending July 31,
1917. The plainiffs alleged this decision "was adopted only for the
purpose of enabling him [Henry Ford] to continue to carry out the
policy he had decided upon" 95 of extending the benefits to addi-
tional workers and the consuming public. Second, the board's de-
cision to establish a smelting plant was made in furtherance of the
expansion policy and "for the purpose of absorbing profits which
ought to be distributed to shareholders" 96 Lastly, the board's re-
fusal to pay any special dividends over and above the sixty percent
on the capital stock was made because Henry Ford believed the
shareholders had made too much money; Ford preferred sharing

92. Id. at 462-67, 170 N.W. at 669-71.
93. Id. at 464-65, 170 N.W. at 669-70.
94. Id. at 468, 170 N.W. at 671.
95. Id. at 472, 170 N.W. at 672.
96. Id. at 497, 170 N.W. at 681.
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the benefits with the public through expansion of business and re-
duction of selling price.

Ford Motor Company defended on the ground that the pro-
posed expansions of the business were necessary to secure the
continued success of the company. The Company further denied
that its policy of reducing the sales price from $900 to $360 for an
improved touring car "was adopted for any reason except the per-
manent good of the company. '97 Finally, the Company defended
their vast accumulation of surplus on the ground that should there
be a collapse of business the company would need resources to
avoid the necessity of discharging a large number of employees,
which policy would "ultimately redound to the best financial inter-
ests of the company and its stockholders." 98

The trial court on December 5, 1917 enjoined the board-recom-
mended smelting expansion, as well as the accumulation of vast
capital surplus, and directed the corporation to declare a special
dividend of $19,275,385.96. 99

Ford Motor Company argued on appeal that motives of a hu-
manitarian character would not invalidate the good-faith business
decisions of the board of directors, if believed to be in the perma-
nent interest of the corporation. The Dodge brothers, in response,
asserted that the board's duty to maximize profits precluded their
deciding corporate policy on the basis of philanthropic or altruistic
motives. The court on appeal refused to enjoin the smelting ex-
pansion or Ford's price reduction policy, as matters within the
sound business discretion of the board, but affirmed the trial
court's order requiring the corporation to pay $19,275,385.96 in divi-
dends from the accumulated capital surplus.10 0

In limiting the discretion of the board to the choice of means to
maximize profits the court cited no applicable statutory or com-
mon law authority.10 1 Nonetheless the court made it clear on the

97. Id. at 483, 170 N.W. at 676.
98. Id. at 485, 170 N.W. at 677.
99. Id. at 477-78, 170 N.W. at 677.

100. Id. at 510, 170 N.W. at 684-85.
101. The court cited dictum from two cases allegedly supporting its profit-max-

imization rule. However, neither case supports this interpretation. The court in
Hunter v. Roberts, Throp & Co., 83 Mich. 63, 47 N.W. 131 (1890) refused to compel the
payment of a dividend even though surplus profits were available; preferring to de-
fer to the common law discretion afforded the board in making business decisions.
Id. at 74, 47 N.W. at 135. Similarly, the court in Park v. Grant Locomotive Works, 40
N.J. Eq. 114 (1885) also refused to compel the payment of dividend, even though the
board's discretion had been limited by a contract with the creditors to avoid insol-
vency. Id. at 121-22. For further authority, the Dodge court quoted broad language
from 2 W. COOK, COOK ON CORPORATIONS § 545 (7th ed. 1894) and V. MORAWETZ,
MORAWETZ ON CORPORATIONS § 447 (2d ed. 1886) in support of the proposition that
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basis of contract-normative reasoning that humanitarian motives
are inappropriate grounds for deciding corporate policy:

The record, and especially the testimony of Mr. Ford
• . . creates the impression . . .that he thinks the Ford
Motor Company has made too much money, has had too
large profits, and that, although large profits might be still
earned, a sharing of them with the public, by reducing the
price of the output of the company, ought to be under-
taken. We have no doubt that certain sentiments, philan-
thropic and altruistic, creditable to Mr. Ford, had large
influence in determining the policy to be pursued by the
Ford Motor Company .... 102

The court distinguished a line of cases authorizing "incidental
humanitarian expenditure of corporate funds for the benefit of the
employees"'10 3 from Ford's general purpose to benefit mankind at
the expense of the shareholders:

There should be no confusion (of which there is evidence)
of the duties which Mr. Ford conceives that he and the
stockholders owe to the general public and the duties
which in law he and his co-directors owe to protesting, mi-
nority stockholders. A business corporation is organized
and carried on primarily for the profit of the stockholders.
The powers of the directors are to be employed for that
end. The discretion of directors is to be exercised in the
choice of means to attain that end, and does not extend to
a change in the end itself, and to the reduction of profits, or
to the non-distribution of profits among shareholders in
order to devote them to other purposes. 10 4

This case represents the announcement of the Contract model
of corporate responsibility: the corporation is exclusively respon-
sible to the investors who have property and contract rights to
maximum profits. The decision reflects more of a normative com-
mitment to contract principles than either historical authenticity
or analytic allegiance to stare decisis. The opinion expressly re-
jects the public interest model's commitment to multiple corporate
constituencies; it also repudiates the political model's deference to
democratic processes. In addition the court's language is devoid of
reference to the economic model's buzz words of efficiency and
wealth maximization. Advocates of the economic analysis school,
on the other hand, would certainly approve of Dodge as an exam-

shareholders have a right to expect the profits of their investment, 204 Mich. at 500-
02, 170 N.W. at 682.

102. 204 Mich. at 505-06, 170 N.W. at 683-84.
103. Id. at 506, 170 N.W. at 684.
104. Id. at 507, 170 N.W. at 684.
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ple of the invisible hand of the common law unconsciously tending
toward efficiency and wealth maximization. However, there is
some irony in the case. After the court held Ford's altruistic mo-
tives improper, Ford bought out the Dodges, implemented his so-
cial policies and, as a result, made the corporation more profitable
than it ever had been. 05 The court's economic decision, therefore,
was inefficient. Finally the opinion disregards the right of the
shareholders to choose objectives that might conflict with profit
maximization in derogation of the entitlement theory. The major-
ity shareholder, Henry Ford, was precluded from using his prop-
erty for humanistic purposes: his non-economic interests were
held hostage to the economic or limited profit-maximization inter-
ests of the minority.

If this case correctly states the law regarding the limits of cor-
porate social responsibility then the public interest (other than
economic) and rights (other than contractual) models would be
relegated to the never-never land of advisory reforms: they simply
would not be descriptive of existing law. In reality, the strict con-
tract version articulated in Dodge had little historical support then
and has since been substantially revised by common law decisions
and statutory reform.

A review of common law development on the issues of corpo-
rate social responsibility demonstrates the following: some courts
revise the strictures of Dodge by considering what appears to be
altruistic corporate acts as compatible with the long-term eco-
nomic interest of the corporation. These cases give descriptive
credence to both the contract and economic models. At some point
the liberality of the interpretation of economic interest transforms
the profit-maximization constraint into a legal fiction which ob-
scures the real justification for the decision. To the extent these
cases use long-term economic interests as a screen to justify an
intuitively acceptable result that is in reality not economically de-
pendent, they call for a revised model of corporate results. Other
courts openly disregard the economic constraint entirely in favor
of an expanded view of corporate social responsibility. Professor
Eisenberg describes these cases as limitations on the economic
model. In fact these cases and statutes represent anomalies for
the contract and economic models. Advocates of the public inter-
est and rights models use these cases as examples of their descrip-
tive authenticity; their intuitive validity is relied upon as a spring
board to encourage further reform. Cases both before and after
Dodge evidence respect for a broader perspective of the proper

105. See R. BURENGAME, HENRY FORD 97-101 (1970).
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limits of corporate responsibility. Models justifying their results,
therefore, must be afforded increased respect.

2. Pre- Dodge Cases

The Court in Dodge distinguished a line of English and Ameri-
can cases validating "incidental humanitarian expenditures"
which arguably were in the best interests of the corporation. 10 6

These cases legitimized socially responsible decisions against ul-
tra vires charges on both economic and humanitarian reasoning.

In Steinway v. Steinway & Sons, 0 7 Henry Steinway, a seven
percent owner of the corporation, ified a complaint against the cor-
poration on the grounds that certain corporate expenditures were
extravagant and unnecessary, having no basis in the business in-
terest of the corporation. Specifically he challenged as ultra vires
the company's purchase of land for its employees and the subse-
quent "establishment of a church, a school, a free library, and a
free bath .... "108 In denying the plaintiffs petition for relief, the
court held that the acts of the corporation "as they have [been]
done, for the physical, intellectual, and spiritual wants of their em-
ployees, under the circumstances of the case, were not ultra
vires."'10 9 The court explanied that while corporate decisions must
serve corporate ends, changing socio-economic circumstances
often expand corporate ends: "As industrial condition change,
business methods must change with them, and acts become per-
missible which at an earlier period would not have been consid-
ered to be within corporate power. This, I think, tends to explain
the difference found in the reported cases." 110 The court also
noted that the corporation's concern for the moral as well as mate-
rial needs of its employees reduced strikes and agitations and in-
creased their continued and faithful services. As a result the
corporation actually benefitted both economically and socially
from their humanistic activities."' What is important for our dis-
cussion is that the court recognized a transition away from a strict
economic constraint toward an image of the corporation as a so-
cially responsible entity with moral sensitivities of its own.

106. 204 Mich. at 506-07, 170 N.W. at 684, distinguishing Hawes v. Oakland, 104
U.S. 450 (1881); Taunton v. Royal Ins. Co., 71 Eng. Rep. 413 (1864); Henderson v.
Bank of Australia, 40 Ch. D. 170 (1888); Steinway v. Steinway & Sons, 17 Misc. 43, 40
N.Y.S. 718 (1896); People v. Hotchkiss, 136 A.D. 150, 120 N.Y.S. 649 (1909).

107. 17 Misc. 43, 40 N.Y.S. 718 (1896).
108. Id. at -, 40 N.Y.S. at 719.
109. Id. at -, 40 N.Y.S. at 720.
110. Id.
111. Id. at -, 40 N.Y.S. at 721.
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People v. Hotchkiss112 presents a similar fact situation. There
the court permitted a life insurance company to purchase a hospi-
tal for the care and treatment of its employees afflicted with tuber-
culosis, despite shareholder complaints that their economic
interests suffered as a result. The court permitted these socially
responsible acts where they benefitted corporate employees:

The duties of the employer to the employ [sic] have
been enlarged in recent years, and are not merely that of
the purchaser of the employ6's time and service for
money. The enlightened spirit of the age, based upon the
experience of the past, has thrown upon the employer
other duties, which involve a proper regard for the com-
fort, health, safety and well-being of the employ6. A cor-
poration may not only pay to its employe the actual wage
agreed upon, but may extend to him the same humane and
rational treatment which individuals practice under like
circumstances .... We see corporations ... doing many
humane and praiseworthy acts which formerly might have
been questioned as not fairly within the powers or duties
of the corporation .... [ujnless it is shown . . .unpro-
ductive of beneficial results, the practice may stand as well
within the scope of its business. The reasonable care of its
employ~s, according to the enlightened sentiment of the.
age and community, is a duty resting upon it, and the
proper discharge of that duty is merely transacting the
business of the corporation. 113

Again Hotchkiss represents a conscious enlargement of corpo-
rate powers beyond profit maximization. Moreover the acts are
morally praiseworthy suggesting their supererogatory nature: the
public interest does not require such caring conduct, but it is grate-
fully accepted as a good deed.

Hawes v. Oakland114 also permitted socially responsible acts
even extending beyond the humane treatment of employees. The
Court in Hawes validated the defendant corporation's voluntary
furnishing the City of Oakland water free gratis, reasoning that
since the city had conferred valuable rights on the company by
special ordinance it might have been "of the highest wisdom" 115 to
be generous with the city. The opinion smacks of economic self
interest, but also implies respect for socially responsible conduct
that benefits the entire community.

The English line of cases the court distinguished in Dodge also

112. 136 A.D. 150, 120 N.Y.S. 649 (1909).
113. Id. at -, 120 N.Y.S. at 651.
114. 104 U.S. 450 (1881).
115. Id. at 462.

[Vol. 17



CORPORATE RESPONSIBILITY

permitted socially responsible acts which had been challenged as
ultra vires, where they were undertaken either to enhance em-
ployee' 16 or customer 1 7 relations. The court in Taunton, for exam-
ple, expressly recognized that customary or expected gratuities
would normally not be ultra vires: "Let it be so called [a gratuity],
it does not follow that it is beyond the power of the company if to
give such gratuities be the generally received method of con-
ducting such a business."" 18

If economic efficiency were the sole test then patterns of "inef-
ficient" contributions could hardly justify their continuance.
Dodge's extreme limitation of managerial discretion in the area of
corporate responsibility, therefore, can be viewed more as an aber-
ration than the common law norm. The strict profit-maximization
thesis it announced can be more persuasively supported by the
contract reasoning that permeated legal thinking during that pe-
riod rather than common law precedent. These cases might be rec-
onciled to some extent with a long-term economic interest,
consistent with the contract and economic models. The language
of the opinions, however, implies social purposes beyond profit
maximization. They are more understandable from a rights per-
spective: an "enlightened" sense of responsibility and the accepta-
bility of moral choice seems to pervade each of these cases more
than a calculating economicrationale. This is especially true since
they effect an acceptable transition away from the stricter eco-
nomic standard which had earlier controlled such cases.

3. Post- Dodge Cases

The line between justifying corporate expenditures because
they benefit the corporation versus validating them on independ-
ent grounds of social responsibility is a difficult one to draw and
apply. Nonetheless the broader ground of legitimation, embryonic
in the pre-Dodge cases, has received substantial legislative and ju-
dicial support since Dodge. If taken seriously, as I argue they
should be, then the economic and contract models of the corpora-
tion inspired by Dodge need reformation.

Perhaps the first post-Dodge case to articulate a broader justi-

116. The court in Henderson v. Bank of Australia, 40 Ch. D. 170 (1888) validated
the payment of a pension for five years for the benefit of the family of a deceased
officer.

117. Taunton v. Royal Ins. Co., 71 Eng. Rep. 413 (1864), permitted the insurance
company's payment of losses to the insureds of a vessel laden with gunpowder
which had been blown up by an accident, even though the insurance contract had
an exclusionary clause which would have excused performance.

118. Id. at 415.
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fication for socially responsible corporate activities is State ex rel.
Sorenson v. Chicago, B. & 0. R. Co. 119 The plaintiff in Sorenson
sought to enjoin "the defendant railroad companies from giving
free passes or reduced transportation to ministers of the gospel
and persons engaged in eleemosynary and charitable work.' 120

The complainant also sought to invalidate legislative approval of
free passes or reduced transportation to the classes named in the
act.12' The issue arose because the Interstate Commerce Act of
1887 and the Nebraska Constitution prohibited "unjust discrimina-
tion" in the setting of railroad fares. 2 2 The court upheld the stat-
utes and legitimated the "contributions" without making any
complex profit-maximization argument: "We see no reason why a
railroad corporation may not, to a reasonable extent, donate funds
or services to aid in good works."'1 23 The court could have avoided
the "good works" argument by muttering the traditional incanta-
tion about long term corporate benefits. Instead, the court simply
stopped at the plausible conclusion that corporations can reason-
ably participate in socially responsible activities, regardless of any
economic benefit that may indirectly inure to the corporation as a
result.

The implication in Sorenson of a broader purpose than the
contract and economic models would substantiate is made explicit
in A.P. Smith Mfg. Co. v. Barlow.124 The defendant corporation,
incorporated in 1896 for the purpose of manufacturing and selling
fire hydrants and special equipment used in water and gas indus-
tries, had contributed regularly to local charitable institutions. 25

When shareholders questioned the board's 1951 decision to appro-
priate $1,500 to Princeton University the corporation instituted a
declaratory judgment action to determine whether it was within
the board's power to make such contributions. 126 When the chan-
cery division held the donation intra vires the shareholders
appealed.

127

The corporation argued several points to substantiate a "cor-
porate benefit" claim. First, the corporation noted trial testimony
given by Frank W. Abrams, chairman of the board of the Standard
Oil Company, "that it was not 'good business' to disappoint 'this

119. 112 Neb. 248, 199 N.W. 534 (1924).
120. Id. at 249, 199 N.W. at 535.
121. Id. at 249-50, 199 N.W. at 535.
122. Id. at 252-54, 199 N.W. at 535-36.
123. Id. at 256, 199 N.W. at 537.
124. 13 N.J. 145, 98 A.2d 581, appeal dismissed, 345 U.S. 861 (1953).
125. Id. at -, 98 A.2d at 582.
126. Id.
127. Id.
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reasonable and justified public expectation;'" that corporations
"acknowledge their public responsibilities" . . . "nor was it good
business for corporations 'to take substantial benefits from their
membership in the economic community while avoiding the nor-
mally accepted obligations of citizenship in the social commu-
nity.' ",128 Second, the company stressed testimony given by Irving
S. Olds, former chairman of the board of the United States Steel
Corporation, and Harold W. Dodds, President of Princeton Univer-
sity, to the effect that private institutions of higher learning con-
tributed significantly to our democratic society thereby furthering
the "'long-range interest of its stockholders,. its employees and its
customers.' ",129 Third, state legislation expressed "a strong public
policy in favor of corporate contributions .... ,,l30

Given the facts of the case the court could have validated the
donation on the long-term economic benefit rule; instead the court
justified the conduct as responsive to an increased sense of corpo-
rate social responsibility. The court explained that while business
corporations in early history included "public" as well as "profit"
objectives, social and economic developments led to the adoption
of "profit" as the controlling objective. The court noted that
"[d] uring the 19th Century when corporations were relatively few
and small and did not dominate the country's wealth, the common
law rule did not significantly interfere with the public interest. But
the 20th Century has presented a different climate."131

The court explained that as social and economic conditions
changed in this country, courts began modifying the strictures of
the common law profit maximization rule by liberal findings of in-
direct benefit. Eventually the courts went even further in uphold-
ing socially responsible acts without any limitation based on
economic benefits.132 It is in furtherance of this rule that the Bar-
low court upheld the donation: "It seems to us that just as the
conditions prevailing when corporations were originally created
required that they serve public as well as private interests, modern
conditions require that corporations acknowledge and discharge
social as well as private responsibilities as members of the commu-
nities within which they operate."'133 The court recognized this ap-
proach to be broader than the Dodge economic benefit rule, but

128. Id. at -, 98 A.2d at 583.
129. Id.
130. Id.
131. Id. at -, 98 A.2d at 584.
132. Id. at -, 98 A.2d at 584-86.
133. Id. at -, 98 A.2d at 586.
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stated in the Steinway tradition that the common law must evolve
in tandem with social and economic changes:

The genius of our common law has been its capacity for
growth and its adaptability to the needs of the times. Gen-
erally courts have accomplished the desired result indi-
rectly through the molding of old forms. Occasionally they
have done it directly through frank rejection of the old and
recognition of the new. But whichever path the common
law has taken it has not been found wanting as the proper
tool for the advancement of the general good. 34

In legitimizing the grant under common law and statutory
grounds the court concluded with a public-interest appeal for a
modern vision of broadened corporate responsibilities:

Clearly then, the appellants, as individual stockhold-
ers whose private interests rest entirely upon the well-be-
ing of the plaintiff corporation, ought not be permitted to
close their eyes to present-day realities and thwart the
long-visioned corporate action in recognizing and volunta-
rily discharging its high obligations as a constituent of our
modern social structure. 3 5

Barlow then represents a common law repudiation of both the
contract and economic models. The court rejects the right of dis-
senting shareholders to demand a strict financial accounting of all
corporate activities; it also denies that the public interest is most
efficiently served by wealth maximization. Rather the court an-
nounced that the common law permits voluntary recognition by
the business entity of moral duties to aid worthwhile causes. 136

The focus on voluntariness implies an entitlement theory which
fits the description of the rights model more accurately than any
other explanation.

The social responsibility rule announced in Sorenson and ex-
plained in Barlow was cited in partial justification of the court's
decision in Union Pacific R.R. Co. v. Trustees, Inc. 137 The corporate
act complained of in Union Pacific was a $5,000 contribution made
to a non-profit corporation organized by Union Pacific, which was
dedicted to charitable, scientific, religious and educational pur-
poses.138 Intermingling corporate benefit and social responsibility
arguments, the court accepted Union Pacific's explanation that a
"'new concept conceived in a shifting socio-economic atmosphere

134. Id.
135. Id. at -, 98 A.2d at 590.
136. Id.
137. 8 Utah2d 101, 329 P.2d 398 (1958).
138. Id. at -, 329 P.2d at 399.
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*.. nurtured by legislative, corporate and judicial thinking" neces-
sitated a "reasonable percentage of corporate income ... [being]
earmarked for worthy causes, as a necessary and proper item of
business expenses, just as funds are tagged for advertising, public
relations and the like.' 39 Thus the court held:

[wI e think that a power once denied today may be implied
under changed conditions and philosophies, and that in
the light of present day industrial and business exigencies,
common sense dictates that included in the implied pow-
ers of a corporation, an authority should be numbered that
allows contributions of reasonable amounts to selected
charitable, scientific, religious or educational institutions,
if they appear reasonably designed to assure a present or
foreseeable future benefit to the corporation .... 140
Justice Worthen, in dissent, insisted that the quid pro quo ex-

planation simply was not credible: "In my opinion the real pur-
pose, of these public spirited directors, is their desire to aid
worthwhile causes that need their assistance.' 141 For Justice
Worthen that motivation was unjustified under economic-benefit
principles.

The Worthen dissent honestly depicts the legal-fiction prob-
lem that has grown around the economic model. The courts in-
creasingly have realized the appropriateness of corporations
acting morally responsible; this intuitive conviction might be de-
scribed as their considered judgment on the subject. The problem
is that the received profit-maximization model does not allow non-
economically motivated acts. Rather than having their considered
judgment give way to the explanatory paradigm, they invent a
legal fiction: the corporation will eventually benefit financially
somehow if it adopts a socially responsible attitude. A more hon-
est approach would be to reformulate the accepted paradigm
(adopt a rights model) so that principle and intuition converge.

Shlensky v. Wrigley is another "corporate responsibility" case
that seems to reduce the corporate-benefit rule to a legal fiction.142

The complaining shareholders in Wrigley sought to have the de-
fendant corporation install lights in the Chicago Cub's baseball
stadium for night baseball games. They argued that Philip Wrig-
ley, the president and 80% owner of the corporation, "refused to
install lights contrary to the economic interest of the corporation
because of his personal belief that the installation of lights and

139. Id. at -, 329 P.2d at 401.
140. Id. at -, 329 P.2d at 402.
141. Id. at -, 329 P.2d at 405 (Worthen, J., dissenting).
142. 95 Ill. App.2d 173, 237 N.E.2d 776 (1978).
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night baseball games will have a deteriorating effect upon the sur-
rounding neighborhood."'143 The court in Wrigley noted that even
though all of the other nineteen major league clubs had found it in
their economic interest to play at night the court would not require
conformity. Directors cannot be compelled to follow the lead of
others; their good faith business decisions would be sustained ab-
sent the showing of fraud, illegality or conflict of ihterest.144

Other cases have invoked a liberal interpretation of the busi-
ness judgment rule to permit corporations to pursue activities
aimed more in support of public than business interests. In Sylvia
Martin Foundation, Inc. v. Swearingen, 45 the court permitted
Standard Oil of Indiana to float a bond issue abroad at a higher
rate of interest than would have been required if they had been
offered for sale in the United States where the interest rates were
lower, solely to aid the United States balance of payments prob-
lem. 1 Although the complaint was dismissed on juridictional
grounds, the court in dictum indicated it would have allowed the
decision in any event on the basis of the board's discretion in mak-
ing such business judgments. 14 7 Similarly in Kelly v. Bell1 48 the
corporation's decision to honor a non-binding agreement to pay a
voluntary tax on existing machinery, where the legislature relied
on the agreement to repeal the tax so that machinery thereafter
installed would not be taxed, was held to be a valid exercise of
business judgment. The court had doubts about characterizing the
payments as donations, as the Chancellor had in his opinion, but
concluded that since the board had not been motivated by per-
sonal gain or bad faith the business judgment rule would validate
their decision as reasonably in the best interest of the
corporation. 49

Relying on the smoke screen of business judgment to justify
acceptable corporate conduct that is not profit motivated seems
improper from a jurisprudential perspective and totally unneces-
sary. If the common law rule ever was otherwise, the Steinway-
Barlow-Union Pacific cases indicate in dicta that the common law
was changed (can change) to permit a recognition of broader cor-
porate purposes and powers.

143. Id. at -, 237 N.E.2d at 778.
144. Id. at -, 237 N.E.2d at 780.
145. 260 F. Supp. 231 (S.D.N.Y. 1966).
146. Id. at 232.
147. Id. at 235.
148. 254 A.2d 62 (Del. 1969), aff'd sub nom. Kelly & Windham, Inc., v. Bell, 266

A.2d 878. (Del. 1970).
149. 266 A.2d at 879.
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The Supreme Court's decision in First Nat' Bank of Boston v.
Bellotti15 0 takes the analysis away from a business judgment de-
fense and may impact significantly on the assessment of an ade-
quate description of the corporate paradigm. Bellotti did not
involve a derivative action predicated on ultra vires and breach of
fiduciary duties. Accordingly its holding could be narrowly con-
strued as inapplicable to the corporate power issue. Nonetheless
the breadth of the opinion likely will influence the development of
the corporate power doctrine, at least as applied to activities aimed
at influencing public opinion. The issue, one of first impression,
involved the constitutionality of a Massachusetts criminal statute
which prohibited corporate expenditures on referendum issues.' 5 1

The referendum issue involved was a constitutional amendment
permitting a graduated personal income tax; the tax did not mate-
rially affect the business property or assets of the corporation. 152

The "materially affect" limitation would be consistent with the eco-
nomic model. Although there otherwise may have been some
leaway under a business judgment analysis as to what affected the
business, the statute provided "'[n]o question submitted to the
voters solely concerning the taxation of the income, property or
transactions of individuals shall be deemed materially to affect the
property, business or assets of the corporation.' ",153 The statute,
therefore, took away management's opportunity to decide whether
the corporation ought to engage in public debate on certain issues.
The Court held the statute unconstitutionally infringed on the cor-
poration's right of free speech.

What is important for this discussion is that the Court depre-
cated the state's alleged "overriding interest related to the preven-
tion of corporate domination . . . assuring that shareholders are
not compelled to support and financially further beliefs with which
they disagree where, as is the case here, the issue involved does
not materially affect the business, property, or other affairs of the
corporation."' 54 The Court stated:

Ultimately shareholders may decide, through the proce-
dures of corporate democracy, whether their corporation
should engage in debate on public issues. Acting through
their power to elect the board of directors or to insist upon
protective provisions in the corporation's charter, share-
holders normally are presumed competent to protect their

150. 435 U.S. 765 (1978).
151. Id. at 767.
152. Id. at 769.
153. Id. at 768.
154. Id. at 812 (White, J., dissenting).

19831



CREIGHTON LAW REVIEW

own interests. 155

The Court also added that "minority shareholders generally have
access to the judicial remedy of a derivative suit to challenge cor-
porate disbursements alleged to have been made for improper cor-
porate purposes or merely to further the personal interests of
management."' 5 6

Justice White in dissent made a Dodge-like argument that mi-
nority shareholders ought not to be saddled with the social prefer-
ences of the majority. The majority countered by arguing: first,
that shareholders are bound by other "equally important and con-
troversial corporate decisions . . .made by management or by a
predetermined percentage of the shareholders"; 157 second, "no
shareholder has been 'compelled' to contribute anything . . . the
shareholder invests in a corporation of his own volition and is free
to withdraw his investment at any time for any reason"; and, third,
a "hypothetical minority" ought not to be able to "completely si-
lence the majority."' 58

The Court also noted a practical problem with adopting a "ma-
terially affecting" (business judgment) test:

management never could be sure whether a court would
disagree with its judgment'as to the effect upon the corpo-
ration's business of a particular referendum issue. In ad-
dition, the burden and expense of litigating the issue-
especially when what must be established is a complex
and amorphous economic relationship-would unduly im-
pinge on the exercise of the constitutional right. 159

The "rights" model explains the Court's reasoning in Bellotti
more adequately than any other model. The Court expressly re-
jects the economic constraint, as too restrictive of corporate free-
dom: the corporation may choose to participate in political
campaigns regardless of any cost-benefit analysis. Similarly, the
Dodge contract limitation on the majority is turned on its head:
the Court prevents the minority from silencing the majority, a con-
cern that the court in Dodge failed to appreciate. The "public in-
terest" and "political" alternatives also cannot explain the Bellotti
case: the political issue is whether a graduated income tax is in
the public's interest (corporate contributions may skew the pro-
cess and work adversely to the public interest); and the sharehold-

155. Id. at 794-95.
156. Id. at 795.
157. Id. at 794 n.34.
158. Id.
159. Id. at 785 n.21.
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ers are the only constituents the court recognizes as being entitled
to protection.

If Bellotti is correct then the rights model expresses the most
persuasive description of the parameters of corporate social re-
sponsibility. With the business judgment defense out of the way
the proper focus on the rights of the shareholders to act collec-
tively for purposes other than profit maximization is affirmed. It
would seem inconsistent to suggest that corporations have a right
to campaign for any social issue without also contending that they
have a right to make direct contributions in support of non-eco-
nomically motivated activities. Bellotti states a principle that
brings the rights model into reflective equilibrium with our consid-
ered judgments.

In brief, the common law trend in corporate-social-responsibil-
ity cases follows a rights analysis more closely than any other ex-
planatory paradigm. Gone are the Dodge days when management
was required to act as a hired gun for profit maximization. Pres-
ently management can freely choose to act socially responsible,
even if there exists no likelihood of resulting profits. At the same
time the corporation may choose to be strictly profit oriented; the
public interest models have not penetrated the common law to
make socially responsible acts mandatory. Accordingly, the rights
model carries descriptive as well as prescriptive authenticity. This
analysis applied to the common law also cogently can be extended
to statutory developments on the subject of corporate social
responsibility.

B. STATUTORY PROVISIONS AND CORPORATE SOCIAL

RESPONSIBILITY

While the special facts of any case may obscure the underlying
rationale for any corporate responsibility decision, statutes often
delineate their policy orientation. The early general corporation
laws narrowly circumscribed corporate purposes and powers. Cor-
porate statutes permitted business entities to organize for profit;
the court as a result began circumscribing corporate powers with
the profit objective in mind. Soon the courts began modifying the
harshness of the profit constraint. The courts looked to the busi-
ness judgment defense to justify what appeared to be socially ac-
ceptable conduct; suggesting at heart the decision was profit
motivated. Later some courts openly acknowledged broader cor-
porate powers predicated on an expanded view of the ethical du-
ties of corporations. Recognizing the unsatisfactory implications
of a strict profit constraint, state legislatures also gradually ex-
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panded corporate powers to permit socially responsible acts that
were beyond the profit-maximization requirement. Presently
every jurisdiction in this country recognizes by statute specific cor-
porate powers that are not economically inspired. The proposed
Restatement defended by Professor Eisenberg is no different: cer-
tain socially responsible acts (those required by law, those recog-
nized by ethical business conduct, and those devoted to limited
humanitarian purposes) are authorized regardless of effect on cor-
porate profit and shareholder gain. 160 These statutes and proposal
make it clear that an economic paradigm cannot adequately ex-
plain existing and recommended law covering social responsibil-
ity. An examination of these statutes further establishes the
increased coherency of a rights model in interpreting the law of
corporate social responsibility.

The earliest statutory expansion of general corporate powers
which went beyond profit maximization is found in Texas's general
corporation act of 1917. There the Texas legislature qualified the
business-objective language by stating

nothing in this section shall be held to inhibit corporations
from contributing to any bona fide association, incorpo-
rated or unincorporated, organized for and actively en-
gaged for one year prior to such contribution in purely
religious, charitable or eleemosynary activities, nor to lo-
cal, district, or statewide commercial or industrial clubs, or
associations, or other civic enterprises or organizations

161

This statute established a policy-orientation that departed from
profit maximization constraints. If the courts were inclined to in-
terpret the common law as precluding charitable contributions, the
legislature wanted to override that rule by providing some
limitations.

Other states slowly followed Texas's lead. Six states enacted
donative statutes between 1917 and 1937.162 Thirteen states
adopted donative statutes in the 1940's.163 When the Model Busi-
ness Corporation Act was first published in 1950, therefore, the
trend already had been set. The Model Act closely followed the
Illinois donative provisions. 164 Section 4(m) empowered each cor-

160. See note 6 and accompanying text supra.
161. TEXAS CPVIL STATUTES tit. 25, art. 1164 (Vernon 1918).
162. New York (1918); Tennessee (1925); New Jersey (1930); Massachusetts

(1933); Michigan (1935); and Missouri (1937).
163. Delaware (1941); Maryland, North Carolina, Pennsylvania and Virginia

(1945); Colorado and Hawaii (1947); California, Illinois, Indiana, Minnesota,
Oklahoma and West Virginia (1949).

164. ILL. ANN. STAT. ch. 32, § 157.5(m) (Smith-Hurd 1982).
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poration "[t] o make donations for the public welfare or for charita-
ble, scientific or educational purposes; and in time of war to make
donations in aid of war activities.' 165 Section 4(n) further author-
ized each corporation "[i] n time of war to transact any lawful busi-
ness in aid of the United States in the prosecution of the war."'1 66

Twenty-three states, Puerto Rico, and the District of Columbia
adopted comparable provisions in the 1950's.167 The "war provi-
sion" expanded socially acceptable acts beyond the donative cate-
gory to include business activities made necessary by emergency
circumstances. War became the touchstone that would allow eco-
nomic considerations to be held in abeyance.

These early limitations on the profit constraint opened a pan-
dora's box that frustrates the economic model's ability to explain
the existing law. While donative provisions could be treated as de
minimus limitations and war provisions as extreme measures for
extreme circumstances, further qualifications challenge the co-
gency of the economic model itself. Section 4(m) as amended in
1969 eliminated the language "and in time of war to make dona-
tions in aid of war activities."'168 Section 4(n) broadened the power
of the corporation in the public area by authorizing each corpora-
tion "[t]o transact any lawful business which the board of direc-
tors shall find will be in aid of governmental policy.' 6 9 Suddenly
the emergency exception became the business-as-usual rule.

Presently the social responsibility provisions defy economic
analysis. Nine states follow the Model Act's 1950 provisions. 70

Delaware and Kansas have war donation provisions but have
broadened their "n" provisions to allow activities "in aid of govern-
mental authority.'' 1 Ten states and the District of Columbia have
amended their "m" donative provisions in accordance with the
Model Act's 1969 amendments; but they still permit public activi-

165. MODEL BUSINESS CORP. ACT. § 4(m) (1966).

166. Id. at § 4(n).
167. Arkansas, Connecticut, Kansas, Maine, New Mexico, and Wisconsin (1951);

Kentucky, Mississippi, and Rhode Island (1952); Georgia, Nebraska, Nevada, New
Hampshire, Oregon, Vermont and Washington (1953); Louisiana and District of Co-
lumbia (1954); Florida and Utah (1955); Puerto Rico (1956); North Dakota, Alaska
(1957); Alabama and Iowa (1959).

168. MODEL BUSINESS CORP. ACT. 2d § 4(m) (1977).
169. Id. at § 4(n).
170. ALASKA STAT. § 10.05.009(13), (14) (1982); HAWA- REV. STAT. § 416-426(14),

(15) (1982); KAN. STAT. ANN. § 17-6102(9), (12) (1982); MONT. CODE ANN. § 35-1-
108(13), (14) (1979); N.D. CENT. CODE § 10-19-04(13), (14) (1982); S.D. COMP. LAWS
ANN. § 47-2-58(13), (14) (1982); VT. STAT. ANN. tit. 11, § 1852(13), (14) (1983); WASH.
REV. CODE ANN. § 23A.08.020(13), (14) (1982); Wyo. STAT. § 122(12a) (1982).

171. DEL. CODE ANN. tit. 8, § 122(12) (1982); KAN. STAT. ANN. § 17-6102(a), (12)
(1982).
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ties furthering war efforts.172 Nine states have enacted the Model
Act's amended versions of sections 4(m) and (n).173 Rhode Island
adopted the language of (m), and has an "(n)" provision that is
similar in substance. 174 Four states enacted "m" donative provi-
sions, but have nothing equivalent to "n". 175 Five states subject
their donative provisions to contrary restrictions in the articles. 176

Virginia allows overriding instructions which would preclude cor-
porate donations to be contained not only in the articles but also in
shareholder resolutions. 177 These states expressly recognize the
right of shareholders to choose freely the extent to which profit
maximization captures all of their interests and sense of responsi-
bility. They are decidedly entitlement oriented. Maine authorizes
activities in furtherance of war efforts regardless of the articles. 178

For Maine property rights are, therefore, subject to public interest
limitations at least in time of war. California, Maine and New
Jersey, which have very broad altruistic provisions, expressly re-
ject any requirement that corporate donations actually benefit the
corporation in any economic sense. 17 9 In this manner they repudi-
ate the contract and economic models. Oklahoma allows dona-
tions to be in either the corporate or public interest.180

Fourteen states have broader donative categories than the
Model Act. These states specify charitable, humanitarian and so-
cial purposes for which corporate contributions can be made re-
gardless of economic benefit; the broad donative purposes include

172. ARK. STAT. ANN. § 64-104(6), (7) (1980); D.C. CODE ANN. § 29-304(13) (1983);
GA. CODE ANN. § 22-202(13), (14) (1983); ILL. ANN. STAT. ch. 32, § 157.5(m) (Smith-
Hurd 1982); IOWA CODE ANN. § 496A.4(13), (14) (West 1983); LA. REV. STAT. ANN.
§ 12:41(12), (13) (West 1983); MICH. CoMP. LAWS ANN. § 450.1261(K) (West 1983-
1984); Miss. CODE ANN. § 79-3-7(m), (n) (1982); PA. STAT. ANN. tit. 15, §§ 1302(16),
1314 (Purdon 1983-84); UTAH CODE ANN. § 16-10-4(m), (n) (1953); WiS. STAT. ANN.
§ 180.04(12), (13) (West 1982-83).

173. ALA. CODE § 10-2A-20(13) (1983); COLO. REV. STAT. § 7-3-101(m) (1983); FLA.
STAT. ANN. § 607.011(k), (n) (West 1983); IDAHO CODE § 30-1-4(m), (n) (1983); Ky.
REV. STAT. ANN. § 271A.020(13), (14) (Baldwin 1983); N.M. STAT. ANN. § 53-11-4(m),
(n) (1982); OR. REV. STAT. § 57.030(13), (14) (1981); TEx. Bus. CORP. ACT ANN. art.
2.02(14), (15) (Vernon 1982-83); W. VA. CODE § 31-1-8(m), (n) (1983).

174. R.I. GEN. LAws § 7-1.1-4(m), (n) (1982).
175. ARiz. REV. STAT. ANN. § 10-0049(A)(13) (1982-1983); NEV. REV. STAT.

§ 78.070(6) (1975); N.H. REV. STAT. ANN. § 294:4(viii) (1981); PA. STAT. ANN. tit. 15,
§ 1302(16) (Purdon 1983-1984).

176. ARK. STAT. ANN. § 64-104(6) (1981); CONN. GEN. STAT. ANN. § 33-291(d) (2)
(West 1982); IND. CODE ANN. § 23-1-2-17 (Burns 1982); N.J. STAT. ANN. § 14A:3-4
(West 1983-1984); OHIO REV. CODE ANN. § 1701.13(D) (Baldwin 1979).

177. VA. CODE § 13.1-2.1(m) (1983).
178. ME. REV. STAT. ANN. tit. 13-A, § 202(1)(u) (1982-1983).
179. CAL. CORP. CODE § 207(e) (West 1982); ME, REV. STAT. ANN. tit. 13-A,

§ 202(1) (G) (1982-1983); N.J. STAT. ANN. § 14A:3-4 (West 1983-1984).
180. OKLA. STAT. ANN. tit. 18, § 1.19(11) (West 1982).
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variously the following list of eligible beneficiaries: community
chests or funds, religious, literary, prevention of cruelty to children
or animals, hospital, civic, contributions for political candidates,
parties and issues, to the extent permitted by law, the preservation
and betterment of social and economic conditions in any commu-
nity in which such corporation is doing business, philanthropic, be-
nevolent, veteran rehabilitation service, artistic, patriotic
purposes, cultural purposes, or of boards of trade, chambers of
commerce, commercial clubs, employee credit unions, company
pension, annuity and bonus plans.181

Some states limit the amounts that can be contributed for hu-
manistic purposes. In effect they are making policy choices re-
garding the reasonable limits of the moral duty of mutual aid.
Three base their limitations on amounts that will qualify for tax
deductions. 182 North Carolina has a contribution limitation that
"no part of the net earnings ... inures to the benefit of any private
stockholder or individual . ".... 183 New Jersey precludes dona-
tions "if at the time of the contribution or immediately thereafter
the donee institution shall own more than 10% of the voting stock
of the donor corporation or one of its subsidiaries."'184 These provi-
sions protect the corporation from acting disingenuously to benefit
management rather than worthy causes. Tainted business contri-
butions would already be protected by fiduciary duties of loyalty
placed on management, but these provisions provide further pro-
tection. Tennessee provides that the donations shall be charged to
operating expense, and can be made only from earned surplus. 185

Maryland authorizes "reasonable gifts. . . out of profits."'186 Indi-
ana requires that contributions must come from "gross income."' 8 7

These last provisons are designed to protect innocent third parties
(especially creditors) from corporate humanitarianism.

The pattern set by these statutes is clear: the states have each

181. ARK. STAT. ANN. § 64-104(6) (1981); CAL. CORP. CODE § 207(e) (West 1983);
GA. CODE ANN. § 22-202(13) (1983); ME. REV. STAT. ANN. tit. 13-A, § 202(1) (G) (1982-
1983); MD. CORPS. & ASS'NS CODE ANN. § 2-103(13)(ii) (1982); MASS. ANN. LAWS ch.
155, § 12A (Michie Law. Co-op. 1983-1984); MICH. COMP. LAWS ANN. § 450.1261(k)
(West 1983-1984); MINN. STAT. ANN. § 300.66 (West 1983); Mo. ANN. STAT.
§ 351.385(15) (Vernon 1983); NEB. REV. STAT. § 21-2004(13) (1982); N.J. STA. ANN.
§ 14A:3-4 (West 1983); N.Y. Bus. CORP. LAw § 202(a) (12) (McKinney 1983); N.C. GEN.
STAT. § 55-17(a)(6) (1982); OKLA. STAT. ANN. tit. 18, § 1.19(11) (West 1982-1983).

182. IND. CODE ANN. § 23-1-2-17 (Burns 1982); S.C. CODE ANN. § 33-3-20(a) (7)
(Law. Co-op. 1982); VA. CODE § 13.1-2.1(m) (1983).

183. N.C. GEN. STAT. § 55-17(a) (6) (1982).
184. N.J. STAT. ANN. § 14A:3-4 (West 1983-1984).
185. TENN. CODE ANN. § 48-402(j) (1982).
186. MD. CORPS. & AsS'NS CODE ANN. § 2-103(13) (1982).
187. IND. CODE ANN. § 23-1-2-17 (Burns 1982).
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empowered corporations to act beyond what a cost-benefit analy-
sis would require. While the parameters of the non-economic
rights possessed by corporations may be appropriate for discus-
sion, the viability of limitations is not. No state restricts corporate
power in accordance with the economic principle; corporations
generally are entitled to act in accordance with mixed profit and
humanitarian purposes.

Corporate management under these permissive statutes and
the liberal common law can voluntarily expand their sense of pur-
pose. Rather than acting as cold-calculating business school grad-
uates with an accounting sheet forever in their minds, they can
internalize: the moral responsibility of individuals generally and
apply them to corporate circumstances. The statutes, of course,
are specific in many respects and may not cover certain socially
motivated acts. The common law supplies an additional safety net,
but the security it provides largely depends on the paradigm used
to evaluate the conduct. For my part the gravitational pull, the
weight of the cases, the trend in the law bespeaks of a rights-ori-
ented paradigm of corporate responsibility.

IV. CONCLUSION
The rights paradigm of corporate social responsibility both ad-

equately describes existing law and comports with an ethical the-
ory predicated on a view of the individual as a moral being capable
of moral conduct and entitled to mutual respect. The individual
acting either as a shareholder or as a member of management is
entitled (obligated) to act rationally in his or her own self-interest
and in the interest of those in society he freely chooses to aid. Cor-
porations under this view potentially become caring, responsible
reflections of those who own its property and wield its enormous
power. This rights-oriented view of the corporation not only
matches our intuitive judgment about how corporations ought to
behave, it also explains cases and statutes that are characterized
as limitations to other models. This convergence of intuition, nor-
mative theory, and law brings us into reflective equilibrium: corpo-
rations can act (ought to be able to act) socially responsible,
regardless of the economic consequences of their acts.
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