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I. INTRODUCTION

Over fifteen years ago the Nebraska Unicameral passed its ver-
sions of the Uniform Trustees' Powers Act 1 and Revised Principal and
Income Acts.2 In an article appearing in a prior edition of this publica-
tion, I commented upon this "new look" in Nebraska trust law.3

In the past two legislative sessions the Nebraska Unicameral has
passed its versions of three significant uniform laws: the Uniform
Management of Institutional Funds Act 4; the Uniform Prudent Inves-
tor Act 5 and the Uniform Custodial Trust Act 6 . Once again it is time to
review the "latest look" in Nebraska trust law in the context of this
recent flurry of legislation. Nebraska practitioners, especially those
concentrating in the field of estate planning and fiduciary administra-
tion, should take note of the new opportunities and challenges
presented by these acts.

The purposes of this Article are:
(1) to alert and to inform the readers as to the changes
brought about by these acts;
(2) to point out and to comment upon the Nebraska deviations
from the official text of the uniform acts;
(3) to consider the manner in which the legislative acts might
impact the practice of law, particularly in regard to drafting
considerations;
(4) to suggest the future path of Nebraska trust law in regard
to needed legislation.
While some of the "revolutions" that have occurred in donative

transfer law are fairly familiar to estate planning lawyers, the
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changes in fiduciary administration law tend to be somewhat esoteric
and muted.7 It will be up the reader, upon closer examination of the
topics discussed, to decide whether and to what extent a "revolution"
has occurred in the law of trusts and fiduciary administration as a
result of the Unicameral's actions.

The standard caveat needs to be issued before the analysis begins:
In dealing with a statute, it is imperative to focus upon the statutory
language as there is no substitute for examining what the words of the
statute actually say.

II. THE UNIFORM ACTS AS PROMULGATED-A SELECTIVE
REVIEW

A. INTRODUCTION

The three uniform acts that Nebraska adopted in 1996 and 1997
have a twenty-five year history. If one were to consider the general
subject areas of the three acts, that history would stretch back further
still. For each of these acts, there are published articles which provide:
(1) an in-depth explanation of the acts' history; (2) a detailed analysis
of the acts; and (3) an informed commentary and critique. For those
interested, citations to those articles are provided.8

7. The "revolutions" referred to are in regard to changes in property law, not tax
law. (Congress has certainly provided its share of revolutions with recent changes in the
federal estate and gift tax laws.). The most obvious "revolution" is the late twentieth
century trend toward the utilization of"nonprobate" transfers, a topic I briefly discussed
in a recent article. See Ronald R. Volkmer, Legislative Bill 250: The New Nonprobate
Transfers Article of the Nebraska Probate Code, 27 CREIGHTON L. REV. 239, 242-245
(1993) (discussing Nebraska's adoption of Article 6 of the Uniform Probate Code regard-
ing nonprobate transfers). Another "revolution" was Nebraska's enactment of the Uni-
form Statutory Rule Against Perpetuities. But this revolution was akin to the tree
falling into the forest that no one hears; ignorance and silence must be bliss. NEB. REV.
STAT. §§ 76-2001 to -2008 (Reissue 1996).

8. Management of Institutional Funds Act:
Douglas M. Salaway, UMIFA and a Model for Endowment Investing, 22 J.C. &
U.L. 1045 (1996).
Joel C. Dobris, Real Return, Modern Portfolio Theory, and College, University,
and Foundation Decisions on Annual Spending from Endowments: A Visit to
the World of Spending Rules, 28 REAL PROP. PROB. & TR. J. 49 (1993).
Mary S. Daugherty, Uniform Management of Institutional Funds Act-The Im-
plications for Private College Board of Regents, 57 EDUC. L. REP. 319 (1990).

Uniform Custodial Trust Act:
Gerry W. Beyer, Simplification of Inter Vivos Trust Instruments-From Incor-
poration By Reference to the Uniform Custodial Trust Act and Beyond, 32 S.
TEX. L. REV. 203 (1991).
Louis A. Mezzullo & Michael C. Roach, The Uniform Custodial Trust Act: An
Alternative to Adult Guardianship, 24 U. RICH. L. REV. 65 (1989).
James R. Wade, The Uniform Custodial Trust Act, PROB. & PROP., Nov.-Dec.
1987, at 27.

Uniform Prudent Investor Act:
John H. Langbein, The Uniform Prudent Investor Act and the Future of Trust
Investing, 81 IowA L. REV. 641 (1996).
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A convenient and useful research tool for understanding the back-
ground and main features of these uniform acts is the "Prefatory
Note" which the National Conference of Commissioners on Uniform
State Laws has provided for each of these acts.9 In the present review,
the Prefatory Notes will be highlighted. Helpful as well are the "Com-
ments" which are section-by-section explanations and commentaries.

The Management of Institutional Funds Act and Prudent Inves-
tor Act share common themes relating to permissible investments and
delegation of investment duties. Both of these Acts represent major
policy shifts in the law. The focus of the Custodial Trust Act is not
nearly as far ranging as the other two acts. On the other hand, the
drafters of the Act state that "its potential for use is extensive." 10 The
general practice attorney, as well as the estate planning specialist,
needs to be aware of what the Nebraska Unicameral hath wrought.

B. UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

The Uniform Management of Institutional Funds Act ("UMIFA")
was promulgated by the National Conference of Commissioners on
Uniform State Laws ("NCCUSL") in 1972.11 When the Nebraska Uni-
cameral passed Legislative Bill 973 in 1996, it added Nebraska to the
list of 39 states and the District of Columbia which had previously
adopted this uniform act. 12

The Prefatory Note to UMIFA states that in the late 1960's, the
governing boards of eleemosynary 13 institutions, particularly college
and universities, sought ways to make more effective use of their en-
dowments and other investments. 14 In so doing, counsel for these in-

Robert J. Aalberts & Percy S. Poon, The New Prudent Investor Rule and the
Modern Portfolio Theory: A New Direction for Fiduciaries, 34 Am. Bus. L.J. 39
(1996).

Because the Uniform Prudent Investor Act relies so heavily upon the principles set
forth in the American Law Institute's RESTATEMENT (THIRD) OF TRUSTS (Prudent Inves-
tor Rule) (1992), it is appropriate to add to the list the following articles which discuss
the Restatement's Prudent Investor Rule:

Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 77
Iowa L. Rev. 1151 (1992), substantially republished as Edward C. Halbach, Jr.,
Trust Investment Law in the Third Restatement, 27 REAL PROP. PROB. & Tr.
L.J. 407 (1992).
W. Brantley Phillips, Jr., Note, Chasing Down the Devil: Standards of Prudent
Investment Under the Restatement (Third) of Trusts, 54 WASH. & LEE L. REV.
335 (1997).
9. The "Prefatory Notes" may be found in the Uniform Laws Annotated.

10. UNIF. CUSTODIAL TRUST ACT (Prefatory Note), 7A U.L.A. 10 (Supp. 1997).
11. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT, 7A U.L.A. 705 (1985).
12. Id., 7A U.L.A. 316 (Supp. 1997).
13. "Eleemosynary" is defined as "relating or devoted to charity." BLACK'S LAw Dic.

TIONARY 529 (6th ed. 1990).
14. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT (Prefatory Note), 7A U.L.A.

706 (1985).
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stitutions encountered substantial and puzzling legal questions, the
most basic of which was the question of the applicable law: Whether
the law of private trusts applied or not. 15 More to the point, the Prefa-
tory Note listed the particular problem areas: permissible invest-
ments; delegation of investment authority; use of the "total return"
concept 16 in investing funds; and restrictions on funds donated. 17 A
leading commentator has summed this up with the observation that
"[t]he Act was designed to establish guidelines for the management of
investments held by eleemosynary institutions."' 8

The goal of the drafters of UMIFA was to set forth "rational solu-
tions" to these problems by providing:

(1) a standard of prudent use of appreciation in invested
funds (Section 2);
(2) specific investment authority (Section 4);
(3) authority to delegate investment decisions (Section 5);
(4) a standard of business care and prudence to guide gov-
erning boards in the exercise of their duties under the Act
(Section 6);
(5) a method of releasing restrictions on use of funds or selec-
tion of investments by donor acquiescence or court action
(Section 7).19

It is beyond the scope of this Article to examine each of the sub-
stantive provisions of UMIFA in detail.20 What is significant for pres-
ent purposes are two very specific judgments embedded in the UMIFA
sections relating to investments by fiduciaries. The first is the issue of
permissible investments in the context of the "total return" concept.
The second is the precedent-shattering notion of delegation of a fiduci-
ary function, namely, investment decisions. These concepts, intro-
duced in 1972 with the promulgation of UMIFA, did not receive a
great deal of publicity and attention at the time. There were under-

15. The underlying question has been raised in a variety of contexts: Whether and
to what extent non-profit "charitable" corporations are governed by the same rules as
are applicable to trustees of charitable trusts? The Restatement (Second) of Trusts
states that "[o]rdinarily the principles and rules applicable to charitable trusts are ap-
plicable to charitable corporations." RESTATEMENT (SECOND) OF TRUSTS § 348 cmt. f
(1959). The Prefatory Note to UMIFA appears to question the validity of that proposi-
tion, noting that "[niot all counsel, of course, suggest that private trust laws control the
governing boards of eleemosynary institutions." UNIF. MANAGEMENT OF INSTITUTIONAL
FUNDS ACT (Prefatory Note), 7A U.L.A. 706 (1985).

16. "Total return" means the income plus capital appreciation or depreciation. Rob-
ert T. Willis, Jr., Prudent Investor Rule Gives Trustees New Guidelines, 19 EST. PLAN.
338, 341 (1992).

17. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT (Prefatory Note), 7A U.L.A.
706 (1985).

18. Salaway, 22 J.C. & U.L. at 1058.
19. Id.
20. See generally Daugherty, 57 EDUC. L. REP. at 319-30.
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standable reasons for this inattention. First, the UMIFA provisions, to
the extent that they affected the law of trusts at all, were limited in
their application to charitable trusts, a rather discrete and narrow
area of trust law. 2 1 Second, the application of trust law principles to
the "governing boards" of charitable "institutions" was dubious, partic-
ularly in light of the UMIFA section which applied a standard of "busi-
ness care and prudence" to the board's actions.22

1. Appropriation of Appreciation (Section 2)

Charitable institutions, particularly educational institutions, hold
funds given by donors as "endowments." The definition of "endow-
ment" brings into play the classic distinction historically drawn be-
tween "income" and "principal": the principal is to remain inviolate
(held in perpetuity); the income may be spent ("appropriated"). 23 Sec-
tion 1. of UMIFA defines "endowment fund" as "an institutional
fund ... not wholly expendable by the institution on a current basis
under the terms of the applicable gift instrument."2 4 .

Section 2 of the Act, in the drafters' words, "authorizes a gov-
erning board to expend for the purposes of the fund the increase in
value of an endowment fund over the fund's historic dollar value."25

Now the governing board has a statutory rule upon which to rely and
counsel can cite. Prior to UMIFA, lawyers disagreed as to the applica-
bility of private trust rules to endowments held by charities and under
what circumstances an endowment fund might be "spent." Since 1972,
the "sophisticated consumers,"26 can go to the legislature and receive
the imprimatur they seek in having a state enact UMIFA.

With the advent of UMIFA, the stage is being set for ignoring the
distinction between "income" and "principal"-but it is only eleemosy-
nary institutions in a state that has enacted UMIFA that the tradi-
tional "income-principal" distinction can be ignored. 27

21. Recall that the Prefatory Note to UMIFA noted that the analogy to the law of
private trusts was debatable. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT (Prefa-
tory Note), 7A U.L.A. 706 (1985).

22. John Langbein referred to the boards of eleemosynary institutions as "trustee-
like fiduciaries." John H. Langbein, Reversing the Nondelegation Rule of Trust Invest-
ment Law, 59 Mo. L. REV. 105, 111 (1994).

23. See BLAci's LAw DICTIONARY 527-28 (6th ed. 1990).
24. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 1, 7A U.L.A. 712-13 (1985).
25. Id. § 2 cmt., 7A U.L.A. 716.
26. The term is John Langbein's; he points out the strategy and reason for "opting

out" of the ordinary default rule. Langbein, 59 Mo. L. REV. at 112.
27. Joel C. Dobris, The Probate World at the End of the Century: Is a New Principal

and Income Act in Your Future, 28 REAL PROP. PROB. & TR. J. 393, 416 (1993):
UMIFA, now enacted in over half the states, permits nonprofits to invest

endowments for total return rather than for income, and allows them to allo-
cate return to current needs or to endowment principal as they see fit. UMIFA
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2. Specific Investment Authority (Section 4)

With regard to the duty to invest, the trustees of a charitable
trust, it is said, are under "a duty similar to that of a private trustee of
a private trust."28 The Prefatory Note to UMIFA concludes that the
rules applicable to private trustees should not be applied to invest-
ment managers of endowments funds. 29 From that judgment, the
drafters of UMIFA leap to the conclusion that "[i]t seems reasonably
clear that investment managers of endowment funds are not limited to
investments authorized to trustees. The broad grant of investment au-
thority contained in Section 4 of the Act expressly so provides."30

What "seems reasonably clear" in the descriptive statement as to
what the law is should not go unchallenged. There is no authority
cited and it is probably accurate to state that there is a lack of author-
ity.3 1 The drafters of UMIFA are, of course, free to propose their ideal
rule regardless of whether it is backed by authority or not.32 But if the
UMIFA drafters are going to make a statement as to what current law
is, they need to cite specific authority.

The language of Section 4 begins:

In addition to an investment otherwise authorized by law or
by the applicable gift instrument, and without restriction to
investments a fiduciary may make, the governing board, sub-
ject to any specific limitations set forth in the applicable gift
instrument or in the applicable law other than law relating to
investments by a fiduciary, may ...33

If the law is "reasonably clear that investment managers of en-
dowment funds are not limited to investments authorized by trust-
ees," as touted in the Prefatory Note, one wonders why the drafters

solves problems similar to those trustees face when they invest principal and
allocate income from private trusts.

28. RESTATEMENT (SECOND) OF TRUSTS § 389 (1959).

29. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT (Prefatory Note), 7A U.L.A.
706 (1985).

30. Id., 7A U.L.A 708-09 (1985) (emphasis added).
31. The Cary and Bright report, cited in the Prefatory Note, concluded that there

was "little developed law." Id. at 706 (citing WILLIAM L. CARY & CRAIG B. BRIGHT, THE
LAW AND LORE OF ENDOWMENT FUNDS 66 (1969)). The Prefatory Note concedes, in its
initial statements, that the law is in an "uncertain state," with "virtually no statutory
law regarding trustees or governing boards of eleemosynary institutions, and case law
is sparse." Id. What is "reasonably clear" is that the law is not reasonably clear, as the
drafters admit.

32. Whether or not the American Law Institute, in drafting the Restatements, has
similar freedom is a long-standing point of contention.

33. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT §4, 7A U.L.A. 719 (1985) (em-
phasis added).

[Vol. 31



NEBRASKA TRUST LAW

went out of their way to make this point in the quoted opening
clause.

34

Section 4 continues with four subsections.3 5 The first subsection
is the broad grant of investment authority to the governing board: "in-
vest and reinvest an institutional fund in any real or personal prop-
erty, ... whether or not it produces a current return .... "36 The other
subsections deal with more specific investment matters relating to so-
called "inception assets" investments and investments in pooled or
common funds.37 The first subsection, with its extremely broad grant
of authority, bears a closer look.

The broad grant of authority under subsection (1) appears to be
keyed to the vaguest of standards-"deemed advisable by the gov-
erning board."38 However, as the Comment to Section 4 notes, Section
4 must be read in conjunction with Section 6 of the Act.3 9 As stated in
the Comment to Section 4, "Section 6 establishes the standard of care
and prudence under which the investment authority is exercised."40

Section 6, in turn, sets out a standard of "ordinary business care and
prudence," a standard which is "generally comparable to that of a di-
rector of a business corporation rather than that of a private
trustee."4 1 According to the Comment to Section 6, this standard was
derived in part from proposed Treasury Regulations pertaining to the
investment responsibility of private foundation managers.4 2

According to the language of subsection (1) of Section 4, the ab-
sence of a "current return"4 3 does not render an investment impru-

34. Id. at 706. Note that the drafters, in their zeal, expressed the same thought
twice: the governing board is not bound by traditional rules applicable to a fiduciary
(presumably a trustee of a private or charitable trust). Comment to Section 4: "Subsec-
tion (1) provides broad powers of investment and states that a governing board is not
restricted to investments authorized by trustees." Id at 719.

Subsection (1) does indeed provide "broad powers of investment," but it is not sub-
section (1) which "states that a governing board is not restricted to investments to trust-
ees." Id. It is the introductory clause, that, in a roundabout fashion, equates "trustee"
with "fiduciary." Id.

35. Id.
36. Id. (emphasis added).
37. "Inception assests" are assets received by the board from the donor. According

to subsection (2) of Section 4, the board has authority to retain such assets so long as the
governing board "deems advisable." Id.

38. Id.
39. Id.
40. Id.
41. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 6 cmt., 7A U.L.A. 721

(1985).
42. Id. Further discussion of the Treasury Regulations may be found in Salaway,

22 J.C. & U.L. at 1066-67, wherein the author believes that a state court would find the
regulation and examples to be "persuasive authority." Salaway, 22 J.C. & U.L. at 1067;
see supra note 8 and accompanying text.

43. The term "current return" is undefined in UMIFA. For further discussion, see
infra note 45.
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dent.44 If one equates "current return" with "current income," the
stage is set for the "total return" concept of investing.45 In Section 6 of
the Act, in discussing the standard of conduct to be applied by the
members of the governing board with respect to investments, there is
specific reference to the duty of the board to consider, among other
things, "expected total return on its investments."46

Unlike a private trustee who is typically operating under the con-
straints of having income and principal beneficiaries, the governing
board of the eleemosynary institution is not so constrained in invest-
ing its "institutional funds."47 A standard of "ordinary business care
and prudence" is the criterion under Section 6 of the Act, a standard
deemed appropriate, according to the drafters, since members of a
governing board, "who are often uncompensated public-spirited citi-
zens," may be cowed by a "fear of liability."4s The drafters take the

44. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 4, 7A U.L.A. 719 (1985).
45. The Prefatory Note to UMIFA and the Official Comment to section 4 do not

specifically indicate whether "current return" and "current income" are equivalent
terms. However, since one the major purposes of UMIFA is allow "expenditure of appre-
ciation," it appears that the reference to "current return" is a reference to "current in-
come." After all, the act was drafted primarily with reference to "endowment funds,"
funds which are expected to produce current income.

46. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 6, 7A U.L.A. 721 (1985).
"Total return" includes capital appreciation and depreciation as well as income. See
supra note 16.

47. "Institutional funds" does include endowment funds according to the definition
of "endowment fund" in Section 1 of the Act. UNIF. MANAGEMENT OF INSTITUTIONAL
FUNDS ACT § 1, 7A U.L.A. 712-13 (1985). According to the Act, all endowment funds are
"institutional funds," but not all institutional funds are "endowment funds." Id. § 1
cmt., 7A U.L.A. 713-14 (1985).

48. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT (Prefatory Note), 7A U.L.A.
709. The case made for the business judgment standard in the Prefatory Note and the
Comment to Section 6 is credible, but not conclusive. As Douglas Salaway puts it, the
standards of duty applied to a corporate director "are more lenient." Salaway, 22 J.C. &
U.L. at 1064.

Whether more lenient standards are appropriate is debatable. Consider, for exam-
ple, a recent news report in THE CHRONICLE OF HIGHER EDUCATION: an investment made
by the University of Texas was questioned by a an investment officer of the University
of Texas system. Julianne Basinger, Money Manager Says He Was Forced Out for Re-
porting Bad U. of Texas Investment, THE CHRONICLE OF HIGHER EDUCATION, Oct. 17,
1997, at A50. The charge was that the investment was tainted by a conflict of interest.
Id. In regard to conflicts of interest matters, fiduciary standards applicable to trustees
would provide a more exacting standard than a "business judgment" rule. If the invest-
ment function may be delegated, as provided by UMIFA, the concern over the "uncom-
pensated public-spirited citizens" and the threat of lawsuits may be exaggerated.

It might be pointed out as well that many of these "governing boards," when it
comes to higher education, are not purely private. They are governmental organizations
performing a public function. In the CHRONICLE article cited above, the author notes
that the University of Texas is creating a private, non-private subsidiary (University of
Texas Investment Management Company) "to oversee its endowment." Id. Interestingly
enough this private entity is exempt from the state's open records law. So the line be-
tween public and private entities gets murkier and murkier, with loss of accountability.
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corporate model one step further when it comes to delegation of in-
vestment functions.

3. Authority to Delegate (Section 5)

The historic rule pertaining to private trusts is that the trustees
of such trusts have nondelegable duties, which would include invest-
ment duties. 49 It is unclear whether -this rule applies to governing
boards of eleemosynary institutions, 50 although the abundance of cau-
tion theory of lawyering would explain why, as the Comment to Sec-
tion 5 notes, "some boards have tried to follow the nondelegation
principles applicable to trustees."5 1 Section 5 of UMIFA provides a
different rule for governing boards of eleemosynary institutions:
Under a standard of "ordinary business care and prudence," the gov-
erning board may delegate its investment management functions. 5 2

The total return concept of investing and the authorization of del-
egating investment management duties were validated by the promul-
gation and widespread adoption of UMIFA. It was only a matter of
time that the same factors which led the promulgation and acceptance
of the principles of UMIFA would spill over into private trust law.

Is it too much to ask that the governing boards' actions be judged by the higher fiduciary
standard rather than by the more lenient one?

49. See generally RESTATEMENT (SECOND) OF TRUSTS § 171 (1959) (discussing a
trustee's duty not to delegate). Comment h states, "[a] trustee cannot properly delegate
to another power to make investments." Id. § 171 cmt. h. As will be discussed infra, the
nondelegation rule applicable to private trustees has been re-examined and found
wanting.

50. The Restatement takes the position that the trustees of a charitable trust have
duties "similar to the duties of the trustee of a private trust." RESTATEMENT (SECOND) OF

TRUSTS § 379 (1959). However, the Restatement comments to Section 379 go in two dif-
ferent directions: Individual trustees, like the trustees of a charitable trust, are covered
by the nondelegation rule of Section 171. Id. § 379 cmt. a.

As to "charitable corporations," comment b states that "the extent of duties is not
always the same" as private trustees. Id. cmt. b. Most notably, the comment continues,
"[i]t may be proper, for example, for the board to appoint a committee of its members to
deal with the investment of the funds of the corporation, the board merely exercising a
general supervision over the actions of the committee." Id.

51. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 5 cmt., 7A U.L.A. 720
(1985).

52. UNIF. MANAGEMENT OF INSTITUTIONAL FUNDS ACT § 5, 7A U.L.A. 720 (1985).
The board still has responsibilities as the comment to section 5 makes clear: "Responsi-
bility for investment policy and selection of competent agents remains with the board
under the Section 6 standard of business care and prudence." Id. § 5. cmt., 7A U.L.A.
721 (1985).
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C. THE UNIFORM PRUDENT INVESTOR ACT

The National Conference of Commissioners on Uniform State
Laws approved the Uniform Prudent Investor Act ("UPIA") in 1994. 53

With Nebraska's adoption of the Act, about one-third of the states in
the country have either adopted the Uniform Act or a version based
upon it.

5 4

The Prefatory Note to the UPIA begins by noting that over the
last twenty-five years, "the investment practices of fiduciaries exper-
ienced significant change."55 Accordingly, the UPIA "undertakes to
update trust investment law in recognition of the alterations that have
occurred in investment practice."56 In so doing, the UPIA "draws upon
the revised standards for prudent trust investment promulgated by
the American Law Institute" in its 1992 Restatement (Third) of Trusts
(Prudent Investor Rule). 57 The Prefatory Note indicates that the Re-
statement (Third) itself was preceded by legislation in some states. 58

California, Delaware, Georgia, Minnesota, Tennessee, and Washing-
ton are cited as states which "revised their prudent investor legisla-
tion to emphasize the total-portfolio standard of care in advance of the
1992 Restatement."59

According to the Prefatory Note, the UPIA updates trust invest-
ment law by making five fundamental alterations in the former crite-
ria for prudent investing, all which are to be found in the Restatement
(Third).60 These five alterations are:

(1) The standard of prudence is applied to any investment as
part of the total portfolio, rather than to individual invest-
ments. In the trust setting the term "portfolio" embraces all
the trust's assets. UPIA §2(b).
(2) The tradeoff in all investing between risk and return is
identified as the fiduciary's central consideration. UPIA §2(b).

53. UNIF. PRUDENT INVESTOR ACT, 7B U.L.A. 18 (Supp. 1997). The Act has also
been approved by the American Bar Association. Langbein, 81 IowA L. REV. at 641.

54. The Uniform Laws Annotated, in its 1997 supplement, lists 16 states, as of the
end of 1996, that have adopted the UPIA. UNIF. PRUDENT INVESTOR ACT, 8A U.L.A. 18
(Supp. 1997). A "fact sheet" prepared by the National Conference of Commissioners on
Uniform State Law that was submitted by Senator Landis to the Banking, Commerce
and Insurance Committee lists 12 states as having adopted the Act.

55. UNIF. PRUDENT INVESTOR ACT (Prefatory Note), 7B U.L.A. 19 (Supp. 1997).
Though not specifically referenced, it was the Uniform Management of Institutional
Funds Act (1972) that heralded the change in investment practices.

56. UNIF. PRUDENT INVESTOR ACT (Prefatory Note), 7B U.L.A. 19 (Supp. 1997) (em-
phasis added).

57. Id.
58. Id.
59. Id.
60. Id.
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(3) All categoric restrictions on types of investments have
been abrogated; the trustee can invest in anything that plays
an appropriate role in achieving the risk/return objectives of
the trust and that meets the other standards of prudent in-
vesting. UPIA §2(e).
(4) The long familiar requirement that fiduciaries diversify
their investments has been integrated into the definition of
prudent investing. UPIA §3.
(5) The much criticized former rule of trust law forbidding the
trustee to delegate investment and management functions
has been reversed. Delegation is now permitted, subject to
safeguards. UPIA §9.61

It is tempting to characterize the provisions of the UPIA as con-
taining "something old, something new, something borrowed, some-
thing blue," except that the last category is difficult to justify. 62 The
others, however, fit quite nicely.

1. "Something old"-UPIA Sections 3, 4, 5 and 6

Sections 3, 4, 5 and 6 are the non-controversial provisions of the
UPIA, continuing in statutory form several rules pertaining to trustee
duties. Here are the familiar rules re-stated in the UPIA:

Section 3-Diversification: The trustee is under a duty to di-
versify investments, "unless the trustee reasonably deter-
mines that, because of special circumstances, the purposes of
the trust are better served without diversifying."6 3 The Com-
ment to this section indicates that the general duty to diver-
sify investments has a long-standing history in the case law,
reflected in Section 228 of the Restatement (Second) of
Trusts. 64 There is a new twist here, however, in that the new
prudent investment standard (Section 2 of UPIA) ordinarily
requires diversification. 65

Section 4-Duties at Inception of Trust: Under this section,
the trustee must, within a reasonable time after the inception
of the trusteeship, review the trust assets and determine

61. Id.
62. Id. A little used (and probably not widely known) definition of "blue" is "fiercely

intellectual." That term might be aptly descriptive of "modern portfolio theory," the
grand theory underlying Section 2 of the UPIA. However, at least one dictionary indi-
cates that the "fiercely intellectual" definition is "Usually said of a woman." AMERICAN
HERITAGE DICTIONARY 144 (W. Morris ed. 1981). Far be it from me to use a gender
specific adjective!

63. UNIF. PRUDENT INVESTOR ACT § 3, 7B U.L.A. 25 (Supp. 1997).
64. Id., 7B U.L.A. 25-26 (Supp. 1997).
65. Id., 7B U.L.A. 26 (Supp. 1997) (citing the RESTATEMENT (THIRD) OF TRUSTS

(Prudent Investor Rule) (1992)). John Langbein refers to this as a "greatly augmented
duty to diversify trust investments." Langbein, 81 IowA L. REV. at 645 (citation
omitted).
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whether retention or disposition of the assets are appropriate
under the new prudent investor standard. 66 According to the
comment to Section 4, the rule stated is "old law."6 7

Section 5-Loyalty: The trustee is required to "invest and
manage the trust assets solely in the interests of the benefi-
ciaries."68 This duty is described as the "most characteristic"
rule of trust law; I would call it the bedrock rule of fiduciary
administration.

6 9

Section 6-Impartiality: If there are multiple beneficiaries of
a trust, the trustee "shall act impartially in investing and
managing the trust assets, taking into account any differing
interests of the beneficiaries." 70 This derives from the duty of
loyalty. 71

2. "Something New"-UPIA Section 2 (The New Prudent Investor
Rule)

Section 2, as the Comment so pithily puts it, is "the heart of the
Act." 72 It redefines the concept of prudent investing in accord with the
standards articulated in the Restatement (Third) of Trusts. As ex-
plained by one of the experts in the field, the changes in the prudent
investor rule were triggered by "profound changes that have oc-
curred ... in our understanding of the investment function. This new
learning about the investment process is called the theory of efficient
markets, or more broadly, Modern Portfolio Theory (MPT)."73

For those who are anxious to learn more about this theory, there
are numerous excellent works available. 74 For present purposes it is
enough to note that Modern Portfolio Theory accounts for the particu-
lars of Section 2. Of the five "fundamental alterations" made in the
former criteria for prudent investing, three of those changes are con-
tained in Section 2. 75 In a nutshell, the three changes relate to: (1)
application of the standard of prudence to the entire portfolio, rather
than to individual investments; (2) the fiduciary's central considera-
tion must reflect the main theme of modern investment practice-sen-

66. UNIF. PRUDENT INVESTOR ACT § 4, 7B U.L.A. 27 (Supp. 1997).
67. Id.
68. UNIF. PRUDENT INVESTOR ACT § 5, 7B U.L.A. 27 (Supp. 1997) (citing RESTATE-

MENT (THIRD) OF TRUSTS § 229 (1992)).
69. Id. (citing the RESTATEMENT (THIRD) OF TRUSTS (Prudent Investor Rule) § 170

(1992)).
70. UNIF. PRUDENT INVESTOR ACT § 6, 7B U.L.A. 28 (Supp. 1997).
71. Id. § 6 cmt., 7B U.L.A. 28 (Supp. 1997).
72. Id. § 2 cmt., 7B U.L.A. 23 (Supp. 1997).
73. Langbein, 81 IowA L. REV. at 642.
74. Aalberts, 34 Am. Bus. L. J. at 39. See supra note 8 and accompanying text.
75. See supra note 61 and accompanying text.
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sitivity to the risk/return curve; and (3) clarification of the rule that no
particular type of investment is "inherently imprudent."76

3. "Something Borrowed". UPIA § 9-Delegation of Management
and Investment Functions

According to the Comment to Section 9, the "modern trend" in
trust law is "favor delegation."77 One example of this modern trend is
the delegation rule of UMIFA.7 s Other examples are cited in the Com-
ment as well: the delegation rules of the Uniform Trustees' Powers
Act, the Employment Retirement Security Act of 1974 (ERISA) and
the Restatement (Third) of Trusts.7 9 And so, Section 9 of the UPIA
follows the leaders and borrows the delegation rule evidenced in other
uniform laws, statutes and authorities.8 0

D. THE UNIFORM CUSTODIAL TRUST ACT

The Uniform Custodial Trust Act ("UCTA"), approved by NC-
CUSL in 1987, had been adopted in thirteen states as of 1997.81 With
the passage of L.B. 51, Nebraska became the fourteenth state to adopt
the UCTA.

The UCTA was first introduced in the Nebraska Unicameral in
the 1995 legislative session as L.B. 748.82 Despite favorable consider-
ation by the Banking, Commerce and Insurance Committee and prior-
ity status, L.B. 748 died at the end of the 1996 legislative session.8 3 In
the interim between the 1996 and 1997 legislative sessions, the act
was subject to further study and when it re-emerged in the 1997 ses-
sion as L.B. 51, it contained a number of provisions that were not
found in the Uniform Act.8 4 The more important of these changes will
be examined in greater detail infra.8 5 For present purposes, the focus
is on the UCTA as promulgated by NCCUSL and what the UCTA was
designed to do.

76. UNIF. PRUDENT INVESTOR ACT § 2(b), (e), & cmt., 7B U.L.A. 22-24 (Supp. 1997).
77. Id. § 9 cmt., 7B U.L.A. 30 (Supp. 1997).
78. See supra notes 49-52 and accompanying text.
79. UNIF. PRUDENT INVESTOR ACT § 9 cmt., 7B U.L.A. 30-31.
80. See John H. Langbein, Reversing the Nondelegation Rule of Trust-Investment

Law, 59 Mo. L. REV. 105 (1994) (discussing the new non-delegation rule and the Re-
statement (Third) of Trusts).

81. UNIF. CUSTODIAL TRUST ACT, 7A U.L.A. 9 (Supp. 1997).
82. L.B. 748, Neb. Unicameral, 94th Leg., 1st Sess. (1995) [hereinafter L.B. 748].
83. Letter from William A. Marienau to Ronald R. Volkmer (July 17, 1997) (on file

with the author). Mr. Marienau is Legal Counsel to the Banking, Commerce and Insur-
ance Committee of the Unicameral.

84. L.B. 51, Neb. Unicameral, 95th Leg., 1st Sess. (1997) [hereinafter L.B. 51].
85. See text at infra notes 102-18.
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As usual, an excellent starting point is the "Prefatory Note" pre-
pared by NCCUSL. Senator David Landis, introducer of L.B. 51, pre-

pared "An Introducer's Statement of Intent" which sought to explain
"the reasons for this bill and the purposes which are sought to be ac-

complished thereby."8 6 This statement borrows heavily from the Pref-
atory Note. Since the Prefatory Note has become part of the legislative
history of L.B. 51, it seems proper to quote it in its entirety, contain-
ing, as it does, a concise explanation of UCTA:

This Uniform Act provides for the creation of a statutory cus-
todial trust for adults to be governed by the provisions of the
Act whenever property is delivered to another "as custodial
trustee under the (Enacting state) Uniform Custodial Trust
Act." The provisions of this Act are based on trust analogies
to concepts developed and used in establishing custodian-
ships for minors under the Uniform Transfers to Minors Act
(UTMA). The Custodial Trust Act is designed to provide a
statutory standby inter vivos trust for individuals who typi-
cally are not very affluent or sophisticated, and possibly rep-
resented by attorneys engaged in general rather than
specialized estate practice. The most frequent use of this
trust would be in response to the commonly occurring need of
elderly individuals to provide for the future management of
assets in the event of incapacity. The statute will also be
available for accomplishing distribution of funds by judgment
debtors and others to incapacitated persons for whom a con-
servator has not been appointed. Since this Act allows any
person, competent to transfer property, to create custodial
trusts for the benefit of themselves or others, with the benefi-
cial interest in custodial trust property in the beneficiary and
not in the custodial trustee, its potential for use is extensive.
Although the most frequent use probably will be by elderly
persons, it is also available for a parent to establish a custo-
dial trust for an adult child who may be incapacitated; for
adult persons in the military, or those leaving the country
temporarily, to place their property with another for manage-
ment without relinquishing beneficial ownership of their
property; or for young people who have received property
under the Uniform Transfers to Minors Act to continue a cus-
todial trust as adults in order to obtain the benefit and con-
venience of management services performed by the custodial
trustee.
This Act follows the approach taken by the Uniform Trans-
fers to Minors Act and allows any kind of property, real or
personal, tangible or intangible, to be made the subject of a

86. Introducer's Statement of Intent, Banking, L.B. 51, Commerce and Insurance
Committee, Neb. Unicameral, 95th Leg., 1st Sess. (1997).
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transfer to a custodial trustee for the benefit of a beneficiary.
However, the most typical transaction envisioned would in-
volve a person who would transfer intangible property, such
as securities or bank accounts, to a custodial trustee but with
retention by the transferor of direction over the property.
Later, this direction could be relinquished, or it could be lost
upon incapacity. The objective of the statute is to provide a
simple trust that is uncomplicated in its creation, administra-
tion, and termination. The potential for tax problems is mini-
mized by permitting the beneficiary in most instances to
retain control while the beneficiary has capacity to manage
the assets effectively. The statute contains an asset specific
transfer provision that it is believed will be simple to use and
will gain the acceptance of the securities and financial indus-
try. A simple transfer document, examples of which are set
forth in the Act, and a receipt from the custodian, also in the
Act, would provide for identification of beneficiaries or dis-
tributees upon death of the beneficiary. Protection is ex-
tended to third parties dealing with the custodian. Although
the Act is patterned on the Uniform Transfers to Minors Act
and meshes into the Uniform Probate Code, it is appropriate
for enactment as well in states which have not adopted either
UTMA or the UPC.
An adult beneficiary, who is not incapacitated, may: (1) termi-
nate the custodial trust on demand (Section 2(e)); (2) receive
so much of the income or custodial property as he or she may
request from time to time (Section 9(a)); and (3) give the cus-
todial trustee binding instructions for investment or manage-
ment (Section 7(b)). In the absence of direction by the
beneficiary, who is not incapacitated, the custodial trustee
manages the property subject to the standard of care that
would be observed by a prudent person dealing with the prop-
erty of another and is not limited by other statutory restric-
tions on investments by fiduciaries. (Section 7).
A principal feature of the Custodial Trust under this Act is
designed to protect the beneficiary and his or her dependents
against the perils of the beneficiary's possible future incapac-
ity without the necessity of a conservatorship. Under Section
10, the incapacity of the beneficiary does not terminate (1) the
custodial trust, (2) the designation of a successor custodial
trustee, (3) any power or authority of the custodial trustee, or
(4) the immunities of third persons relying on actions of the
custodial trustee. The custodial trustee continues to manage
the property as a discretionary trust under the prudent per-
son standard for the benefit of the incapacitated beneficiary.
Means of monitoring and enforcing the custodial trust include
provisions requiring the custodial trustee to keep the benefi-
ciary informed, requiring accounting by the custodial trustee
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(Section 15), providing for removal of the custodial trustee
(Section 13), and the distribution of the assets on termination
of the custodial trust (Section 17). The custodial trustee is
protected in Section 16 by the statutes of limitation on pro-
ceedings against the custodial trustee.
Transactions with the custodial trustee should be executed
readily and quickly by third parties because their rights and
protections are determined by the Act and a third party act-
ing in good faith has no need to determine the custodial
trustee's authority to bind the beneficiary with respect to
property and investment matters. (Section 11). The Act gen-
erally limits the claims of third parties to recourse against
the custodial property, with the beneficiary insulated against
personal liability unless he or she is personally at fault and
the custodial trustee is similarly insulated unless the custo-
dial trustee is personally at fault or failed to disclose the cus-
todial capacity when entering into a contract (Section 12).
As a consequence of the mobility of our population, particu-
larly the mature persons who are most likely to utilize this
Act, uniformity of the laws governing custodial trusts is
highly desirable, and the Act is designed to avoid conflict of
laws problems. A custodial trust created under this Act re-
mains subject to this Act despite a subsequent change in the
residence of the transferor, the beneficiary, or the custodial
trustee or the removal of the custodial trust property from
the state of original location. (Section 19).87

The Introducer's Statement, as well as extensively quoting from
the Prefatory Note, also contains an original paragraph that is also
worth quoting, showing as it does the conceptual nature of the vehicle
authorized by the legislation:

The transaction should be considered in three stages, first, as
an agency or custodial arrangement; second, as a trust in the
event of the transferor's incapacity for any reason; and, third,
as a trust for the transmission of the trust property to named
beneficiaries at death. The trustees must follow the trans-
feror's directions in the management and application of the
trust property as along as the transferor is alive and compe-
tent to give directions. Upon the transferor's incapacity dur-
ing lifetime, the trust becomes a discretionary trust for the
support and benefit of the transferor. Upon the transferor's
death, the trust assets will be distributed to the persons
named by the transferor, or, if the transferor has named no
beneficiaries to take at death, to the transferor's estate. The
custodial trust, as in the Transfers to Minors Act, may be

87. UNIF. CUSTODIAL TRUST ACT (Prefatory Note), 7A U.L.A. 10-11 (Supp. 1997).
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used in making a present irrevocable gift to an incompetent
person.

8 8

As noted above, there were significant departures in L.B. 51 from
the UCTA. These will be examined in the next section of this article.

III. THE NEBRASKA VERSION OF THE UNIFORM ACTS

It is a fact of life that in enacting uniform acts, many state legisla-
tures make significant changes in the proposed text. This phenomenon
creates great difficulty for NCCUSL when it publishes a listing of
states that have purportedly "adopted" a particular uniform act. This
same problem faces the editors of the Uniform Laws Annotated, (ULA)
who, in addition, face the challenge of listing, state by state, the vari-
ous state modifications to the uniform acts.

It appears that NCCUSL and the editors of the ULA, in compos-
ing a list of "adopting" states, employ the following standard: If the
implementing legislation in the particular state is deemed to be "a
substantial adoption of the major provisions of the uniform act," that
state will be deemed to have adopted the uniform act and will appear
on the listing of the "adopting" states.8 9 The ULA editors indicate that
although a state may be deemed an "adopting" state, the publication
will not pick up the alterations in the statutory notes because the ex-
tent of "the various instances of substituted, omitted, and added mat-
ter cannot be clearly indicated."90 Once a state departs from the
language of the uniform act, both NCCUSL and the ULA editors make
judgment calls regarding the extent of conformity and its impact.

A. THE UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

The Nebraska Unicameral made no substantive changes in its
adoption of UMIFA. 9 1 The Nebraska version of UMIFA may be found
in Article 6 of Chapter 58 of the Nebraska Revised Statutes.9 2

88. Introducer's Statement of Intent, L.B. 51, Banking, Commerce & Insurance
Committee, Neb. Unicameral, 95th Leg., 1st Sess. (1997).

89. Eg., UNIF. CUSTODIAL TRUST ACT, 7A U.L.A. 11 (Supp. 1997).
90. Id.
91. The only change of note was in section 5, clause 2, wherein the phrase "so to

act" was replaced by "to act in place of the board in investment and reinvestment of
institutional funds." See UNIF. MAGAGEMENT OF INSTITUTIONAL FUNDS ACT § 5, 7A
U.L.A. 322 (Supp. 1997) (listing variations from Official Text). Compare UNIF. MANAGE-
MENT OF INSTITUTIONAL FUNDS ACT § 5, 7A U.L.A. 720 (1985) with NEB. REV. STAT. § 58-
606 (Supp. 1996). [Editorial aside: Only an English professor could excited about this
change!] There is no question that Nebraska qualifies as a "UMIFA" state. UNIF.
MAGAGEMENT OF INSTITUTIONAL FUNDS ACT, 7A U.L.A. 316 (Supp. 1997).

92. NEB. REV. STAT. §§ 58-601 to -609 (Cum. Supp. 1996).
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B. THE UNIFORM PRUDENT INVESTOR ACT

While the Nebraska Legislature made no significant changes in
the official text of UPIA, it substantially altered the coverage of the act

by the actions it took. Legislative Bill 54 contained eighteen substan-
tive sections. The first thirteen sections of L.B. 54 enact verbatim the

provisions of UPIA.93 Sections 14 to 18 of L.B. 54 are the "harmoniz-
ing provisions"-whereby the provisions of UPIA are made applicable

to conservators and personal representatives and the existing stan-

dards for trustees and fiduciaries are modified.9 4 The logic and wis-

dom of these harmonizing provisions will be discussed infra.9 5 The

UPIA provisions are located in the Nebraska statutes in Chapter 8,
article 22.96

C. THE UNIFORM CUSTODIAL TRUST ACT

In stark contrast to the other two uniform acts previously dis-

cussed, the Nebraska Legislature made numerous changes in the offi-

cial text of the UCTA.9 7 The "Introducer's Statement of Intent," which
was submitted in conjunction with L.B. 51, contains a listing of the
various departures from the "official text" of the UCTA. Of the eight-

een substantive sections of the UCTA, L.B. 51 makes changes in fif-

teen of the eighteen sections.98 As might be expected, some of these
changes are relatively minor while others are significant. Many of the

changes, it appears, were borrowed from the changes adopted by the

North Carolina legislature in its 1995 adoption of the act.9 9 While

North Carolina is considered a "UCTA" state by both NCCUSL and

the editors of the ULA, the ULA editors note that changes made by

the North Carolina legislature were so numerous so as to preclude the

editors from noting the changes in the statutory note.10 0 Nebraska,
no doubt, will be placed in the same category as North Carolina.

93. L.B. 54 §§ 1 to 13, Neb. Unicameral, 94th Leg., 1st Sess. (1997) [hereinafter
L.B. 54]. On this basis Nebraska would qualify as a "UPIA" state.

94. L.B. 54 §§ 14-18, supra note 93. This "added matter" may not be picked up in
the Uniform Laws Annotated in its statutory notes.

95. See infra notes 152-67.
96. From information furnished by Professor John Gradwohl in 1997 ANNUAL IN-

STITUTE ON THE SURVEY OF NEBRASKA LAw (University of Nebraska College of Law;
Young Lawyers Section, Nebraska State Bar Association).

97. L.B. 51, supra note 84. Recall that L.B. 51 was the outgrowth of a prior legisla-

tive bill (L.B.) and a study committee revision of that bill. See supra note 82 and accom-
panying text.

98. Introducer's Statement of Intent, L.B. 51, Banking, Commerce and Insurance
Committee, Neb. Unicameral, 95th Leg., 1st Sess. (1997).

99. N.C. GEN. STAT. §§ 33B-1 to -22 (1996).
100. An indication that the North Carolina act is a "substantial adoption of the ma-

jor provisions" of the UCTA.
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In addition to the changes that were made in the language of the
Uniform act, L.B. 51 added a new section that was not contained in
the official text of the act. This provision was also borrowed from the
North Carolina model. 10 1

Not all of the numerous instances of substitution, omission, and
addition contained in L.B. 51 are worthy of extended discussion. What
follows is a highly selective listing of the more noteworthy changes to
the UCTA effectuated by L.B. 51.

1. Creation of a Custodial Trust (Section 2 of UCTA)

Section 2(a) of UCTA generally provides that a custodial trust
may be created "by a written transfer of the property to another per-
son, evidenced by registration or by other instrument of transfer...
naming as beneficiary, an individual who may be the transferor, in
which the transferee is designated . . .as the custodial trustee." 10 2

According to the drafters, it is expected that the format of "A as custo-
dial trustee for B," which is contemplated by Sections 2 and 18 of the
UCTA, would be the "most common way in which a custodial trust
would be created." 10 3 This format follows the approach taken by the
Uniform Transfers to Minors Act.

The Nebraska version of this section includes the words "under
sections 30-2801 to 30-2805" after the phrase "by registration. 10 4 The
cross-reference is to the trust registration provisions of the Nebraska
Probate Code. Whether or not this is a sensible addition to the official
text will be discussed infra.10 5

2. Limitations on Amount (Section 5 of UCTA; Section 21 of L.B.
51)

Section 5 of the UCTA is in the nature of a "facility-of-payment"
clause; it allows persons owing money to an incapacitated individual
to discharge a fixed obligation by payment to the custodial trustee. 106

Under the proposed language of the UCTA, the amount that may be
paid under this provision is limited to $20,000; under L.B. 51 the
amount is reduced to $10,000.107

101. See Introducer's Statement of Intent, L.B. 51, Banking, Commerce and Insur-
ance Committee, 95th Leg., 1st Sess. (1997).

102. UNIFORM CUSTODIAL TRUST ACT § 2, 7A U.L.A. 13 (Supp. 1997).
103. Id. § 2 cmt., 7A U.L.A. 14 (Supp. 1997).
104. NEB. REV. STAT. § 30-3503 (Supp. 1997).
105. See infra notes 168-77 and accompanying text.
106. UNIFORM CUSTODIAL TRUST ACT § 5 cmt., 7A U.L.A. 16 (Supp. 1997).
107. Compare Id. § 5, 7A U.L.A. 16 with NEB. REV. STAT. § 30-3506 (Supp. 1997).
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Section 21 of L.B. 51 adds a provision not found in the UCTA. 0 8

This provision, borrowed from North Carolina, limits the aggregate
amount that may placed in a custodial trust or trusts to one hundred
thousand dollars, "exclusive of the transferor's or declarant's personal
residence."

1 0 9

3. Durable Power of Attorney Holder (Sections 7 and 17 of UCTA)

Section 7(f) of the UCTA provides that the holder of a durable
power of attorney for an incapacitated beneficiary cannot terminate or
direct the administration or termination of a custodial trust.110 L.B.
51 deletes subsection (f) and further provides, in an amendment to
Nebraska's version of Section 17 of the UCTA, that upon termination
of the custodial trust, the custodial trust property is to be distributed
"to the holder of the beneficiary's power of attorney.""'

4. Determination of Incapacity (Section 10 of UCTA)

Section 10 of the UCTA, according to its Comment, is
... one of the more important sections of the Act under which
the custodial trustee may determine that the beneficiary is
incapacitated so the trust will change from one subject to the
control of the beneficiary to a discretionary trust for the
beneficiary.

112

Under subsection (d) of Section 10, a judicial proceeding is author-
ized to determine whether a beneficiary is "incapacitated."113 Legisla-
tive Bill 51 adds a sentence to that section which states that a
determination of incapacity under this section "does not require ap-
pointment of a guardian or conservator unless, in the discretion of the
court, such appointment is otherwise warranted."1 14 An additional
subsection (g), added by L.B. 51, provides that a custodial trustee is
not liable for competency determinations as to the beneficiary made in
good faith. 115 Both of these changes, once again, are borrowed from
North Carolina. 11 6

108. L.B. 51, supra note 84.
109. Compare N.C. GEN. STAT. § 33B-22 with NEB. REV. STAT. § 30-3521 (Supp.

1997).
110. UNIFORM CUSTODIAL TRUST ACT § 7, 7A U.L.A. 18 (Supp. 1997).
111. NEB. REV. STAT. § 30-3518 (Supp. 1997). The first named person under this

section to whom the trustee is required to distribute the property is the "beneficiary, if
not incapacitated or deceased." Thus the "power of attorney" provision would become
operative only if the beneficiary is "incapacitated."

112. UNIFORM CUSTODIAL TRUST ACT § 10 cmt., 7A U.L.A. 21 (Supp. 1997).
113. Id. § 10, 7A U.L.A. 20 (Supp. 1997).
114. NEB. REV. STAT. § 30-3511 (Supp. 1997).
115. Id.
116. N.C. GEN. STAT. § 33B-10 (1996).
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5. Distribution on Termination-Witnessing and Acknowledgment
(Section 17 of UCTA)

Upon termination of the custodial trust by death of the benefici-
ary, Section 17(a)(3) of the UCTA provides that the trustee shall dis-
tribute the custodial trust property "as last directed in a writing
signed by the deceased beneficiary while not incapacitated and re-
ceived by the custodial trustee during the life of the deceased benefici-
ary."1 17 Under this subsection, the formalities requirements are
minimal.

However, L.B. 51, tracking North Carolina law once more,
amends this subsection to require that the documents designating the
persons to take the custodial trust property must also be signed by
two witnesses and acknowledged by the beneficiary or transferor
before a notary public.1 18

IV. DRAFTING CONSIDERATIONS

Having reviewed the national and Nebraska versions of UMIFA,
UPIA, and UCTA, it is time to consider the impact the three acts
might have on the lives of practicing attorneys and their clients. The
estate planning lawyer is primarily a futurist-looking at what can be
done now in planning for the uncertain future. It is by giving sound
advice and drafting appropriate documents that transactional lawyers
practice their professional skills. What lessons might the estate plan-
ning and transactional lawyers learn from closely examining the three
major pieces of legislation that have come upon the scene? Some pre-
liminary thoughts on this topic follow.

A consideration of drafting must take into account the role played
by "rules of construction." These "default rules" provide the backdrop
for discussion of the UMIFA and UPIA "rules."

In the Nebraska Probate Code, there are, in Part 6 of Chapter 30,
a number of statutes under the heading "Rules of Construction."1 19 As
indicated by Uniform Probate Code's "General Comment" to this Part,
"the rules set forth in this part yield to a contrary intent ... and are,
therefore, merely presumptions."' 20 The effect of having a rule of con-
struction is to furnish a presumptive' or default rule, which "rule" will

117. UNIFORM CUSTODIAL TRUST ACT §17, 7A U.L.A. 27 (Supp. 1997).
118. Compare N.C. GEN. STAT. § 33B-17 (1996) with NEB. REV. STAT. §30-3518

(Supp. 1997).
119. NEB. REV. STAT. §§30-2339 to -2350 (Reissue 1995).
120. UNIF. PROBATE CODE at 72 (8th ed. 1989 official text) (Part 6 General Com-

ment). The most recent version of this comment in the revised 1990 UPC states that the
rules set forth in this section "yield to a finding of a contrary intention and are therefore
rebuttable presumptions." UNIF. PROBATE CODE at 131 (11th ed. 1993 official text) (Part
6 General Comment).

19971



CREIGHTON LAW REVIEW

have the effect of creating a presumption (thereby shifting the burden
of proof).12 1 As the Nebraska statute puts it, "[t]he rules of construc-
tion expressed [in the statutes] apply unless a contrary intention is
expressed by will."1 2 2

To the extent that an attorney is confronted with a "contrary rule"
at the drafting stage, there is no problem. The attorney is free to rebut
that rule (thereby effectively cancelling its presumptive effect). How-
ever, if the attorney does not take the step of rebutting the rule by
appropriate language, the rule of construction will apply by default.
Although the context in which rules of construction are presently be-
ing discussed is in the context of wills, the applicability of rules of
construction should not be so narrowly confined.1 23 After all, there are
all kinds of constructional rules applicable to all sorts of dispositive
instruments. 12 4 Moreover, the world of constructional rules extends to
the law of contracts, the law of corporations, and almost any area of
law one can imagine wherein construction of a writing is involved. 12 5

A. THE UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

1. Appropriation of appreciation

One of the key provisions of UMIFA is the section authorizing the
governing board to "spend" so much of the net appreciation of the
fund's endowment as is prudent. 12 6 However, the very next section
states that preceding statute's authorization "does not apply if the ap-
plicable gift instrument indicates the donor's intention that net appre-
ciation shall not be expended.' 2 7 Thus UMIFA's "rule" regarding
"spending" net appreciation only applies where the donor has not
specified otherwise. It should be noted that the drafters of UMIFA, in
their statute labelled "Rule of construction," have indicated that an

121. Whether the term "presumption" means precisely what it means in the law of
evidence is not altogether clear. See NEB. REV. STAT. § 27-301 (Reissue 1995) (stating
that a "presumption" imposes on the party against whom it is directed "the burden of
proving that the nonexistence of the presumed fact is more probable than its exist-
ence"); In re Estate of McGowan, 197 Neb. 596, 250 N.W.2d 234 (1977) (stating that a
presumption of undue influence not within ambit and meaning of section 27-301).

122. NEB. REV. STAT. § 30-2341 (Reissue 1995) (emphasis added).
123. The 1990 revision of Article II of the Uniform Probate Code produced two sets

of constructional rules: Part 6 of Article II applies "only to wills"; Part 7 of Article II
applies to "wills and other dispositive instruments." UNIF. PROBATE CODE at 131, 152
(11th ed. 1993 official text).

124. Most notably, for example, deeds and trusts.
125. Consider, for example, the rules of construction that have been developed in

construing the language of the constitution or of the statutes.
126. NEB. REV. STAT. § 58-603 (Cum. Supp. 1996). See supra note 25 and accompa-

nying text.
127. NEB. REV. STAT. § 58-604 (Cum. Supp. 1996) (emphasis added). The heading for

this section is "Rule of construction." Id.
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"income only" provision, or similar language-traditional language in-
dicating that an endowment is being created-will not be deemed to
be the "contrary intent. 1 28 The moral of the story is clear: Unless the
drafter specifically states that the net appreciation may not be spent
or expended, the statutory rule authorizing the spending of such ap-
preciation will be applicable.

2. Investment Authority and Delegation of Investment Management

The statutes pertaining to investment authority and delegation of
investment management are both phrased as rules of construction. 129

In each of them there is language indicating that the statutory rules
apply unless there is language in the "applicable gift instrument" to
the contrary. 130

3. Removing Restrictions

The UMIFA provision relating to release of restrictions goes in an
entirely different direction: Even if the applicable gift instrument con-
tains a restriction on the use or investment of an institutional fund,
the district court, upon proper showing, may remove the restric-
tion. 13 1 Dead hand control is not absolute.

4. Investment and Spending Policies

From the standpoint of the person drafting the instruments, the
default rules of the UMIFA may be perfectly satisfactory. However,
from the standpoint of one who is advising the governing board of elee-
mosynary institutions, it is advisable to think about the written poli-
cies that the governing board should have in place relating to the
topics of spending of appreciation, investment policies, and delegation
of investment management. UMIFA allows the governing board to do
certain things (unless prohibited by the gift instrument); it does not
require the board to act in a certain fashion.

The standard of ordinary business care and prudence, which the
act sets forth as the standard for governing boards, surely includes the
formulation of written policies for important issues such as the

128. NEB. REV. STAT. § 58-604 (Cum. Supp. 1996). The statute, by its terms, is retro-
active in application. Id.

129. NEB. REV. STAT. §§ 58-605 to -606 (Cum Supp. 1996).
130. Id.
131. NEB. REV. STAT. § 58-608 (Cum. Supp. 1996). There is probably not much new

here. See John A. Creighton Home for Poor Working Girls v. Waltman, 140 Neb. 3, 299
N.W. 261 (1941) (holding that restricted investments hampered ability of corporate
trustee to produce adequate return; district court had inherent powers as court of equity
to modify restrictions).
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"spending" of appreciation. 132 As another author has noted, there
needs to be written "guidelines" for fiduciaries that assist them in car-
rying out their investment duties.13 3

B. THE NEBRASKA UNIFORM PRUDENT INVESTOR ACT

1. Nature of Rule

The very first section of the Nebraska UPIA emphasizes the na-
ture of the statutory prudent investor rule.1 34 Subsection (2) of Ne-
braska Revised Statutes Section 8-2202 provides that "[tihe prudent
investor rule, a default rule, may be expanded, restricted, eliminated,
or otherwise altered by the provisions of a trust. A trustee is not liable
to a beneficiary to the extent that the trustee acted in reasonable reli-
ance on the provisions of the trust."13 5

The Nebraska UPIA also contains a section which lists a number
of terms which, unless otherwise limited or modified, shall be deemed
to authorize any investment or strategy permitted under the UPIA. 136

These terms include the following: "legal investments"; "authorized in-
vestments" and other verbal formulations which articulated the his-
toric "prudent person" standard. 13 7 The Nebraska UPIA is retroactive
in its application with regard to the trusts affected; it is not retroac-
tive as to particular decisions or actions of a trustee.138

2. Implications for Drafting

A recent commentator, introducing the topic of drafting sugges-
tions in light of the new prudent investor rule, begins with a sobering
(and perhaps startling) thesis:

132. NEB. REV. STAT. § 58-607 (Cum. Supp. 1996). Particularly so if the eleemosy-
nary institution is an educational institution. For an excellent review of spending poli-
cies and endowments held by educational institutions. See generally Dobris, 28 REAL
PROP. PROB. & TR. J. at 49; Daugherty, 57 EDUG. L. REP. at 319.

133. An excellent recent article discusses the new prudent investor standard and its
impact on charitable organizations. See Carolyn L. Duranio, Fiduciary Concerns Under
Prudent Investor Standard, TR. & EST.,,Dec. 1996, at 33. Especially helpful in this arti-
cle is the listing of "Guidelines For Fiduciaries." Id. at 40.

134. NEB. REV. STAT. § 8-2202 (Supp. 1997).
135. NEB. REV. STAT. § 8-2202(2).
136. NEB. REV. STAT. § 8-2211 (Supp. 1997).
137. Id. The classic prudent person rule, as articulated in Harvard College v. Am-

ory, 26 Mass. (9 Pick.) 446 (1830), finds its way into the listing of comparable language
in Neb. Rev. Stat. § 8-2211:

authorized investments, using the judgment and care under the circumstances
then prevailing that persons of prudence, discretion, and intelligence exercise
in the management of their own affairs, not in regard to speculation, but in
regard to the permanent disposition of their funds, considering the probable
income as well as probable safety of their capital.

NEB. REV. STAT. § 8-2211.
138. NEB. REV. STAT. § 8-2212 (Supp. 1997).
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Presently, however, more and more observers are recognizing
that the Prudent Investor Rule creates greater (not less) po-
tential for liability, because it imposes higher investment
standards for fiduciaries than did the prior system of laws.
There is clearly no longer a safe harbor or a statutory list of
safe investments in which a fiduciary can invest. Instead, the
Prudent Investor Rule emphasize diversification and
thoughtful analysis-and reanalysis-of the performance of
each portfolio in relation to the objectives of each separate
account. 

139

Now one would think that if the author is correct in his statement
that the new prudent investor rule creates greater potential for fiduci-
ary liability, the solution lies in drafting. If, indeed, the new prudent
investor rule, is, as UPIA proclaims, a "default rule," then the door is
wide open to simply draft around it. So what mightbe done in drafting
to deal with the perceived "greater potential for fiduciary liability"?

One of the first questions that arises is whether and under what
circumstances it makes sense for a drafter to authorize a standard of,
what appears at first blush, to be a standard of imprudence. If the
UPIA's modern portfolio theory is sound, then it would be counter-
intuitive to suggest that someone drafting a trust would opt out of the
scheme which, one is led to believe, is in the best interests of the bene-
ficiaries. In this context, consider the views of David Hodgman, the
author quoted above, who states that:

From a drafting perspective, the challenge now is to craft
trust documents and investment powers, and other directions
to a trustee, that address unique situations in which the ap-
plication of the Prudent Investor Rule, particularly its em-
phasis on diversification, is not appropriate. Common
circumstances in which such deviation will be desirable in-
clude irrevocable life insurance trusts and family businesses.
A related concern is the conflict of interest rules that apply to
prevent a fiduciary from wearing the multiple hats that often
exist in the context of a family business, where the trustee
may also be an officer, director, or employee of the family
business. Moreover, conflict concerns arise in ever-increasing
frequency for corporate fiduciaries that offer investment prod-
ucts (such as mutual funds), for which the fiduciary or an af-
filiated company receives fees in addition to regular trustee's
fees. 140

Consider in the context of the foregoing a Nebraska testamentary
trust containing the family farm or ranch as the sole asset. Is there a

139. David R. Hodgman, Fiduciary Investments: Drafting for Nonconformity, 23
EST. PLAN. 489 (Dec. 1996).

140. Hodgman, 23 EST. PLAN. at 489-90.
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"diversification" issue present, similar to the example mentioned by
Hodgman? How would that hypothetical (a none too-fanciful illustra-
tion) play out under the Nebraska Uniform Prudent Investor Act? If
there is a problem, how would one draft out of it?

First a look at the Nebraska UPIA provisions that are applicable.
Under the applicable Nebraska statute, there is a listing of the factors
a trustee may consider as bearing upon the risk/return objectives. 14 1

One of these factors is "an asset's special relationship or special value,
if any, to the purposes of the trust or to one or more of the benefi-
ciaries." 142 The official comment states that this section was written
to allow the trustee to take into account the beneficiaries' preferences
"respecting heirlooms or other prized assets."1 43 But why couldn't the
family farm or ranch have the requisite "special value"?

The Nebraska Uniform Prudent Investor Act's diversification
statute states that the trustee's duty to diversify investments applies
"unless the trustee reasonably determines that, because of special cir-
cumstances, the purposes of the trust are better served without diver-
sifying."'1 44 The official comment to this section states:

[c]ircumstances can, however, overcome the duty to diversify.
For example, if a tax-sensitive trust owns an underdiversified
block of low-basis securities, the tax costs of recognizing the
gain may outweigh the advantages of diversifying the hold-
ing. The wish to retain the family business is another situa-
tion in which the purposes of the trust sometimes override
the conventional duty to diversify. 145

The family business may be a family farm or ranch and retention
of that asset for future generations of the family may be uppermost in
the mind of the trust's settlor. Are the requisite "special circum-
stances" now present justifying non-diversification? One would cer-
tainly hope so. 146

141. NEB. REV. STAT. § 8-2203 (Supp. 1997).
142. NEB. REV. STAT. § 8-2203(3)(h).
143. UNIF. PRUDENT INVESTOR ACT § 2 cmt., 7B U.L.A. 23 (Supp. 1997) (citing ILL.

COMP. STAT. §5/5(a)(4) (West 1992)).
144. NEB. REV. STAT. § 8-2204 (Supp. 1997).
145. UNIF. PRUDENT INVESTOR ACT § 3 cmt., 7B U.L.A. 26 (Supp. 1997).
146. Helpful to this discussion is the language of comment d in Restatement (Third)

Trusts § 229 (1992) under the heading of "diversification," particularly, Illustration 2.
Retention of a family farm in the light of the settlor's objectives may trump the duty to
diversify. RESTATEMENT (THIRD) OF TRUSTS (Prudent Investor Rule) § 229 cmt. d, illus. 2
(1992).

John Langbein, who has written extensively on this topic, has also taken note of the
"special circumstances" which may justify an "underdiversified trust fund":

It will remain common to place a family firm or a family farm in trust, notwith-
standing that such a trust will often be underdiversified. There's nothing
wrong with using a trust as part of the succession arrangements for a family
enterprise.
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The above discussion is designed to spur thinking about appropri-
ate drafting in the light of the Nebraska Uniform Prudent Investor
Act. David Hodgman, who has written thoughtfully about this topic,
observes that "[t]he drafting challenge, therefore, becomes one of truly
capturing and communicating the grantor's intent in a way that pro-
tects the fiduciary, but does not go so far as to create undesirable flexi-
bility."147 It would appear that one way to meet this challenge, at
least in some instances, is to recite the settlor's purpose in deviating
from the default rule of the Nebraska Uniform Prudent Act. Surely
some degree of "imprudence" will be tolerated such that the intent of
the settlor will be given priority over the wishes of the beneficiaries for
maximization of return. 148

C. THE NEBRASKA UNIFORM CUSTODIAL TRUST ACT

There is little to be said about drafting considerations when it
comes to the Nebraska Uniform Custodial Trust Act. Section 30-3519
provides two forms for creating custodial trusts: a "transfer" form and
a "declaration" form, following the model of the Uniform Transfer to
Minors Act. 14 9 These "safe harbor" forms also resemble the forms set
forth in the nonprobate article of the Nebraska probate code.' 50 The
introducer's example of the most typical transaction under the act is
the situation whereby a person "would transfer intangible property,
such as securities or bank accounts, to a custodial trustee."15 1 The
form is in place for implementation. Practical questions remain: Will
financial institutions make such forms available? Will financial insti-
tutions be aware of this option? Will attorneys be aware of this avail-
able option in reviewing with a client the range of options available?
Will there be any public awareness campaign by any group (such as

Langbein, 81 IowA L. REV. at 665.
147. Hodgman, 23 EST. PLAN. at 490.
148. The emphasis in the present discussion is on the topic of diversification, a topic

that seems quite closely connected to the "Duties at Inception of Trusteeship." See NEB.
REV. STAT. § 8-2211.

One wonders how the "drafting for non-conformity" dialogue would play out in the
context of other trustee duties: (1) duty of loyalty; (2) duty of impartiality. See NEB.
REV. STAT. §§ 8-2206 to -2207. The Hodgman article borders on these topics when it
mentions conflict of interest problems. Hodgman, 23 EST. PLAN. at 490. Should we al-
low the trustee, by virtue of settlor's permission, to engage in self-dealing and favorit-
ism? Perhaps if the settlor furnishes a satisfactory rationale for authorizing such
breaches, the court might be receptive. On the other hand, courts are notoriously hostile
to exculpatory-type clauses.

149. NEB. REV. STAT. § 30-3519 (Supp. 1997); NEB. REV. STAT. §§ 43-2701 to -2724
(reissue 1993).

150. NEB. REV. STAT. § 30-2719 (Reissue 1995).
151. Introducer's Statement of Intent, L.B. 51, Banking, Commerce and Insurance

Committee, Neb. Unicameral, 95 th Leg., 1st Sess. (1997).
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the American Association of Retired Persons) to promote this option?
Time will tell.

V. FINETUNING THE NEBRASKA VERSION OF THE
UNIFORM ACTS

With regard to the three Uniform Acts discussed in this Article,
the Nebraska Unicameral has taken three different approaches: As to
UMIFA, there were no changes in substance from the official text; As
to UPIA, there were changes made in regard to its applicability; As to
UCTA, there were a wholesale series of changes, modelled primarily
upon the changes made by the North Carolina legislature. It is now
time to evaluate these approaches.

A. UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT

The decision to enact UMIFA without any substantive changes is
to be commended as the Act's approach to spending of appreciation
and delegation of investment management is sensible. It was
UMIFA's approach to investments that served as the precursor to the
UPIA. About the only negative comment that might be offered is to
question why it took so long for this legislation to come about.

B. UNIFORM PRUDENT INVESTOR ACT

The Prefatory Note to UPIA states:
The Uniform Prudent Investor Act regulates the investment
responsibilities of trustees. Other fiduciaries-such as execu-
tors, conservators, and guardians of the property-sometimes
have responsibilities over assets that are governed by the
standards of prudent investment. It will often be appropriate
for states to adapt the law governing investment by trustees
under this Act to these other fiduciary regimes, taking into
account of such changed circumstances as the relatively short
duration of most executorships and the intensity of court su-
pervision of conservators and guardians in some jurisdictions.
The present Act does not undertake to adjust trust-invest-
ment law to the special cii'cumstances of the state schemes
for administering decedent's estates or conducting the affairs
of protected persons.15 2

As noted above, the Nebraska Unicameral did extend the provi-
sions of UPIA to personal representatives and conservators. 153 The
Introducer's Statement of Intent does not mention the extension of the

152. UNIF. PRUDENT INVESTOR ACT (Prefatory Note), 7B U.L.A. 20 (Supp. 1997).
153. See supra note 94 and accompanying text.
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new rule to personal representatives and conservators.15 4 The "Com-
mittee Statement" simply refers to "harmonizing" existing statutes
with the new legislation. 155 The "harmonizing" decision is under-
standable given the structure of the Nebraska statutes at the time,
but it is doubtful whether serious thought was given to the decision to
"harmonize."

When the UPIA was introduced in Nebraska, existing statutory
law contained:

(1) a generic pre-Uniform Probate Code provision pertaining
to investment of funds by trustees, guardians, conservators,
executors and administrators, that recited the old prudent
person investment standard ("shall invest the same in invest-
ments of the nature which men of prudence, discretion, and
intelligence acquire or retain in dealing with the property of
another .... ,,); 156

(2) a UPC-based provision which articulated a general stan-
dard of care and performance for trustees. This section states
that a "trustee shall observe the standards in dealing with
the trust assets that would be observed by a prudent man
dealing with the property of another .... ;157

(3) a provision of the Uniform Trustees' Powers Act which
contained a definition of "prudent person" as "a trustee whose
exercise of trust powers is reasonable and equitable in view of
the interests of income or principal beneficiaries, or both, and
in accordance with the standards of care provided for trustees
in section 30-2813;"158
(4) a UPC-based provision which articulated the general du-
ties of a personal representative as follows: "A personal repre-
sentative is a fiduciary who shall observe the standards of
care applicable to trustees as described by Section 30-
2813;"159
(5) a UPC-based provision which simply articulated the gen-
eral duty of a conservator as "to act as a fiduciary and [to]
observe the standards of care applicable to trustees as de-
scribed in section 30-2813."160

Enactment of the UPIA by the Unicameral clearly necessitated a
decision as to what to do with the generic pre-UPC provision, section
30-3201. The statute could have been repealed, the reference to

154. L.B. 54, Introducer's Statement of Intent, Banking, Commerce and Insurance
Committee, 95th Legislature, 1st Sess. (1996).

155. Committee Statement, L.B. 54, Committee on Banking, Insurance and Com-
merce, 95th Legislature, 1st Sess. (1996).

156. NEB. REV. STAT. § 30-3201 (Reissue 1995).
157. NEB. REV. STAT. § 30-2813 (Reissue 1995).
158. NEB. REV. STAT. § 30-2819(2) (Reissue 1995).
159. NEB. REV. STAT. § 30-2464 (Reissue 1995).
160. NEB. REV. STAT. § 30-2646 (Reissue 1995).

1997]



CREIGHTON LAW REVIEW

"trustee" could have been deleted, or the new Nebraska Prudent In-
vestor Act could be mandated as the new standard for all fiduciaries
named. For better or worse, the Unicameral choose the last-named
option.

That fateful decision is highly questionable, but once it was made,
there was a domino effect as to the other statutes listed above. But
that simple explanation is not the entire story.

Section 30-2813, which is the statute cross-referenced by the
three remaining above-listed statutes, is a statute that does not ad-
dress investment duties of trustees specifically. 161 This statute has its
origins in trust law in regard to the trustee's duty to exercise reason-
able care and skill. The Restatement (Second) of Trusts, in Section
174, states, as a general rule, a "trustee is under a duty to the benefici-
ary in administering the trust to exercise such care and skill as a man
of ordinary prudence would exercise in dealing with his own prop-
erty. .... 162 When the Uniform Probate Code came out in 1969, the
Code drafters deliberately departed from the Restatement rule by
changing the standard to "dealing with the property of another" in-
stead of "with his own property."163 Ironically enough, the UPC draft-
ers defended the change on the ground that the standard adopted "has
been articulated in some decisions regarding the duty of a trustee con-
cerning investments." 164 So the proverbial tail (trustee's duty regard-
ing investments) is wagging the dog (trustee's general standard of
care and performance).

If it is possible to separate the trustee's standard of care and per-
formance from the trustee's duties regarding investments, then, there
was, in theory, nothing compelling the Nebraska Unicameral to mod-
ify Section 30-2813 when it enacted the UPIA. The Unicameral's en-
graftment of the Nebraska Prudent Investor Act onto Section 30-2813
is incongruous. That change now causes the domino effect all over
again since Sections 30-2464, 30-2648 and 30-2819 all refer to Section
30-2813.

Should the Nebraska Prudent Investor Act be made applicable to
personal representatives and conservators? That decision, as the Pref-
atory Note quotation indicates, is a debate over policy considera-
tions-some principles of trust law are inappropriate for other types of
fiduciaries. Personal representatives are temporary custodians of the
property for a relatively brief duration; applying the principles of mod-

161. NEB. REV. STAT. § 30-2813.
162. RESTATEMENT (SECOND) OF TRUSTS § 174 (1959).
163. Compare UNIF. PROBATE CODE § 7-302 (Official Text 1970) (emphasis added)

with RESTATEMENT (SECOND) OF TRUSTS § 174 (1959).
164. UNIF. PROBATE CODE § 7-302 cmt. (1970) (citing In re Cook's Trust Estate, 171

A. 730 (Del. Ch. 1934)).

[Vol. 31



NEBRASKA TRUST LAW

ern portfolio theory to these fiduciaries can only complicate the law
unnecessarily without any corresponding benefit. Conservators may
be in the position of holding property in a fiduciary capacity for longer
periods of time than personal representatives, but once again, the ben-
efit of applying modern portfolio to conservators is highly questiona-
ble. Aren't there more important matters to be addressing in the law
of conservatorship than the issue of suitable and appropriate
investments?

The Unicameral, in its zeal to apply the Nebraska UPIA, seems to
have gotten off track. Instead of applying the Nebraska UPIA to per-
sonal representatives and conservators, what about applying the Ne-
braska UPIA to, surprise, surprise, those holding funds for
eleemosynary purposes and those trustees holding property under the
terms of a "custodial trust"? UMIFA has an early version of the mod-
ern portfolio theory, but why not bring it up to date? The Nebraska
UCTA states that the custodial trustee "shall observe the standard of
care that would be observed by a prudent person dealing with prop-
erty of another and is not limited by any other law restricting invest-
ments by fiduciaries."1 6 5 Custodial trustees, are, after all, trustees,
too! 166

In reviewing this matter of harmonizing statutes, the Unicameral
might well consider all of the provisions contained in Article 32 of
Chapter 30. Certain of the statutes contained in this article are clearly
related to the topic of investments by trustees and, it would appear,
are superseded by provisions of the Nebraska UPIA.16 7

C. UNIFORM CUSTODIAL TRUST ACT

The Nebraska UCTA, as noted above, added the words "under
Sections 30-2801 to 30-2805" in the section dealing with creation of a
custodial trust by transfer to another person by "registration."168 "Re-
gistration" is not a defined term under the Nebraska UCTA. Recall
that the Prefatory Note indicates that the most typical form that the
custodial trust will take is a transfer of intangible property, such as
securities and bank accounts, to a custodial trustee. 169 The forms sec-
tion of the Nebraska UCTA indicates how that transfer can be struc-

165. NEB. REV. STAT. § 30-3508 (Supp. 1997).
166. This suggestion is not to be taken seriously! A custodial trustee, often dealing

with a single asset, should not be subjected to modern portfolio theory!
167. See, e.g., NEB. REV. STAT. § 30-3204 (Reissue 1995) (discussing the topic of re-

tention of securities received by a fiduciary). This section appears unnecessary in light
of NEB. REV. STAT. § 8-2205 (Supp. 1997).

168. NEB. REV. STAT. § 30-3503 (Supp. 1997). See supra note 104 and accompanying
text.

169. UNIF. CUSTODIAL TRUST ACT, 7A U.L.A. 10 (Supp. 1997).
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tured when securities or bank accounts are used.170 For those who are
familiar with the format of the Uniform Transfer to Minors Act,171 the
Multiple-Person accounts provisions of the Nebraska Probate Code 172

or the TOD Security Registration provisions of the Nebraska Probate
Code, 173 the forms section of the Nebraska UCTA contains pretty fa-
miliar options.

The options that are provided are geared to the usual methods by
which titled assets are held. For instance, a security is registered in
the form " as custodial trustee for (name of beneficiary)
under the Nebraska Custodial Trust Act."1 74 This is exactly what
would be expected since it follows the format of the Transfer to Minors
Act and the TOD Security Registration Act. But what of the require-
ment of "registration under sections 30-2801 to 30-2805"?175 The
cross-reference is to UPC-based provisions of the Nebraska Probate
Code providing for optional registration of trusts by filing a statement
containing certain information "in the court of this state at the princi-
pal place of administration."1 76 Why custodial trusts, of all things,
should be subject to a requirement of mandatory registration with a
court is hard to figure. 177

Another question provision of the Nebraska UCTA is the writing
requirement, borrowed from North Carolina, embedded in the "Distri-
bution on Termination" section.178 As noted above, there are witness-
ing and acknowledgment requirements that have been added to the
statute.179 In this age of nonprobate transfers and holographic wills,
this change is explainable only under the "abundance of caution" the-
ory of lawyering. Millions of dollars can pass through nonprobate
transfers without court involvement with minimal formality and yet a
custodial trust disposition, which is capped in amount, must be exe-
cuted with formalities more onerous and rigorous than the Nebraska
Wills Act.' s0

170. NEB. REV. STAT. § 30-3519 (Supp 1997).
171. NEB. REV. STAT. §§ 43-2701 to -2724 (Reissue 1993).

172. NEB. REV. STAT. §§ 30-2716 to -2721 (Reissue 1995).
173. NEB. REV. STAT. §§ 30-2734 to -2746 (Reissue 1995).
174. NEB. REV. STAT. § 30-3519(b)(1).
175. NEB. REV. STAT. § 30-3503(a).
176. NEB. REV. STAT. § 30-2801 (Reissue 1995). The "court" referred to is the county

court. NEB. REV. STAT. § 30-2209(5) (Reissue 1995).
177. No other state that has enacted the UCTA (not even North Carolina!) has ad-

ded this particular language. Perhaps the "may register" language of Section 30-2801 is
enough to save the day, but it appears to be a total misfit so far as the author is
concerned.

178. NEB. REV. STAT. § 30-3518 (Supp. 1997).

179. See supra notes 117-18 and accompanying text.
180. NEB. REV. STAT. § 30-2327 (Reissue 1995); NEB. REV. STAT. § 30-3521 (capping

amount at $100,000 in net value).
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VI. CONCLUSION

There is a new look in Nebraska trust law and Nebraska attor-
neys have the legislature to thank (or blame). New options are avail-
able and, particularly for drafters, the options require thoughtful
decision-making and thorough review. The only thing that is certain is
that more changes are in store. Here is what you might expect in the
future.

Those who are studying trust law and fiduciary administration
law see the handwriting on the wall: the property distinction between
"income" and "principal" is fast becoming outmoded. 18' The tradi-
tional manner in which trusts are structured with careful separation
between "income" and "principal" beneficiaries is likely to change for a
variety of reasons. That change has already occurred in federal estate
and gift tax law with its rules pertaining to the charitable remainder
trust.182

Given the national developments, it is not surprising at all that
the National Conference of Commissioners on Uniform State Laws
has put forth a proposal for a new Uniform Principal and Income
Act.18 3 With the adoption of the UPIA, Nebraska law has taken a sig-
nificant step forward in moving away from the traditional "principal-
income" distinction. A new principal and income act is the next logical
step.

181. Professor Jerry Kasner has expressed concerns that the prudent investor rule
may create some "real problems"-one of which is triggered by the elimination of the
traditional "income-principal" distinction. According to Professor Kasner, the new rule
may "avoid or reduce investments which generate income." This is problematic for Kas-
ner because "income" is still "the basis for determining payments to present benefi-
ciaries and the dilemma of balancing the interests of income and remaindermen
beneficiaries may be worsened. Jerry Kasner, A Trust Law Professor's Perspective, 134
TR. & EST. 58, 59 (May 1995).

Professor Kasner offers two other thoughtful observations: (1) the new rules "will
not work well in the case of many trusts which do not consist of marketable securities
and similar investments"; (2) the new rules "will not work well where the trustee is not
a professional." Id. at 68.

This article has addressed the problem of the "underdiversified" trust which con-
sists of a family firm or farm. It appears that this problem is manageable under the
UPIA and, for sure, can be solved by appropriate drafting. With regard to the non-pro-
fessional trustee, I believe that Professor Kasner has a point and that point militates
against extending the UPIA to personal representatives and conservators. The non-pro-
fessional trustee may be well advised to delegate investment duties to a professional,
which is allowable under UPIA.

182. I.R.C. § 664 (1994).
183. The draft of the revision of the Principal and Income Act states that one of its

purposes is to "provide a means for implementing the transition to an investment re-
gime on principles embodied in the Uniform Prudent Investor Act..." NATIONAL CON-
FERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, REVISION OF UNIFORM PRINCIPAL
AND INCOME ACT (Prefatory Note) (1997).
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With regard to the drafting of trusts, the revolution occurring the

field of trust investment has sparked re-investigation and re-thinking
of the "old rules." According to Robert Wolf, "current trust drafting
follows old rules, continues old conflicts, and reduces returns."18 4 Ac-
cording to Wolf, there is a possibility that the trust document, not the
investment manager, is dictating the investment returns.18 5 This
leads him to propose the concept of the "total return" trust, which as
he puts it, "breaks the chains by which trustees and trust investments
are bound to the distinctions between accounting income and
principal."1

8 6

The traditional estate planner may still be the comfort zone of
relying upon old forms, old rules, and old distinctions. The modern
portfolio theory and its concept of "total return" has caused a para-
digm shift in abandoning traditional notions of "principal" and "in-
come." It may be argued that in this area that change is not necessary
or desirable.' 8 7 But, with due respect, that position misses the mark.
Some estate planners have accepted the fact that new challenges pres-
ently confront the drafter and that thoughtful consideration must be
given to meeting these challenges. This article has emphasized those
drafting challenges. Now is it is up to the practicing bar to accept
these challenges.

I would recommend that the Nebraska Legislature re-examine
some of the changes in the UCTA that it borrowed from North Caro-
lina. Despite my concern over these particular changes, I believe that
the basic thrust of the act is laudable. I believe that the authors of the
leading casebook on trusts and estates have accurately captured the
essence of the UCTA in the following quotation:

The custodial trust is designed for elderly persons of modest
means who consult attorneys in general practice, not estate
planning specialists, and who want an inter vivos trust for
management of assets in event of incapacity. Because the
terms of the trust are fixed by statute, there is little flexibil-
ity. Most lawyers have trust forms of their own and will pre-
fer to draft a trust for the particular client's objectives rather
than use an invariable form. But, where that is impractica-
ble, a custodial trust is better than a guardianship upon a
person's incapacity.18 8

184. Robert Wolf, Defeating the Duty to Disappoint Equally-the Total Return
Trust, 23 ACTEC Notes 47 (1997).

185. Id. at 48.
186. Id. at 67.
187. Professor Kasner, for one, believes that the abandonment of the "income-princi-

pal" distinction, which tends to focus on long term trends, "will not fit the needs of many
of our clients." Kasner, 134 TR. & EST. at 68.

188. J. DUKEMINIER & S. JOHANSON, WILLS, TRUSTS, AND ESTATES 386 (5th ed. 1995).
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The newer look in Nebraska trust law is a fascinating combina-
tion of the old and the new, the familiar and the unfamiliar. Fine-
tuning is in order, but, on balance, I applaud what the legislature has
done. Nebraska trust law has moved out of the nineteenth century as
we approach the twenty-first. And more changes are undoubtedly in
store as the venerable phrase "tempora mutantur" accurately summa-
rizes the inexorable ebb and flow of the law's development.


