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I. INTRODUCTION

This article discusses the Nebraska law of future interests, with
special emphasis on recent statutory and case law. The law of future
interests, one part of a larger body of the English common law re-
ferred to as the doctrine of estates,' emerged from medieval England
and survives in modified form today.2 In its origins the estates doc-
trine concerned real, as opposed to personal, property.3 Consistent
with the common law's development, Nebraska law has recognized
the creation of future interests in personalty. 4 In the modern day
setting, the attorney is most likely to encounter future interests in
the context of a trust, the corpus of which is typically personal prop-
erty.5 Future interests created in the context of a trust are referred
to as "equitable" future interests. Future interests created without a
trust, either in realty or personalty, are denominated "legal" future
interests.6 While it is still possible to create legal future interests in
Nebraska real estate, the estate planner should be sensitive to the
many problem areas that lurk in the creation of such interests.7

Defining the scope of the topic "future interests" is a task in it-
self. The term "future interests" is something of a misnomer, for a
future interest is an existing interest.8 More narrowly, the term "fu-

t This is Part One of a two-part article. Part Two will appear in Volume 18,
Issue 3 of the Creighton Law Review.

* Professor of Law, Creighton University School of Law. The author wishes to

acknowledge the financial support provided by the Winthrop and Frances Lane Foun-
dation and the research assistance of Cheryl M. Kessell, Class of 1986, Creighton Uni-
versity School of Law.

1. J. CRIBBET, PRINCIPLES OF THE LAW OF PROPERTY 20-26 (2d ed. 1975).
2. Id. at 27-38.
3. RESTATEMENT OF PROPERTY v. II Future Interests, introductory note at 505-06

(1936).
4. In re Estate of Wecker, 123 Neb. 504, 514, 243 N.W. 642, 646 (1932). See also

NEB. REV. STAT. § 76-101 (Reissue 1981) (term "future interests" means "interests
either legal or equitable, possessory or non-possessory, present or future, in land, or in
things other than land, including choses in action .. ").

5. E. HALBACH, JR. & E. SCOLES, PROBLEMS AND MATERIALS ON FUTURE INTER-

ESTs 3 (1977).
6. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, THE LAW OF PROPERTY § 1.5

(1984).
7. See generally Casner, Legal Life Estates and Powers of Appointment Coupled

with Life Estates and Trusts, 45 NEB. L. REV. 342 (1966).
8. L. SIMES & A. SMITH, THE LAW OF FUTURE INTERESTS § 1 at 3 (2d ed. 1956).



CREIGHTON LAW REVIEW

ture interests" refers to five denominated interests that are charac-
terized by one common element-the right to possession is delayed or
postponed.9 The five categories of future interests will be reviewed
briefly after a cursory look at the possessory estates at common law.
The other topics to be discussed herein are topics usually found in
the standard texts on the subject of future interests. 10 These topics
include a variety of constructional rules and rules of law, the most
infamous rule of law being the dreaded Rule against Perpetuities. To
be apologist for the topic of future interests is to carry a burden of
heavy weight. Yet, the warning must be sounded: ignorance may not
truly be bliss when it comes to this area of law. The warning must go
out to the draftsperson and litigator alike; failure to understand fun-
damental future interests concepts may result in the lawyer's jeop-
ardizing the client's case (at best) or a malpractice suit (at worst)."
A critical review of the case law reveals far too many instances in
which the source of the problem may be traced back to the scrivener
or litigator.

While this article concentrates heavily on recent Nebraska case
law, the Nebraska law of future interests is rather unusual in having
a rather large body of statutory law dealing with relevant future in-
terests topics. This statutory law in the main consists of the Uniform
Property Act 1 2 and the Nebraska Reverter Act.' 3 The historical
background of the law of future interests14 will not be recounted as
this review stresses the modern day developments. The common law
background can hardly be ignored, however, as the modern day stat-
utes were written against the common law backdrop of the doctrine
of estates. Indeed the common law doctrine of estates exists as part
of the Nebraska common law by virtue of the so-called "reception
statute,'1 5 which incorporates into Nebraska law "[s]o much of the
common law of England as is applicable and not inconsistent"'16 with

9. RESTATEMENT OF PROPERTY, supra note 3, at 519-20.
10. See, e.g., L. SIMES, HANDBOOK OF THE LAW OF FUTURE INTERESTS (2d ed. 1966);

H. CAREY & D. SCHUYLER, ILLINOIS LAW OF FUTURE INTERESTS (1941).
11. Privity may turn out to be the lawyer's best friend under the circumstances,

see St. Mary's Church v. Tomek, 212 Neb. 728, 325 N.W.2d 164 (1982), but the predic-
tion from this corner is that Tomek is destined to be overruled. So far as the author is
concerned, the sooner Tomek is overruled the better, as it is out of step with the
emerging consensus as to the duties owed by lawyers. Cf. Lucas v. Hamm, 56 Cal. 2d
583, -, 364 P.2d 685, 688, 15 Cal. Rptr. 821, 824 (1961) (lack of privity between the tes-
tator's attorney and the beneficiaries will not preclude an action in tort against the
attorney).

12. NEB. REV. STAT. §§ 76-101 to -123 (Reissue 1981).
13. NEB. REV. STAT. §§ 76-299 to -2,105 (Reissue 1981).
14. An excellent summary is contained in C. MOYNIHAN, INTRODUCTION TO THE

LAW OF REAL PROPERTY ch. 1 (1962).
15. NEB. REV. STAT. § 49-101 (Reissue 1978).
16. Id.
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the federal constitution and the organic law of the state.17

II. THE POSSESSORY ESTATES

The starting point for discussion of the estates doctrine is the
concept of fee simple absolute. This estate gives to the holder thereof
the greatest possible degree of ownership the common law can con-
fer.'8 Presumably it is this estate that the layman is referring to
when he describes the titleholder as the "owner" of Blackacre. As
ownership is traditionally described as a bundle of sticks, owning in
fee simple absolute is possessing all the sticks in the bundle. As will
be shown later, defining a fee simple as necessarily including certain
sticks in the bundle has played a significant role in the area of re-
straints on alienation. By definition, fee simple absolute ownership
precludes any other person from holding a future interest in the
same property. 19 When ownership in fee simple absolute is by one or
more persons, no other person has possessory rights in that property;
no other person has a right to future possession of that property.20

The tenurial landholding structure of England that developed af-
ter the Norman Conquest of 1066 provided the central concept of the
estates doctrine: ownership divided into two components such that
one person has present possessory rights while another person has
existing rights but no possessory rights.21 To use Maitland's famous
expression, the estates doctrine is ownership "projected upon the
plane of time."'22 In conceptual terms the estates doctrine may be
thought of as the splitting up of a fee simple absolute into two parts:
present possessory rights and future possessory rights. As the forego-
ing discussion illustrates, it is impossible to speak of "future inter-
ests" without referring to a possessory estate of some variety. While
the thrust of this article is directed toward analysis of "future inter-
ests," a brief review of the possessory estates is in order since, as we

17. Among the features of the English common law that are not incorporated into
Nebraska law are the tenancy by the entirety estate and the Statute of Uses. See Ker-
ner v. McDonald, 60 Neb. 663, 671, 84 N.W. 92, 92 (1900); Farmers & Merchants Ins. Co.
v. Jensen, 58 Neb. 522, 530, 78 N.W. 1054, 1056 (1899).

18. C. MOYNIHAN, supra note 14, at 29. See also Watson v. Dalton, 146 Neb. 86, 92,
20 N.W.2d 610, 615, affg 146 Neb. 78, 18 N.W.2d 658 (1945).

19. If the property passes to the state by "escheat," this should be viewed as an
incident of state sovereignty rather than as an incident of feudal tenure. Cf. In re Es-
tate of O'Connor, 126 Neb. 182, 184, 252 N.W. 826, 827 (1934), noted in 12 NEB. L. BULL.
378 (1934).

20. Ownership by more than one results in some form of concurrent ownership.
See Volkmer, Nebraska Law of Concurrent Ownership, 13 CREIGHTON L. REV. 513, 514-
17 (1979).

21. See R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 1.6.
22. 2 F. POLLOCK & F. MAITLAND, THE HISTORY OF ENGLISH LAW 10 (Reissue 2d

ed. 1968).
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shall see, classification of possessory estates plays a crucial role in
classification of future interests. What follows is a brief overview of
the possessory estates.

A. FREEHOLD ESTATES

The common law placed great importance on the concept of sei-
sin.23 There were rigid requirements at common law that seisin may
not be held in abeyance and someone must always be seized of the
property.24 Ultimately the common law courts restricted the concept
of being "seized" to refer to possession of land under claim of a free-
hold estate. 25 Freehold estates were the only estates recognized and
given some protection in the King's courts.26 The types of so-called
freehold estates that were recognized at common law were the fee
simple, the fee tail, and the life estate.2 7

1. The Possessory Fee Simple Estates

The term "fee simple" is used to describe an estate of potentially
infinite duration. 28 The term can be used to describe a possessory es-
tate or a future interest. In the present discussion the focus is on the
common law possessory estates, more specifically, the possessory fee
simple estates.

The most important possessory fee simple estate is the fee simple
absolute. The other recognized common law fee simple possessory
estates are the fee simple determinable and fee simple upon a condi-
tion subsequent. 29 In the former estate, the possessory fee simple
may be "determined" or ended by the happening of an event or the
occurrence of a condition.30 Termination of the fee simple determi-
nable was automatic upon the occurrence of the event or condition.
At common law the creation of a fee simple determinable left in the
grantor a future interest denominated a "possibility of reverter. ' ' 31 In
the case of a fee simple upon a condition subsequent, the possessory
estate holder's possession might be terminated upon the happening of
a specified event or condition. In this instance, the grantor retained a
future interest denominated a "right of re-entry" or more popularly

23. C. MOYNIHAN, supra note 14, at 87.
24. Id. at 90.
25. Id. at 87-88.
26. Id. at 28.
27. Id.
28. L. SIMES & A. SMITH, supra note 8, at § 62 at 47.
29. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§ 2.3.
30. C. MOYNIHAN, supra note 14, at 35-36.
31. Id. at 36.
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today, a "power of termination. ' 32 Termination of the fee simple
upon a condition subsequent would occur only when the holder of
the right of re-entry had taken the proper action to terminate the es-
tate. The essential distinction between these two "qualified" or "de-
feasible" fee simple estates, therefore, related to their termination.

Prior to the enactment of the Statute of Uses in 1536, the com-
mon law did not allow the future interest following a fee simple to be
created in any person other than the grantor. After the passage of
the Statute of Uses, the grantor could create in a third party a future
interest following a fee simple determinable or fee simple upon con-
dition subsequent. This future interest was denominated an execu-
tory interest.3 3 Thus in modern day law it is possible to create a
possessory fee simple estate subject to an executory interest. This is
the fourth and final category of possessory fee simple estates.

2. The Fee Tail Estate 34

For modern day purposes, much of the history of the fee tail es-
tate may be ignored in that the fee tail estate, as authorized by the
Statute De Donis of 1285, has never been recognized in Nebraska. 35

Prior to the passage of the Statute De Donis, the common law courts
recognized a fee simple conditional estate.36 The fee simple condi-
tional estate was recognized in two early Nebraska Supreme Court
decisions although this recognition was contained in dicta.37

With the passage of the Uniform Property Act in 1941 by the Ne-
braska Legislature, the concepts of fee simple conditional and fee tail
were given a decent burial. Section 76-110 of the Nebraska Revised
Statutes abolishes the fee simple conditional and fee tail estate. 38 It

further provides that the use "of language appropriate to create such
a fee simple conditional or a fee tail, creates a fee simple in the per-
son who would have taken a fee simple conditional or a fee tail."39

The key to this statutory language is the phrase "language appropri-
ate" to create such estates. At common law the classic language uti-
lized was the phrase "to A and the heirs of his body. '40 If such
language is utilized today, section 76-110 provides that the transferee
receives "a fee simple."

32. Id.
33. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 2.8 at 59 n.7.
34. See generally C. MOYNIHAN, supra note 14, at 37-43.
35. Yates v. Yates, 104 Neb. 678, 687, 178 N.W. 262, 265 (1920).
36. C. MOYNIHAN, supra note 14, at 37-38.
37. Myers v. Myers, 109 Neb. 230, 235, 190 N.W. 491, 493 (1922); Yates, 104 Neb. at

687-88, 178 N.W. at 265.
38. NEB. REV. STAT. § 76-110 (Reissue 1981).
39. Id.
40. Yates, 104 Neb. at 680-81, 178 N.W. at 263.

1985]



CREIGHTON LAW REVIEW

The 1959 case of Ellingrod v. Trombla4 1 involved the construc-
tion of a deed granting land to "Polly-Ann . . . and her descend-

ants. '42 One party ingeniously attempted to have the Nebraska
Supreme Court apply section 76-110 to this conveyance, with the re-
sult that Polly Ann would end up with a fee simple absolute. The
Nebraska Supreme Court decided that another section of the Uni-
form Property Act, section 76-113, applied to the conveyance in ques-
tion with the result that Polly Ann took but a life estate. 43 Again in
1964, in the case of Hauschild v. Hauschild,44 an attempt was made to
invoke section 76-110 for similar purposes.45 In Hauschild property
was devised in trust to two named individuals for life with the re-
mainder over to their lineal descendants. Once again the Nebraska
Supreme Court ruled that section 76-110 did not apply.46 The court,
as in Ellingrod, held that other sections of the Uniform Property Act
were applicable and that a life estate-remainder construction was the
proper one.47

At common law a fee tail estate might be created by a court's
utilization of an "indefinite failure of issue" construction of a transfer
"to A and his heirs, but if A dies without issue, then to B and his
heirs. '48 No Nebraska cases discuss the indefinite failure of issue
construction in the context of a fee tail estate. Section 76-111 of the
Nebraska Revised Statutes mandates a construction in favor of defi-
nite failure of issue.49 Thus, under modern Nebraska law, it can
hardly be contended that a transfer "to A and his heirs, but if A dies
without issue, then to B and his heirs" is language "appropriate" to
create a fee tail estate so as to invoke the application of section 76-
110.

41. 168 Neb. 264, 95 N.W.2d 635 (1959).
42. Id. at 265, 95 N.W.2d at 637.
43. Id. at 267, 95 N.W.2d at 638. The Ellingrod case will be referred to in subse-

quent discussion of the Rule in Wild's Case, Section VII (F), infra.
44. 176 Neb. 319, 126 N.W.2d 192 (1964).
45. Id. at 323, 126 N.W.2d at 195.
46. Id. at 324-25, 126 N.W.2d at 196. The argument offered was that the devise to

the individuals for life with remainder to their lineal descendants by right of represen-
tation "would have created an estate in fee tail at common law." Id. at 323-24, 126
N.W.2d at 196. Although the Nebraska Supreme Court did not squarely address this
point, the fact is that the language utilized would not have created an estate in fee tail
at common law.

47. Id. at 324-25, 126 N.W.2d at 196. The Nebraska court cited §§ 76-112 and 76-113
in its opinion. Id. at 324, 126 N.W.2d at 196. In syllabus two of the opinion, the court
cited § 76-113. Id. at 319, 126 N.W.2d at 193. A careful reading of both statutes indi-
cates that the controlling statute is § 76-112 since it deals specifically with life estate-
remainder situations.

48. See C. MOYNIHAN, supra note 14, at 43-45.
49. NEB. REV. STAT. § 76-111 (Reissue 1981). In the context of the example given,

a definite failure of issue construction would mean that the gift over to B would take
effect, if at all, at A's death.
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3. The Life Estate50

An equitable or legal life estate may be either a possessory estate
or a future interest. The creation of a possessory legal life estate
gives rise to a whole host of legal rules concerning the rights, duties,
and responsibilities of the life tenant vis-a-vis the holder of the fu-
ture interest. This topic is generally beyond the scope of this arti-
cle.51 The following discussion explores certain aspects of the
relationship between life tenants and holders of future interests rela-
tive to the "protection" of future interests.5 2

B. NON-FREEHOLD ESTATES
5 3

The estate for years, the periodic estate, and the estate at will
are generally classified as "nonfreehold" estates.5 4 A party in posses-
sion under a nonfreehold estate is not "seised" of the property. 55

This is, of course, of little significance today. Classification of a pos-
sessory estate as nonfreehold was significant at common law for pur-
poses of classifying future interests. At common law a remainder
needed to be "supported" by a precedent freehold estate.56 At com-
mon law, a transfer by a fee simple owner of Blackacre to a tenant
for a term of years resulted in the grantor having a fee simple subject
to a term of years, not a reversion.5 7 As we shall later see, modern
day classification practice has changed this rule.

The relationship of holders of possessory nonfreehold estates and
holders of future interests is generally governed by that body of law
known as landlord and tenant and is excluded from consideration
herein.

III. DEFEASIBLE FEE SIMPLE ESTATES-CREATION
PROBLEMS

58

In the previous discussion of defeasible fee simple estates, we

50. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at
§ 2.11.

51. An excellent discussion of this topic, concentrating on Iowa law, is contained
in Note, 45 IOWA L. REV. 113 (1959). Perhaps the most complete discussion of Ne-
braska law on this issue is contained in Beacom v. Daley, 164 Neb. 120, 81 N.W.2d 907
(1957).

52. Section VII (D) infra.
53. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§ 2.17.
54. C. MOYNIHAN, supra note 14, at 63.
55. Id. at 63, 87-88.
56. L. SIMES, supra note 10, at 34.
57. Id. at 18.
58. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§ 2.6.
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noted the essential distinction between a fee simple determinable and
a fee simple upon condition subsequent. As will be recalled, this dis-
tinction centers upon automatic termination of an estate as opposed
to termination by affirmative action of the holder of the future inter-
est. In the 1950 case of Ohm v. Clear Creek Drainage District,59 the
Nebraska Supreme Court, relying upon the Restatement of Property,
specifically recognized this common law distinction. In our closer
look at the Nebraska law of defeasible fees, we focus on the problem
of creation of defeasible estates with particular emphasis on the lan-
guage problem.

The classic formula for creating a fee simple determinable is to
have such words as "so long as," "during," or "until," coupled with
words of reverter, e.g., "to A and his heirs so long as the premises are
used for residence purposes, but if not so used, then the property
shall revert to the grantor."60 On the other hand, the creation of a
fee simple upon condition subsequent requires the use of such words
as "upon condition that," "provided that," "but if," coupled with
words of re-entry, e.g., "to A and his heirs upon a condition that the
premises be used for residence purposes, but if not so used, then the
grantor shall have the right to re-enter and terminate the estate
granted herein."''1 In cases of ambiguity, when the language is not
clear as to which estate is created, the preferred construction is fee
simple upon condition subsequent, not fee simple determinable. 62

In reviewing the Nebraska case law, it appears that words of re-
verter alone will not ordinarily be interpreted as creating a fee sim-
ple determinable. Perhaps the best example of this tendency is the
aforementioned Ohm case. In Ohm, property was conveyed by deed
upon "condition" that the real estate conveyed was "'to be used for
ditching, diking and drainage purposes, and if abandoned [sic] or not
used for that purpose to revert to' the grantors .... ",63 Despite the
presence of the reverter language, the court held that a fee simple
subject to a condition subsequent was created.6 4

Special problems arise in conjunction with governmental entities

59. 153 Neb. 428, 45 N.W.2d 117 (1950).
60. C. MOYNIHAN, supra note 14, at 99.
61. Id. at 99-100.
62. Id. at 100.
63. Ohm v. Clear Creek Drainage Dist., 153 Neb. 428, 430, 45 N.W.2d 117, 119

(1950).
64. Id. at 432, 45 N.W.2d at 120. Though not cited in the Ohm opinion, the case of

Jetter v. Lyon, 70 Neb. 429, 97 N.W. 596 (1903), presented a similar factual pattern with
the same result: property was conveyed upon condition with the proviso that a breach
"shall render this conveyance void and cause the said premises to revert to" the gran-
tor. Id. at 430, 97 N.W. at 596. The court held that the deed provisions "constituted a
condition subsequent." Id. at 433, 97 N.W. at 597. Accord McArdle v. School Dist., 179
Neb. 122, 136 N.W.2d 422 (1965).
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acquiring title to real property in a form resembling a defeasible fee
simple. Nebraska case law has recognized that certain properties ac-
quired by a municipality may be deemed to have been dedicated for a
defined purpose with a result that the governmental entity in ques-
tion may not use the property in a manner inconsistent with the
dedicated purpose.65

Governmental entities holding title to property may, by virtue of
statute, hold the property in a form of defeasible fee simple. An unu-
sual example illustrating this point in Nebraska case law is State v.
County of Cheyenne.66 In this case, Cheyenne County condemned
state school land for county fair purposes. Under the terms of Ne-
braska statutory laws, the county acquired a fee simple determinable
title to the real estate in question and the state retained a possibility
of reverter.67 A far more common example of a governmental entity
holding title in fee simple determinable involves the title to streets
and alleys in municipalities. In litigation involving the vacation of a
street or an alley by a municipality, the Nebraska Supreme Court has
referred to the interests of the municipality as a fee simple determi-
nable and the estate held by the abutting property owners as a possi-
bility of reverter. 68

As mentioned previously, as between a fee simple determinable
and a fee simple upon condition subsequent, the latter construction is
preferred. When doubt exists as to whether an estate upon a condi-
tion was created, the 1976 Miller v. Miller6 9 case indicates that "[a]
conveyance will not be construed to create an estate upon condition
unless the language is so clear there can be no other construction. ' 70

Miller involved a devise to one son "under the condition" that he pay
$2,000.00 each to four siblings within one year after the will was ad-
mitted to probate. 71 In accord with previous decisions,72 the Ne-
braska Supreme Court construed the condition language as "not
strictly a condition the breach of which may forfeit the estate, but
rather as imposing a personal liability upon the devisee or as creating

65. The leading modern case on point is Gallagher v. City of Omaha, 189 Neb. 598,
204 N.W.2d 157 (1973).

66. 157 Neb. 533, 60 N.W.2d 593 (1953).
67. Id. at 535-36, 60 N.W.2d at 595.
68. See Dell v. City of Lincoln, 170 Neb. 176, 102 N.W.2d 62 (1960) and cases cited

therein. See also Seefus v. Briley, 185 Neb. 202, 174 N.W.2d 339 (1970).
69. 197 Neb. 171, 247 N.W.2d 445 (1976).
70. Id. at 171-72, 247 N.W.2d at 446 (syllabus one).
71. Id. at 172-73, 247 N.W.2d at 446.
72. Most notably, the case of Morys v. Morys, 123 Neb. 188, 242 N.W. 420 (1932),

which was cited by the court in Miller. Interestingly enough, the Miller court did not
cite the 1952 case of Dahlke v. Dahlke, 155 Neb. 169, 51 N.W.2d 266, which discussed
the testamentary nature of such conditions and further explored the theories of equi-
table charge or lien and third party beneficiary in the law of contract.
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a charge or lien."'73 As a final note on this topic, it should be pointed
out that while transferors may continue to create defeasible fees in
Nebraska, the Nebraska Reverter Act limited the duration of these
estates to thirty years.7 4

Very often courts are asked to construe grants of real property to
railroads or other transportation companies to determine the estates
granted them by deeds. In many instances, the deed in question con-
veying the property is designated as a "right of way" deed and recites
that the conveyance is made for a particular purpose such as "for ter-
minal and railway purposes." In a case of this type, a court may con-
strue the deed as conveying to the grantee an easement, a defeasible
fee, or a fee simple absolute. 75 The most recent Nebraska case of this
type is the 1969 decision, Sun Oil Co. v. Emery.76 In Emery the Ne-
braska Supreme Court reaffirmed its commitment to the proposition
that a "purpose clause, of and by itself," does not convert the estate
granted "into an easement or other limited estate. ' 77 Thus, the court
construed the deed in question as transferring a fee simple absolute,
a result that is consonant with the policies of the intent statute and
with the policy of "maintaining the freedom of alienability of
property."

78

IV. GRANTOR FUTURE INTERESTS

A. INTRODUCTION

Future interests classification depends upon two factors: the
classification of the possessory estate and the identity of the holder of
the future interest.79 Holders of the future interests are either trans-
ferors or transferees. If transferors, the future interests are retained
interests which fall into one of three legal pigeonholes: reversions,
possibilities of reverter, or powers of termination. We first consider
the reversion.

B. REVERSIONS8 0

The Nebraska Supreme Court, in a 1907 decision, quoted Chan-
cellor Kent when it defined a reversion as "'the return of land to the

73. Miller, 197 Neb. at 174, 247 N.W.2d at 447.
74. NEB. REV. STAT. § 76-2,102 (Reissue 1981).
75. See generally Annot., 6 A.L.R.3d 973 (1966).
76. 183 Neb. 793, 164 N.W.2d 644 (1969).
77. Id. at 796, 164 N.W.2d at 646.
78. Id.
79. L. SIMEs & A. SMITH, supra note 8, at §§ 62, 64.
80. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§ 3.3.
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grantor and his heirs, after the grant is over.'-"81 This definition is
unsatisfactory as it is more descriptive of a result than it is explana-
tory. A more standard definition is that of Blackstone: "The residue
of an estate left in the grantor, to commence of possession after the
determination of some particular estate granted out by him."8 2 Note
that reversions exist by operation of law as a consequence of convey-
ing a "lesser estate" and are not created by express language. A mod-
ern day example of a lurking reversion is the 1979 decision of Lowry
v. Murren.8 3 In Lowry the testator devised real property as follows:
To his wife Hannah for life, then to his grandson Thomas for life,
and then to Thomas' children for life. A further clause provided for
the contingency of Thomas predeceasing the testator, an event that
did not occur. After the death of the widow Hannah, the grandson
Thomas brought an action to quiet title in fee simple in himself. At
this time Thomas had no children. In rejecting Thomas' claims to fee
simple ownership based upon the application of the Rule in Shelley's
case and the Rule against Perpetutities, Judge McCown noted that
since the testator did not dispose of the remainder interest following
the life estates, a reversion was created in the testator's estate which
passed as intestate property to the testator's heirs at law. This "re-
versionary interest" was exempt from the Rule against Perpetuities
as "[a]ll reversions are vested interests. '8 4 At one point Judge Mc-
Cown referred to the future interest as "the remainder interest" 8 5 -a
misdescription to be sure but one that did not affect the outcome.

Recognition of the reversion is evident in certain procedural stat-
utes that refer to "an estate in . . . reversion" or "an interest . . . in
reversion."

8 6

B. POSSIBILITY OF REVERTER; POWER OF TERMINATION8 7

1. In General

The possibility of reverter is the correlative future interest to the
possessory estate known as the fee simple determinable. A trans-
feror who creates a fee simple determinable retains a possibility of
reverter. As shown above, the case law of Nebraska demonstrates a

81. Hobson v. Huxtable, 79 Neb. 340, 342, 116 N.W. 278, 279 (1908), vacating 79
Neb. 334, 112 N.W. 658 (1907).

82. 2 W. BLACKSTONE, COMMENTARIES *175.
83. 195 Neb. 42, 236 N.W.2d 627 (1975).
84. Id. at 45-46, 236 N.W.2d at 630.
85. Id. at 46, 236 N.W.2d at 630.
86. NEB. REV. STAT. §§ 25-2132, 25-21,117 (Reissue 1979).
87. See generally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§§ 3.4, 3.5.
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decided preference for construing a defeasible fee simple estate as a
fee simple upon a condition subsequent as opposed to a determinable
fee.88 Thus, there are relatively few Nebraska cases involving the
possibility of reverter.8 9 The power of termination is a future inter-
est retained by a transferor who creates any possessory estate upon a
condition subsequent, be it a fee simple, life estate, or term of years
estate. Undoubtedly the most common example of a power of termi-
nation is the standard lease clause allowing the landlord the right to
terminate the lease in event of breach by the tenant.90 Enforcement
of powers of termination presents special problems as we will pres-
ently see.

2. Enforcement

As noted previously, it is a rare case indeed where the Nebraska
Supreme Court has actually held that a possibility of reverter became
possessory because of a breach of condition. The cases in the Ne-
braska Supreme Court involving alleged breach of condition are cases
involving fee simples upon condition subsequent and powers of ter-
mination. The 1976 Miller case,91 referred to above, sums up the ju-
dicial attitude toward breach as follows: "Estates upon condition
subsequent are not favored in law, and a condition will be liberally
construed to avoid a forfeiture. '92 Relatively recent cases such as Er-
skine v. Board of Regents,93 McArdle v. School District,94 and Cast v.
National Bank of Commerce95 (the first Cast case) are clear examples
of the Nebraska Supreme Court's hostility toward a finding of forfei-
ture. In other words, while the Nebraska court has been disposed to
find a power of termination, the court has been extremely reluctant
to find that a breach has occurred.

Even if the court determines that a breach has occurred, doc-
trines such as waiver 96 or estoppel might be applied to bar the action
to enforce the forfeiture. In addition, the statute of limitations may
present a bar. It is in regard to these defenses that the distinction

88. See text at note 64 supra.
89. See, e.g., Hiddleston v. Nebraska Jewish Educ. Soc'y, 186 Neb. 786, 186 N.W.2d

904 (1971); Clarke v. Sisters of Soc'y of the Holy Child Jesus, 82 Neb. 85, 117 N.W. 107
(1908); Moseman v. Heitshusen, 50 Neb. 420, 69 N.W. 957 (1897).

90. In the absence of an express clause granting the landlord the right to termi-
nate a lease upon the tenant's breach, the landlord's remedy is ordinarily limited to an
action for damages. Hogan v. Pelton, 210 Neb. 530, 315 N.W.2d 644 (1982).

91. 197 Neb. 171, 247 N.W.2d 445 (1976).
92, Id. at 174, 247 N.W.2d at 447.
93. 170 Neb. 660, 104 N.W.2d 285 (1960).
94. 179 Neb. 122, 136 N.W.2d 422 (1965).
95. 185 Neb. 358, 176 N.W.2d 29 (1970).
96. See Nye-Schneider-Fowler Grain Co. v. Hopkins, 99 Neb. 244, 155 N.W. 1097

(1916).
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between a power of termination and possibility of reverter may be
dispositive.9 7

In addition to the doctrines just mentioned, there are certain
rules of law that might be invoked to bar enforcement of a breached
condition. The case of Cast v. National Bank of Commerce98 (the sec-
ond Cast case) indicates that a condition subsequent may be attached
to a fee simple interest provided that the condition is reasonable,
does not restrain alienability, and does not violate "the rule against
perpetuities or a controlling statute."99 Later discussion deals sepa-
rately with the topics of restraints on alienation and the Rule against
Perpetuities, with the next section in this article touching upon the
controlling statute-the Nebraska Reverter Act. °0 0 We conclude the
present discussion with a look at the topics of "unreasonable" condi-
tions and "illegal" conditions.

In the second Cast case,' 10 Judge Carter noted in his majority
opinion that:

[A] condition attached to a fee simple title which has for its
purpose satisfaction of a whimsical obsession or an expres-
sion of testators vanity ought not be permitted as a fettering
of a fee simple title. Such a condition is unreasonable in that
fee titles to real estate are not proper places for trivial condi-
tions evidencing personal whimsy.'0 2

Judge Carter further stated that in the case at bar, a change of name
condition coupled with the twenty-five year residence requirement
made "both conditions unreasonable, and even irrational.' 01 ° 3 This
will not be allowed, according to Judge Carter, for "a grantor or tes-
tator" conveying a fee simple title "is not permitted to fetter the title
he created with inconsequential and unreasonable conditions other-
wise valid.' 10 4

The Cast language places qualifications on the types of conditions
that might be imposed in the creation of defeasible fees. The test of
"inconsequential and unreasonable" is one that will, in the last analy-
sis, be decided by a court. In 1902, the Nebraska Supreme Court had
determined that a change of name requirement was reasonable. 10 5

Obviously, the test of "inconsequential or unreasonable" can be
viewed as quite a subjective standard.

97. See R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 2.7.
98. 186 Neb. 385, 183 N.W.2d 485 (1971).
99. Id. at 391-93, 183 N.W.2d at 490.

100. NEB. REV. STAT. §§ 76-299 to -2,105 (Reissue 1981).
101. 186 Neb. 385, 183 N.W.2d 485 (1971).
102. Id. at 390, 183 N.W.2d at 489.
103. Id.
104. Id.
105. Smith v. Smith, 64 Neb. 563, 90 N.W. 560 (1902).
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A condition based upon the performance of an illegal act would
obviously not be a valid condition. Are there other conditions, which
although not illegal, are deemed to be a violation of that ill-defined
rubric "public policy"? 0 6 Consider the legality of conditions in re-
straint of marriage or encouraging divorce. A provision terminating
an interest upon remarriage has been routinely enforced.10 7 An 1890
Nebraska opinion 0 8 held invalid a will provision requiring that the
testator's son free himself of "all influences and associations" with
his present wife in order to receive a request. These conditions were
adjudged to be "void as against the public policy of the state.' 10 9

3. The Nebraska Reverter Act 10

Possibilities of reverter and powers of termination are exempt
from the application of the common law Rule against Perpetuities. 111

The practical effect of this exemption is that the duration of defeasi-
ble fee simple estates is unlimited unless the transferor expressly
limits the duration to someone's life or a term of years. Over time,
these defeasible fees tend to become unmarketable property interests
because the holders of the future interests become unascertainable
and ownership becomes fragmented into very small shares.112 As
Judge Newton pointed out in his concurring opinion in the 1971 case
Hiddleston v. Nebraska Jewish Education Society,113 marketability of
title problems are likely to ensue unless defeasible fee simple estates
are limited in their duration. 114

The Nebraska Legislature addressed this problem in 1959 with
the passage of the Nebraska Reverter Act.1 15 The main thrust of this
enactment was to limit the duration of possibilities of reverters and
powers of termination of a term to thirty years.116 The Act by its
terms was to have retroactive effect to transfers occurring before the

106. See generally RESTATEMENT (SECOND) OF PROPERTY, Part III (1983).

107. The Nebraska cases on point often involve a remarriage provision attached to
the widow's interest, with the point in controversy being whether the widow takes a
determinable life estate or a determinable fee simple. See, e.g., Graff v. Graff, 136 Neb.
543, 286 N.W. 788 (1939) and cases cited therein. An example of a case in which a
widow's interest terminated upon remarriage is Rice v. Saxon, 28 Neb. 380, 44 N.W. 436
(1889).

108. Hawke v. Euyart, 30 Neb. 149, 46 N.W. 422 (1890).
109. Id. at 159, 46 N.W. at 424.
110. NEB. REV. STAT. §§ 76-299 to -2,105 (Reissue 1981).
111. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.18.
112. L. SIMES, A HANDBOOK FOR MORE EFFICIENT CONVEYANCING 35 (1961).

113. 186 Neb. 786, 186 N.W.2d 904 (1971).

114. Id. at 792-93, 186 N.W.2d at 907-08.

115. 1959 Neb. Laws ch. 350.
116. NEB. REV. STAT. § 76-2,102 (Reissue 1981).
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operative date of the statute.117 The constitutionality of such retroac-
tive application was challenged in the 1971 Hiddleston case. 118 In
Hiddleston, the court upheld the validity of the Reverter Act against
claims of violation of due process and contract impairment. The
court further held that the eminent domain provision of the Ne-
braska Constitution was not violated.119

By its enactment of the Reverter Act, the Nebraska Legislature
has provided a set of clear rules governing possibilities of reverters
and powers of termination. In so doing, the legislature has modified
the common law scheme but has not abolished it. Other provisions of
the Reverter Act are referred to in subsequent discussion. Few ques-
tions, if any, remain regarding the scope of the Act's application, and
what questions that do remain are likely to be related to the "excep-
tions" section of the Act.1 20

V. FUTURE INTERESTS IN TRANSFEREES

A. INTRODUCTION

A future interest created in some person other than the trans-
feror will be classified as either a remainder or an executory inter-
est.1 21 The distinction between a remainder and an executory
interest is solely the result of English common law development.
The critical event producing this distinction was the passage of the
Statute of Uses.122 Prior to the Statute of Uses, the remainder inter-
est was the only recognized future interest that could be created in a
transferee. The chief attribute of a remainder was its quality of be-
coming possessory only upon the expiration or natural termination of
the particular estate. A remainder did not cut short or divest a pre-
ceding estate.1 23 After the passage of the Statute of Uses, the law
courts in England recognized a future interest in a transferee that

117. Id. The Act did provide a one year period of enforcement for "matured" pos-
sibilities of reverter and powers of termination. See NEB. REV. STAT. § 76-2,103 (Reis-
sue 1981).

118. 186 Neb. 786, 186 N.W.2d 904 (1971).
119. Hiddleston, 186 Neb. at 791, 186 N.W.2d at 907. For further discussion of this

case, see Note, 5 CREIGHTON L. REV. 140 (1971).
120. One unanswered question that has yet to be faced by the Nebraska Supreme

Court concerns the applicability of the Act to the statutorily granted rights of adjacent
property owners to title to vacated streets and alleys. See text at note 68 supra. Note
that the "exceptions" section of the Act provides that the Act shall not effect grants to
railroads and other utilities (NEB. REV. STAT. § 76-2,104(5) (Reissue 1981)). This excep-
tion appears to have been overlooked by the Nebraska Supreme Court in Bode v.
Elobert Indus., Inc., 197 Neb. 488, 249 N.W.2d 750 (1977).

121. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.6.
122. Id. at § 2.8.
123. C. MOYNIHAN, supra note 14, at 111.
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would cut short or divest a possessory interest. These divesting inter-
ests, typically referred to as shifting or springing interests, were ge-
nerically labeled "executory interests. '124 Executory interests have
certain attributes that exist because of their classification. Further, it
makes no substantive difference whether executory interests are of
the shifting or springing variety.

As to remainders, however, the story is quite different. Remain-
ders have always been further classified as either vested or contin-
gent. Vested remainders have been further subclassified as follows:
(1) indefeasibly vested; (2) vested subject to open; and (3) vested sub-
ject to complete divestment.125

The next section of this article considers whether, under modern
day law, it makes a difference whether an interest is classified as an
executory interest or as a remainder and to what extent the vested/
contingent distinction is of significance today. Before turning to
these important issues, let us briefly review the Nebraska case law to
see to what extent it adheres to the common law scheme of remain-
ders and executory interests.

B. REMAINDERS-NEBRASKA LAW

The 1921 decision of Wilkins v. Rowan 126 provides the most com-
plete description of a remainder:

The essential characteristics of a remainder are:
(1) There must be a precedent particular estate, whose regu-
lar termination the remainder must await. (2) The remain-
der must be created by the same conveyance and at the same
time, as a particular estate. (3) The remainder must vest in
right during the continuance of the particular estate, or eo
instanti that it determines. (4) No remainder can be limited
after a fee simple. 27

This description is in complete accord with the common law concept
of a remainder and represents the most authoritative statement in
Nebraska law on this subject. 128 After describing a remainder, the
Wilkins court pointed out the chief distinction between a remainder
and an executory interest: "[A] remainder follows a particular estate,

124. J. CRIBBET, supra note 1, at 76-78.
125. RESTATEMENT OF PROPERTY § 157 (1936). This Restatement section was cited

by the Nebraska Supreme Court in Strawhacker v. Strawhacker, 132 Neb. 614, 617, 272
N.W. 772, 774 (1937).

126. 107 Neb. 180, 185 N.W. 437 (1921).
127. Id. at 185, 185 N.W. at 439.
128. The Wilkins definition, from THOMPSON ON WILLS, is superior to Chancellor

Kent's definition of a remainder that was cited by the Nebraska court in Hobson v.
Huxtable, 79 Neb. 340, 116 N.W. 278 (1908).
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while an executory devise follows a fee."'129 This statement is a bit
misleading. As indicated from the quotation above, a future interest
in a transferee that follows a possessory fee simple estate cannot be a
remainder, ergo, it must be an executory interest. But this does not
mean that executory interests cannot follow a life estate or term of
years. While it would be a rare occurrence for an executory interest
to follow a life estate or term of years, it is possible in the common
law scheme of estates.130

With respect to the categories of vested remainders, the case law
in Nebraska recognizes all three types of vested remainders. The in-
defeasibly vested remainder is one that is given to an ascertained
taker with no conditions attached. This type of remainder is certain
to take effect in possession.131 The classic example of such type of
remainder is the transfer by X "to A for life, then to B." B's interest
is indefeasibly vested.132 The only substantial difficulty that has
risen in conjunction with remainder of this type relates to the issue
of survivorship.

133

The remainder subject to open is peculiar to class gifts. In re-
mainders of this type, there is a known and ascertained person ready
to take. There is also the possibility of other class members coming
into existence who would share in the gift of the remainder. 134 The
most prominent Nebraska case discussing this type of remainder is
the 1937 case of Strawhacker v. Strawhacker.135 The Strawhacker
case is a perfect example, for it deals with the two issues most likely
to arise in conjunction with remainders of this type-the ability of
the class of remaindermen to increase during the continuance of the
life estate and the effect of the death of a class member during the
continuance of the life estate. Both issues are taken up later in this
article.

A remainder in fee simple that is vested subject to complete di-
vestment may be divested by a condition subsequent, a special limita-
tion, or an executory limitation.136 The interest divesting the
remainder is an executory interest. Of the numerous cases involving

129. 107 Neb. at 185, 185 N.W. at 439.
130. L. SIMES & A. SMITH, supra note 8, at §§ 227-228 at 265.
131. 1 AMERICAN LAW OF PROPERTY § 4.33 (A.J. Casner ed. 1952).
132. An example of an indefeasibly vested remainder is contained in Dixon v.

Dixon, 189 Neb. 212, 202 N.W.2d 180 (1972).
133. More particularly, the difficulty has been whether the remainderman is sub-

ject to an implied or express condition of survivorship of the life tenant. If a condition
of survivorship is found, the remainder would then be either contingent or vested sub-
ject to divestment.

134. C. MOYNIHAN, supra note 14, at 119-20.
135. 132 Neb. 614, 272 N.W. 772 (1937). See also Yates v. Yates, 104 Neb. 678, 178

N.W. 262 (1920).
136. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.7.
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this type of remainder, the previously mentioned Wilkins case con-
tains the most thorough discussion of this topic. 1 3 7 The fact that a re-
mainder can be both vested subject to open and vested subject to
complete divestment can be confusing, but the Nebraska court in
Wilkins labored to a successful conclusion. In some instances defea-
sance had occurred and the executory interest holder received title
and possession to the subject property. 138

Contingent remainders have long been recognized in Nebraska
case law.1 3 9 So, too, have the more unusual examples of alternative
contingent remainders.140 Contingent remainders are not subdivided
into types as are vested remainders. The usual classification problem
in regard to contingent remainders is in the troublesome vested v.
contingent distinction.

C. EXECUTORY INTEREST-NEBRASKA LAW

Executory interests have also long been recognized in Nebraska
case law.141 Most often the executory interest appears in the case
law as an interest following a vested remainder subject to complete
divestment. 14 2 In cases such as these, the shifting interest is attached
to the future interest. Less common are instances in which the shift-
ing interest is attached to a possessory estate. One example is Schnit-
ter v. McManaman'M where the testator devised a fee simple to his
son John with a further qualification that "[i]n event of the death of
John . . .without lawful issue born, the property herein bequeathed
to him shall immediately become the property of my daughter
Mary. . .. -144 John died without issue, and the court held that Mary
took the property by way of executory devise. Other issues were dis-
cussed and disposed of in Schnitter, but in its basic structure, the de-
vise involved a classic shifting interest. The classification of Mary's
interest as an executory devise did not play a significant role in the
outcome of the case. However, as we will see later, in some cases

137. 107 Neb. at 186-91, 185 N.W. 439-41.
138. See Ingraham v. Ingraham, 145 Neb. 330, 333, 16 N.W.2d 445, 446 (1944) and

cases cited therein.
139. One of the earliest cases discussing the nature of a contingent remainder is

Schuyler v. Hanna, 31 Neb. 307, 47 N.W. 932 (1891). See also DeWitt v. Searles, 123
Neb. 129, 131, 242 N.W. 370, 371 (1932) (contingent remainders "not necessarily void").

140. In both In re Estate of Unitt, 197 Neb. 713, 717-18, 250 N.W.2d 644, 647-48
(1977) and Gillan v. Wilson, 124 Neb. 893, 896-97, 248 N.W. 646, 647 (1933), the court
treated the future interests in question as alternative contingent remainders.

141. An early case upholding the validity of an executory interest is Yoesel v. Rie-
ger, 75 Neb. 180, 106 N.W. 428 (1905).

142. See text at note 138 supra.
143. 85 Neb. 337, 123 N.W. 299 (1909).
144. Id. at 338, 123 N.W. at 300.
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similar in structure to the Schnitter devise, the classification issue be-
comes critical.

Although apparently not recognized in judicial decisions, execu-
tory interests in the nature of a springing interest have long been
recognized by statute in Nebraska: "Estates may be created to com-
mence at a future day."'1 45

VI. SIGNIFICANCE OF CLASSIFICATION TODAY

A. INTRODUCTION

We have briefly reviewed the common law doctrine of estates for
the purpose of gaining familiarity with the recognized possessory es-
tates and the various categories of future interests. The emphasis so
far has been on distinguishing one estate from another-presumably
for the reason that the process of categorization or classification is
important. The unspoken premise is that the outcome of cases de-
pends upon proper classification. But to what extent is this true to-
day? The question is a telling one because it implies that
classification of interests, often stated by a court to be the issue, may
not in fact be controlling. In other words, how many future interest
cases, ostensibly turning upon classification, are masquerading under
a false banner? Our selective review of this question focuses on the
Nebraska case law. Before turning to this topic, consider the follow-
ing observation from the authors of a leading future interests
casebook:

Unfortunately, classification of future interest and technical
distinctions involved continue to be of significance, although
the importance of classification is diminishing. 146

B. GRANTOR FUTURE INTERESTS

Reversions, it will be recalled, arise by operation of law. This
means that there is no language as such creating a reversion and thus
no language to construe. At common law a grantor who transferred
a term of years was not regarded as holding a reversion. Under mod-
ern day thinking, a reversion is said to exist in the grantor.147 'Does

this change in characterization make any difference with regard to
the rights and duties of the grantor? The answer is that it does not;
the grantor is in both instances seised of the property.

145. NEB. REV. STAT. § 76-210 (Reissue 1981).
146. E. HALBACH, JR. & E. SCOLES, supra note 5, at 3. See also L. WAGGONER, FU-

TURE INTERESTS IN A NUTSHELL 91 (1981) ("Most consequences of classification are
only possible consequences.").

147. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.3 n.2.
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So far as possibilities of reverter and powers of termination are
concerned, there is no doubt that substantive distinctions flow from
classifying a future interest as one or the other. However, the classi-
fication process here is really directed toward an analysis of the pos-
sessory estate as either a fee simple determinable or a fee simple
upon condition subsequent. 1 48 Such analysis was undertaken by the
court in the first Cast 1 49 case for no apparent reason; the classifica-
tion of the estate as "a conditional limitation or a condition subse-
quent"' 50 appeared to be inconsequential for purposes of the
decision. 151 For purposes of the Nebraska Reverter Act,152 possibili-
ties of reverter and power of termination are basically subject to the
same substantive rules although there are some slight distinctions
drawn by the Act.1 53

C. REMAINDER V. EXECUTORY INTEREST

At common law, contingent remainders were destructible while
executory interests were not.'54 Because the Uniform Property Act
has abolished the common law rule of destructibility in Nebraska,1 5 5

it is arguable that no substantive distinctions exist between a contin-
gent remainder and an executory interest. A springing interest in
the nature of a grant in fee simple to take effect twenty-five years
from today raises the interesting theoretical question of whether the
future interest should be categorized as a vested remainder (posses-
sory estate being a term of years) or as an executory interest (posses-
sory estate being a fee simple determinable). 156 Admittedly the
likelihood of this type of transfer occurring in real life is not great.

In this somewhat fanciful hypothetical lurks a Rule against Per-
petuities problem. Executory interests and contingent remainders
are subject to the Rule against Perpetuities inasmuch as these inter-
ests are considered non-vested for purposes of the Rule. Vested re-
mainders, of course, are not subject to the Rule against
Perpetuities. 15 7 In the Nebraska case law, the facts of three cases1 58

148. See Section III, notes 58-78 and accompanying text supra.
149. 185 Neb. 358, 176 N.W.2d 29 (1970).
150. Id. at 368, 176 N.W.2d at 36.
151. Id. at 366-68, 176 N.W.2d at 35-36.
152. NEB. REV. STAT. §§ 76-299 to -2,105 (Reissue 1981).
153. See NEB. REV. STAT. § 76-2,103 (Reissue 1981).
154. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.10.
155. NEB. REV. STAT. § 76-116 (Reissue 1981).
156. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.12.
157. Id. at § 3.18.
158. Cast v. National Bank of Commerce, 185 Neb. 358, 176 N.W.2d 29 (1970); Er-

skine v. Board of Regents, 170 Neb. 660, 104 N.W.2d 285 (1960); In re Estate of Douglas,
94 Neb. 280, 143 N.W. 299 (1913).
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present clear-cut examples of executory interests subject to the Rule
against Perpetuities, but in none of these cases was the Rule against
Perpetuities issue discussed.

The factual pattern of these cases is simple enough to state. Tes-
tator or testatrix devises property in fee simple defeasible form, with
a gift over on breach to named third parties. The gift over to these
third parties is patently an executory interest subject to the Rule
against Perpetuities. 159 In the 1913 In re Estate of Douglas case, 160

the Nebraska Supreme Court did not mention a potential Rule
against Perptuities violation although it did refer to the gift over as
"an executory devise."'161 In the first Cast case, 162 decided in 1970,
Judge Spencer correctly concluded that "[t]he devise over to the re-
siduary devisee is an executory interest ... ,,163 but his opinion did
not address the perpetuities issue. Judge Carter's concurring opinion
mentioned the Rule against Perpetuities but not in the context of
any executory interest in the residuary devisee. 164 The 1960 Erskine
case dealt only with compliance with the condition 165 and did not
mention the nature of the gift over or the Rule against Perpetuities.
The moral of these cases, for classification purposes, is clear: A pos-
sessory defeasible fee simple followed by an executory interest in a
third party must meet the vesting requirement of the common law
Rule against Perpetuities. However the perpetuities problem may
never arise if it is not perceived by the lawyers or the judges.166

The mystique of classification continues to produce some inter-
esting case law. As an example, let us consider the 1973 case of Do-
ver v. Grand Lodge,167 decided by the supreme court of Nebraska. In
Dover, the testarix, who died in 1942, devised certain real estate to
her daughter Edna for life and at her death to her issue, but if the
daughter left no issue, then to a charity. A further proviso in the
texatrix' will stated:

Provided, if my said daughter Edna . . . shall be left a
widow, then upon her becoming a widow, I give and devise
all my said real estate to her, my said daughter, by absolute
title, believing she may need the same for her
maintenance.'

68

159. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at §§ 2.8, 3.18.

160. 94 Neb. 280, 143 N.W. 299 (1913).
161. Id. at 288-89, 143 N.W. at 302.
162. 185 Neb. 358, 176 N.W.2d 29 (1970).
163. Id. at 368, 176 N.W.2d at 36.
164. Id. at 370-80, 176 N.W.2d at 42-45.
165. Erskine, 170 Neb. at 668-69, 104 N.W.2d at 291-92.
166. Otherwise stated, the moral is: "Ignorance is truly bliss."
167. 190 Neb. 169, 206 N.W.2d 845 (1973).
168. Id. at 170, 206 N.W.2d at 846.
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At the time of the testatrix' death, Edna was married. She divorced
one year later and remarried. Edna's second husband predeceased
her, and when Edna died in 1970, she died without ever having had
issue. The charity argued that Edna's interest in the property de-
vised to her by her mother's will was a life estate only. It was fur-
ther argued by the charity that the condition which would convert
Edna's life estate into a fee simple, "provided ... Edna shall be left a
widow," was not met. The charity's rationale was that this proviso
relating to widowhood was to be determined as of the date of the tes-
tatrix' death. At that date Edna was not a widow, and, so the argu-
ment went, Edna did not receive a fee simple estate. 169 The
representative of Edna's estate argued that the proviso referred to an
event occurring after the testatrix' death.170

The Nebraska Supreme Court rejected the charity's argument in
affirming the trial court. As the court tersely explained:

The real estate described ... is devised to the testatrix'
daughter for life, with a provision that if the daughter
should become a widow, the remainder interest should im-
mediately vest in the daughter. This is an executory interest
which abridged and terminated the life estate and vested the
fee simple title in the daughter Edna Dover Miller. 171

It is a rare circumstance when a will grants to a taker a life es-
tate that can and does convert into a fee simple absolute. Yet such a
disposition does not violate any rule of law and will be enforced. The
common law doctrine of estates does not permit estates unknown at
common law,172 so the disposition to Edna must have been consistent
with recognized future interest categories. Whether or not Edna pos-
sessed a remainder rather than an executory interest is irrelevant.
So, too, is the theoretical question of whether an executory interest
can follow alternative contingent remainders. The only issue
presented on appeal was whether the condition of being left a widow
related solely to the time of the textatrix' death. As we will see
later, this argument is similar to other constructional issues that have
arisen in the law of future interests. 173 But the resolution of the par-
ticular issue in the Dover case had absolutely nothing to do with the
distinction between a remainder and an executory interest. Dover is
but one example of a case in which the controlling issue was solely

169. Brief of Appellant at 5-6, Dover v. Grand Lodge, 190 Neb. 169, 206 N.W.2d 845
(1973).

170. Brief of Appellee at 9-13, Dover v. Grand Lodge, 190 Neb. 169, 206 N.W.2d 845
(1973).

171. 190 Neb. at 170-71, 206 N.W.2d at 846.
172. C. MOYNIHAN, supra note 14, at 34.

173. See Section X infra.
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constructional, unrelated to the classification of the interests
involved.

D. VESTED OR CONTINGENT?

1. Background

In any number of future interest cases, including those emanat-
ing from the supreme court of Nebraska, the dispositive issue is often
stated as follows: Is the interest in question vested or contingent?
Given the manner in which the dispositive issue is formulated, one
would think that the answer to this question is decisive. However, let
us take a closer look at this approach.

At the inception, what is most disconcerting to discover about
this approach is that the terms "vested" and "contingent" are ambig-
uous. According to Leach and Logan, "[t]he word vested is commonly
used in at least four senses and contingent in at least three .. 174
"vested" may mean that:

(1) an interest has become possessory ("vest in
possession");

(2) an estate has acquired the metaphysical and artificial
status under feudal law that gave the holder certain
rights that would not accrue to one holding a mere pos-
sibility of estate ("vest in interest"-not subject to any
condition precedent);

(3) a future interest is transmissible on death of the holder
(no requirement of survivorship attached);

(4) an interest has acquired the degree of certainty re-
quired by the Rule against Perpetuities (applies to class
gifts only)175

The "ordinary" connotation of the word "vested" is the meaning
given under the second definition. 76 For practically all purposes,
definition number four coincides with definition number two. 177 Def-
inition number one, denoting the time at which a future interest be-
comes possessory, is not the ordinary and accepted concept of
"vesting." Nevertheless, there are cases in which the Nebraska court
has construed the term "vest" in accordance with definition number
one.1

7 8

174. W. LEACH & J. LOGAN, CASES AND TEXT ON FUTURE INTERESTS AND ESTATE
PLANNING 253 (1961).

175. Id. at 253-54.
176. See L. SIMES, supra note 10, at 186.
177. W. LEACH & J. LOGAN, supra note 174, at 254.
178. E.g., Rudy v. Wagner, 188 Neb. 508, 512-13, 198 N.W.2d 75, 78 (1972). As we

shall see in Section IX infra, these cases involve issues relating to survivorship.
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The vesting concept is of paramount importance when applying
the common law Rule against Perpetuities since this Rule has as its
central concept the notion of "vesting." Definition number two-
"vest in interest"-is the operative test for the Rule against Perpetu-
ities, with the one exception denoted by definition number four.179

Definition number three is most troublesome because many fu-
ture interest cases masquerading under the label of "vested v. contin-
gent" are disguised survivorship cases. Our discussion on this point
reveals that the most common error in this area of law is to confuse
the following point-whether or not a future interest is subject to a
requirement of survival is one issue; whether that interest is vested
or contingent is a separate issue.18 0 Illustrations of the reigning con-
fusion abound in the forthcoming discussion of the Nebraska case
law.'8 1 It is in this area also that the preference for "early vesting"
and the constructional preference of vested as opposed to contingent
are brought into play.1 82

2. Remainders

The common law placed great emphasis on whether a remainder
was vested or contingent because of certain automatic legal conse-
quences.' 8 3 According to one modern day authority, the four areas of
future interests law in which this distinction mattered at common
law were: (1) acceleration; (2) alienability; (3) destructibility; and
(4) Rule against Perpetuities. 8 4 Each of these topics is discussed in
subsequent sections of this article. Except for Rule against Perpetu-
ities application, it is doubtful that the vested-contingent dichotomy
plays any meaningful role in deciding modern day problems of accel-
eration, alienability, and destructibility. 8 5

So far as executory interests are concerned, the distinction be-
tween vested and contingent has never been of critical significance.
The reason for this is that almost all executory interests are deemed
contingent for Rule against Perpetuities purposes.1 8 6

3. Condition Precedent v. Condition Subsequent

In any discussion of the distinction between contingent and

179. W. LEACH & J. LOGAN, supra note 174, at 254.
180. L. SIMES & A. SMITH, supra note 8, at § 135 at 116.
181. See Section IX infra.
182. See, e.g., Znamenacek v. Menke, 210 Neb. 671, 674, 316 N.W.2d 605, 607-08

(1982).
183. C. MOYNIHAN, supra note 14, at 114.
184. J. DUKEMINIER & J. KRIER, PROPERTY 429-30 (1981).
185. R. CUMMINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.2.
186. Id. at § 3.18.
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vested remainders, the distinction between a condition precedent and
a condition subsequent usually looms large.' 8 7 Remainders given to
unborn or unascertained persons are clearly contingent; remainders
given to known and ascertained persons with no conditions attached
are clearly indefeasibly vested.'8 8 Traditional dogma tells us that a
condition precedent attached to a remainder will make it contingent
whereas a condition subsequent attached to a remainder will make it
vested subject to complete divestment. 8 9 How to tell the differ-
ence?-aye, there's the rub. The Nebraska Supreme Court has on
more than one occasion discussed the distinction between a condition
precedent and a condition subsequent.190 Still in all, this distinction
remains murky and justly deserves the criticism to which it has been
subjected: "purely formalistic" . . . "supported neither by policy nor
logic" . . . "artificial" . . ."unmanageable" . . . "in defiance of com-
mon sense."'191 This criticism seems especially appropriate in a case
such as Shackley v. Homer,19 2 where the Nebraska Supreme Court
laboriously reviewed the English and American case law for some
twenty-five pages in its quest to determine whether an interest was
"vested or contingent." As we proceed in our discussion of future in-
terests law in this article, we will discover whether the vested v. con-
tingent distinction is of any significance whatever in any area other
than the Rule against Perpetuities. To the extent that the vested v.
contingent distinction survives in at least one area of law, the grim
fact remains that the distinction between a condition precedent and a
condition subsequent will still be of significance.' 93 In the meantime,
the reader is advised to treat any future interests case with skepti-

187. E.g., J. CASNER & W. LEACH, CASES AND TEXT ON PROPERTY 295 (3d ed. 1984)
("millions of dollars of property have turned upon this type of verbal distinction and
continue to do so.").

188. Id.
189. C. MOYNIHAN, supra note 14, at 121.
190. E.g., Cast v. National Bank of Commerce, 185 Neb. 358, 366, 176 N.W.2d 29, 35

(1970); Gotchall v. Gotchall, 98 Neb. 730, 734, 154 N.W. 243, 245 (1915).
191. Halbach, Vested and Contingent Remainders: A Premature Requiem for Dis-

tinctions Between Conditions Precedent and Subsequent, in PERSPECTIVES OF LAW-
ESSAYS FOR AUSTIN WAKEMAN SCOTT 152, 152, 170-71 (R. Pound, E. Griswold & A.
Sutherland eds. 1964). The author likewise shares Professor Halbach's further critique
of the distinction between conditions precedent and subsequent:

Wherever a rule requires the distinction between conditions precedent and
conditions subsequent to be drawn for the purpose of resolving questions in
litigation today, the rule represents a willingness to decide cases without com-
ing to grips with the real issues of the controversy.

Id. at 170-71.
192. 87 Neb. 146, 127 N.W. 145 (1910).
193. It is of significance as well in those decisions which provide definitions of

"vested" and "contingent." For the most recent pronouncement of the Nebraska
Supreme Court on this topic, see In re Estate of Unitt, 197 Neb. 713, 250 N.W.2d 644
(1977).
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cism when the stated issue is formulated in terms of vested v. contin-
gent. Unless the case involves the application of the Rule against
Perpetuities, it is more likely than not that the issue has been
misstated.

VII. DISCARDING RELICS FROM THE PAST

A. SIGNIFICANCE OF THE UNIFORM PROPERTY ACT 19 4

As far as the law of future interests of Nebraska is concerned,
the year 1941 is a watershed date. This was the year that Nebraska
became the first and, as it turned out, the only state to adopt the Uni-
form Property Act (UPA).' 95 In the discussion in the topics of this
section and in the succeeding sections of this article, the provisions of
the UPA occupy center stage. The Nebraska Supreme Court has
commented on the historical background of the UPA:

[W]e point out that the Uniform Property Act was prepared
by the National Conference of Commissioners on Uniform
State Laws and the American Law Institute acting jointly.
The act received years of study on the part of a dozen or
more of the best-known authorities on the law of property to
be found in America. The act was drawn primarily to abol-
ish many out-of-date characteristics which have come down
to us from the early feudal law of England, and which are
out of place in the law of today, and also to correct many
characteristics which have crept into the law from improper
application of the early law and which can be gotten rid of
today only by statutory enactment .... The purpose and
policy of the Uniform Property Act is to make the law a
much more modern and effective instrument in administer-
ing the law of property and to free courts and lawyers of the
present from being compelled in cases involving the title to
real property to wander in a labyrinth of ancient learning.
The modernization of our real property law, including ante-
dated provisions that serve no purpose in our modern era,
was long overdue when the Legislature enacted the Uniform
Property Act into the statutory law of this state in 1941.196

While it is true that the UPA takes a giant step toward freeing
lawyers and courts from being compelled "to wander in a labyrinth
of ancient learning," the succeeding sections of this article point out

194. 1941 Neb. Laws ch. 153, codified in NEB. REV. STAT. §§ 76-101 to -123 (Reissue
1981).

195. HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM
STATE LAwS 428 (1966). The Act was withdrawn by the Conference in 1966 as "obso-
lete." Id.

196. Ellingrod v. Trombla, 168 Neb. 264, 268, 95 N.W.2d 635, 638-39 (1959) (citation
omitted).
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that the UPA leaves untouched a rather large slice of the law of fu-
ture interests. Two of the more conspicuous examples of untouched
topics are restraints upon alienation and Rule against Perpetuities.
While the UPA may be justly praised for what it does, an impartial
observer may fairly critize the UPA for what it does not do. Still in
all, half a loaf is better than none.

The "modernization" of Nebraska real property law did not mag-
ically occur overnight with the passage of the UPA in 1941. Whereas
the Nebraska Legislature provided for retroactive application of the
Reverter Act,197 one section of the UPA specifically provides that the
UPA "shall not apply to acts which occurred, or to conveyances
which became effective, before August 24, 1941. '"198 Because the
UPA is prospective in application, lawyers and courts may still be
compelled to wander in those labyrinths of ancient learning for some
time to come. This reason, among others, requires a review of the
state of the law in Nebraska prior to the adoption of the UPA. The
succeeding discussion of various rules of property law includes both
pre-UPA and post-UPA authorities. We now turn to a review of the
more notable real property rules of the common law and their mod-
ern day status in Nebraska.

B. REQUIREMENT OF WORDS OF INHERITANCE

Presumably every first year law student encountered the "magic
words" requirement of the common law: To create an estate of gen-
eral inheritance (fee simple) it was necessary that words of general
inheritance be used, specifically "to A and his heirs."' 99 Under the
common law, the words "and his heirs" were deemed to be words of
limitation, describing the estate granted.20 0 In Nebraska, from its
days as a territory20 1 to the present,20 2 this common law rule has
been statutorily abrogated; at no time has the common law rule been
in force in Nebraska.

C. THE DESTRUCTIBILITY RULE

The common law rule of destructibility applied only to contin-
gent remainders and required that a contingent remainder vest at or
before the termination of the preceding freehold estate, otherwise
the contingent remainder would be destroyed. In the formative pe-

197. NEB. REV. STAT. § 76-2,102 (Reissue 1981).
198. NEB. REV. STAT, § 76-122 (Reissue 1981).
199. C. MOYNIHAN, supra note 14, at 32.
200. Id. at 31.
201. REV. STAT. TERR. NEB. ch. 43, § 54 (1866).
202. NEB. REV. STAT. § 76-104 (Reissue 1981).
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riod of the common law, the destructibility rule was bound up in no-
tions of seisin. The medieval rationale for the rule of destructibility,
like many of the common law rules, has no justification in modern
times.20 3 If the rule of destructibility has any justification today, it
would be because of its effect of furthering alienability.

Owing to the UPA, there is little doubt that the rule of destructi-
bility does not exist today in Nebraska. 20 4 Further, it is not terribly
clear whether the rule of destructibility existed in Nebraska prior to
the adoption of the UPA. The definition of "remainder" in the Wil-
kins case implies the rule of destructibility,20 5 and direct case author-
ity clarifying the existence or application of the destructibility rule is
scanty. A 1920 decision of the Nebraska Supreme Court 20 6 contains
facts suggesting that lawyers successfully invoked the destructibility
rule to make title marketable.20 7 The 1932 case of DeWitt v.
Searles,208 though not mentioning the rule of destructibility, contains
language indicating that the destructibility rule was certainly in the
judges' minds if not in their published opinion.

The facts of DeWitt involved a devise of a life estate to one
Zoreda DeWitt, with remainder over "to such children. . . as may be
living at the time of her death .... 209 with an alternative gift over
in case Zoreda should leave no children surviving her. Zoreda sought
to establish fee simple title in herself at a time when she had living
children.210 Zoreda contended that her children received a contin-
gent remainder and then argued that this limitation was "wholly
void." The Nebraska Supreme Court, in rejecting Zoreda's claim,
concluded that Zoreda's classification of her children's interest was
incorrect; the children received a vested remainder subject to
open.2 11 The following language of the court seems to express its
true concern in the case: "[I]f the plaintiff is correct in denominating
[the children's interests] a 'contingent remainder,' it must be deemed
a valid remainder, which outstanding and unbarred, must necessarily
destroy the merchantability of the title possessed by her. '2 12 In
other words, the court is saying that Zoreda did not have marketable
title regardless of whether the remainder was classified as contingent
or vested subject to open.

203. C. MOYNIHAN, supra note 14, at 128-29, 134.
204. NEB. REV. STAT. § 76-116 (Reissue 1981).
205. See text at note 127 supra.
206. Drake v. Fraser, 105 Neb. 162, 179 N.W. 393 (1920).
207. Id. at 164, 179 N.W. at 394.
208. 123 Neb. 129, 242 N.W. 370 (1932).
209. Id. at 131, 242 N.W. at 370.
210. Id. at 131, 242 N.W. at 371.
211. Id. at 138, 242 N.W. at 373.
212. Id. at 133, 242 N.W. at 371 (emphasis added).
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Orthodox classification rules would favor Zoreda's conclusion-
the life estate was followed by alternative contingent remainders.
This is so because a remainder to the children was subject to an ex-
press condition precedent of survivorship, thereby rendering the re-
mainder contingent. Why did the Nebraska Supreme Court run
roughshod over the phrase "as may be living at the time of her
death"-an express condition precedent? The clue is in the words
"outstanding and unbarred." No doubt the court foresaw the possi-
bility of purposeful destruction by Zoreda of her children's contin-
gent remainder by utilization of the common law rule of
destructibility. Having reached the conclusion that the remainder to
the children was vested subject to open, the court foreclosed the pos-
sibility of the remainder interest being destroyed.213

The DeWitt case is illustrative of the typical devise in which the
testator rules from the grave by preventing the next generation tak-
ers from selling the devised property and defeating the estate given
to the takers in the succeeding generation. This scenario is the same
setting for the Rule in Shelley's Case, our next topic. DeWitt further
illustrates that a condition of survivorship, expressed in condition
precedent form, may not be construed as written.

D. RULE IN SHELLEY'S CASE

Perhaps the most famous of all the common law property rules
is the Rule in Shelley's Case. Application of the Rule in Shelley's
Case in the classic fact pattern "to A for life, then to A's heirs," re-
sults in the ancestor, A, receiving the remainder instead of the heirs.
The merger doctrine now takes over to give A a fee simple abso-
lute-certainly not what the transferor intended.214 But, as a true
rule of law, the Rule in Shelley's Case operates without regard to the
transferor's intent.215 Criticism of the Rule has continued for centu-
ries, but the Rule survived long after its reason for existence ceased.

213. Note that the children's remainder interest might be viewed as being both
vested (subject to open) and contingent (upon surviving the life tenant). It would ap-
pear that the proper classification is that of a contingent remainder since the existing
children were required to survive the life tenant, thereby rendering their interest con-
tingent. The interests of those children yet unborn are clearly contingent as any inter-
est in an unborn person must necessarily be classified as contingent.

Given the court's construction of the remainder as vested subject to open, title to
the subject property is unmarketable. In a case in which there is a devise "to A for
life, then to A's children," the life tenant and the existing children are unable to con-
vey fee simple title to a third person, free of the claims of the afterborn. This is the
usual result, though authority is scanty, based on the notion that the interests of the
unborn children are executory interests that are indestructible. See L. SIMES & A.
SMITH, supra note 8, at §§ 114, 205 at 98-100, 237-39.

214. C. MOYNIHAN, supra note 14, at 138-39.
215. Id. at 141.
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Like the destructibility rule, the only positive thing that might be
said of this Rule is that it promotes alienability by making property
marketable one generation earlier. This policy goal comes at great
cost-the defeat of the transferor's intent and the taking away of an
estate from those whom the transferor intended to benefit.216

As might be suspected, the UPA abolished the Rule in Shelley's
Case in Nebraska.21 7 Prior to the adoption of the UPA, the Nebraska
Supreme Court has explicitly recognized the Rule in Shelley's
Case218 although the court had some difficutly reconciling the Rule
with so-called intent statute.219 Since the UPA is not retroactive, the
Rule in Shelley's Case is still applicable to a pre-August 24, 1941,
transfer.220 The 1975 case of Lowry v. Murren22 1 indicates the cur-
rent judicial attitude toward the Rule: "The rule in Shelley's case is
not favored. It is only when the facts bring a case under the strict
letter of the rule that courts will apply and enforce it."222

E. THE WORTHIER TITLE DOCTRINE

At common law a transferor's attempt to create a remainder in-
terest in his own heirs was void. The heirs, if they are to take at all,
must take by descent, a "worthier title." By applying the Worthier
Title Doctrine, a transfer by X "to A for life, then to X's heirs," left a
reversion in the grantor and gave nothing to the "heirs. '223

There is little Nebraska law regarding the Worthier Title Doc-
trine. The UPA abolished the doctrine for both testamentary and in-
ter vivos conveyances. 224 Whether the doctrine existed in Nebraska
prior to 1941 is unknown as there are no cases on point. The only
case mentioning the Doctrine of Worthier Title is a 1937 federal
case 225 involving a Nebraska taxpayer.

F. RULE IN WILD'S CASE

The rules discussed in the preceding subsections were rules of
law that emerged from the common law of England. In contrast to
these rules, the Rule in Wild's Case was a common law rule of con-

216. Id. at 148.
217. NEB. REV. STAT. § 76-112 (Reissue 1981).
218. See generally Foster, The Rule in Shelley's Case in Nebraska, 8 NEB. L. BULL.

124 (1929).
219. Id. at 148-54.
220. This is indicated by the case of Sandberg v. Heirs of Champlin, 152 Neb. 161,

164, 40 N.W.2d 411, 413 (1950).
221. 195 Neb. 42, 236 N.W.2d 627 (1975).
222. Id. at 45, 236 N.W.2d at 630.
223. C. MOYNIHAN, supra note 14, at 149-50.
224. NEB. REV. STAT. §§ 76-114 to -115 (Reissue 1981).
225. Morsman v. Commissioner, 90 F.2d 18, 26 (8th Cir. 1937).
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struction that emanated from a 1599 case.
2 2 6 According to the two

resolutions of Wild's Case, a devise to "A and his children" was to be
construed as follows: (1) if A had no children at the time of the de-
vise, the grant to A was to be construed as a fee tail; (2) if A had chil-
dren at the time of the devise, the children and A took equal and
concurrent estates.2 27

The UPA has a specific section abolishing the Rule in Wild's
Case. The abrogating statute, section 76-113,228 further provides that
a conveyance "in favor of a person and his children or ... issue...
or words of similar import" creates a life estate in the person desig-
nated and a remainder in the descendants "unless an intent to create
other interests is effectively manifested. ' 229 This latter qualifying
language of the statute indicates that the statutory rule is a rule of
construction.

Section 76-113 was applied in the 1959 case of Ellingrod v. Trom-
bla230 involving a devise to "Polly Anne Ludlow and her descend-
ants." The Nebraska court labored somewhat in its opinion but
correctly concluded that section 76-113 applied and that the devise
created a life estate in Polly Anne and a contingent remainder in her
descendants.23 1 Given this construction, Polly Anne did not have
marketable title to the property. The result produced by application
of the statute did not promote marketability, but it most probably
carried out the intent of the testatrix. The 1964 opinion in Hauschild
v. Hauschild232 referred to section 76-113 in a headnote; the facts of
the case, however, suggest that this reference was inappropriate. 233

Prior to the adoption of the Uniform Property Act, the Nebraska
Supreme Court had occasion to construe a devise to "my daughter,
Waneta. . .and my son, Archer. . ., and their children to be theirs
forever."234 Waneta and Archer had brought a partition action
against their children, and the trial court held that the son and

226. Wild's Case, 6 Co. Rep. 16b (1599) (as cited in C. MOYNIHAN, supra note 14, at
47).

227. RESTATEMENT OF PROPERTY § 283 comment a (1940).
228. NEB. REV. STAT. § 76-113 (Reissue 1981).
229. Id.
230. 168 Neb. 264, 95 N.W.2d 635 (1959).
231. Id. at 267, 95 N.W.2d at 638.
232. 176 Neb. 319, 126 N.W.2d 192 (1964).
233. For section 76-113 to apply, there must be a transfer to "a person and his chil-

dren," such as "to A and his children." In Hauschild the transfer was to the child for
life, then to the child's lineal descendants. Section 76-113 should not apply to the fore-
going transfer. The applicable statute would be section 76-112, which deals with a
transfer in the form of a life estate with remainder over to the life tenant's heirs, is-
sue, or similarly designated takers. Hauschild, 176 Neb. at 323-24, 126 N.W.2d at 195-
96.

234. Bunting v. Richardson, 119 Neb. 300, 300, 228 N.W. 618, 618 (1930).
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daughter were "the sole owners in fee simple. '235 The children of
Archer, through their guardian ad litem, contended that Waneta and
Archer received a life estate and that the children received a remain-
der. One daughter of Waneta argued that the children of Waneta and
Archer took as tenants in common with their parents.236 In light of
these contentions, a very substantial issue of construction involving
the Rule in Wild's Case was presented. But in a per curiam opinion,
the Nebraska Supreme Court simply affirmed the trial court ruling
with no explanation. 237 With all due respect, this decision borders on
judicial irresponsibility.

VIII. CHARACTERISTICS OF FUTURE INTERESTS

A. ALIENABILITY; DESCENDIBILITY; DEVISABILITY

In terms of modern Nebraska law, both the UPA and the Re-
verter Act have specific provisions dealing with the alienability,
descendibility, and devisability of future interests. Section 76-107 of
the Uniform Property Act provides:

The conveyance of an existing future interest, whether legal
or equitable, is not ineffective on the sole ground that the in-
terest so conveyed is future or contingent; Provided, pos-
sibilities of reverter or rights of reentry for breach of
condition subsequent shall not be alienable or devisable.238

The latter clause of this statute reiterates the same rule given in sec-
tion 76-299 of the Reverter Act.239 It should be noted that under the

UPA, the term "conveyance" includes acts of both an inter vivos and
testamentary nature.240 Possibilities of reverter and powers of termi-
nation, though neither alienable nor devisable, are interests which
pass according the law of descent.24 1 As a matter of legislative policy,
there seems to be no compelling reason to force such interests to pass
by descent rather than by devise.

Prior to the adoption by the Nebraska Legislature of these spe-
cific statutory rules, the Nebraska Supreme Court had struggled with
the traditional common law distinctions between vested and contin-

235. Id. at 301-02, 228 N.W. at 619.
236. Id. at 301, 228 N.W. at 618.
237. Id. at 301-02, 228 N.W. at 619.
238. NEB. REV. STAT. § 76-107 (Reissue 1981).
239. NEB. REV. STAT. § 76-299 (Reissue 1981).
240. NEB. REV. STAT. § 76-101 (Reissue 1981).
241. In other words, since a holder of a possibility of reverter or power of termina-

tion holds it in fee simple and at death the interest cannot pass by will, the only
method by which the interest can pass is intestate succession.
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gent 24 2 and had wrestled with the issue of the alienability of a contin-
gent interest.243 In later cases, the court indicated that a power of
termination was a descendible future interest 244 and that the status
of alienability of a possibility of reverter was unsettled. 245 The alien-
ability issue sometimes came before the court in the context of a
mortgage executed by a remainderman. If the remainderman's inter-
est was indefeasibly vested, no question of validity would arise. How-
ever, in some instances, the remainderman's interest was vested
subject to divestment, and the court had to decide whether divest-
ment occurred.246

The most intriguing case along these lines is Drury v. Hickinbo-
tham.247 Drury involved a devise to the testator's son Francis for life
and "[u]pon the death of my son Francis ... I give, devise and be-
queath the last described real estate to the then oldest living son of
Francis Lealand Hickinbotham, absolutely."248 During Francis' life-
time, his oldest living son Jessie executed a mortgage. The mortga-
gee claimed that the mortgage was valid inasmuch as Jessie held a
vested remainder that was alienable. Francis and Jessie argued that
the remainder was contingent "and therefore not a vested interest
subject to alienation. '249 The Nebraska Supreme Court held that the
remainder was vested subject to divestment rather than contin-
gent.250 In so doing the court stated that "a remainder is vested if
the remainderman, being alive, will take at once if the life tenant
were to die."'251

This language is reminiscent of the well-known "pointing test" of
the infamous New York case of Moore v. Littel.252 What the Ne-
braska court did, quite simply, was to take an express condition pre-
cedent and construe it as a condition subsequent. Cases such as
Drury and the previously discussed DeWitt 253 give credence to the
criticism regarding the articificiality of distinctions between condi-

242. E.g., Schuyler v. Hanna, 31 Neb. 307, 47 N.W. 932 (1891).
243. Most notably in Marsh v. Marsh, 92 Neb. 189, 191, 137 N.W. 1122, 1122 (1912).
244. Watson v. Dalton, 146 Neb. 78, 89-90, 20 N.W.2d 610, 614 (1945).
245. Hiddleston v. Nebraska Jewish Educ. Soc'y, 186 Neb. 786, 790-91, 186 N.W.2d

904, 907 (1971).
246. Compare Ackmann v. Ackmann, 126 Neb. 89, 92-93, 252 N.W. 613, 614 (1934)

(no divestment) with Case v. Haggerty, 91 Neb. 746, 750, 137 N.W. 979, 981 (1912) (di-
vestment occurred).

247. 129 Neb. 499, 262 N.W. 37 (1935).
248. Id. at 501, 262 N.W. at 38.
249. Id. at 502, 262 N.W. at 39.
250. Id. at 505, 262 N.W. at 40.
251. Id. at 503, 262 N.W. at 39.
252. 41 N.Y. 66 (1869). For an extended discussion of this notorious case, see L.

SIMES & A. SMITH, supra note 8, at §§ 154-55 at 186-94.
253. See text at notes 208-13 supra.
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tions precedent and conditions subsequent. 254 There is little cer-
tainty and predictability in the law when courts construe conditions
willy-nilly. Resort to this type of analysis in deciding cases obscures
the public policy considerations that need to be examined, discussed,
and decided.

B. CREDITORS' RIGHTS

Once again a particular section of the Uniform Property Act ad-
dresses the topic under consideration:

The subjection to the claims of creditors of a future interest,
whether legal or equitable, is not prevented or avoided on
the sole ground that such interest is future or contingent.255

This statute reflects the modern view that this area of law is one that
ought not turn on the nebulous "vested v. contingent" distinction.
Other policy considerations might be looked to in determining
whether a forced sale of a future interest is appropriate. 256 The Ne-
braska law on this topic reveals but two cases dealing with the issue
of creditor's claims to a future interest. In the 1921 Maxwell v. Max-
well 257 case, a woman in a follow-up to a divorce action was able to
subject her ex-husband's indefeasibly vested remainder to her claim.
In the 1942 Goodrich v. Bonham258 case, the Nebraska Supreme
Court considered the interest of a remainderman who was adjudi-
cated as bankrupt. In holding that the remainderman's interest
passed to the trustee in bankruptcy, the Nebraska Supreme Court
had to decide whether a condition of survivorship was imposed on the
remainderman's interest. The court held that no such condition ex-
isted, thus classifying the interest as indefeasibly vested and there-
fore alienable. 25 9

C. ACCELERATION

Under modern day law, it is possible for a life estate to terminate
prior to its "natural expiration," i.e., the death of the life tenant. The
most likely situations in which this unnatural termination would oc-
cur are cases involving spousal elections against a will and disclaim-

254. See text at note 191 supra.
255. NEB. REV. STAT. § 76-108 (Reissue 1981).
256. The traditional test for determining whether a future interest is subject to the

claim of a creditor is to determine whether the future interest in question is alienable.
If so, the interest is subject to the creditor's claim. If not, the creditor cannot reach it.
For further discussion of this point and the problem of "sacrificial sales," see R. CUN-
NINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 3.25.

257. 106 Neb. 689, 184 N.W. 227 (1921).
258. 142 Neb. 489, 6 N.W.2d 788 (1942).
259. Id. at 497, 6 N.W.2d at 792.
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ers. Acceleration deals with the treatment to be given the remainder
following the life estate-is it to be "accelerated" such that the re-
mainderman's right of possession is now immediate? This is the fun-
damental issue in acceleration cases.

As might be expected, the older cases tended to place great em-
phasis on the vested v. contingent nature of the remainder.260 More
often than not, however, courts recognized that the intent of the tes-
tator was to be the controlling factor. 261 Thus in the 1923 Askey v.
Askey 262 case, the Nebraska Supreme Court referred to the accelera-
tion doctrine in the context of a "vested remainder" and that the rule
of accelerating a remainder would be applied "only in promotion of
the intention of the testator, and never to defeat it."'263 In other
words, the "rule" of acceleration was a rule of construction.

All of the Nebraska cases dealing with acceleration are spousal
election cases. In the two most significant acceleration cases in Ne-
braska, Askey 264 and In re Testamentary Trust of Criss,265 the issue
of "class closing" was intertwined with the acceleration issue. In
these cases the issue of acceleration affected not merely when the re-
mainderman took but also who took.266 In Askey the court refused
to accelerate the remainder since to do so would prematurely close
the class of remaindermen (grandchildren) who were to take, a result
contrary to what the testator intended. In the 1983 Criss case, the
Nebraska Supreme Court stated that an election by a surviving
spouse "was tantamount to death" and that the general rule in favor
of acceleration would be followed. The court further stated that no
true condition precedent existed so as to prevent acceleration. 267

The spousal election statutes in Nebraska have been changed
with the adoption of the Nebraska Probate Code,268 operative as of
January 1, 1977. Under the Nebraska Probate Code, election by a
surviving spouse is not an automatic rejection of the benefits pro-
vided by the decedent's spouse's will or by intestate succession.
There must be an express renunciation by the electing spouse of the

260. See J. DUKEMINIER & J. KRIER, supra note 184, at 429.
261. L. SIMES, supra note 10, at 227-28.
262. 111 Neb. 406, 196 N.W. 891 (1923).
263. Id. at 409, 196 N.W. at 892.
264. 111 Neb. 406, 196 N.W. 891 (1923).
265. 213 Neb. 379, 329 N.W.2d 842 (1983).
266. See L. SIMEs & A. SMITH, supra note 8, at § 799 at 287-88; Note, 9 IOWA L.

BULL. 313 (1924).
267. Criss, 213 Neb. at 399-401, 329 N.W.2d at 853-54. The Criss opinion treated the

class closing and acceleration issues in separate discussions. The Askey case was dis-
cussed in conjunction with the class closing issue and was distinguished. Id. at 392, 329
N.W.2d at 850. The Askey case was also distinguished by the Criss court in its discus-
sion of the acceleration issue. Id. at 400, 329 N.W.2d at 854.

268. NEB. REV. STAT. §§ 30-2201 to -2902 (Reissue 1979).
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benefits provided.269 The Code section in point continues:
If any provision is so renounced, the property or other bene-
fit which would otherwise have passed to the surviving
spouse thereunder is treated . . . as if the surviving spouse
had predeceased the testator. 270

Note that the legal effect of renunciation by an electing spouse under
the Nebraska Probate Code is similar to the prior Nebraska case law
which treated a spousal election against the will as "tantamount to
death."

The Nebraska Probate Code also contains a general statute on
renunciation, unrelated to the topic of spousal election. It provides,
in relevant part:

Unless the transferor of the interest has otherwise indicated
in the instrument creating the interest, the interest re-
nounced, and any future interest which is to take effect in
possession or enjoyment at or after the termination of the
interest renounced, passes as if the person renouncing had
predeceased the decedent or had died prior to the date on
which the transfer creating the interest in such person is
made, as the case may be, if the renunciation is within the
time periods set forth in subsection (b) and if not within
such time periods the interest renounced, and any future in-
terest which is to take effect in possession or enjoyment at
or after the termination of the interest renounced, passes as
if the person renouncing had died on the date the interest
was renounced. 271

Note that this statute refers to the effect of renunciation on any "fu-
ture interest" and creates a presumption in favor of acceleration.
The distinction the statute draws between the timely filed renuncia-
tion and one not timely filed deals with the relation back effect to be
given to the renunciation. While this may be significant for tax pur-
poses, this distinction is not likely to affect the acceleration issue.

D. PROTECTION

Certain actions of the holder of the possessory estate might jeop-
ardize the future interest holder's right to receive the subject prop-
erty in substantially the same condition that existed at the time the
future interest was created. For instance, a life tenant of Blackacre
might do permanent damage to the realty; a life tenant of bearer
bonds might sell or give them away. In such circumstances the fu-
ture interest holders require protection from threatened acts or, if

269. NEB. REV. STAT. § 30-2318(a) (Reissue 1979).
270. Id.
271. NEB. REV. STAT. § 30-2352(c) (Cum. Supp. 1984).

[Vol. 18



FUTURE INTERESTS

the act is already consummated, some form of recompense for dam-
age. In terms of remedy, the holder of the future interest might seek
injunctive relief, damage, or the posting of a bond as security. We
will briefly explore these possibilities.

To the extent that the property involved is real property, there is
the well established common law doctrine of waste which limits the
actions of the holder of a term of years or life estate. 272 The concept
of waste does not play nearly as significant a role as it once did due to
the decreased frequency of legal life estates. As might be expected,
the Nebraska cases on waste are rather antiquated,2 73 but the central
concept of the waste doctrine is still very much alive, that is, the
preservation of the estate by the holder of the limited estate for the
benefit of the future interest holder. While it is not the purpose of
this article to inquire into the particularities of the law of waste, it is
significant to point out that the doctrine of waste is probably the best
example of the fact that a future interest is an existing interest-a
point so often overlooked and misunderstood. As a final note to the
Nebraska law of waste, it should be pointed out that at least five Ne-
braska statutes, 27 4 including one section of the UPA,27 5 deal with the
topic of waste.

When the subject matter of the future interest is personalty, the
question litigated most often in regard to protection is under what
circumstances can the future interest holder compel the possessory
owner to give security? According to the Nebraska Supreme Court
decision in Abbott v. Wagner,276 it is the "recognized rule" that secur-
ity may be required "where a course of conduct is pursued by the'life
tenant after coming into possession of the property, which in any
manner endangers the value of the remainder estate, or threateis se-
riously to deplete it or to reduce or impair its value. '277

The Abbott case dealt with another protection issue that will be
briefly mentioned. In Abbott the widow received a life estate and in
addition, a power to "dispose" of the remainder, this power of dispo-
sal being limited to "transfers made in good faith for such fair consid-
erations and for such objects as must have been in the comtemplation
of testator when making his will. ' 27 8 As to the protection afforded
remaindermen, the court continued:

272. See genreally R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at

§§ 4.1-4.5.
273. E.g., Wiley v. Wiley, 1 Neb. (Unof.) 350, 95 N.W. 702 (1901).
274. NEB. REV. STAT. §§ 25-2132 to -2136 (Reissue 1979).
275. NEB. REV. STAT. § 76-120 (Reissue 1981).
276. 108 Neb. 359, 188 N.W. 113 (1922).
277. Id. at 381, 188 N.W. at 121-22.
278. Id. at 371, 188 N.W. at 118.
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Any abuse of the power of disposal conferred upon her by
the will which places the rights of the remaindermen in seri-
ous danger and which indicates bad faith, fraud, or a reckless
disregard of the rights of the remaindermen in the residuary
estate, on the part of the life tenant, gives the remaindermen
the right to ask and receive from a court of equity adequate
protection.

279

Further consideration of the life tenants' power to sell, consume, and
dispose will be taken up in Section XIV infra.

E. REPRESENTATION IN LITIGATION

One of the complicating factors in creating legal future interests
is the effect on marketability of title. From a procedural standpoint,
the problem of marketability is most acute in cases involving contin-
gent future interest holders who are unborn or unascertained. Here,
the specific concern of the litigant is his ability to obtain a court or-
der that will bind the contingent interest holders. Is there a mecha-
nism by which the holders can be bound by a court decree? If not,
the title will remain unmarketable for lack of an authoritative
adjudication.

Perhaps the two most traditional methods of tackling this prob-
lem are: (1) appointment of a guardian ad litem by a court to repre-
sent the contingent interest holders; and (2) the doctrine of virtual
representation, under which the living persons before the court are
deemed to represent the identical interest of those not before the
court, thereby providing that the interests of those persons not in be-
ing actually have representation in the proceeding. 280 Let us turn
now to the Nebraska law on these points before and after the adop-
tion of the Nebraska Probate Code.

While some courts have held that equity courts possess inherent
authority to appoint guardians ad litem to represent the interests of
unborn children, the Nebraska Supreme Court has not squarely de-
cided this issue. In the 1945 case of Northouse v. Torstenson,2s i the
court referred to that line of authority, noting that "some courts"
have appointed guardians ad litem to represent the interests of un-
born children "even in the absence of statutory authority. '28 2 Refer-
ring to the Nebraska statute, the court further remarked that "[t]he
Nebraska statute, section 38-114, R.S. 1943, seems to make no provi-
sion for appointing a guardian ad litem for children unborn. '28 3 The

279. Id.
280. Drake v. Frazer, 105 Neb. 162, 167, 179 N.W. 393, 395-96 (1920).
281. 146 Neb. 187, 19 N.W.2d 34 (1945).
282. Id. at 190, 19 N.W.2d at 35.
283. Id. at 190, 19 N.W.2d at 36.
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statute cited by the court refers to "the power of any court to appoint
guardians to defend the interest of minor . . . in any matter then
pending .... ,,284 This statute remains unchanged today.28 5 The Ne-
braska Probate Code provides specific statutory authority for a court,
in matters arising under the Probate Code, to:

[A]ppoint a guardian ad litem to represent the interest of a
minor, an incapacitated, unborn, or unascertained person, or
a person whose identity or address is unknown, if the court
determines that representation of the interest otherwise
would be inadequate. 28 6

While this statutory grant of authority is certainly expressed, note
that it is not a general grant of authority extending to all cases.

In the 1920 case of Drake v. Frazer,28 7 the Nebraska Supreme
Court explicitly recognized the common law doctrine of virtual rep-
resentation and applied it in finding that unborn remaindermen were
represented in the Torrens title registration proceeding. The Ne-
braska Legislature likewise has recognized the common law doctrine
in enacting the Nebraska Probate Code. Section 30-2222 of the Ne-
braska Probate Code provides that, in matters arising under the Pro-
bate Code:

Persons are bound by orders binding others in the following
cases:

(iii) An unborn or unascertained person who is not other-
wise represented is bound by an order to the extent his in-
terest is adequately represented by another party having a
substantially identical interest in the proceeding.288

Another possible method by which future interest holders who
are unborn or unascertained might be bound by court orders is the
statutory procedure known as service by publication. In 1983, the Ne-
braska Legislature made substantial revisions in the law relating to
service of process, including the "constructive service" statutes. 28 9 In
this revision the Legislature repealed the "unknown heirs" statute290

which provided for constructive service on unascertained devisees of
an estate.

284. Id. (citing NEB. REV. STAT. § 38-114, R.S. 1943).
285. See NEB. REV. STAT. § 38-114 (Reissue 1978).
286. NEB. REV. STAT. § 30-2222(4) (Reissue 1979).
287. 105 Neb. 162, 179 N.W. 393 (1920).
288. NEB. REV. STAT. § 30-2222(2) (Reissue 1979).
289. 1983 Neb. Laws L.B. 447.
290. NEB. REV. STAT. § 25-526 (Reissue 1979), repealed by 1983 Neb. Laws L.B. 447,

§ 104.
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F. TERMINATION

1. Introduction

When the titles of the holder of the possessory estate and the
holder of the future interest are united in the same person, the doc-
trine of merger applies so as to reestablish a fee simple absolute. 29 1

The obvious difficulty that might ensue in an attempt to purchase all
outstanding interests in Blackacre is indicated by the preceding Sec-
tion: holders of the future interests may include persons who are un-
born or unascertained. Unmarketability of title may result, and
alienability, an historic and cherished goal of real property law, is not
possible. In this Section, the focus is on termination of the future in-
terest by operation of law as opposed to termination by acts of the
parties. In other words, the termination or extinguishment of the fu-

ture interest is involuntary. In this Section we examine various rules
of law that might be viewed as promoting alienability by terminating
future interests prior to their natural expiration.

2. Reverter and Marketable Title Acts

As discussed previously, the Nebraska Reverter Act places a
thirty-year durational limit on the defeasible fee simple estates. 292

Thus, possibilities of reverter and powers of termination are termi-
nated automatically after thirty years have passed. This is the most
stark example of statutory termination of a future interest. In addi-
tion to the Reverter Act, the Nebraska Legislature enacted a Market-
able Title Act in 1947.293 While this Act is not expressly directed to
termination of future interests, it might be possible to invoke the
provisions of this Act to bar enforcement of a future interest. Con-
sider the Dover case discussed previously in Section VI(C). In Dover
the devisee Edna had both a life estate and a future interest that
would, under certain circumstances, convert the life estate into a fee
simple. Suppose that Edna had conveyed to a third party before the
fee vested in her. Suppose further that the event converting her life
estate into a fee never took place and that the alternative taker pro-
visions applied. By the passage of time and failure to act, might the
alternative takers, holding a remainder or an executory interest, be
barred by application of the Marketable Title Act?294 Such possibil-
ity would appear to exist by virtue of the provisions of the Marketa-
ble Title Act although the "exception" section of the Act 295 would

291. C. MOYNIHAN, supra note 14, at 131.
292. See text at note 116, supra.
293. 1947 Neb. Laws ch. 243.
294. NEB. REV. STAT. §§ 76-288 to -298 (Reissue 1981).
295. NEB. REV. STAT. § 76-298 (Reissue 1981) (Act shall not be applied to bar "the
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have to be scrutinized carefully.

3. Adverse Possession

Title acquired by adverse possession is by operation of law, the
adverse possessor having acquired, it is said, an "original title. '296

Whether an adverse possessor can extinguish the interest of a holder
of a future interest in the subject property has proved to be a net-
tlesome issue for the supreme court of Nebraska. Consider the clas-
sic future interests hypothetical: To A for life, then to B. At the end
of ten years, adverse possession by X. What title is acquired by X? Is
it A's life estate or the fee simple title?

The orthodox analysis proceeds as follows: X's unlawful occu-
pancy is a wrong in that A is being unlawfully deprived of possession.
The life tenant, A, is authorized to bring an ejectment action 297 to re-
cover possession; however, the statute of limitations for such actions
in Nebraska is ten years.298 Thus, if A fails to vindicate his rights
within ten years, the right to bring an ejectment action is barred, and
X's "illegal" act becomes a legitimate vehicle for acquiring title. The
remainderman, B, should not be deemed to have slumbered on his
rights since he was not in a position to maintain "an action to recover
possession" so long as the life estate existed. Thus the normal rule is
that the running of the statute of limitations does not commence
against the holder of the future interest until such interest becomes
possessory.

299

The Nebraska Supreme Court's tortured history in dealing with
the problem of adverse possession has been ably recounted by Profes-
sors Foster and Sternberg.3 00 The source of the difficulty in Ne-
braska law is a section of the Nebraska quiet title statutes which
provides that "[a]ny person or persons having an interest in remain-
der or reversion. . ." is authorized to bring an action to quiet title.30 1

The 1917 Criswell v. Criswell30 2 case interpreted this statute as
changing the normal rule stated above on the commencement of the
statute of limitations against the holder of the future interest. In the

rights of any remainderman upon the expiration of any life estate or trust created
before the recording of deed of conveyance as set out in section 76-288...").

296. See R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 11.7.
297. See NEB. REV. STAT. § 25-2124 (Reissue 1979).

298. NEB. REV. STAT. § 25-202 (Reissue 1979).
299. L. SIMES & A. SMITH, supra note 8, at § 1962 at 239-43.
300. See Foster, Nebraska Law of Adverse Possession, 23 NEB. L. REV. 105, 112-16

(1944); Sternberg, Nebraska Against the Weight of Authority, 17 NEB. L. BULL. 347-49
(1938).

301. NEB. REV. STAT. § 25-21,117 (Reissue 1979).
302. 101 Neb. 349, 163 N.W. 302 (1917).
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1940 case of Maxwell v. Hamel,30 3 the Nebraska Supreme Court,
while purporting to "distinguish" Criswell, effectively overruled it 30 4

and brought Nebraska law in accord with what Professor Sternberg
referred to as "the weight of authority." According to the decision in
the Maxwell case, "adverse possession begins to run when a right of
entry and a right of possession exist in the remainderman and not
when the remainnderman has a right to bring an action to quiet title
as to his future interest. '30 5 In other words, the remainderman's fail-
ure to bring a quiet title action turns out to be legally irrelevant.

Moreover, as Professor Foster has so ably demonstrated, under
the Maxwell rule the identity of the adverse possessor is legally irrel-
evant, be it a stranger to the title, a life tenant, or a grantee from a
life tenant.30 6 Indeed, insofar as a life tenant's possession is lawful,
the conceptual basis for adverse possession, i.e., unlawful possession,
is lacking. In spite of all this, we find the Nebraska Supreme Court
in 1965 citing the Criswell case and stating that notice to the remain-
derman would apparently be significant in considering the "adver-
sity" of a life tenant's claim. 30 7 Professor Foster was correct in
pointing out that "notice to the remainderman" after Maxwell is ir-
relevant. The rule requiring notice makes perfect sense as applied to
cotenants,30 8 but a life tenant and remainderman are not coten-
ants.309 Indeed, the Nebraska Supreme Court's recent decision in the
first Pettis v. Lozier case, 310 discussing the nature of adverse posses-
sion,311 clearly illustrates that it will simply not do to say that a life
tenant's "hostile" possession, if made known to the remainderman,
triggers the running of the statute of limitations.

4. Forced Sale

A judicial sale of property that is burdened by a future interest
may come about as a result of any one of the following proceedings:
(1) action to foreclose a mortgage or other lien or tax delinquency;
(2) execution upon an unpaid judgment; or (3) estate sale to provide

303. 138 Neb. 49, 292 N.W. 38 (1940).
304. Professor Foster regarded the Maxwell court's attempt to distinguish Criswell

as unpersuasive. His view was that on the "real basis" of the decisions, Maxwell and
Criswell were "absolutely irreconcilable." Foster, supra note 300, at 114.

305. 138 Neb. at 62, 292 N.W. at 45.
306. Foster, supra note 300, at 115.
307. Graff v. Graff, 179 Neb. 345, 354, 138 N.W.2d 644, 650-51 (1965).
308. See the discussion of "ouster" in Volkmer, supra note 20, at 532-33.
309. Dixon v. Dixon, 189 Neb. 212, 215, 202 N.W.2d 180, 182 (1972).
310. 205 Neb. 802, 290 N.W.2d 215 (1980).
311. Note that in the Pettis court's discussion of adverse possession, the court re-

fers to a claimant occupying the land "of another". 205 Neb. at 805, 290 N.W.2d at 217.
How does a life tenant occupy the land "of another"?
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cash for distribution to legatees or creditors. Another example of
forced sale by an "outsider" is eminent domain. Nebraska has no
case law or statute dealing with the situation where a life tenant re-
quests a sale of Blackacre in order to secure more income. 312 We
consider next the topic of a judicial sale initiated by a third party or
"outsider" and then consider the matter of partition.

It seems fairly clear that in the usual case, a forced judicial sale
is not prevented by the fact that contingent interests in unborn or in
ascertained persons are outstanding. As noted in the Drake case,
"such controversies cannot await the coming into existence of all per-
sons whose interests might be involved. To hold otherwise would
prevent many cases from ever being brought to a final conclusion. 313

Along these same lines, the Nebraska court noted in the Shackley
case that:

[U]nder our constitution every person is entitled to have jus-
tice administered without delay; and a mortgagor should not
be permitted, in person or by his will, to raise a controversy
over the mortgaged property which will delay enforcement
of the mortgage in the event of default in payment
thereof.

314

No doubt a condemning authority acquiring fee simple absolute
title is not in any sense prevented from doing so by the fact that con-
tingent interests on the property exist. Contingent interests may
render difficult the distribution of the proceeds from the condemna-
tion action, but the condemnation action itself is not stymied. A very
unusual Nebraska eminent domain case involving future interests is
State v. County of Cheyenne.315 In this case the condemning author-
ity was the County of Cheyenne, and the subject property was so-
called "state school" or education lands. Under the statute existing
at the time, condemnation of such property was authorized. 316 How-
ever, the title acquired by the county would be a fee simple determi-
nable because the statute authorized condemnation of school land
only on the condition that if the land ceased to be used for the pur-
pose of which it was acquired, it would revert to the state as educa-
tional land.317 Under such circumstances a difficult issue arose in

determining the fair market value of the interest acquired. Should
the jury have been allowed to consider that the state had retained
the possibility of reverter, to place a value of this reverter, and to de-

312. See generally L. SIMES & A. SMITH, supra note 8, at §§ 1941-43 at 225-32.
313. Drake v. Frazer, 105 Neb. 162, 167, 179 N.W. 393, 396 (1920).
314. Shackley v. Homer, 87 Neb. 146, 181, 127 N.W. 145, 157 (1910).
315. 157 Neb. 533, 60 N.W.2d 593 (1953).
316. NEB. REV. STAT. §§ 72-213, -219 (Reissue 1981).
317. NEB. REV. STAT. § 72-223 (Reissue 1981).
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duct it from the fee simple absolute value? The Nebraska Supreme
Court decided that the jury should not have considered the fact that
the possibility of reverter existed since:

A possibility of reverter is not an estate or interest in land
but is only the possibility of being an estate. It cannot have a
value until it can be determined that the event upon which
the estate is limited will happen and when it will occur. 318

In the Hiddleston case,319 Judge Smith concluded that the possi-
bility of reverter was not protected by the eminent domain provision
of the Nebraska Constitution.320 In justifying such a conclusion, he
referred to the decision in County of Cheyenne for the proposition
that "[p]laintiffs' possibility of reverter in the year 1959 had no such
value that the eminent domain provision of the Constitution of Ne-
braska protected them."'32 1 The peculiar facts of County of Cheyenne
might have justified the court's treatment of the possibility of re-
verter in that case. However, the sweeping language in that case
which recited that a possibility of reverter "is not an estate or inter-
est in land" defies a rather large body of future interests law, most
particularly the Restatement definition of "estate" that includes a
possibility of reverter.322

The topic of partition will close our discussion of forced sales.
Partition is, of course, a judicial proceeding authorized by statute
which has as its purpose the termination of a cotenancy.323 The usual
conclusion to the partition action is a public sale of the subject prop-
erty with the proceeds of the sale divided among the owners in pro-
portion to their respective interests.3 24 In the Nebraska cases
involving future interests in which partition was attempted, the court
rulings should be carefully distinguished. In some instances the hold-
ing of the court is that partition is not available by virtue of the sta-
tus of the title of the subject property. In other cases the holding of
the court is that partition is not available because one party's objec-
tion to the proceeding bars the action. Examples of the former type
of case include: "to A for life, then to B";3 2 5 "to A and B for their

318. State v. County of Cheyenne, 157 Neb. 533, 536, 60 N.W.2d 593, 595 (1953).
319. 186 Neb. 786, 186 N.W.2d 904 (1971). See notes 113-19 and accompanying text

supra.
320. 186 Neb. at 791, 186 N.W.2d at 907. NEB. CONST. art. I, § 21.

321. 186 Neb. at 791, 186 N.W.2d at 907.
322. RESTATEMENT OF PROPERTY § 9 comments a, b (1936).
323. NEB. REV. STAT. §§ 25-2170 to -21,111 (Reissue 1979).
324. Although the Nebraska Supreme Court continues to speak of a preference for

partition in kind, e.g., Phillips v. Phillips, 170 Neb. 733, 740, 104 N.W.2d 52, 56 (1960),
partition by sale is the norm, not the exception.

325. Dixon v. Dixon, 189 Neb. 212, 215, 202 N.W.2d 180, 182 (1972) (dictum).
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joint lives, remainder to the survivor. '3 26 The stock example of the
latter type of case is "to A for life, then to B and C." In this situation
the Nebraska Supreme Court has held that a life tenant cannot main-
tain partition over the objections of the remainderman 327 and vice-
versa.

328

In the very recent case of Williams v. Nebraska Wesleyan Uni-
versity,329 a life tenant sought partition against the alternative con-
tingent remaindermen, which included minors. A guardian ad litem,
appointed to represent the minors, opposed the partition. The Ne-
braska Supreme Court reversed the trial court's granting of partition.
In so doing the supreme court applied the "best interests" test in its
determination. 330 Finally, it might be noted that one section of the
Nebraska partition statutes states that "[p]ersons having contingent
interests . . . may be made parties to the proceedings," with the pro-
ceeds "subject to the order of the court until the right becomes fully
vested."

331

326. The Nebraska Supreme Court decisions are not direct holdings. See Volkmer,
supra note 20, at 522, 531-32. See also Anson v. Murphy, 149 Neb. 716, 32 N.W.2d 271
(1948) (tenancy in common with right of survivorship "indestructible").

327. Dixon v. Dixon, 189 Neb. 212, 216, 202 N.W.2d 180, 182 (1972).
328. Fisher v. Peden, 179 Neb. 150, 137 N.W.2d 349 (1965).
329. 214 Neb. 92, 332 N.W.2d 694 (1983).
330. Id. at 96, 332 N.W.2d at 696.
331. NEB. REV. STAT. § 25-21,110 (Reissue 1979). For an example of the use of par-

tition in an actual future interests case, see Pierson & Volkmer, Future Interests at X-
5 to X-16 in Real Estate Conveyancing (Neb. Cont'g Legal Educ. 1979).
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