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IX. THE REQUIREMENT OF SURVIVAL

A. INTRODUCTION

In their future interests casebook under a chapter entitled "Require-
ment of Survival, ' 332 Professors Halbach and Scoles have this to say
about the topic of survivorship:

This chapter is concerned with what is probably the most
frequently litigated question in the law of future interests
today, and consequently it is one of the most important
phases of this course from the point of view of draftsman-
ship as well as construction. The question before you in
most of these cases is whether the interest of a beneficiary
who is living at or after the effective date of a will or deed is
subject to a requirement that the beneficiary also be living at
some subsequent date. Thus, the question is to be distin-
guished from the problem of lapse, which has to do with the
death of a beneficiary before the testator dies, i.e., before the
effective date of a will. These cases are also to be distin-
guished from those involving the question of vesting, dis-
cussed in the previous chapter. Questions of vesting and
questions of survivorship are often closely related, but
whether a future interest is vested or contingent does not
(or at least ought not) resolve the question of whether sur-
vival is required, and conversely the fact that survival is re-
quired does not necessarily make an interest contingent.
Unfortunately, courts have not always kept this distinction
clear either in the language of their opinions or in actually
deciding cases. Of course, the widely asserted preference for
vested construction or for early vesting is relevant, and this
preference is often said to include a preference for early
indefeasibility.33 3

t This is Part Two of a two-part article. Part One appears in Volume 18, Issue 2
of the Creighton Law Review, pp. 259-303.

* Professor of Law, Creighton University School of Law. The author wishes to

acknowledge the financial support provided by the Winthrop and Frances Lane Foun-
dation and the research assistance of Cheryl M. Kessell, Class of 1986, Creighton Uni-
versity School of Law.

332. E. HALBACH, JR. & E. ScoLEs, supra note 5, at ch. 4.
333. Id. at 85.



CREIGHTON LAW REVIEW

This brief excerpt does a masterful job of introducing the topic of
survivorship by providing some perspectives on this topic. The first
point made is of overriding importance: survivorship issues are prob-
ably the most recurrent issues arising in the law of future interests
today,33 4 creating special problems for the draftsman. The second
point made by these authors is one too often overlooked-the signifi-
cance of the concept of "lapse. ' 335 The lapse concept is the starting
point for any discussion of survivorship, and while it will not be dis-
cussed herein, it should not be glossed over lightly. The third point
made in the excerpt deals with the interrelationship, if any, between
survivorship and the vested v. contingent distinction. As the excerpt
indicates, resolution of survivorship issues "ought not" turn on the
vested v. contingent distinction, but like most courts, the Nebraska
Supreme Court has "not always kept this distinction clear." The fi-
nal point made by Professors Halbach and Scoles deals with the mod-
ern day significance of the courts' stated preference for vested
construction or for early vesting. Survivorship in one area where
these truisms actually may come into play.

With this backgroun in mind, we consider the Nebraska case law
on implied and express conditions of survivorship as applied to future
interests. In so doing, recall that a future interest, by definition, is
non-possessory estate.33 6 In every case involving a future interest,
there will be a gap in time between the time that the future interest
was created and the time that the interest becomes possessory. Sup-
pose the holder of that interest dies during that time period-does
that holder have a "transmissible" interest that passes by devise or
descent? This is the central issue of the case to be discussed.

B. IMPLIED CONDITIONS OF SURVIVORSHIP

(1) In General

Professors Browder and Waggoner have stated that the basic
dogma in this area of law may be summarized by the expression "fu-
turity does not imply contingency (survival). ' 3 3 7 Otherwise stated,
their formulation of the common law dogma is that "an interest is
not subject to a condition of survivorship merely by viture of its be-
ing a future interest."338 This means that in the classic case of a
transfer "to A for life, remainder to B," there is no implicit condition

334. 0. BROWDER & L. WAGGONER, FAMILY PROPERTY TRANSACTIONS-FUTURE IN-

TERESTS 141 (3d ed. 1980).
335. Id. at 141-42.
336. See text at note 9 supra.
337. 0. Browder & L. Waggoner, supra note 334, at 144.
338. Id. (emphasis in original).
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that B survive A. If B predeceases A, the remainder interest of B is
part of B's estate. If the transferor had wanted B's interest to termi-
nate upon B's failure to survive A, then the transferor should have
written in an express condition of survivorship. The approach just
described is "an historical, not a logical, imperative. '339 Whether the
dogma just described as the "historical imperative" ought to continue
has been debated. 340 The fact is that the basic dogma of the common
law is the starting point for our analysis of Nebraska case. law.

(2) Nebraska Case Law

While the Nebraska Supreme Court has not explicitly adopted
the basic dogma that futurity does not imply contingency, the court
has implicitly recognized this principle in a number of decisions. In
these decisions, the court has had to face a recurring issue: Was the
remainderman required to survive the life tenant? Although the Ne-
braska Supreme Court continues to speak in terms of "vesting" in de-
ciding cases of this type, the decisions have, in the main, been faithful
to the basic dogma. A brief look at the more significant recent cases
follows.

The most basic survivorship case involving survivorship of the
life tenant by a remainderman is illustrated by the devise of Black-
acre "to A for life, and upon A's death, title to vest in B." The basic
dogma tell us that B's remainder interest is not subject to an implied
condition of survivorship. Nebraska case law is consistent with this
conclusion although the court has regularly spoken in terms of "vest-
ing" in discussing this issue.34 1 Complicating factors that might arise
in determining whether a remainderman is required to survive a life
tenant include: (1) words of apparent contingency; (2) the signifi-
cance of the remainder being a class gift; (3) the significance of the
remainder interest being equitable as opposed to legal; and (4) the
significance of the fact that the postponed gift is to "issue." The Ne-
braska Supreme Court has had to grapple with all these complicating
factors.

With respect to the topic of "words of apparent contingency," the
example given in the previous paragraph is relevant. In numerous
cases before the Nebraska Supreme Court, it has been argued that
words such as "upon the life tenant's death, the remainder shall vest"
or similar language imposed a contingency of survivorship upon the

339. Id.
340. See generally Halbach, Future Interests: Express and Implied Conditions of

Survival Part I, 49 CALIF. L. REV. 297 (1961).
341. See, e.g., Goodrich v. Bonham, 142 Neb. 489, 6 N.W.2d 788 (1942).
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remainderman. 2 The Nebraska Supreme Court has consistently re-
jected this interpretation with the following explanation:

Testators are ordinarily and primarily concerned in the
commencement, continuance and termination of the enjoy-
ment of property by them devised and bequeathed. Apart
from statute, the weight of authority recognizes this fact,
and, when a contrary intent is not clearly expressed, con-
strues such expressions as "upon the death of" as, in effect,
related to and affecting the enjoyment of property, rather
than establishing and vesting technical estates and involved
titles. This court is committed to the doctrine that, under
the circumstances here presented, the words last referred to
do not mean that the life estate and the estate in remainder
shall not vest at the death of the testatrix, but rather than
"upon the subject of [the life tenant] refers to time when,
subject to the rights of the life tenant, the enjoyment of the
estate in remainder begins.3 43

It will be noted that the court's interpretation of the word "vest" in
the second sentence of the above quotation refers to vesting in pos-
session. The last sentence of the quotation discusses "vest" in the
context both of vested in interest and vested in possession.344 If this
is confusing, it need not be so if the court would refrain from stating
the issue as "when did the remainder vest?" Instead the court could
frame the issue as follows: Is there a contingency of survivorship at-
tached to the remainderman's interest? In the 1972 case of Rudy v.
Wagner,345 the Nebraska Supreme Court took a major step in that
direction, but in the recent Znamenacek v. Menke case,346 the court
regressed slightly.

When a life estate is followed by a class gift and a member of the
class fails to survive the life tenant, the recurring survivorship issue
is presented. Absent an express condition of survivorship, is there an
implied condition of survivorship that attaches to class gifts of re-
maindermen? The basic dogma would say no, but there is a lurking
trap here. Because the class of remaindermen can increase in
number during the continuance of the life estate,347 the temptation is
to find that the class of remaindermen can also decrease in number
by a class member's failing to survive the life tenant. This may sound
logical and appear symmetrical; however, this approach is not consis-

342. See, e.g., Rudy v. Wagner, 188 Neb. 508, 514-15, 198 N.W.2d 75, 79 (1972); Good-
rich, 142 Neb. at 496, 6 N.W.2d 791-92.

343. Dewitt v. Searles, 123 Neb. 129, 137, 242 N.W. 370, 373 (1932).
344. See text at note 176 supra.
345. 188 Neb. 508, 198 N.W.2d 75 (1972).
346. 210 Neb. 671, 316 N.W.2d 605 (1982).
347. See text at note 134 supra.
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tent with the basic dogma and should be rejected. By way of illustra-
tion, consider a transfer "to A for life, then to A's children." After
the effective date of this transfer, more children may be born to A, or
some of the children alive at the date of the transfer may predecease
the life tenant A. The fact that the class may increase in size has
nothing to do with the issue of class decrease. Decrease in size of the
class is a survivorship issue, and since no express contingency ap-
pears, none should be implied according to the basic dogma. In other
words, the basic dogma applies to class gifts as well as to gifts to indi-
viduals. The Nebraska Supreme Court has, in so many words, ac-
cepted this conclusion.

The clearest holding in Nebraska illustrating the lesson of the
previous paragraph is the 1937 decision of Strawhacker v.
Strawhacker.348 In Strawhacker, a deed was executed "'to Andrew
M. Strawhacker for and during his natural life and at his death, to
his present wife Genevieve and her children.' 349 One child of An-
drew and Genevieve was alive at the time of the delivery of the deed.
Thereafter, seven additional children were born. The one child who
was living at the date of the deed predeceased the life tenant. The
Nebraska court held that the estate of the deceased child should
take. For our purpose, the significance language of the court's hold-
ing is the following sentence:

The estate in remainder, when once vested as upon the
death of the testator, does not lapse by reason of the death of
a beneficiary prior to the expiration of the life estate unless
the will so provides, as by a limitation over in the event of
the death of a remainderman before that of the life
tenant.

350

The critical phrase is the language "unless the will so provides."
This language honors the basic dogma in that a contingency of survi-
vorship will not be implied in the case of a remainder class gift. The
Strawhacker holding was unequivocally reaffirmed by the, Nebraska
Supreme Court in 1972 in Rudy v. Wagner.351 In Rudy, the court
also considered words of apparent contingency in construing lan-
guage, to the effect that "at the life tenant's death, the remainder
shall vest in his children" as referring to the postponement of posses-
sion or enjoyment. 352

In the hypotheticals and cases just discussed, survivorship of the
life tenant by the remaindermen was discussed in the context of legal

348. 132 Neb. 614, 272 N.W. 772 (1937).
349. Id. at 614-15, 272 N.W. at 773.
350. Id. at 616, 272 N.W. at 733 (emphasis added).
351. 188 Neb. 508, 198 N.W.2d 75 (1972).
352. Id. at 514, 198 N.W.2d at 79.
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future interests. Does the basic dogma change at all if the setting is a
trust involving equitable future interests? The recent Znamenack v.
Menke case 353 indicates that the basic dogma is the same for equita-
bleinterests. Znamenacek involved the construction of a testamen-
tary trust providing income to the testator's sister for life. Upon the
sister's death, the remainder was to go to the testator's six named
aunts. Four of the six named remaindermen predeceased the life
tenant. Judge C. Thomas White, speaking for a unanimous court,
held that the remaindermen's interest vested as of the date of the
testator's death. After some discussion of the nature of a vested in-
terest, Judge White focused in on the true issue of the case:

There is nothing in the will itself which suggests that it was
the intention of the testator that the interest of any of the
six aunts was contingent upon their surviving [the life ten-
ant]. Indeed, in view of the absence of any such intention or
any language from which such an intent could be construed,
this court will not simply a condition of survivorship. 354

In the main, the decisions of the Nebraska Supreme Court on the
subject of implied conditions of survivorship have been faithful to the
basic dogma, even though the concept of "vesting" has impeded artic-
ulation and resolution of the true issue. The recent Rudy and
Znamenacek cases given hope that the "vesting" concept will be
rightfully relegated to the only area where it really matters-the
Rule against Perpetuities. The one case in this area in which an ab-
erration appears is not significant because that aberration appears to
be dictum.

3 5 5

If there is a recognized exception to the rule that no conditions
of survivorship will be implied in a class gift to remaindermen, it is in
the situation where the class of remaindermen is described in terms
of "issue" or "descedants." According to Professors Halbach and
Scoles:

Where property is conveyed to or in trust for A for life, re-
mainder to the issue of A, it is generally recognized that A's
descedants must survive him in order to take. In other
words, in such a case it is usually presumed that potential

353. 210 Neb. 671, 316 N.W.2d 605 (1982).
354. Id. at 675, 316 N.W.2d at 608.
355. The aberrational case is Berning v. National Bank of Commerce Trust & Say.,

176 Neb. 856, 127 N.W.2d 723 (1964). In Berning, the Nebraska Supreme Court stated
that the interest of a remainderman beneficiary of a trust was subject to a requirement
of survivorship of the life tenant. Id. at 861-62, 127 N.W.2d at 727. The court's justifi-
cation for this conclusion was based upon the spendthrift clause contained in the trust
instrument! This is an amazing, if not bizarre, construction of boiler plate language
dealing with the trust beneficiary's relationship to the rights of creditors. Fortunately
enough, this dicta of the Berning opinion has not been cited in any other Nebraska
Supreme Court opinion.
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takers described as "issue" or "descendants" are required to
survive the named ancestor, particularly in jurisdictions in
which issue take per stirpes rather than per capita.356

The 1921 Nebraska case of Wilkins v. Rowan357 is consistent with
this generally recognized exception to the basic rule. Although the
Wilkens court struggled mightily with the false issues of remainder
v. executory interests and vested v. contingent, ultimately the court
correctly concluded that the overriding issue was whether the re-
mainder was indefeasibly vested (no survivorship of life tenant re-
quired) or defeasibly vested (survivorship of life tenant required).

C. EXPRESS CONDITIONS OF SURVIVORSHIP

(1) Form of the Survivorship Condition

There are sound tax and property reasons for transferors to im-
pose a condition of survivorship to third party future interests.358

Thus, it is very common for instruments creating future interests to
contain explicit conditions of survivorship. Ambiguities of various
types can creep into these dispositions unless the draftsman is partic-
ularly vigilant.

One ambiguity concerns the form of the condition-is it cast in
the form of a condition precedent or condition subsequent? In the
usual case of the survivorship condition's being attached to a remain-
derman's interest, the remainder will either be contingent or vested
depending upon the condition precedent v. condition subsequent dis-
tinction.35 9 But does it really make any difference whether the con-
dition is expressed in one form or the other? Either the
remainderman survives the life tenant or he does not. If he does not,
the remainderman's interest is terminated, be it vested or contingent.
If he does survive, then the remainderman's interest become indefea-
sible, regardless of whether it was previously contingent or vested
defeasibly. In at least two cases in which the Nebraska Supreme
Court engaged in the exercise of finding a survivorship condition to
be vested rather than contingent (as the language indicated), the
court was utilizing the vested v. contingent distinction to decide is-
sues unrelated to survivorship. The opinions of the Nebraska court
in DeWitt v. Searles360 and Drury v. Hickinbotham36 1 are examples

356. E. HALBACH, JR. & E. SCOLES, supra note 5, at 111.

357. 107 Neb. 180, 185 N.W. 437 (1921).
358. W. LEARCH & J. LOGAN, supra note 174, at 329.

359. See text at note 188 supra.

360. 123 Neb. 129, 242 N.W. 370 (1932).
361. 129 Neb. 499, 262 N.W. 37 (1935).
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of the classification process run amok. However, these cases provide
clear examples of express conditions of survivorship.

A remainder containing an express condition precedent of survi-
vorship is, of course, a contingent remainder. What follows the con-
tingent remainder is either another alternative contingent remainder
or a reversion. In Part One of this article, we encountered examples
of alternative contingent remainders in the Nebraska case law.36 2 In
the Nebraska cases, the condition of survivorship attached to a re-
mainderman's interest is more likely to be found in condition subse-
quent form, e.g., "to A for life, than to B, but if B fails to survive A,
then to C." The reason for this form is that once a draftsman decides
to condition a remainderman's interest on survivorship of a life ten-
ant, the draftsman is immediately confronted with the task of speci-
fying substituted takers. In specifying these substituted takers for
the remainder interest, the condition subsequent format is much
more natural and probably easier to draft. Still in all, the draftsman
has some important choices to make.

(2) Effect of a Remainderman's Failure to Survive Life Tenant

Having attached a condition of survivorship to a remainderman's
interest, the draftsman must specify the substituted takers. Specifi-
cation of these substituted takers can be a task in and of itself, but
for present purposes, the focus is not on this problem. The issue at
hand is to discover the so-called conditions of divestment under
which a remainderman's failure to survive will terminate his interest.
The draftsman may choose to employ a so-called unrestricted condi-
tion of survivorship such that the remainderman's interest will, in all
cases, be terminated by his failure to survive. Just as plausible, how-
ever, is the draftsman's decision to terminate the interest of a re-
mainderman not merely on his failure to survive the life tenant but
also in conjunction with some other event, a so-called restricted con-
dition of survivorship. This other event might be the failure of any
remainderman to survive the life tenant, or it might be the failure of
a predeceasing remainderman to leave children or issue. Of para-
mount importance in the restricted condition of survivorship cases is
the identification of the conditions of divestment. In an unrestricted
condition of survivorship case, such as the 1944 Ingraham v. Ingra-
ham case,363 the remainderman's simple failure to survive the life
tenant will cause the divestment.

Three Nebraska cases dealing with a restricted condition of sur-
vivorship attached to a remainderman's interest involved class gifts.

362. See note 140 supra.
363. 145 Neb. 330, 16 N.W.2d 445 (1944).
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The 1964 case of Davis v. Wirth364 illustrates the common fact pat-
tern. In Davis, property was devised by the husband to the widow
for life, with remainder over to his daughter Vera for life, then

* . . at the death of my said daughter, Vera ... to her chil-
dren and the children of any deceased child by right of rep-
resentation and in the event that no children or the children
of any deceased child survive her, my said daughter, Vera G.
Davis, then I give, devise and bequeath said real estate...
to my son, Clement A. Wirth.A

Testator's wife predeceased testator. Upon testator's death, Vera Da-
vis, having two living children, brought a suit to construe the will of
her father. She alleged that her brother Clement had no interest in
the property which passed under the above-quoted will provision.
The trial court held that Vera's children and Clement held alterna-
tive contingent remainders in the disputed property.

The supreme court of Nebraska modified the judgment, holding
that Vera's children "have a vested remainder subject to a defeasance
as distinguished from a contingent remainder."'36 Presumably, this
left Clement with an executory interest. The court's modification of
the decree below was an exercise in classification, with absolutely no
substantive impact on the case. The critical finding of the court was
its statement that "[i]n the event that no child or child of a deceased
child shall survive [Vera]," the property "will then vest" in Clem-
ent.367 What the court was doing in this sentence was to define pre-
cisely the conditions of divestment that attached to the
remainderman's interest. A remainderman's interest was not
divested merely by virtue of his failure to survive the life tenant. Di-
vestment would occur only if all the remaindermen failed to survive
the life tenant. The Nebraska Supreme Court had previously en-
gaged in similar analysis in Baldwin v. Colglazier3 " and Semrad v.
Semrad.369 In these cases, the court correctly confined the conditions
of survivorship to the exact conditions specified. An earlier case
presenting a restricted condition of survivorship is Seybert v.
Seybert.370 In Seybert, the condition of divestment of the remainder-
man's interest was the failure to survive the life tenant coupled with
the requirement that the remainderman die "leaving issue or
descedants. '" 37'

364. 178 Neb. 74, 131 N.W.2d 718 (1964).
365. Id. at 76, 131 N.W.2d at 719.
366. Id. at 78-79, 131 N.W.2d at 721.
367. Id. at 79, 131 N.W.2d at 721.
368. 173 Neb. 775, 144 N.W.2d 890 (1962).
369. 155 Neb. 209, 51 N.W.2d 264 (1952).
370. 118 Neb. 246, 224 N.W. 1 (1929).
371. Id. at 247, 224 N.W. at 1.
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In sum, the restricted conditions of survivorship cases in the Ne-
braska Supreme Court illustrate at least two principles: (1) drafting
conditions of survivorship can be very tricky; and (2) the Nebraska
Supreme Court, as well as lawyers, tends to think in terms of vested
v. contingent in discussing survivorship issues. Thus far, the confu-
sion over the vested v. contingent approach has produced no casual-
ties; however, it is respectfully suggested that this approach be
dropped before someone gets hurt.

(3) Gifts in the Alternative

As indicated in the previous discussion, the art of drafting neces-
sarily involves the skill of specifying precisely who will take under
what conditions. This task becomes quite formidable when, as we
have seen, the transferor wishes to provide that a substitute taker
gets the property only if specified events happen. In some instance
the draftsman responds to this challenge by the use of the simple
word "or." Surely a conveyance "to A or B" is ambiguous if both A
and B are alive at the date of the delivery of the deed. For some
strange reason, a recent addition to the Nebraska statutes attempts to
clear up this mess, but the remedial statute applies only to a "present
interest in real estate. '372 What happens when a draftsman uses the
word "or" in future interest settings, more particularly, in the con-
text of a devise "to A for life, then to B or C"? According to the rec-
ognized authorities at least four constructions are possible,373 but
since no Nebraska case appears to deal with this precise factual pat-
tern, we now turn our attention to the Nebraska future interests
cases that do involve "or."

The 1946 case of In re Estate of Moore374 involved a gift by will to
Pinkie Moore of $15,000 during her lifetime. A codicil to the testa-
tor's will further provided:

In case of the death of Pinkie Moore the legacy bequested to
her. . . shall. . . vest in her brothers Charles H. Moore and
William R. Moore, or the survivor of them in case either of
them may die.375

At the date of testator's death, Pinkie, Charles, and William Moore
were all alive. Charles died first, followed by William, and then
Pinkie. Upon Pinkie's death, a lawsuit ensued between William's
heirs and the residuary legatee under the testator's will. The residu-
ary legatee argued that the quoted language of the will required the

372. NEB. REV. STAT. § 76-275.07 (Reissue 1981).
373. L. SIMES & A. SMITH, supra note 8, at § 581, at 20.
374. 147 Neb. 434, 23 N.W.2d 685 (1946).
375. Id. at 435-46, 23 N.W.2d at 687.
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remaindermen, Charles and William, to survive the life tenant
Pinkie. Since neither did so, the argument went, the gift lapsed into
the residue. In the trial court and in the supreme court, the heirs of
William prevailed. The supreme court held that upon the death of
the testator, William and Charles received "a vested remainder."
The court further held that upon the death of Charles, "William R.
Moore became the owner of the remainder interest by virtue of the
survivorship provision contained in the codicil." 376 In so holding, the
court relied upon the language of DeWitt, quoted earlier, to the ef-
fect that language similar to "upon the death of a life tenant" does
not postpone vesting.377 This rationale serves to explain away the
"[i]n case of the death of the life tenant" language of the will, but it
does little to explain the exact nature of the survivorship contingency
introduced by the word "or." In essence, the court treated the re-
maindermen as holding the estate as joint tenants. This is not a
strained conclusion, even though the modern day preference is for
tenancy in common. In any event, a discussion of joint tenancy
would appear more relevant than the court's discussion of "vesting."

The final Nebraska case involving a disposition containing an
"or" clause is the 1953 case of In re Estate of Mann.378 Mann was an
inheritance tax case involving the estate of Joseph A. Mann. Joseph
Mann was the beneficiary of an inter vivos trust established by his
brother John Mann. The John Mann trust provided that income and
such amounts of principal as may be necessary for the care and sup-
port of an adopted daughter of the settlor should be paid to the
adopted daughter during her lifetime. The John Mann trust then
provided that upon the death of the adopted daughter, "'the remain-
der of the trust estate and any income that may be accrued thereon
shall be paid out, transferred, conveyed and assigned by the Trustee
to Joseph A. Mann, brother of the Settlor, or unto his heirs, legal
representatives or assigns."3 7 9 Although it is not clear from the re-
ported facts, it appears that Joseph A. Mann predeceased the adopted
daughter. Upon Joseph's death, the County of Holt attempted to tax
Joseph's probate estate for the value of Joseph's remainder interest
in his brother's trust. The Nebraska Supreme Court ruled against
the county. The court held that the heirs of Joseph Mann "take by
reason of the trust instrument and consequently Joseph A. Mann, at
the time of his death, had no interest in the trust which passed to his
estate." 38 0 In a nutshell, the court's holding was that Joseph's heirs

376. Id. at 437, 23 N.W.2d at 687.
377. See text at note 343 supra.
378. 156 Neb. 457, 56 N.W.2d 621 (1953).
379. Id. at 460-61, 56 N.W.2d at 623 (emphasis in original).
380. Id. at 462, 56 N.W.2d at 624.
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took as purchasers under John's trust and not by descent from Jo-
seph. An intriguing unanswered question remains: Given the fact
that Joseph died testate, why did the heirs of Joseph take instead of
Joseph's devisees? Could not the word "legal representives" have
been used by the settlor to describe the takers under Joseph's
will?3 81 Since the case was presented solely on the basis of the inher-
itance tax issue, the court was not obliged to explore this issue. Here
again the word "or" is used to denote substitute takers and has the
effect of imposing a condition of survivorship. Surely, the moral of
the "or" disposition is obvious. Drafting sophisticated survivorship
provisions can hardly be accomplished by use of the two-letter word.

D. CONCLUSION

An extended discussion of the survivorship issues reveals that
the requirement of survival, if not the most litigated of future inter-
ests topics in Nebraska, is certainly one of the most challenging areas
for the draftsman. The Nebraska Supreme Court cases in this area,
particulary those of recent years, indicate that the court is beginning
to move away from its longstanding tradition of relying upon the
"vesting" concept. The court is focusing more and more on the cor-
rect approach-that of treating the survivorship issue as any other
constructional issue in which the intent of the testator reigns
supreme.

X. GIFTS OVER ON DEATH WITHOUT ISSUE OR IN DEATH
SIMPLY

A. INTRODUCTION

An excellent introduction to the topic under discussion is once
again provided by Professors Halbach and Scoles:

Where a grantor uses the expression "die without issue" or
"die with issue," he invites a variety of constructional
problems. This form of shorthand should be replaced by
language which avoids these problems.

Today, the expression "die without issue" refers to defi-
nite rather than indefinite failure of issue. The early Eng-
lish common law, however, treated a conveyance "to B, but
if B should die without issue, then to C" as referring to in-
definite failure of B's issue, meaning the failure of B's issue,
at any time, even long after B's death-i.e., the expiration of
B's line of descent whenever they may occur-resulting in a
fee tail in B. The modern construction of this language in

381. Relevant to this inquiry would be the case of Marsh v. Marsh, 92 Neb. 189,
196-98, 137 N.W. 1122, 1124-25 (1912) ("legal representatives" construed as heirs).
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the United States is that of a definite failure of issue, mean-
ing the failure of a person's issue at a particular time, typi-
cally that person's death. Thus the usual construction of the
above deed is that B takes a fee simple subject to C's execu-
tory interest, limited upon the contingency of B's death with
no issue surviving him. At the opposite extreme from the
indefinite-failure-of-issue construction is that found in a few
cases treating "die without issue" as meaning "die without
every having had issue."

In the above deed had instead been a will, containing a
devise "to B, but if he should die without issue, then to C,"
this would present a possible issue of substitutional con-
struction, as against treating the interests of B and C as suc-
cessive interests. The substitutional construction would
interpret this language as meaning that C's interest takes ef-
fect only if B should die before the testator leaving no issue
surviving B. The more frequent construction, however, is
that death "without issue" here refers to failure of issue at
B's death whenever that may occur. Thus, even though B
survives the testator, if he later dies leaving no living issue,
his interest is defeated and C's executory interest takes ef-
fect. Contrast with this a devise "to X, but if he die, then to
Y." In this case "if he die" is usually deemed to mean "if he
die before the testator"; if X survives the testator his title is
absolute.3

8 2

The second quoted paragraph covers a topic previously considered,
the definite v. indefinite failure of issue construction. 38 3 The third
quoted paragraph highlights the central theme of this section-the
substitutional v. successive construction to be given to gifts over on
death without issue or on death simply. It should be kept in mind
that the overriding issue in the cases to be discussed, as in the previ-
ous section, is constructional-the interpretation to be given to the
language in question. While constructional rules, such as a substitu-
tional v. successive construction, are significant, it should be recalled
that the paramount rule of construction is to ascertain and give effect
to the testator's intent.384 Because there are no rules of law in this
area, the litigator has more room to maneuver. At the other end of
the spectrum is the lawyer as draftsman who struggles to specify con-
ditions of divestment and the precise identity of the substitutional
takers. In that regard, the difficulties of language presented in this
section are similar to those encountered in the previous section.

382. E. HALBACH, JR. & E. SCOLES, supra note 5, at 185-86.
383. See text at notes 48-49 supra.
384. NEB. REV. STAT. § 76-205 (Reissue 1981).
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B. Girs OVER ON DEATH WITHOUT ISSUE

The "die without issue" limitation can be attached to either a
possessory fee simple or to a remainder fee simple. In each case, the
court will have to choose between the successive or substitutional
construction. The Nebraska case law provides examples of both
types of limitations.

In the 1909 case of Schnitter v. McManaman,3 85 the testator de-
vised property to his son in fee simple with the following proviso:

In the event of the death of the [son] without lawful issue
born, the property herein bequeathed to him shall immedi-
ately become this property of my daughter .... 386

The son survived his father, the testator, and subsequently died,
never having married or having issue. The daughter sought to estab-
lish title to the disputed property, pursuant to the above-quoted pro-
viso, utilizing a successive construction. The devisees under the son's
will countered with a substitutional construction, maintaining that
the equivocal "die without issue" limitation referred to the son's
death during the father's lifetime. The Nebraska Supreme Court
unanimously held for the daughter, adopting a successive construc-
tion. With respect to the substitutional construction that was urged,
the court remarked:

The rule that words of limitation shall be applied to the
death of the first taker without issue during the life of the
testator is said to be extremely technical in its character and
does not apply where there are indicators, however slight,
that the testator referred to death subsequent to his own
demise.

38 7

The Nebraska court's conclusion is in accord with what Professors
Halbach and Scoles refer to as the "more frequent construction."

As indicated previously, the "die without issue" limitation can
also be attached to a remainder interest, once against presenting the
successive v. substitutional choice. In 1962, the Nebraska Supreme
Court was faced squarely with this issue in In re Estate of Carr.38 8 In
Carr, the testator devised his entire estate to his wife for life, with
each of testator's two sons, Darrel and Allen, receiving a remainder
interest in separate parcels of real estate. With respect to the sons'
remainders, the will further provided: "Should either die without
lawful issue, then and in that case the survivor shall have his

385. 85 Neb. 337, 123 N.W. 299 (1909).
386. Id. at 338, 123 N.W. at 300.
387. Id. at 341, 123 N.W. at 301.
388. 173 Neb. 189, 112 N.W.2d at 786 (1962).
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share. '389 The widow and the two sons survived the testator. Darrel
Carr then died without issue, followed ten years later by the death of
the widow life tenant. A lawsuit ensued between Cleo Carr, Darrel's
sole devisee, and Allen Carr over the ownership of the parcel of land
specifically devised to Darrel. Allen Carr relied upon the defeasance
clause and a successive construction. More specifically, he urged that
the phrase, "[s]hould either die without lawful issue . . . the survi-
vors shall have his share," referred to the death of the remainderman
prior to the life tenant's death. Cleo Carr responded with a substitu-
tional construction, claiming that the disputed language refered to
the death of the remainderman prior to the death of the testator.
The Nebraska Supreme Court held in favor of Allen Carr, thus
adopting a successive construction consistent with Schnitter. The
court's rationale focused on the concept of vesting, with the court
stating that the plain language of the will expressed the clear intent
of the testator, "that the remainder was to vest on the death of the
life tenant. '390 The court quoted the will language "'at her [the life
tenant's] death, the remainder in said real estate shall vest in my
children. . ." as evidence that "the remainder did not vest absolutely
until the death of the life tenant. '39 1

The result reached in the Carr case is certainly a rational solu-
tion, embracing a construction that the leading authorities label as
the "preferable" one.3 9 2 However, the Carr opinion's reliance on the
vesting concept is questionable. When the court utilized the will lan-
guage, "'at her [the life tenant's] death, the remainder in said real
estate shall vest in my children'. . ., to support its conclusion, the
court was relying on the very type of language that it has consist-
ently construed in other cases as "not postponing vesting in inter-
est. ' 39 3 Moreover, there is language in the opinion that comes
perilously close to stating that 'the language quoted in the previous
sentence implies a condition of survivorship.3 94 Finally, the Carr
case purportedly distinguished the 1921 case of Davis v. Davis,3 95 a
case presenting facts similar to Carr. In Davis, the court had adopted
a substitutional construction. The court's distinction of the Davis

389. Id. at 190, 112 N.W.2d at 788.
390. Id. at 193, 112 N.W.2d at 789.
391. Id.
392. L. SIMES & A. SMITH, supra note 8, at § 540, at 530.
393. See text at note 343 supra.
394. The court stated:

Consequently when a will provides for a life estate, and at the death of the
life tenant the remainder to vest in his children, the remainder interest vests
in the children on the death of the life tenant unless there be evidence of a
contrary intent within the four corners of the will.

In re Estate of Carr, 173 Neb. 189, 191, 112 N.W.2d 786, 788 (1962).
395. 107 Neb. 70, 185 N.W. 442 (1921).
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holding on the basis of its supposedly different facts is not
convincing.

In light of the Schnitter and Carr holdings, the Nebraska court
appears committed to a successive construction in cases involving
"die without issue" limitation.

C. GIFTs OVER ON DEATH SIMPLY

In the Halbach and Scoles excerpt beginning this section, the ex-
ample given to illustrate a "gift over on death simply" was a devise
"to X, but if he die, then to Y." The excerpt further indicated that
the usual construction of this limitation is substitutional, i.e., "if he
die" means "if he die before the testator." In the first Nebraska "die
without issue" case discussed above, Schnitter, the court in dictum in-
dicated why this substitutional construction would be preferred tin
cases involving gifts over on death simply:

A devise to one in fee, and in the event of his death to an-
other in fee, refers to death during the testator's life, be-
cause the event cannot be said to be contingent, and it seems
more compatible with reason to say that the testator by the
use of the words was providing a substitute for the first
taker, should that devisee not survive the testator.396

Two years after the above dictum was written, the Nebraska
Supreme Court had an opportunity to turn this language into a hold-
ing in the case of In re Estate of Willit. 397 Willits involved a devise
to the testator's two grandsons Lee and John with the following limi-
tation attached: "In case of the death of either of the above named
grandsons, his share of my estate to revert to the other. g398 Both
John and Lee survived the testator. When Lee died, John claimed
Lee's share of the devised property under the theory of successive
construction. The Nebraska Supreme Court ruled in favor of Lee's
devisees, adopting a substitutional construction, a result foreshad-
owed by the Schnitter dictum.

In two cases decided in the 1940's, the Nebraska Supreme Court
confronted gifts over on death simply language in the context of con-
struing the estates of interests created in the first taker. In the 1946
case of Roberts v. Roberts,3 99 the testator devised property to his son
Clyde "and if he should pass away, said land is to be divided equally
between his two children, Dwight. . . and Darlene. . . . -40 Accord-
ing to Chief Justice Simmons, the issue presented was whether the

396. Schnitter, 85 Neb. at 340, 123 N.W. at 301.
397. 88 Neb. 805, 130 N.W. 757 (1911).
398. Id. at 808, 130 N.W. at 758.
399. 147 Neb. 494, 23 N.W.2d 774 (1946).
400. Id. at 496, 23 N.W.2d at 776.
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will "devised a fee simple title in real estate to [Clyde], or a life estate
to the son with remainder to his named children. '40 1 The trial court
had held that Clyde received a fee simple, but the Nebraska Supreme
Court reversed, holding that the will devised a life estate to Clyde
with remainder to his children. No doubt the trial court construed
the "if he should pass away" language as substitutional in accord with
Willits and Schnitter. The supreme court acknowledged the prior
case law, but the court emphasized that other rules of construction
were applicable and stressed the notion of "equal distribution."40 2

Roberts illustrates the fragility of the preference for substitutional
construction in a gift over on death simply case. The language of the
Roberts will was certainly ambiguous, and the more ambiguous the
language, the less certain and predictable the results.

The 1948 case of Olson v. Lisco40 3 involved a complicated devise
to Gladys Lisco wherein Gladys was to receive proceeds from real es-
tate until age thirty. At age thirty, Gladys was to receive fee simple
title. Another clause of the will in question provided for divestment
of Glady's interest "[i]n the case of death of my beloved daughter
Gladys." 40 4 It was argued that "[i]n case of death" should be con-
strued as "at her death." Under this construction Gladys would pos-
sess no more than a life estate, a result consistent with the Roberts
holding. The Nebraska Supreme Court held that Gladys received a
fee simple estate and that the contingency-" [i]n case of death"-re-
ferred to the time of distribution, in this case, Gladys' attaining age
thirty.40 5 Olson was a most unusual fact pattern involving a gift over
on death simply, but the result is in accord with the weight of au-
thority.40 6 Olson and Roberts are notable, not so much for their hold-
ings, but for the approach taken by the court. Rather than getting
mired down in the vesting concept, the court proceeded to examine
all relevant factors in ascertaining the testator's intent. Since the is-
sues in both cases were constructional, the focus on the testator's in-
tent was most appropriate.

Two other cases previously mentioned, Baldwin v. Colglazier40 7

and In re Estate of Moore,408 contained language of gift over on death
simply. In these cases, the Nebraska Supreme Court held that the
phrases "in the event of death" and "in case of death" did not post-

401. Id.
402. Id. at 504-06, 23 N.W.2d at 780-81.
403. 149 Neb. 314, 30 N.W.2d 910 (1948).
404. Id. at 316, 30 N.W.2d at 912.
405. Id. at 320, 30 N.W.2d at 913.
406. See L. SIMES & A. SMITH, supra note 8, at § 535.
407. 173 Neb. 775, 114 N.W.2d 890 (1962).
408. 147 Neb. 434, 23 N.W.2d 685 (1946).
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pone vesting. In the context of these cases, what the court was really
saying was that these phrases did not impose a contingency of
survivorship.

XI. IMPLIED FUTURE INTERESTS

A. INTRODUCTION

A dispositive instrument, particularly one creating future inter-
ests, should clearly articulate who is to take, the size of the taker's
share, and the circumstances under which substituted takers receive
the primary taker's share. The central problem recurring in the
materials herein is the apparent "gap" that exists in the dispositive
instrument. In other words, an undisposed interest appears when
certain events occur. Absent a court's finding that an implied gift ex-
ists, the probable result is partial intestacy with property passing to
the testator's or settlor's heirs.

Professor Powell has identified three categories of implied future
interests: (1) implied gift to issue;40 9 (2) implied cross-remainder for
life,410 and (3) implication from general plan.411 As to the first two
categories, there is clear Nebraska authority on point. As to the third
category, there is no Nebraska law on point.

B. IMPLIED GIFTS TO ISSUE

A common type of disposition for which the courts usually sup-
ply a gift by implication is the following: "to A for life, and if A
should die without issue, then to B." What happens in such a case if
A should die with issue? In such case, abundant American authority
exists for the proposition that the issue take the remainder, there be-
ing an implied remainder to such issue.412 However, a leading case in
this country refusing to find such an implied gift is the 1922 Ne-
braska decision of Hunter v. Miller.413 The Hunter court acknowl-
edged that while it was true that there was a presumption that a
testator does not intend to die intestate as to any of his property, it is
also true that the heirs "cannot be disinherited by conjecture. '4 14

Any attempt by the court to read into the will an intent to benefit
the issue would be "only a matter of speculation."415 The Hunter
court further remarked that "a testator will not be held to have dis-

409. See R. POWELL & P. ROHAN, POWELL ON REAL PROPERTY 323 (abr. ed. 1968).
410. Id. at 324.
411. Id. at 325.
412. See L. SIMES & A. SMITH, supra note 8, at § 842.
413. 109 Neb. 219, 190 N.W. 583 (1922).
414. Id. at 225, 190 N.W. at 586.
415. Id.
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inherited an heir except where the conclusion is impelled by the ex-
press provisions or by necessary implication from provisions
specifically set forth. '416 Given the fact that the type of situation
presented in Hunter is probably the most attractive case for implying
a remainder, the Hunter opinion casts a long shadow over any at-
tempts to imply a gift from a "general plan." This latter concept will
be briefly examined infra.

C. CROSS-REMAINDERS FOR LIFE

Consider a devise by X to "A and B for their lives, then to C."
What happens with A dies? Does B get the right to possess the prop-
erty and the right to keep all of the income from the property? Does
B have to share the right of possession and income with X's estate?
A's estate? D? The most common solution is to give to B the right to
exclusive possession and the rights to all of the income.4 17 This re-
sult may come about based on any one of three different theories:
(1) joint tenancy; (2) cross-remainders for life; and (3) class gift.418

In the 1950 case of Bodeman v. Cary,419 the Nebraska Supreme Court
found that the testator's devise to his daughters "for their use and
benefit so long as they live" 420 created a joint tenancy. This construc-
tion is certainly a questionable result in view of the law's preference
for tenancy in common over joint tenancy and the absence of any of
the traditional language used to create a joint tenancy.

One of the sections of the Uniform Property Act, enacted in Ne-
braska in 1941, deals specifically with the subject of cross-remainders
for life. This statute, section 76-117, applies when a conveyance of
property is made to two or more persons as tenants in common for
life or for a term of years, which is terminable at their deaths, "with
an express remainder . . . (a) to the survivor of such persons, or
(b) upon the death of all the life tenants."'421 The statute then states
a rule of construction to be applied to the applicable situations: cross-
remainders for life will be implied among the several tenants in com-
mon.422  The applicability of this statute to the facts of the 1961
Gaughen v. Gaughen423 case produced a sharp division among the
members of the Nebraska Supreme Court. The majority of the court

416. Id.
417. J. DUKENMINER & S. JOHANSON, WILLS, TRUSTs AND ESTATES 678 (3d ed.

1984).
418. Id.
419. 152 Neb. 506, 41 N.W.2d 797 (1950).
420. Id. at 510, 41 N.W.2d at 799.
421. NEB. REV. STAT. § 76-117 (Reissue 1981).
422. Id.
423. 172 Neb. 740, 112 N.W.2d 285, revg 171 Neb. 673, 107 N.W.2d 652 (1961).
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held that the cross-remainder statute did not apply. According to
three members of the court, the statute by its very language does not
apply if "a different intent is effectively manifested" by the testator,
and in this case, the testator had effectively manifested a different in-
tent.424 Judge Carter found that the statute did not apply because
there were no provisions in the will which brought the case within
the statute's language.425 The dissenters vigorously argued that the
cross-remainder statute did apply and accused the majority of liter-
ally reading the statute off the books. 426 Reasonable minds could
certainly disagree with the majority's treatment of the cross-remain-
der statute, but an extended discussion of this issue would serve no
useful purpose here. What is most intriguing with regard to the
Gaughen opinion is how the dispute over the application of the cross-
remainder statute related to what six members of the court agreed
was the issue in this case: whether the grandchildren took per capita
or per stirpes.42 7 This is a rather large "unseen connection" upon
which the court did not elaborate. 428

D. IMPLICATION FROM GENERAL PLAN

There are no Nebraska cases recognizing implied gifts from a
general plan of disposition. In states such as Iowa and Wisconsin, the
courts have been willing to recognize such types of gifts. In so doing,
the Iowa 429 and Wisconsin 430 courts have articulated tests that are
quite loose and lack clearly defined boundaries. Although the Ne-
braska Supreme Court in Hunter v. Millera31 did not specifically rule
out all gifts by implication, the test formulated in Hunter may have
the effect of preventing any litigant from proving an implied gift
from a general plan. In Hunter, the Nebraska court stated that in or-
der for a court to find a gift by implication, "the implication must be
found to be so strong that a probability that an intention to the con-
trary cannot be supposed. '432 Given the nature of the problem, the
burden imposed by this standard is almost impossible to meet. In
previously quoted language, the Hunter court referred to the heirs
being disinherited "by express provisions or by necessary implica-
tions." Although this phrase has been repeated in subsequent deci-

424. 172 Neb. at 756, 112 N.W.2d at 294.
425. Id. at 757, 112 N.W.2d at 294 (Carter, J., concurring).
426. Id. at 761-62, 112 N.W.2d at 297 (Spencer, J., dissenting).
427. Id. at 744, 758, 112 N.W.2d at 288, 295.
428. The cross-remainder for life issue relates to who takes; the per stirpes v. per

capita issue relates to the size of the shares taken. Where do the twain meet?
429. See Porter v. Porter, 286 N.W.2d 649 (Iowa 1979).
430. See In re Will of Pauly, 71 Wis. 2d 306, 237 N.W.2d 719 (1976).
431. 109 Neb. 219, 190 N.W. 583 (1922).
432. Id. at 222, 190 N.W. at 585.
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sions, the Nebraska Supreme Court has yet to explain the meaning of
"necessary implication." An opportunity for arguing the implied gift
from general plan was present in the very recent Corrigan v. Kem-
ing case.433 It is not clear from the court's opinion whether this the-
ory was argued; it does appear that the court would not have been
receptive to this theory in light of the court's quotation of language
from Hunter. Still in all, other jurisdictions, on facts similar to Cor-
rigan, have reached different results.434 In so doing, at least one of
these courts found that the "necessary implication" test had been
met.

435

XII. CLASS GIFTS

A. INTRODUCTION

The recent Nebraska Supreme Court decision of Allemand v.
Weaver436 states that:

Ordinarily, a class gift is a gift to two or more persons who
are not named and who have one or more characteristics in
common by which they are indicated or who answer to a
general description.437

In contrast to a class gift is a gift to individuals. A testator, by
describing the takers under his will as "my children" or as "John
Smith and Mary Smith," has the choice of utilizing a class gift or a
gift to individuals. Certainly, in most instances, it will make no dif-
ference which method the testator employs, but in certain instances
the distinction turns out to be crucial.

The aforementioned Allemand case is a classic example. In Al-
lenmand, the testator devised his real estate to his wife for life, with
remainder to "'my surviving brothers and sisters as fol-
lows:. .. . ",438 The will then proceeded to name two brothers and
two sisters. One of the brothers predeceased the testator and the
controversy arose over the nature of this gift. If this were deemed a
gift to an individual, then the gift to the brother would lapse and par-
tial intestacy would result. If, however, the gift of the remainder
were deemed a class gift, then there would be no lapse and no intes-
tacy.439 The lower court's holding, that the gift of the remainder was
a class gift, was affirmed by the supreme court. Judge C. Thomas

433. 218 Neb. 723, 358 N.W.2d 501 (1984).
434. See, e.g., In re Estate of Shaw, - Mich. App. -, 360 N.W.2d 921 (1984).
435. In re D'Alessandro's Will, 55 Misc. 2d 909, 286 N.Y.S.2d 914 (N.Y. Sup. Ct.

1968).
436. 208 Neb. 618, 305 N.W.2d 7 (1981).
437. Id. at 619, 305 N.W.2d at 8 (syllabus four).
438. Id.
439. Id. at 620, 305 N.W.2d at 9.
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White's opinion acknowledged that the gift in question had attributes
of both types of gifts. He then explored the issue of the testator's
probable intent in light of partial intestacy. He concluded that the
testator intended the gift of the remainder to be a class gift.440 In the
1964 Berning v. National Bank of Commerce Trust & Savings441 and
1963 In re Estate of Coryel 442 cases, the Nebraska Supreme Court de-
cided the same issue of class gift v. gift to individuals, with inconsis-
tent results. Certainly and predictability of result, though desirable,
are not likely to come about when the language of the dispositive in-
strument is unclear.

The failure of a taker to survive, either the testator or to the
time of distribution, usually triggers a court's discussion of whether a
gift is to a class or to individuals. With Nebraska's adoption of the
Uniform Probate Code's "no lapse in the residue" approach, 443 there
is less chance of the class gift v. gift to individuals issue arising in the
future. It is still possible, of course, for the issue to arise in the con-
text of a straight "who takes?" case such as the 1953 Wall v. Wall
case,444 but careful drafting can cure this type of problem.

B. CLASS CLOSING RULES

The significant characteristic of a class gift is the fluctuation in
the number of takers, i.e., the class can either increase or decrease in
size.4 4

5 Most all class gift. cases involving class decrease are disguised
survivorship problems, considered earlier. 446 An increase in the size
of the class brings into play the so-called class closing rules. The
rules relating to class closing operate to "close the door" to afterborn
class members at some point in time.447 These rules are of critical
importance when the Rule against Perpetuities comes into play. In
the ordinary class closing case, the issue is the most basic of property
issue-who takes? More precisely, the usual issue in this type of case
pertains to maximum membership in the class--for what period of
time will the class be allowed to increase in size?

The cardinal rule of construction with regard to class closing is
the rule of convenience-the class will be allowed to increase until a

440. Id. at 622, 305 N.W.2d at 10.
441. 176 Neb. 856, 127 N.W.2d 723 (1964) (class gift).
442. 174 Neb. 603, 118 N.W.2d 1002 (1963) (gift to individuals).
443. See NEB. REV. STAT. § 30-2344(b) (Reissue 1979).
444. 157 Neb. 360, 361-62, 59 N.W.2d 398, 399 (1953) (testator's devise to "my nieces

and nephews" followed by listing of ten nieces and nephews; five nieces and nephews
whose names were omitted not allowed to take).

445. T. BERGIN & P. HASKELL, PREFACE TO ESTATES IN LAND AND FUTURE INTER-
EsTS 137 (2d ed. 1984).

446. See Section IX supra.
447. See generally T. BERGIN & P. HASKELL, supra note 445, at 141-48.
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class member is entitled to distribution.448 This rule of convenience,
which has been recognized by the Nebraska Supreme Court, draws a
clear distinction between immediate and postponed gifts.4 4 9 Immedi-
ate gifts, such as a devise by a testator "to my children" or "to A's
children," may present a thorny constructional issue as to who is in-
cluded within the class gift description.450 With respect to the in-
crease in class size problem, an immediate gift contained in a will is
governed by the rule that ordinarily the class closes as of the date of
the testator's death.451 Although this rule is usually not applied to
gifts of income,4 52 the Nebraska Supreme Court did apply the ordi-
nary rule in a case involving a gift of income.453

Postponed class gifts have been previously mentioned in conjunc-
tion with vested remainders subject to open.454 The prototypical case
in this area is a devise "to A for life, then to A's children." In
cases455 such as this and in similar cases,4 6 the class is allowed to in-
crease in size until the date of distribution, here, the date of the life
tenant's death. If the class is kept open for a period of time beyond
the testator's death, the potential for Rule against Perpetuities viola-
tion increases. In later discussion of the Rule against Perpetutities
and its application to class gifts, 4 57 we shall specifically note the im-
pact of the Rule against Perpetuities on the normal class closing
rules as evidenced in recent Nebraska case law.

C. GIFrS TO "HEIRS"

The use of the term "heirs" in an instrument to describe who
takes has generated an enormous amount of litigation over one is-
sue-when are the heirs to be ascertained? As usual, Professors
Halbach and Scoles provide the background for our discussion of the
Nebraska case law:

448. A. GULLIVER, CASES AND MATERIALS ON THE LAW OF FUTURE INTERESTS 85
(1959).

449. See T. BERGIN & P. HASKELL, supra note 445, at 141-47.
450. The recurring constructional problems pertains to the status of adopted or il-

legitimate children. The Uniform Probate Code is helpful on this point. See NEB. REV.
STAT. § 30-2349 (Reissue 1979).

451. Lacy v. Murdock, 147 Neb. 242, 249, 22 N.W.2d 713, 718 (1946).
452. L. SIMES & A. SMITH, supra note 8, at § 649, at 99.
453. Applegate v. Brown, 168 Neb. 190, 199, 95 N.W.2d 341, 347 (1959) (gift con-

strued as "immediate").
454. See text at notes 134-35 supra.
455. See Strawhacker v. Strawhacker, 132 Negb. 614, 272 N.W. 772 (1937) and cases

cited therein.
456. In Askey v. Askey, 111 Neb. 406, 196 N.W. 891 (1923), the Nebraska Supreme

Court held that a spouse's election against a will did not accelerate the remainder so as
to close the class. Id. at 409-10, 196 N.W. at 892-93.

457. See Section XVII(B) infra.
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The most litigated of all questions concerning the mean-
ing of "heirs" is that of when the heirs are to be ascer-
tained-at the date of the death of the person whose heirs
are in question (the strictly proper and technical sense of the
term), at the date of possession (an artificial class of heirs),
or at some other time. Where the designated ancestor is the
life beneficiary, a remainder to his heirs does not pose this
particular problem. Whenever the date of distribution to the
"heirs" or "next of kin" is later than the designated ances-
tor's death, however, trouble is invited. The following is a
typical situation of this variety: A devises "to B for life, re-
mainder to my [A's] heirs." Are the remaindermen those de-
scribed by the applicable statute of intestate succession as
applied at the date of A's death, so that from that time on
those persons hold indefeasibly vested remainders? Or are
they those persons who would be A's heirs if the statute are
applied to persons living at the date of possession (B's
death)? It may even be conicluded that A's heirs are deter-
mined at his death but that those persons must impliedly
survive until B's death. The well-established basic rule of
construction in most jurisdictions is that the remaindermen
(the heirs) are to be determined, and that (if not otherwise
conditioned) their interests vest, at the death of the named
ancestor (A, in our example).

This general presumption of intention is subject to a few
commonly recognized "exceptions," and there are also those
hard-to-predict cases in which the presumption is held rebut-
ted or inapplicable under the circumstances without benefit
of an admitted or generalized exception. One clearcut ex-
ception which has received general acceptance is that if the
designated ancestor has predeceased the testator, the heirs
will be determined as of the date of testator's death. Thus if
A devises to the heirs of B, who predeceased A, an artificial
class of heirs of B will be determined at the date of A's
death. Since the lapse doctrine precludes any heir of B's
who predeceases A from taking under A's will, the rule at-
tributes to A an intent to defer the determination of B's
heirs, leaving the class flexible until A's death. What other
situations justify a departure from the usual rule of early as-
certainment of heirs? It is obvious from the very existence
of the general rule that the mere fact that distribution is
postponed beyond the ancestor's death is not sufficient indi-
cation of contrary intention to justify deferring the ascer-
tainment of the heirs.458

The last sentence of the excerpt is illustrated by the 1911 Hill v.

458. E. HALBACH, JR. & E. SCOLES, supra note 5, at 147-48 (footnote omitted).
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Hill case.459 In Hill, the Nebraska court held that a trustee's holding
of the devised property in trust for five years for the testator's "law-
ful heirs" did not change the general rule that heirs are to be ascer-
tained as of the testator's death. According to the Hill court, the
general rule obtains "unless a different intention is plainly
manifested."460

Our review of Nebraska law now turns to those cases in which
the Nebraska Supreme Court found a manifestation of "different in-
tention." The "clearcut exception" referred to in the above excerpt
(where A devises to the heirs of B, B having predeceased A) is recog-
nized in the 1958 decision of Dunlap v. Lynn.461 In the 1948 Bran-
deis v. Brandeis case,462 the testator devised to his wife for life with
remainder to two named sons, with a substitutionary provision in
case of a remainderman's predeceasing. This substitutionary provi-
sion was to the "lawful male heirs" of the remainderman. 463 A re-
mainderman predeceased the testator and the substitutionary clause
became effective. Relying upon the specific language of the will, that
the "lawful male heirs" were to be determined "as of the date of her
[the life tenant's] death. ' '46

As the excerpt above indicates, the fact that the remainder to the
testator's "legal heirs" is preceded by a life estate is usually not, in
and of itself, a sufficient reason to depart from the general rule.
However, when the life tenant is either (a) one of heirs of the testa-
tor or (b) the testator's sole heir, then the general rule will most
likely yield. In the 1928 In re Estate of Combs case 465 and in the 1959
Abbott v. Continental National Bank case,46 the testator devised to
his wife for life, then to the testator's "legal heirs." In both cases, the
Nebraska Supreme Court held that the surviving widow, who was an
heir of the testator as of the date of the testator's death, was ex-
cluded from taking. The Combs court remarked that it would be "ab-
surd to conclude that the testator intended to give her only a life
estate living, and after her death casts a fee simple title on her,
dead.1467 The Combs court held that the remainder passed to the tes-
tator's heirs at law by blood as of the testator's death.468 In Abbott,
the devise was in trust to the widow for life and then to testator's

459. 90 Neb. 43, 132 N.W. 738 (1911).
460. Id. at 46, 132 N.W. at 739.
461. 166 Neb. 342, 89 N.W.2d 58 (1958).
462. 150 Neb. 222, 34 N.W.2d 159 (1948).
463. Id. at 224, 34 N.W.2d at 161.
464. Id. at 231, 34 N.W.2d at 164.
465. 117 Neb. 257, 220 N.W. 269 (1928).
466. 169 Neb. 147, 98 N.W.2d 804 (1959).
467. In re Estate of Combs, 117 Neb. 257, 260, 220 N.W. 269, 270 (1928).
468. Id. at 261, 220 N.W. at 270.
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"legal heirs." In accordance with Combs, the trial court judge ex-
cluded the widow as an heir and determined the testator's heirs as of
the testator's death. The supreme court affirmed the trial court's rul-
ing with respect to excluding the widow, but it reversed as to the
time for determining the "other heirs." The Supreme Court held
that the legal heirs were to be determined as of the date of the life
tenant's death-the termination of the trust.469 As authority for this
holding, the court cited three resulting trust cases470 in which the
trust instrument did not dispose of the remainder interest. Under
these circumstances a resulting trust arose in favor of the testator's
heirs. According to this line of authority, the heirs are determined as
of the date of the failure of the trust.471 While this line of authority
may be defensible under oe theory or another,472 it makes little or no
sense to extend it to a case such as Abbott. In Abbott, the trust did
not fail; there was no resulting trust unless one wants to resurrect
the ancient doctrine of worthier title.473 The Combs result if prefere-
able, not because it accords with the notion of "early vesting," but be-
cause it promotes alienability and honors the dogma that conditions
of survivorship are not to be implied.

In a situation where the life tenant is the testator's sole heir, an
incongruity appears in a devise by the testator to the life tenant fol-
lowed by a grant to the testator's heirs at law. This incongruity is
even greater than that expressed in Combs. Hence, in such a situa-
tion, the usual rule is that the heirs of the testator are determined as
of the life tenant's death.474 In the 1978 case of Hanley v. Craven,4 7 5

the Nebraska Supreme Court dealt with a testator's devise of certain
real estate to his daughter Nellie for life with remainder to Nellie's
issue, if any. If Nellie died without issue, the property was to go to
the testator's "heirs-at-law, by blood relation. '476 The testator died
in 1926, survived by his wife Nellie, three nephews, and two nieces.
Nellie died in 1974 without issue. The trial court held that the re-
mainder vested in the five nieces and nephews as of the date of testa-
tor's death. The supreme court noted that Nellie, the life tenant, was

469. Abbott v. Continental Nat'l Bank, 169 Neb. 147, 152, 98 N.W.2d 804, 807 (1959).
470. Id. at 150-51, 98 N.W.2d at 806-07. The three cases cited were as follows: Ap-

plegate v. Brown, 168 Neb. 190, 95 N.W.2d 341 (1959); Dennis v. Omaha Nat'l Bank, 153
Neb. 865, 46 N.W.2d 606 (1951); In re Estate of Mooney, 131 Neb. 52, 267 N.W. 196
(1936).

471. Abbott, 169 Neb. at 151, 92 N.W.2d at 807.
472. Perhaps the rule enunciated in § 411 of the RESTATEMENT (SECOND) OF

TRUSTS (1959) is being applied by analogy.
473. See text at note 203 supra.
474. See RESTATEMENT OF PROPERTY § 308 comment k (1940).
475. 200 Neb. 81, 263 N.W.2d 79 (1978).
476. Id. at 84, 263 N.W.2d at 81.
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testator's sole heir at law related to him by blood as of the date of
testator's death. In accordance with Abbott and other authority, the
court had little difficulty in barring Nellie from taking the remain-
der. The question then became the same as previously discussed in
conjunction with Abbott: Are the testator's "heirs at law, by blood re-
lation" (excluding Nellie) determined as of the testator's death or at
Nellie's (the life tenant's) death? In accordance with the Restate-
ment of Property, the Abbott case, and the "failure of the trust"
cases,477 the supreme court held that the remainder vested some
forty-eight years after testator's death in the testator's heirs at law by
blood relation at Nellie's death.4 78 In so holding, the court expressed
concern that the property would go out of the testator's blood lines.
The court's concern for the property going out of the blood lines ap-
pears misplaced; the real concern ought to be for marketability of ti-
tle. While it is true that the contingent interest in Nellie's issue went
a long way toward making title to the disputed property unmarket-
able, the decision to "postpone vesting" till Nellie's death truly places
the state of title in limbo. Note that in Combs, the decision to "vest
the remainder" at the testator's death served the dual purpose of car-
rying out the testator's intent (restricting the widow to a life estate)
and making the title to the property marketable. Concededly, the
trust cases do not present the same issue regarding marketability of
title,4 79 so the cost of "postponing vesting" is far less. As a final com-
mentary on the Hanley case, it should be pointed out that once
against the concept of vesting is a false issue making the real
problem.

XIII. POWERS OF APPOINTMENT

The law of powers of appointment constitutes a very significant
portion in any exposition of the law of future interests.48 0 Insofar as
Nebraska law is concerned, however, there are at most six cases deal-
ing with powers of appointment. Of the six cases, only one warrants
an extended discussion. The discussion of the Nebraska cases which
follow assumes a basic understanding of a law of powers. Time and
space limitations do not permit a general review of this topic.

The 1942 case of Massey v. Guaranty Trust Co. 4 8 1 is probably the
premier Nebraska powers case. In this case, the Nebraska Supreme
Court noted that "powers will be construed in this state according to

477. See note 470 supra.
478. Hanley, 200 Neb. at 101-02, 263 N.W.2d at 89.
479. So long as the trustee has a power of sale, the property is not "tied up" until

the remainder "vests."
480. See generally E. HALBACH, JR. & E. ScoLEs, supra note 5, at ch. 7.
481. 142 Neb. 237, 5 N.W.2d 279 (1942).
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the principles of the common law[,]" and that in construing powers,
"the intention of the donor is controlling .... ",482 The foregoing

statements indicate that the Nebraska law of powers is not governed
by statute. The rules of law and rules of construction governing pow-
ers are judge-made.

The first powers issue that arises involves the existence of the
power itself. In other words, the threshold question sometimes fac-
ing a court is: Was a power validly created? In the 1914 Kepley v.
Caldwell case, 48 3 the Nebraska Supreme Court held that a residuary
devise to the executor, with an added direction to the executor to dis-
tribute "[t]o such persons ... as were my friends," was invalid.48 4

The court's brief opinion did little more than state a conclusion; it did
not discuss theories of powers or trust. Although the law of powers
and trust appear distinct, there are situations where they blend to-
gether. A classic example is the so-called "sprinkling trust" in which
the trustee is given discretion in the allocation of income among a
limited class of beneficiaries. 48 5 The 1959 Appelegate v. Brown
case 486 construed a somewhat ambiguous will as creating a combina-
tion support-discretionary trust with the trustee also being the donee
of a power of appointment. In sum, Applegate involved a sprinkling
trust.

Much more prevalent than creation problems in the law of
power are the problems relating to the exercise or non-exercise of
the power. The Massey case referred to above is an example of a
fairly typical exercise problem. In Massey, the donee of a general tes-
tamentary power attempted to exercise such power by making an ap-
pointment in trust. The court held that such exercise was valid,
stating that in the case of a general power, where there is no restric-
tion by the donor of the manner of exercise, "the donee may appoint
a fee or any lesser or qualified legal estate. '48 7 In the rather recent
James v. United States case,488 the United States District Court for
the District of Nebraska was called upon to apply the substantive law
of Nebraska regarding powers in the tax case. The federal court first
construed a power retained by the trust settlors, to substitute them-
selves as trustees, as a power of appointment. The court then held
that the joint donees of a power were governed by the common law
rule requiring concurrence by all donees for a valid exercise of the

482. Id. at 237, 5 N.W.2d at 280 (syllabi two and three).
483. 96 Neb. 748, 148 N.W. 966 (1914).
484. Id. at 749, 148 N.W. at 966.
485. J. DUKEMINIER & S. JOHANSON, supra note 417, at 532.
486. 168 Neb. 190, 95 N.W.2d 341 (1959).
487. Massey v. Guaranty Trust Co., 142 Neb. 237, 251, 5 N.W.2d 279, 286 (1942).
488. 448 F. Supp. 177 (D. Neb. 1978).
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power.48 9 The effect of the failure to exercise a special power by a
donee was considered by the Nebraska Supreme Court in 1909 Loos-
ing v. Loosing case. 490 With little discussion of the issue, the court
held that if the donee of a special power fails to exercise the power,
the property subject to the power passes ot the objects of the
power.491 This result is consistent with the common law on this
point.

492

The Nebraska powers cases discussed in the previous two
paragraphs do not represent anything extraordinary in terms of the
general law of powers. However, the 1970 case of Niemann v.
Zacharias,493 which evoked four separate opinions from the Ne-
braska Supreme Court, did present a discussion of powers law in a
most unusual perspective. The Niemann case involved the interpre-
tation to be given to the residuary clause of Alma Hopkins' will. The
disputed language of her will was as follows:

I hereby give, devise and bequeath to NELLIE HOPKINS
... LUCY B. HOPKINS .. .RUTH NIEMANN ... and

DEAN NIEMANN . .. equally, share and share alike, and
to their heirs, devisees and legatees as set forth in their Last
Will and Testaments, to be theirs absolutely, in fee simple,
without condition or limitation.494

Lucy Hopkins predeceased the testatrix Alma and purported to des-
ignate Willis Zacharias as the substituted taker for her share of
Alma's residuary estate. The Nebraska Supreme Court, with one
judge dissenting, held that Zacharias could not take Lucy's share of
Alma's estate. Judge McCown's lead opinion for the majority stated
that a power appendant could not exist in Lucy as powers appendant
are not recognized. 495 He further noted that since Lucy failed to sur-
vive Alma, any interest of Alma, be it a fee simple or a power of ap-
pointment, "never came into existence." 496 This precise point was the
basis for Judge Carter's concurring opinion which simply stated that
the doctrine of lapse applies to powers of appointment, and that in
the instant case, "the power of appointment lapsed. . . .,,497 Chief
Justice White's concurring opinion stated that no power of appoint-
ment existed as "there was no intent to create a power of appoint-

489. Id. at 178.
490. 85 Neb. 66, 122 N.W. 707 (1909).
491. See id. at 73, 122 N.W. at 710.
492. See RESTATEMENT OF PROPERTY § 367(2) (1940).
493. 185 Neb. 450, 176 N.W.2d 671 (1970).
494. Id. at 451, 176 N.W.2d at 672.
495. see id. at 454, 176 N.W.2d at 674.

496. Id. at 456, 176 N.W.2d at 675.
497. Id. at 463-64, 176 N.W.2d at 678-79 (Carter, J., concurring).
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ment. '498 Judge Spencer's dissenting opinion, while stating that in
the instant case, "[t]here is a power of appointment," did not discuss
the powers theory.499 Judge Spencer viewed the Alma Hopkins will
in the following fashion: "What the testator [sic] in this instance was
trying to do was to permit her devisees and legatees to provide substi-
tute devisees and legatees in case of their death."500 Judge Spencer
found no rule of law preventing effectuation of this clearly expressed
intent; he further indicated that construing the word "and" as "or"
would be perfectly appropriate and carry out the clearly expressed
intent of the testatrix.50 1

If one agrees with Judge Spencer's interpretation of the disputed
will language, then the powers discussion appears irrelevant. The
rules of law identified in the three opinions for the majority do not
become applicable if the case is viewed as a "facts of independent sig-
nificance" case. 50 2 Unfortunately for Willis Zacharias, this theory
does not appear to have been argued.

XIV. POWERS TO SELL, CONSUME, AND DISPOSE

A. IN GENERAL

Professors Browder and Waggoner's discussion of the topic under
consideration focuses upon the motives of those creating these spe-
cialized powers:

Testators often find it desirable to leave real or personal
property to certain persons, usually their spouses, either for
life or without clearly indicating the nature of the estate de-
vised, but conferring also upon the donee a power to sell,
consume, or dispose of the property, which may or may not
be expressly confined to providing for the support, comfort,
or maintenance of the doneee. By this means a testator un-
doubtedly seeks to reconcile two common and normal objec-
tives: to provide adequately and flexibly for his surviving
spouse, and to direct the devolution of his estate beyond the
spouse's death. A testator may also believe that by this de-
vice he may avoid the expense of a trust and free the donee
of any duty to account for the property; or he may simply
not have been adequately advised about the usefulness of the
trust device in attaining his objectives. Whatever may a tes-

498. Id. at 463, 176 N.W.2d at 678 (White, C.J., concurring).
499. Id. at 460, 176 N.W.2d at 677 (Spencer, J., dissenting).
500. Id.
501. Id. at 461-62, 176 N.W.2d at 677.
502. See NEB. REV. STAT. § 30-2337 (Reissue 1979) (execution of will of another is

an "event of independent significance").
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tator's ultimate objectives, such a power serves the very use-
ful function of freeing real property so limited from the
practical inalienability otherwise resulting from family set-
tlements which purport to create legal present and future in-
terest.... In any event, this device has been used with
much greater frequency than the strict power of
appointment.

Certain troublesome problems are involved in this sort
of arrangement. They are problems of theoretical classifica-
tion of the interest created, the construction of language of
varying import, and of the tax consequences that such an ar-
rangement carries.503

As indicated in the first sentence of this excerpt, the prototypical sit-
uation to be considered in this section is a devise to a surviving
spouse, typically a widow, for life. The life estate may be expressly
created or it may be implied from the language used. In many cases
the critical dispute is over the nature of the estate created in the first
taker, that is, is it a life estate or a fee simple? This issue, a critical
determination, will be considered in the next section of this article
under the heading of "Repugnancy." For purposes of this section, it
is assumed that the estate created in the first taker is a life estate,
which by its nature is a right to the income from the property.5°4

The added power "to sell, consume and dispose" indicates that under
certain circumstances, the life tenant might have the power to either
use, sell, or given away the principal of the estate. The life tenant's
action in so doing would affect the remainder interest. Thus, it is not
surprising that many of the cases in this area are suits brought by re-
maindermen challenging the actions or threatened actions of the life
tenant. Typically, the remaindermen are alleging that the actions of
the life tenant are not authorized by the creating instrument. Thus,
the court is faced with construing the language of the creating
instrument.

From an estate planning perspective, the excerpt quoted above
contains some perspective on the wisdom of creating legal, as opposed
to equitable, life estates. The tax consequences of the topic under
consideration are beyond the scope of this article. Readers are re-
ferred to Professor Casner's classic article on this topic which covers
tax issues.5° 5

503. 0. BROWDER & L. WAGGONER, supra note 334, at 350.
504. C. MoyNiHAN, supra note 14, at 58-59.
505. See note 7 supra.
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B. NEBRASKA CASE LAW

In the 1913 In re Estate of Nichols case,5°6 the testator devised
personal property to his widow for life and what remained at her
death to her children. In a major constructional feat, the Nebraska
Supreme Court held that the "what remains" language gave the
widow the right to consume the personalty "if reasonable necessary
in the protection and improvement of the real estate and for the sup-
port of herself and children. '50 7

The 1922 case of Abbott v. Wagner5O8 is the benchmark Nebraska
case construing the life tenant's authorized use and disposition of
principal. In Abbott, the testator's widow was devised a life estate,
with the following additional power: "[flor and during the full term
of her natural life, the same to be her own individual property to use,
enjoy and dispose of as to her shall seem fit."5 9 The widow's interest
was followed by a devise of "the principal of this bequest, or what
shall remain thereof" to the testator's mother and his half-brother
"or their heirs.1510 The half-brother heirs brought suit against the
widow some ten years after the testator's death. They alleged that
the widow and her second husband were engaged in a fraudulent
scheme to deprive the plaintiffs of their interest in the property the
testator had devised. In particular, the plaintiffs sought cancellation
of certain donative stock transfers by defendant to her second hus-
band. The plaintiffs further requested that the widow be declared a
trustee of the property she received from her husband's estate and
that she be required to post security.

The Nebraska Supreme Court first held that the widow took a
life estate with a power of disposal.511 The court then inquired into
the nature of the power of disposal-"how far does that power ex-
tend, and for what purposes, and in what manner may it be exer-
cised?" 512 The court's response to this inquiry deserves an extended
quotation from its opinion:

It is evident that the purpose of the testator was to
make ample provision for the support, care, comfort and en-
joyment of his wife, in case she survived him. He did not in-
tend to limit her merely to the use, nor to the bare income
of the property in which the life estate was created. It is ob-
vious that the added power of disposal was bestowed upon

506. 93 Neb. 80, 139 N.W. 719 (1912).
507. Id. (syllabus one).
508. 108 Neb. 359, 188 N.W. 113 (1902).
509. Id. at 361, 188 N.W. at 114.
510. Id.
511. Id. at 375, 188 N.W. at 119.
512. Id. at 376, 188 N.W. at 120.
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her to enable her freely to dispose of any or all of the prop-
erty, and to convert it into other forms, by exchange or rein-
vestment, as her judgment might dictate, and to use the
principal, or so much of it as she might reasonably need or
desire, for her own maintenance, pleasure, enjoyment and
comfort, and she was made the sole judge of the necessity
and wisdom of any such transfers, and as to the extent to
which it should be necessary or desirable for her to encroach
upon the corpus of the property, for the objects and purposes
for which the power was bestowed. In all these matters it is
obvious that testator intended to bestow upon his wife wide
latitude and a large degree of discretion, but we cannot hold
that testator intended to place it in her power to dispose of
the corpus of the estate, or any substantial part of it, by gifts
inter vivos, unless we are also prepared to hold that she can
dispose of it by will, to whomsoever she pleases, which
would simply a fee simple estate. Having construed the will
to create in the wife but a life estate with power of disposal,
we feel impelled to hold that any disposal made by her must
be consistent with the objects and purposes testator had in
mind in creating the life estate .... In the exercise of the
power of disposal the life tenant must act in good
faith .... 513

We have no doubt that any transfers by the life tenant
in the present case, if made in good faith to actual purchas-
ers for value, would convey good title, but the consideration
received, whether in money or other property, would be held
by her subject to the same limitations as the will attached to
the life tenant's interest in the original property, and the re-
maindermen would have the same interest therein. 514

The Abbott opinion, having laid out the rules of the game with re-
spect to the life tenant's powers to sell, consume, or dispose, left to
subsequent decisions the task of interpreting the Abbott standards.

In the 1939 Graff v. Graff case5 15 and in the 1933 Merrill v.
Pardun case, 516 the Nebraska Supreme Court found that the trans-
fers made by widows under limited powers to sell, consume, and dis-
pose were unauthorized gifts and void. In the 1966 Mitchell v. Wilcox
case,517 the life tenant husband received the limited power. The
court held that the husband's transfer was in good faith and for valu-
able consideration; hence, it was authorized pursuant to the terms of

513. Id. at 376-77, 188 N.W. at 120.
514. Id. at 379, 188 N.W. at 121.
515. 136 Neb. 543, 286 N.W. 788 (1939).
516. 125 Neb. 701, 251 N.W. 834 (1933).
517. 179 Neb. 553, 139 N.W.2d 293 (1966).

1985]



CREIGHTON LAW REVIEW

the wife's will.51 8 The last paragraph quoted above from Abbott gives
the title examiner some solace in terms of reliance upon the bona
fide purchaser for value doctrine. In the 1954 Attebery v. Prentice
case, 519 the Nebraska Supreme Court found that the life tenant's
transfer was unauthorized and then took the unusual step of voiding
the life tenant's sale. The particularly appealing facts of this case
may account for the result, but at least one lawyers has opined that
the title aspects of this decision are somewhat frightening.5 20 The
most recent supreme court decision, the 1975 case of In re Estate of
McDonald,521 involved the tax aspects of a widow's sale under a lim-
ited power, but the tax consequences depended upon the nature of
the property interest possessed by the widow. This is not the first
time that a "tax case" depended upon the interpretation of substan-
tive property law.

XV. THE REPUGNANCY RULE

A. INTRODUCTION

The rule under discussion in this section is neither easy to state
nor easy to label. It has been referred to as "Chancellor Kent's
Rule";522 it has also been referred to under the heading of "Gifts over
on Failure to Alienate. '523 Owing to a recent decision5 24 of the Ne-
braska Supreme Court, it would appear most appropriate to label this
topic under the rubric of the "repugnancy rule" although, as we shall
see, there are problems inherent in the use of this term. The label,
of course, is not important; the definition of the rule is extremely im-
portant. And to that task we now turn.

In general, the type of case involved in this section is one
wherein a transferor of property, in addition to transferring an inter-
est in the first taker, purports to create a gift over, conditioned upon
the death of the transferee without having disposed of the property,
either by inter vivos or testamentary disposition.525 Professor Simes
defines the rule as follows:

A gift over on failure to alienate, following a gift, in the
same instrument, of land in fee simple, or of an otherwise

518. See id. at 556-58, 139 N.W.2d at 295-96.
519. 158 Neb. 795, 65 N.W.2d 738 (1954).
520. See Proceedings of 1965 Annual Meeting of Nebraska State Bar Association, 45

NEB. L. REV. 378 (1965).
521. 194 Neb. 221, 231 N.W.2d 332 (1975).
522. Dukeminier, Cleansing the Stables of Property: A River Found at Last, 65

IOWA L. REV. 151, 169-70 (1979).
523. L. SIMEs & A. SMITH, supra note 8, at §§ 1481-91.
524. Sterner v. Nelson, 210 Neb. 358, 314 N.W.2d 263 (1982).
525. L. SIMES & A. SMITh, supra note 8, at § 1481.

[Vol. 18



FUTURE INTERESTS

absolute interest in personalty is void; and the prior gift is
absolute.

5 26

The rule is often implied in cases involving a gift over the "what re-
mains," e.g., "to W with absolute power of disposition, but if anything
remains at W's death, to A." The real key to the application of the
rule would appear to be the classification of the estate in the first
taker.527 If the first taker receives, expressly or impliedly, a life es-
tate coupled with a limited power of disposition of the fee, the trans-
fer is legally permitted.528 If the life estate holder receives, in
addition, an unrestricted power of disposition, the law of powers of
appointment would validate this arrangement. So the focus narrows:
If the language of the instrument is construed to create a fee simple
in the first taker, the repugnancy rule, operating as a rule of law, will
defeat the gift over.5 29 On the other hand, is the gift to the first
taker is construed as a life estate, the repugnancy rule is avoided. As
might be predicted, this method of approach places heavy pressure on
the constructional process. A rule of law can be avoided and the
transferor's intent can be carried out if the courts will construe the
first taker's estate as a life estate. The "heavy pressure" courts face
in this process is aptly illustrated by the Nebraska case law.

B. NEBRASKA LAW

The Nebraska Supreme Court for over eighty years has wrestled
with the issue of repugnancy in the context of gifts over an failure to
alienate. In 1982, the issue came to a head in the case of Sterner v.
Nelson,5 30 wherein five judges of the Nebraska Supreme Court
adopted the general common law majority rule for "what appears to
have been developed as the Nebraska rule. '531 A critical analysis of
the Sterner case appears in the 1982 Annual Survey of Nebraska Law
published by this law review. The reader is referred to the student
note532 discussing Sterner for an extensive discussion of the facts and
holding of this case. The student writer concluded that the Sterner
rationale "is questionable, '533 a conclusion that I share. Without get-
ting into an in depth discussion of Sterner, I will briefly express my
disagreement with the Sterner holding and rationale.

In Sterner, the testator devised property to his wife Mary,

526. L. SIMEs, supra note 10, at § 118.
527. See L. SIMEs & A. SMITH, supra note 8, at § 1489, at 385.
528. See id.
529. See id.
530. 210 Neb. 358, 314 N.W.2d 263 (1982).
531. Id. at 365, 314 N.W.2d at 267.
532. Note, 16 CREIGHTON L. REv. 403 (1982).
533. Id. at 417.
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to be her property absolutely with full power in her to make
such disposition of said property as she may desire; condi-
tioned, however, that if any of said property is remaining
upon the death of said Mary Viola Wurtele ... in such even
such of said property as remains shall vest in my foster
daughter Gladys Pauline Sterner and her children.5 34

The majority of the Nebraska Supreme Court held that the gift to
Mary was, as a matter of law, a fee simple absolute and the gift over
was invalid.535 The court expressly adopted the "majority rule" that:

[W]here there is a grant, devise, or bequest to one in general
terms only, expressing neither fee nor life estate, and there
is a subsequent limitation over of what remains at the first
taker's death, if there is also given to the first taker an un-
limited and unrestricted power of absolute disposal, express
or implied, the grant, devise, or bequest to the first taker is
construed to pass a fee. The attempted limitation over, fol-
lowing a gift which is in fee with full power of disposition
and alienation, is void.5 36

Judges Boslaugh and Clinton dissented on the ground that the will in
question should, consistent with previous cases, 537 have been con-
strued as creating a life estate with a power of disposition.538

First of all it might be noted that the majority's holding in
Sterner brings the court full circle, i.e., back to where it was in 1903,
in the case of Spencer v. Scovil.539 In a series of decisions following
Spencer, the Nebraska Supreme Court avoided the repugnancy rule
by adopting a constructional rule that the will should be construed in
its entirety and all parts validated, if possible. ° By this process the
gift over could be validated without violating the rule of law enunci-
ated in Spencer. A prerequisite to applying the repugnancy rule is a
finding that the gift to the first taker is in fee simple. The case law
in Nebraska subsequent to Spencer and prior to Sterner involved a
process of construction solely with no rule of law being involved. In
Sterner, the majority found the repugnancy rule to be a rule of law
which does not yield to the testator's intent as would a rule of con-
struction. As authority for the proposition that the repugnancy rule
is a rule of law, 41 Chief Justice Krivosha cited the leading restraints
on alienation case in Nebraska, Andrews v. Hall.5 4 2 In the next sec-

534. Sterner, 210 Neb. at 359, 314 N.W.2d at 264 (emphasis in original).
535. Id. at 369, 314 N.W.2d at 269.
536. Id.
537. See Note, supra note 532, at 412-14 (discussion of previous cases).
538. Sterner, 210 Neb. at 370, 314 N.W.2d at 270 (Boslaugh, J., dissenting).
539. 70 Neb. 87, 96 N.W. 1016 (1903).
540. See Note, supra note 532, at 411-14 (discussion of previous cases).
541. See Sterner, 210 Neb. at 366-67, 314 N.W.2d at 268.
542. 156 Neb. 817, 58 N.W.2d 201 (1953).
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tion of this article, the Andrews case and its repugnancy rationale
will be discussed. For present purposes it is sufficient to note that if
indeed the underlying rationale of Sterner is the restraints on aliena-
tion doctrine, the court's discussion should have focused on the ex-
tent to which alienability was, in fact, restricted in the instant case.

The majority opinion in Sterner also referred to the doctrine that
an estate in fee simple in a transferee precludes the existence of a
limited right or title in the same land in the same person.54s Portions
of the majority opinion are reminiscent of the following passage from
the 1909 Loosing v. Loosing case: 5 " "if a testator in his will devises
an estate in fee simple, a subsequent clause attempting to devise over
any part of that estate is void.' ' 54s The Nebraska Supreme Court, ten
years after making this statement, disavowed it with good reason.M6

The Loosing court's statement failed to take into account the distinc-
tion between an estate in fee simple and one in fee simple absolute.
The Sterner majority opinion states, in so many words, that a fee sim-
ple absolute cannot be qualified or limited as a matter of law. This is
true, but the critical step here is in classifying the estate as a fee sim-
ple absolute. The classification of the estate depends upon the inter-
pretation of the language, and this is no doubt a constructional
process not involving any rule of law.

I have no quarrel with Sterner insofar as it announces a new rule
of construction (with which I disagree), but I do have a problem with
the majority in Sterner passing this case off as a case involving rules
of law solely. Even assuming that the gift to the first taker is "in fee
simple," as the repugnancy rule requires, there is still room for disa-
greement with the Sterner majority. The Sterner majority further
states as to the repugnancy rule: "No reason is given to us nor are
we able to find any on our own as to why the majority rule following
the common law should not be the rule in this jurisdiction."'

5
7 The

fact is that there has been universal condemnation of the common
law rule by the commentators. By way of example, Professor Simes
called the rule "totally indefensible. ' 54

3 Recently, Professor
Dukeminier has commented that the repugnancy rule has no identifi-
able policy basis: "The rule does not make property alienable, and it
defeats the intention of the testator."' 49 To be sure, the repugnancy

543. Sterner, 210 Neb. at 358, 314 N.W.2d at 264 (syllabus one).
544. 85 Neb. 66, 122 N.W. 707 (1909).
545. Id. at 74, 122 N.W. at 710.
546. Grant v. Hover, 103 Neb. 730, 733-35, 174 N.W. 317, 319 (1919).
547. Sterner, 210 Neb. at 368, 314 N.W.2d at 269.
548. L. SIMES, supra note 10, at § 118, at 250-51.
549. Dukeminier, supra note 522, at 170.
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rule has support in judicial authority. 550 To find the reasons why the
majority rule should not be espoused, one need only turn to Chief
Justice Vanderbilt's deservedly famous dissent in Fox v. Snow. 55 1

One commentator has ventured the opinion that the adoption of the
repugnancy rule by the Sterner majority "would seem to be dic-
tum. '55 2 Still in all, the Sterner court's adoption of the majority rule
is unmistakable. The court's adoption of the majority rule, particu-
larly in syllabus four of the opinion, contains the two-step analysis
which is involved-the finding that the first taker has a fee simple (a
constructional process), followed by a rule of law that the gift over is
void. I respectfully disagree with the Sterner majority on the con-
structional approach it took and disagree more pointedly with the
rule of law that the gift over is void.

XVI. RESTRAINTS ON ALIENATION

A. INTRODUCTION

This body of future interests law deals with one of the more, if
not the most, significant stick in the bundle of property rights-the
ability of a property owner to transfer that interest. The battle-
ground here is a familiar clash of competing considerations-the no-
tion of freedom of testation, allowing an owner to dispose of property
with conditions or restrictions attached, versus the wishes of the liv-
ing and the interests of society in l4aving property interests freely
alienable.553 Our discussion of the restraints on alienation doctrine
in Nebraska law will reveal a considerable overlap with the previous
topic covered (repugnancy) and the topic to be covered next (the
Rule against Perpetuities).

Nebraska law is discussed under the topics of direct and indirect
restraints. The orthodox treatment of the restraints doctrine is to
deal with it solely in the context of direct restraints. Because of the
Nebraska Supreme Court decisions in the Cast v. National Bank of
Commerce Trust & Savings Association case554 (Cast I and Cast II)
the Nebraska experience has been unique with regard to direct v. in-
direct restraints.

550. See Sterner, 210 Neb. at 362-64, 314 N.W.2d at 266-67.
551. 6 N.J. 12, -, 76 A.2d 877, 878-85 (1950) (Vanderbilt, C.J., dissenting). Profes-

sor Leach's comments on the Vanderbilt dissent include the comment that "nearly
every authority [including John Chipman Gray, John Marshall, and Oliver Wendell
Holmes] concludes that this rule makes no sense." W. LEACH, PROPERTY LAW IN-
DICTED! 26 (1967).

552. L. SIMES & A. SMITH, supra note 8, § 1489, at 176 (Supp. 1983).
553. See generally L. SIMES, PUBLIC POLICY AND THE DEAD HAND chs. I-I (1955).
554. 185 Neb. 358, 176 N.W.2d 29 (1970) (Cast I), withdrawn on reh'g, 186 Neb. 385,

183 N.W.2d 485 (1971) (Cast II).
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The leading commentator has defined a direct restraint on alien-
ation as "a provision which by its terms prohibits or penalizes the ex-
ercise of the power of alienation."55 Direct restraints are usually
placed into one of three categories: disabling, forfeiture, or promis-
sory.5

S The direct restraint may be imposed on either a legal or eq-
uitable estate. Restraints on equitable estates are governed by the
laws pertaining to spendthrift trusts557 and are not discussed. The fo-
cus in the next subsection is on the validity of direct restraints im-
posed on a fee simple or life estate. The Nebraska law on this topic is
not governed by statute; thus, the Nebraska Supreme Court has had
the unenviable duty of defining the law in this area, a task not to be
underestimated in terms of difficulty.

B. DIRECT RESTRAINTS

(1) Life Estates

Nebraska is one of the few states that has upheld the validity of
a direct restraint attached to a legal life estate. In three cases de-
cided from 1924 to 1935, the Nebraska Supreme Court expressly sanc-
tioned the imposition of a direct restraint on a life tenant's interest,
going so far as to uphold even the most stringent form of a direct re-
straint, the so-called disabling restraint.5 58 The Nebraska Supreme
Court appears to have been influenced by its decision in the 1899
Weller v. Noffsinger case 55 9 where !he court upheld the spendthrift
limitation-a disabling restraint attached to an equitable life es-
tate.56° Since legal life estates are, by their very nature, relatively
unmarketable even without an express restraint, 6 1 the upholding of
the direct restraint does not impact significantly upon alienability. In
this area, the wishes of the transferor outweigh the policy of
alienability.

(2) Fee Simple

The general law on direct restraints attached to fee simple es-
tates is quite easy to state: practically all attempts to impose a direct

555. L. SIMES, supra note 10, at § 112, at 237.
556. RESTATEMENT (SECOND) OF PROPERTY (Donative Transfers) 145 (1983).
557. See generally RESTATEMENT (SECOND) OF TRUSTS §§ 149-62 (1959).
558. Drury v. Hickinbotham, 129 Neb. 499, 262 N.W. 37 (1935); Nebraska Nat'l

Bank v. Bayer, 123 Neb. 391, 243 N.W. 115 (1932); Hiles v. Benton, 111 Neb. 557, 196
N.W. 903 (1924).

559. 47 Neb. 455, 77 N.W. 1075 (1899).
560. The influence of Weller is most notable in the Hiles case. See Hiles v. Benton,

111 Neb. at 560, 196 N.W. at 904.
561. See R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 6, at § 2.15, at

82.
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restraint upon a fee simple have been struck down by the courts.562

The theory under which this invalidation occurs is not always clear
although the theory is important as will be seen in conjunction with
the Nebraska case law.

The Nebraska law on direct restraints of fee simple estates has
followed a fairly consistent course with one exception. Beginning in
1909, the Nebraska Supreme Court stated the following orthodox
view:

We, however, have never held, nor do we believe it to be
sound law, that a general restraint against alienation may be
successfully attached to an estate in fee simple. Such a limi-
tation is repugnant to the estate conveyed, against public
policy, and void.563

This view was followed until 1929, when the Nebraska Supreme
Court in the case of Peters v. Northwestern Mutual Life Insurance
Co.,564 adopted a "reasonable restraints" test and upheld a term of
years restraint provision attached to a fee simple. This decision was
not followed in subsequent cases56 5 and was a finally expressly over-
ruled in the 1953 case of Andrews v. Hall.566 The Andrews court em-
phasized that the restraints doctrine involves a rule of law; therefore,
the so-called intent statute6 7 is not governing. 68 Syllabus one of the
Andrews opinion identified the reason for the rule enunciated: a di-
rect retraint on alienation of a fee simple "is ineffective and void for
the reason that it is repugnant to the estate thus created."' 9 This
rationale of repugnancy may be traced back to Lord Coke,5 70 so it has
a long tradition. With all due respect, however, this is the only thing
that might be said for this rationale.

Consider the following commentary on the theory of
repugnancy:

Probably nowhere in the law does one find more resort to

562. Id. at § 2.2, at 35.
563. Loosing v. Loosing, 85 Neb. 66, 76, 122 N.W. 707, 711 (1909).
564. 119 Neb. 161, 227 N.W. 917 (1929).
565. Although the case of Nebraska Nat'l Bank v. Bayer, 123 Neb. 391, 243 N.W.

115 (1932), followed the Peters rationale, the decisions of the Nebraska Supreme Court
in State Bank of Jansen v. Thiessen, 137 Neb. 426, 289 N.W. 791 (1940), and Watson v.
Dalton, 146 Neb. 86, 20 N.W.2d 610 (1945), substantially undermoined the Peters
rationale.

566. 156 Neb. 817, 58 N.W.2d 201 (1953).
567. NEB. REV. STAT. § 76-205 (Reissue 1981).
568. Andrews, 156 Neb. at 820, 58 N.W.2d at 202-03.
569. Id. at 817, 58 N.W.2d at 201 (syllabus one).
570. See Cast v. National Bank of Commerce Trust & Say. Ass'n, 185 Neb. 358, 373-

74, 176 N.W.2d 29, 39 (1970), withdrawn on reh'g, 186 Neb. 385, 183 N.W.2d 485 (1971)
(Cast II) (White, C.J., dissenting). Lord Coke was amplifying upon what Littleton had
stated in the fifteenth century. See RESTATEMENT (SECOND OF PROPERTY (Donative
Transfers) 142-43 (1983).
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digma than here. Invariably whenever a restraint is invali-
dated, the reason given is that the restraint is repugnant to
the estate created. It is clear of course that if one starts with
the assumption that a given property interest must possess
the quality of alienability then it must follow that a limita-
tion upon this quality is impossible of achievement. This
reasoning is not satisfactory and its constant use by courts in
dealing with restraint problems has resulted in a vast body
of unintelligent decisions, at least as far as the more basic
considerations that ought to shape the course of the law are
concerned. The crucial inquiry should always be directed in
the utility of the restraint as compared with the injurious
consequences that will flow from its enforcement. Of course
this approach is not one which tends to result in the formu-
lation of mathematical rules, but this cannot be urged as an
objection to a judicial method which involves an attempt to
formulate rules of law on a pragmatic basis.571

The leading authorities in the field of future interest law, while con-
ceding that there is "a certain sense in which the repugnancy argu-
ment appears rational," nonetheless conclude that "the argument of
repugnancy has no real force in shaping the course of judicial deci-
sion, and ... has become merely one of the customary frills used to
dress up the decision of the cour1. ' 57 2

The 1971 Nebraska Supreme Court decision in Cast II, authored
by Judge Carter, continued to utilize the repugnancy theory.57 3 In
the Cast I case, Chief Justice Paul White, in dissent, argued that the
"more important and more practically oriented reason" for voiding
direct restraints "in that a restraint by taking land out of the flow of
commerce is detrimental to the economy and the basic principle of a
free competitive society. ' 574 This latter approach is preferred be-
cause it focuses on the relevant policy considerations. While it may
still lead to a per se rule of invalidity, the necessary balancing process
takes place. The repugnancy theory might indeed have some rele-
vancy to direct restraints on alienation, but it is less than clear that
repugnancy has anything to do with gifts over on failure to alienate-
the Sterner problem previously discussed. If one would carefully re-
view the materials in the previous section, it is possible to consider
the problem discussed there solely as a constructional issue not in-
volving any rules of law. It is also possible to review that same prob-

571. H. CAREY & D. SCHUYLER, supra note 10, at § 423, at 542.
572. L. SIMES & A. SMITH, supra note 8, at § 1133.
573. Cast II, 186 Neb. at 389, 183 N.W.2d at 489.
574. Cast I, 185 Neb. at 374, 176 N.W.2d at 39. Chief Justice White also stated that

an additional consideration underlying the restraints doctrine is that "the dead hand
should not be allowed to control the living." Id.
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lem as a distinguishes restraints on alienation problem.575 If the
latter approach is taken, then the policy considerations underlying
the direct restraints doctrine are relevant.576 These relevant policy
considerations do not begin and end with Lord Coke's theory of
repugnancy.

C. INDIRECT RESTRAINTS

An express provision in an instrument prohibiting transfer or
causing a forfeiture is clearly a so-called direct restraint. Other types
of restrictive provisions, because of their effect, may be classified as a
direct restraint. A provision in an instrument requiring the trans-
feree to obtain the consent of the transferor before selling or mort-
gaging is one type of restriction that has been held to be an invalid
direct restraint.5 77 On the other hand, a restraint against partition,
though technically a direct restraint, has been upheld by most
courts,578 including the Nebraska Supreme Court.579 Most trouble-
some, however, are provisions in deds and wills which, while not ex-
pressly prohibiting or penalizing alienation, have the effect of making
alienation more difficult. These so-called indirect restraints might
take various forms such as a restrictive covenant or a requirement
that the transferee actually live on the property for a stated period of
time. The question here is whether a body of law exists governing
indirect restraints akin to the direct restraints doctrine. This is an
area into which not many courts have ventured. However, in the
early 1970's, in the two Cast cases, 58 0 the Nebraska Supreme Court
literally sailed into a uncharted sea in considering an indirect re-
straints doctrine.

The Cast cases involved the validity of two conditions in a will,
one which related to a change of name by the devisee, an issue previ-
ously addressed in this article.581 The critical condition for present

575. One future interests hornbook lists the topic of "Gifts Over on Failure to
Alienate" under the chapter heading "Direct Restraints on Alienation." See L. SIMES,
supra note 10, ch. 22, at 237.

576. Consider whether the direct restraints doctrine is restricted solely to the issue
of restraints upon inter vivos transfers. If this be so, then the restraints analysis, as
applied to Sterner, is misdirected. See Note, supra note 529, at 414-16. Cf. Cast H1, 186
Neb. at 392, 183 N.W.2d at 490 (Carter, J.).

577. In re Estate of Pick, 186 Neb. 828, 186 N.W.2d 919 (1971) (court applied repug-
nancy theory).

578. See L. SIMES & A. SMITH, supra note 8, at § 1141.
579. Freeland & Andersen, 114 Neb. 822, 211 N.W. 167 (1926); Peterson v.

Damoude, 98 Neb. 370, 152 N.W. 786 (1915).
580. Cast v. National Bank of Commerce Trust & Sav. Ass'n, 186 Neb. 358, 176

N.W.2d 29 (1970) (Cast I), withdrawn on reh'g, 186 Neb. 385, 183 N.W.2d 485 (1971)
(Cast II).

581. See text at notes 101-04 supra.
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purposes was the requirement that within one year after the testa-
tor's death, the devisee Richard Cast or his children move to and oc-
cupy the devised farm as their residence and domicile for a period of
twenty-five years. In Cast I, the court, on the five to two vote, held
that the residency requirement was valid.5 8 2 Chief Justice White,
joined by Judge McCown, viewed the residency requirement as an in-
valid direct retraint governed by the Andrews decision. 58 3 Judge
Carter's concurring opinion, joined by Judge Newton, viewed the pro-
vision in question as an indirect restraint governed only by the Rule
against Perpetuities.58 4 After granting rehearing in this case, the Ne-
braska Supreme Court issued a second opinion which withdrew the
first opinion. The Cast II opinion invalidated the two challenged con-
ditions. Judge Carter's lead opinion for the majority found the resi-
dency requirement to be an invalid indirect restraint.58 5 In so doing
Judge Carter cited the leading future interests treatise for the propo-
sition that "[a]ny provision in a deed, will, contract, or other legal in-
strument which, if valid, would tend to impair the marketability of
property, is a restraint on alienation. '58 6 Thus, the majority opinion
in Cast II produced a rather broadly defined indirect restraints doc-
trine. Judges Spencer and Smith dissented in Cast II; Judge Bos-
laugh dissented in part. Judge Boslaugh refused to subscribe to the
indirect restraint theory; he found the challenged condition to be vio-
lative of the Rule against Perpetuities. 58 7

The Cast II theory of indirect restraints was applied by the
Eighth Circuit Court of Appeals in a case decided the same year as
Cast 11.588 It was not until 1980 that the Nebraska Supreme Court re-
treated from the Cast II theory of indirect restraints. In Occidential
Saving & Loan Association v. Venco Partnership,5 9 the Nebraska
Supreme Court took the opportunity to clarify that portion of the
Cast II opinion defining a restraint on alienation. Chief Justice
Krivosha pointed out that certain restrictions "may impair the mar-
ketability of property and yet not be restraints on alienation."5 90 The

582. Cast I, 185 Neb. at 363, 176 N.W.2d at 34.
583. Id. at 371-72, 176 N.W.2d at 38.
584. Id. at 379-80, 176 N.W.2d at 41-42 (Carter, J., concurring).
585. Cast II, 186 Neb. at 391, 183 N.W.2d at 489-90.
586. Id. at 391, 183 N.W.2d at 390 (quoting L. SIMES & A. SMITH, supra note 8, at

§ 1111, at 4).
587. Id. at 396-97, 185 N.W.2d at 492-93 (Boslaugh, J., dissenting). The citation in

the dissent to a section of the RESTATEMENT OF PROPERTY appears to refer to the Rule
against Perpetuities. Id.

588. Falls City v. Missouri Pac. R.R., 453 F.2d 771 (8th Cir. 1971). For commentary
on the Cast cases and on Falls City, see Comment, 5 CREIGHTON L. REV. 291 (1972).

589. 206 Neb. 469, 293 N.W.2d 843 (1980). For additional discussion, see Note, 14
CREIGHTON L. REV. 875 (1981).

590. Venco, 206 Neb. at 474, 293 N.W.2d at 846.
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Chief Justice referred to the Cast II situation as one where in the fee
title owner was "totally precluded ... from transferring title for a
period of 25 years."'591 This interpretation of Cast II makes it nothing
more than a direct restraints case. The Chief Justice's opinion, in so
many words, effectively abolished Nebraska's short-lived indirect re-
straints doctrine. 592 Presumably, Nebraska law is back to where it
was before Cast I: so-called indirect restraints are governed chiefly
by the Rule against Perpetuities.593 In other words, there are two
substantive bodies of law checking dead hand control: the direct re-
straints doctrine and the Rule against Perpetuities. There is nothing
in between.

The Nebraska Supreme Court's short-lived experiment in creat-
ing an indirect restraints doctrine suggests the difficulty of a court's
defining public policy on a case-by-case basis. It further points out
how difficult the line-drawing process can be: how to define a direct
restraint and how to draw the dividing lines between the Rule
against Perpetuities, the direct restraints doctrine, and other associ-
ated rules such as the rules involving illegal conditions and limita-
tions. As the drafting of the Restatement (Second) of Property shows,
this continues to be a troublesome area of law.594 The Cast cases il-
lustrate just how difficult it is. Certainly the Nebraska Supreme
Court deserves at least an "E" for its efforts in Cast I and Cast II.

XVII. RULE AGAINST PERPETUITIES

A. INTRODUCTION

The Rule against Perpetuities has been referred to in the previ-
ous section as the rule that applies to so-called indirect restraints on
alienation. But the common law Rule against Perpetuities, though
closely related to the restraints on alienation doctrine, operates in a
peculiar manner. As developed in the English common law,595 the
Rule against Perpetuities became a rule prohibiting remoteness of
vesting. It was left to the noted Harvard scholar, John Chipman
Gray, to formulate this rule with mathematical precision. Gray's
statement of the Rule, which became the Rule, embodies the remote-
ness of vesting test:

No interest is good unless it must vest, if at all, not later

591. Id.
592. In re Testamentary Trust of Criss, 213 Neb. 379, 398, 329 N.W.2d 842, 853

(1983).
593. See L. SIMES & A. SMITH, supra note 8, at § 1116.
594. See RESTATEMENT (SECOND) OF PROPERTY (Donative Transfers) 143-44, § 3.4

comment b (1983).
595. For an excellent discussion of the historical background of the Rule, see id. at
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than twenty-one years after some life in being at the crea-
tion of the interest.5 96

It was not until the recent case of In re Estate of Unitt5 97 that the
Nebraska Supreme Court got around to quoting Gray's classic defini-
tion of the Rule.598 The remoteness of vesting test is not directly re-
lated to alienability, but it has been generally assumed that the Rule
against Perpetuities has as its object the promotion of alienability.

The first Nebraska case mentioning a "perpetuity" illustrated
the usual misconception. The court stated that "it is only an undue
restraint on alienation which creates a forbidden perpetuity."5 99 The
1921 Hill v. Hill decision 6° of the Nebraska Supreme Court has this
to say about the purpose of the common law Rule against
Perpetuities:

The theory of the rule against perpetuities is that a succes-
sion of life estates devised to the children of unborn children
ad infinitum, if permitted, would create such an entailment
of estates that the alienation of lands might thereby be pre-
vented for generations....

"The fundamental policy of the law embodied in this
rule is to prevent property from being tied up in such a man-
ner as to be inalienable, or in such a way as to be taken out
of commerce and the general circulation of property. °6 0 1

The only other statements that have been made by the Nebraska
Supreme Court with respect to the policies underlying the common
law Rule against Perpetuities are contained in Judge Carter's opin-
ions in Cast I and Cast I. 0 2 There can be no doubt that the "fetter-
ing" concept, as applied to land, was the historical reason for the
development of the Rule.60 3 It might be argued that "fettering" is
not nearly so important today because most future interests are cre-
ated in the context of a trust consisting of personal property and the

596. J. GRAY, THE RULE AGAINST PERPururms § 201, at 191 (4th ed. 1942).
597. 197 Neb. 713, 250 N.W.2d 644 (1977).
598. Id. at 716, 250 N.W.2d at 647.
599. Lamb v. Lynch, 56 Neb. 135, 136, 76 N.W. 428, 429 (1898).
600. 106 Neb. 17, 182 N.W. 578 (1921).
601. Id. at 26-27, 182 N.W. at 581-82 (quoting R.C.L. §§ 9-10, 287-88).
602. In his concurring opinion in Cast I, Judge Carter had this to say about indirect

restraints:
Such restrictions [indirect restraints] have not been held to be void, but to pre-
serve property from undue fettering of the title by conditions indirectly affect-
ing alienation, the courts have subjected such conditions to the rule against
perpetuities.

Cast I, 185 Neb. at 380, 176 N.W.2d at 42 (emphasis added). In Cast II, Judge Carter
noted that "'one policy back of the rule against perpetuties is to prevent too much
dead hand control of property,' " Cast II, 186 Neb. at 392, 183 N.W.2d at 490 (1971) (em-
phasis added) (quoting L. SIMES & A. SMITH, supra note 8, at § 1117, at 13).

603. See note 595 supra.
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trustee has a power of sale.604 The burning question, then: Is there
any need for the Rule today? Professor Simes examined this issue in
a very thoughtful essay and concluded that the "fettering" notion is
the not the only modern day policy basis for the rule.60 5 Professor
Simes saw the Rule as striking a fair balance between freedom of tes-
tation (dead hand control) and the wishes of the living to control the
property which they enjoy.60

6 He further saw the Rule promoting
the socially desirable goal of "the wealth of the world be[ing] con-
trolled by its living members and not by the dead. '60 7 If one accepts
the Simes thesis,6°8 then the Rule against Perpetuities has not out-
lived its usefulness. Its policy goals are of concern today, both in the
context of equitable and legal future interests. Whether reform of
the common law rule is in order is a separate question that will be
considered at the end of this section. In the meantime, we turn to
the Nebraska case law.

B. NEBRASKA CASE LAW

A student note, published in 1950, reviewed the Nebraska case
law involving perpetuities as it existed up to 1950.609 Until 1950,
there were at most six cases in which the Nebraska court discussed
the Rule against Perpetuities. The earliest case, Lamb v. Lynch,61°

involved nothing more than a gift to a charity, exempt from the Rule,
although the court did not explain its decision in this fashion. In
three of the remaining five cases, the Nebraska Supreme Court
avoided the application of the Rule by a constructional process, as
will be discussed infra. It was only in the 1920 Bunting v. Hromas
case 611 and in the 1933 Gillan v. Wilson case612 that the court was
actually faced with the task of applying the Rule. The Bunting case
remains today as the only Nebraska Supreme Court case in which a
perpetuities violation was found. The result of the violation was not
as drastic as it might have been. The court simply invalidated the of-
fending provisions and vested title in the last taker within the
rule.613 It might be noted that this approach has the effect of making

604. See text at note 5 supra.
605. L. SIMEs, supra note 553, at 58-63.
606. Id. at 58.
607. Id. at 59.
608. Or the modern day "Rationale" outlined in the RESTATEMENT. See RESTATE-

MENT (SECOND) OF PROPERTY (Donative Transfers) 8-10 (1983).
609. Note, 29 NEB. L. REV. 628 (1950). The reader is referred to this Note for a

discussion of the early Nebraska case law on the Rule.
610. 56 Neb. 135, 76 N.W. 428 (1898).
611. 104 Neb. 383, 177 N.W. 190 (1920).
612. 124 Neb. 893, 248 N.W. 646 (1933).
613. Bunting v. Hromas, 104 Neb. 383, 388-89, 177 N.W. 190, 192 (1920).
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title marketable-thereby furthering the policy of the Rule. The Gil-
lan case involved a routine disposition of a life estate to testator's
daughter with a contingent remainder over to the life tenant's surviv-
ing children. The validity of the contingent remainder was attacked
as violative of the Rule. There was no doubt that the remainder
would vest at the death of the daughter, a life in being. Thus, as the
court held, no Rule violation had occurred.614

In the eight cases decided by the Nebraska Supreme Court since
1950 involving alleged perpetuities violations, the court, consistent
with prior case law, has construed instruments so as to avoid a perpe-
tuities violation. In some instance, this process has been more or less
covert. However, in the most recent cases, the court has been very
open in its approach toward construction in light of the looming per-
petuities violation. It might be noted here that the Rule against Per-
petuities is not a rule of construction but a rule of law.6 15 However,
the application of the Rule can be avoided through various construc-
tional processes.6 16 For example, in the 1921 Hill v. Hill case, 617 the
court construed the word "wife" as referring to a definite person,618

thereby avoiding the infamous "unborn widow" pitfall of the com-
mon law Rule.6 19 In the 1911 Rice v. Lincoln & Northwest Railroad
Co. case, 620 the court construed an option as exercisable only within a
two year period, thereby avoiding potential remoteness of vesting.621

In the 1939 Reithmiller v. Carr case,622 the court found that a gift to
a charity was vested, not contingent,623 thereby avoiding the Rule's
application. In the 1964 Hauschild v. Hauschild case,6 24 the court re-
fused the invitation to fall into another of the classic common law
traps-the administration contingency. 625 The court refused to ac-
cede to the argument that the trustee's decision to divide and dis-
tribute trust property could exceed the time limit of the rule.626

While the cases just mentioned evidence on unmistakable construc-
tional approach, it is in the area of class gifts that the Nebraska

614. Gillan v. Wilson, 124 Neb. 893, 896-98, 248 N.W. 646, 647-48 (1933).
615. See Sterner v. Nelson, 210 Neb. 358, 365-66, 314 N.W.2d 263, 267-68 (1982).

616. See L. SIMES & A. SMITH, supra note 8, at § 1288.

617. 106 Neb. 17, 182 N.W. 578 (1911).
618. Id. at 25-26, 182 N.W. at 581.
619. See Leach, Perpetuities in a Nutshell, 51 HARv. L. REV. 638, 644 (1938).
620. 88 Neb. 307, 129 N.W. 425 (1911).
621. Id. at 313, 129 N.W. at 427.
622. 137 Neb. 284, 289 N.W. 338 (1939).
623. The court found that the gift was not subject to a condition precedent. Reith-

miller, 137 Neb. at 286-88, 289 N.W. at 339-40.
624. 176 Neb. 319, 126 N.W.2d 192 (1964).
625. See Leach, supra note 619, at 644-45.
626. Hauschild, 176 Neb. at 325-26, 126 N.W.2d at 196-97.
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Supreme Court has most clearly adopted a constructional approach
that avoids the Rule's application.

In the application of the Rule against Perpetuities to class gifts,
the so-called all or nothing rule62 7 has proved to be most trouble-
some. A method of avoiding this rule is to have a class gift "close"
early-thereby ruling out the possibility of after-born class members
from participating in class gifts.6 28 This approach would be in con-
trast to the "normal" class closing rules which have been mentioned
previously in this article.6 29 In the 1950 Tiehen v. Hebenstreit case, 63 0

the argument was made that as to the substitutionary taker provi-
sions for two trust beneficiaries, the takers included after-born chil-
dren. This, it was alleged, caused the provisions in dispute to be
violative of the common law Rule against Perpetuities. The Ne-
braska Supreme Court, not following the usual class closing rule,63 '

held that the substituted taker class, consisting of the children of the
two beneficiaries, closed at the testator's death.6 3 2 As so construed
the will did not violate the common law rule. In the 1959 Applegate
v. Brown case,633 the court also closed the class of beneficiaries at tes-
tator's death,63 4 thereby conveniently avoiding any perpetuities prob-
lem. Finally in the 1983 In re Testamentary Trust of Criss case, 635

the Nebraska Supreme Court explicitly acknowledged the interrela-
tionship of a potential Rule against Perpetuities violation and the or-
dinary class closing rule:

Whenever the increase in the period of postponement of the
closing of a class would render invalid, under the applicable
rule against perpetuities, either the disposition of income to
the class or part all of the ultimate disposition of the corpus,
then such invalidity is sufficient to prevent the lengthening
of the period during which the class can increase in

627. See Leach, supra note 619, at 648-51 (class gift totally bad if the gift to any
potential class member can vest too remotely).

628. See L. SIMES & A. SMITH, supra note 8, at § 1270.
629. See Section XII(B) supra.
630. 152 Neb. 753, 42 N.W.2d 802 (1950).
631. The "usual class closing rule" is that the class would close at the death of the

primary taker, since it is at this time a beneficiary could demand distribution. In other
words, the rule to be applied is the one applicable to postponed gifts. See Lacy v. Mur-
dock, 147 Neb. 242, 249, 22 N.W.2d 713, 718 (1946). The court stated that where the the
gift "is postponed pending the determination of a preceding estate, it is fixed [closed] at
the distribution of the estate." Id. (citation omitted).

632. Tiehen, 152 Neb. at 761-62, 42 N.W.2d at 806-07. In so doing the court treated
the gift as an immediate gift for class closing purposes.

633. 168 Neb. 190, 95 N.W.2d 341 (1959).
634. Id. at 199-200, 95 N.W.2d at 347-48. Here again this is not the "normal" rule

inasmuch as the gift involved was of income only. See text at notes 451-53 supra.
635. 213 Neb. 379, 329 N.W.2d 842 (1983).

[Vol. 18



FUTURE INTERESTS

membership.
6 3 6

The remaining perpetuities cases of modem vintage have
presented little difficulty for the Nebraska Supreme Court. In the
1975 Lowry v. Murren case,63? the Rule presented no problem be-
cause the future interest in question was a reversion, a vested inter-
est not subject to the Rule.63 8 The 1977 In re Estate of Unitt case6 39

was no more troublesome from a perpetuities standpoint than the
1933 illan case. In Unitt, as in Gillan, a life estate was followed by
a contingent remainder in the life tenant's children. An additional
substitutionary provision followed in case the life tenant "died with-
out issue." 40 The interests following the life estate were alternative
contingent remainders that would vest upon the life tenant's death, a
life in being at the creation of the interest. Clearly, the vesting test
of the Rule was satisfied as the court so held.64l Finally, there is the
1983 In re Estate of Schmitz decision64 in which the court once again
construed a trust agreement in a fashion so as to avoid a perpetuities
violation. In continuing on the same theme that it had enunciated in
Criss, the court in Schmitz explicitly adopted the constructional rule
that a document "should be interpreted, if feasible" to avoid a perpe-
tuities violation.643 This remark is a fitting conclusion to this discus-
sion, as it aptly sums up the Nebraska Supreme Court's attitude
toward the Rule against Perpetuities over the past seventy-five years.

C. COMMENTARY

The approach of the Nebraska Supreme Court, as evidenced by
the foregoing review of the case law, is to be commended. The Ne-
braska Supreme Court has not engaged in the "remorseless" type of
construction suggested by Gray,6 " an approach that has produced
what Leach refers to as a "reign of terror." 5 By avoiding the com-
mon law traps on the "unborn widow" € 6 and "administration contin-
gency,' '647 the Nebraska Supreme Court has shown a practical,
common sense approach to the Rule. Because of its constructional

636. Id. at 379, 329 N.W.2d at 844 (syllabus five).
637. 195 Neb. 42, 236 N.W.2d 627 (1975).
638. Id. at 45-46, 236 N.W.2d at 630.
639. 197 Neb. 713, 250 N.W.2d 644 (1977).
640. Id. at 716, 250 N.W.2d at 647.
641. Id. at 718, 250 N.W.2d at 648.
642. 214 Neb. 28, 332 N.W.2d 666 (1983).
643. Id. at 29, 332 N.W.2d at 667 (syllabus five).
644. J. GRAY, supra note 596, at § 629.
645. Leach, Perpetuities in Perspective: Ending the Rule's Reign of Terror, 65

HARv. L. REV. 721 (1952).
646. See text at notes 617-19 supra.
647. See text at notes 624-26 supra.
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stance, the Nebraska Supreme Court has not produced a body of per-
petuities law which cries out for reform of the common law Rule. To
be sure, reform of the common law Rule is in the air, but the exact
nature of this reform-whether fundamental or piecemeal, judicial or
legislative-is still being debated. 648 Whether Nebraska should have
a new perpetuities statute to complement the Uniform Property Act
and the Reverter Act is debatable. In the meantime, while the de-
bate goes on, the Nebraska Supreme Court has followed a course that
honors the spirit of the rule without getting tripped up on its techni-
calities. That is all that one can ask for a responsible judicial body.

The concluding note on Nebraska perpetuities law is one di-
rected more toward litigators than judges. In Part One of this article,
it was pointed out that in at least three cases before the Nebraska
Supreme Court, a Rule against Perpetuities issue was not recognized
by counsel or the court.649 If there is a lesson to be derived from all
of this, it is that there is a price to be paid for the "ignorance is bliss"
mentality. If lawyers do not comprehend the common law Rule
against Perpetuities and do not recognize its potential application in
drafting or litigation, there we should fix responsibility where it be-
longs, that is, not on the courts but on the lawyers who draft the
instruments.650

XVIII. CONCLUSION

Much of Part One of this article dealt with the various types of
estates recognized under the common law system. In examining the
common law rules pertaining to these estates and their characteris-
tics, the Nebraska Reverter Act and the Uniform Property Act
loomed large. Certainly, the Nebraska law of future interests has be-
come modernized with the passage of these and other laws.

In Part Two of this article, the focus was on certain recurring
constructional problems, the substantive law of powers, and the dead
hand control rules that are rules of law, that is, the restraints doc-

648. See generally Waggoner, Perpetutity Reform, 81 MICH. L. REv. 1718 (1983).
649. See text at notes 157-66 supra.
650. Consider Millwright v. Romer, 322 N.W.2d 30 (Iowa 1982), a malpractice ac-

tion against a lawyer who prepared a will that violated the Rule against Perpetuities.
The Iowa Supreme Court held that the statute of limitations against the lawyer began
to run, not from the date of the discovery of the Rule violation, but on the date of the
testator's death. The theory involved here was that the plaintiffs were charged with
knowledge of the Rule violation. Id. at 33. Three judges dissented, including Judge
Harris, who asked the following not-so-rhetorical question:

Questions: How do we bar a claim that a lawyer was negligent for misunder-
standing the rule against perpetuties?
Answer: By pretending lay persons understand it.

Id. at 34.
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trine and the Rule against Perpetuities. The topics dealt with in Part
Two were not, to any significant degree, covered by statutory rules.
Thus, we have the Nebraska Supreme Court enunciating and apply-
ing both the constructional rules and the rules of law. This makes
for a difficult task for a court even though the paramount rule of
construction is clear-to ascertain and give effect to the transferor's
intent, provided such intent is not in conflict with a rule of law.651

Identifying and articulating the applicable rules of law, has been a
formidable task. All in all, the Nebraska Supreme Court, particu-
larly in recent years, has with few exceptions been up to the task
presented by those difficult challenges. As I have noted in prior dis-
cussion, I believe the court's utilization of the "vesting" concept in re-
cent cases has been misplaced, particularly in cases involving the
survivorship issue. Paradoxically, in the one area where vesting re-
ally counts, the Rule against Perpetuities, the court has had little op-
portunity to discuss "vesting." Perhaps the greatest quarrel I have
with the modern day cases is over the use of the term and concept of
"repugnancy." In retrospect, I find the approach of the Nebraska
Supreme Court in Sterner v. Nelson 652 at odds with the manner in
which this same court interprets language in the face of an impend-
ing perpetuities violation. In addition, I find the concept of "repug-
nancy" repugnant when it comes to articulating the policy underlying
the restraints on alienation doctrine.

When all is said and done, however, the Nebraska law of future
interests is a topic that is at once exciting, dismal, old, new, clear, ab-
struse, logical, and illogical, depending, of course, on one's point of
view. One remaining question exists: Is this area of law a timely and
important one for lawyers? After plowing through this much mate-
rial, I hope you will agree that the answer to that question is a re-
sounding "yes, indeed!"

651. NEB. REV. STAT. § 76-205 (Reissue 1981).
652. 210 Neb. 358, 314 N.W.2d 263 (1982).
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