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INTRODUCTION

The broad topic of this article is that of spousal property rights
at the death of a spouse and the contemporary issues involved. A
traditional approach to this topic is to begin with the historical de-
velopment of such rights with particular emphasis placed on the
distinctions between the "two systems," generally referred to as
the common law system (separate property theory) and the civil
law system (community property theory).' The historical origins
of the two systems have occasionally been the single topic of com-
mentary.2 More often the commentators have focused on particu-
lar details of either system, more or less assuming that the system
under discussion is the appropriate one.3 Iii this article the focus
will be on the premises underlying the two systems with heavy
emphasis upon relevant policy considerations and recent legisla-

* Professor of Law, Creighton University School of Law. This article is dedi-

cated to the memory of my late colleague, Scott Greene, whose final article in this
publication some four years ago spurred my interest in marital property reform.
Many persons assisted me in the preparation of this article and I wish to specifically
recognize the following: (1) the various writers in the field of marital property law
cited herein; (2) the Winthrop and Frances Lane Foundation for financial support;
and (3) Karen D. McKay, Class of 1985, Creighton University School of Law, for
extraordinary contribution in the research, organization, writing, and editing of this
article. Finally I wish to acknowledge the contributions, both direct and indirect, of
my "co-equal" and partner of fifteen years-Roselyn M. Volkmer. As is fitting and
customary to state, I assume all responsibility for this article.
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tive, institutional, and societal developments. Special focus will be
placed on the premises underlying the so-called forced share stat-
utes existing in the common law states and the underlying as-
sumptions upon which these premises are based. It is the thesis of
this article that the choice of premises underlying spousal prop-
erty rights is the most important determination in evaluating the
present day effectiveness of forced share legislation and in assess-
ing where the law ought to be going.

In part one of this article the traditional premises behind
forced share legislation will be explored with special emphasis on
developments that have occurred on a nationwide scale over the
past fifty years. Part two of the article is concerned with a more
recent model or premise that explains spousal property rights at
death. This model, that of sharing by co-equals, may be defined in
terms of partnership theory or by the concept of equality as ap-
plied to husband and wife. Part three of this article will state the
thesis that the forty-two common law states, in confronting what
some will call the "radical" principles of the proposed Uniform
Marital Property Act, should address directly the issues involved
by assessing the continued vitality of the premises outlined in part
one and by deciding whether the premises outlined in part two are
more reflective of, and responsive to, modern day societal views
and behaviorial patterns, particularly in light of the women's rights
movement. In part three consideration will also be given to those
very recent developments in the common law states concerning
forced share legislation. This analysis will reveal significant pat-
terns in recent statutory changes and, at the same time, show the
disarray in the state of the law. Much of what is presented in parts
one and two is borrowed and repackaged material that has been
articulated by other commentators. It is in part three of this article
that I will attempt to offer some new insights and perspectives on
an issue that goes beyond the old controversy over the merits of
the community property system. Any debate over the Uniform
Marital Property Act must take into account changing societal atti-
tudes and behavior regarding the nature of marriage and the fam-
ily, and most importantly, the re-evaluation of traditional "gender
roles" in light of the recent developments in the women's rights
movement.

PART I. THE PREMISES OF "FORCED SHARE"
LEGISLATION-A CRITICAL LOOK

The method by which the forty-two common law states deal
with spousal property rights at death is usually explained by refer-
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ence to the notion of the so-called "forced" share4 or "elective"
share.5 Quite simply stated, those statutes allow a surviving
spouse to claim some share of the decedent spouse's estate.6 The
"elective" nature of this right is the choice of the surviving spouse
to accept the provisions made by the decedent spouse's will, if any,
or to take the amount "guaranteed" by statute. 7 In the case of a
surviving spouse whose decedent spouse died intestate, the forced
share statute was theoretically unnecessary because the modern
law of intestacy included the surviving spouse as an "heir" and al-
located a portion of the intestate estate to the surviving spouse.8

The existence of forced share statutes is a given, but the ques-
tion remains as to their purpose: why is it that the common law
states provide that some share of the decedent spouse's property
may be claimed or elected by the surviving spouse? The most
traditional response to this inquiry is reflected by the maxim: "a
man should not be allowed to disinherit his wife."9 But this re-
sponse is unsatisfactory because it fails to address relevant policy
considerations. Exactly why should the law prevent disinheri-
tance of the surviving spouse?

The traditional responses to the inquiry are that the surviving
spouse should be given "support" or "protection." 10 In the case of
the husband at least, there was a traditional duty of support owed
to the wife during the marriage, a duty which should in a sense
continue after death by transferring the support obligation from
the decedent spouse's person to his property." To some extent,
this "support" rationale of forced share legislation flows naturally
from the support theory usually associated with common law
dower, the historical predecessor of forced share legislation.' 2

Some commentators have explained dower in terms of a "support"
function 13 although the origins and reasons for dower remain

4. S. KURTZ, FAmiLY ESTATE PLANNING 160 (1983).
5. J. DUKEMINIER & S. JOHANSON, supra note 1, at 520.
6. W. MACDONALD, FRAUD ON THE WIDOW'S SHARE 21 (1960).
7. J. DUKEMINIER & S. JOHANSON, supra note 1, at 520.
8. S. KURTZ, supra note 4, at 26.
9. Clark, The Recapture of Testamentary Substitutes to Preserve the Spouse's

Elective Share: An Appraisal of Recent Statutory Reforms, 2 CONN. L. REV. 513, 513
(1970) ("It is an article of faith ... believed by generations of law-makers that a
husband must not be allowed to disinherit his wife."). See also Kurtz, The Aug-
mented Estate Concept Under the Uniform Probate Code: In Search of an Equitable
Elective Share, 62 IOWA L. REV. 981, 982-83 (1977).

10. As we shall see shortly, these two rationales might be thought of as one
since both are linked to the economic status of the surviving spouse.

11. L. SIMES, PUBLIC POICY AND THE DEAD HAND 22 (1955).
12. For a general discussion of common law dower, see 2 R. POWELL, THE LAW

OF REAL PROPERTY 209 (P. Rohan rev. ed. 1982).
13. See, e.g., id. at 140 (dower designed "to provide at least a modest social

1983]
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obscure. 14

The most commonly articulated premise of forced share legis-
lation has been that of "protection" the notion that the will law
protect a surviving spouse against disinheritance by the decedent
spouse. 15 As one reviews the protective rationale in the context of
history, it is apparent that the protection that the law is concerned
with is that of protecting the surviving widow.16

Both the support and protective rationales proceeded from a
gender-based distinction, namely that it was the widow who was in
need of protection and support.17 Although the Married Women's
Property Acts gave the widow the legal capacity and legal status as
title holder, the societal role assigned to women was not that of a
wage earner.18 Thus the stereotypical widow was the homemaker,
not the provider.' 9 To the extent that assets were titled in the
name of the wage earner husband and to the extent that at the
husband's death inadequate provision was made for the widow,
the heavy hand of the law stepped in to afford the widow both "pro-
tection" and "support."

If one focuses exclusively upon the protective rationale of
forced share legislation, one can logically conclude that forced
share statutes are unnecessary. This is what one commentator has
called a "solution in search of a problem. ' 20 The premise involved
here is that the vast majority of decedent spouses do in fact make
adequate or substantial provisions at death for the surviving
spouse.21 Thus, forced share legislation is simply unnecessary or
unneeded because it addresses a situation that rarely exists, that
of the decedent spouse who has sought to gain revenge from the

security for surviving widows"); 7 A. CLAPP, NEW JERSEY PRACTICE: WILIS AND AD-
MINISTRATION § 1651, at 365 (3d ed. 1962) (dower's purpose to provide "sustenance
for the widow").

14. T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 566 (5th ed. 1956);
Haskins, The Development of Common Law Dower, 62 HARV. L. REV. 42 (1948).

15. As illustrative of the view that forced share legislation is protective in na-
ture, observe that the editors of the leading casebooks usually place forced share
statutes under the heading "Protection of the Spouse" or "Family Protection." See,
e.g., S. KURTZ, supra note 4, at 159; J. RrrCHIE, N. ALFORD & R. EFFLAND, supra note
1, at 157.

16. Kulzer, Property and the Family: Spousal Protection, 4 RuT.-CAM. L.J. 195,
210 (1973).

17. W. MACDONALD, supra note 6, at 24.
18. Id. (By marital vows, wife assumed "natural role" of homemaker).
19. Professor Kulzer put it most succinctly: 'The stereotype in this instance is

the helpless widow, the frail and elderly little lady whose careworn hands had nur-
tured a husband and children of many years." Kulzer, supra note 16, at 211.

20. Plager, The Spouse's Nonbarrable Share: A Solution in Search of a Prob-
lem, 33 U. CHI. L. REv. 681 (1966).

21. The limited empirical data available tend to confirm this assumption. See
Clark, supra note 9, at 514.
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grave by giving nothing at death to the surviving spouse. In short,
the criticism here is that forced share legislation is dealing with
the aberational case and that the law should not "intervene mas-
sively" on the side of the surviving spouse in those fairly rare cases
involving attempts to disinherit. 22 The notion that forced share
legislation is not needed in common law states is an idea that still
has some currency today.23 For purposes of this discussion, the
critical factor is to note very carefully the protective premise from
which these commentators are operating.

In one views the premise of forced share legislation as merely
one of providing support, than once again it is fairly easy to criti-
cize existing forced share legislation. The real villain here is the
fixed nature of the share and the two resulting extremes: certain
surviving spouses are denied a sufficient amount (amount of
forced share inadequate) while certain other surviving spouses re-
ceive more than is necessary for support (overcompensation).
Thus we find many of the leading commentators critical of forced
share legislation on the basis of its inflexibility and inconsis-
tency.24 The solution proposed would be to adopt a modification of
existing forced share legislation based on the British maintenance
model in which flexibility is built into the system. 25 Here again,
what is critical for our purposes is to note the rationale underlying
these proposals: support of the surviving spouse. If that rationale
is accepted, then the proposals for flexible provisions make a great
deal of sense.

As indicated earlier, the support and protective rationales are
usually accepted in tandem to provide sufficient bases upon which
forced share statutes rest. But not all writers subscribe to the sup-
port and protective theses underlying forced share legislation.
Professor Lewis Simes in his 1955 monograph approached this
problem from the starting point of freedom of testation: at death
the power of disposition over one's property is complete, and re-
strictions on testamentary dispositions are exceptions to the gen-
eral rule. The exceptions to the rule of freedom of testation can be
generically described as "dead hand" limitations. Professor Simes

22. Id. at 545.
23. See Chaffin, A Reappraisal of the Wealth Transmission Process: The Sur-

viving Spouse, Year's Support and Intestate Succession, 10 GA. L. REV. 447, 469
(1976).

24. See, e.g., W. MACDONALD, supra note 6, at 36; Clark, supra note 9, at 545.
25. Gaubatz, Notes Toward a Truly Modern Wills Act, 31 U. MiMi L. REV. 497,

557-60 (1977); Haskell, Restraints Upon the Disinheritance of Family Members, in
DEATH, TAXES AND FAMILY PROPERTY 105, 115 (E. Halbach ed. 1977); W. MACDONALD,
supra note 6, at 299-327. See also Final Report in DEATH, TAXES, AND FAMImY PROP-
ERTY, supra at 183, 187-88.
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examined three areas of "dead hand" control: claims of the family,
"fettering" (Rule Against Perpetuities and Policy Against Accumu-
lations), and gifts to charities. 26 In dealing with the premise of
forced share legislation, Professor Simes discounted the mainte-
nance (support) rationale and stated:

But the most important principle involved in the distribu-
tive share statutes is simply this: A husband who dies
owning property should leave a fair portion of it to his
wife, because of the close family relationship. She should
be a principal object of his disposition. Indeed, I think this
is but a recognition that the family (which consists of the
husband and wife for this purpose) does have rights in the
property of the husband.27

In 1957 Simes further described the "policy back of the statutory
share" as simply "one of fairness. '2 8 In 1961, Professor Max Rhein-
stein acknowledged the rationale of forced share legislation as that
of "safeguarding family support beyond the death of the survi-
vor."29 But Professor Rheinstein posed the following penetrating
question: "But are the forced share laws not meant also to pursue
another policy, viz., that of allowing a surviving spouse, especially
a widow, to participate in the gains which the husband achieved
during marriage?" 30 The "fairness" explanation offered by Profes-
sor Simes and the participation theory of Professor Rheinstein are
unsettling concepts that strike at the very heart of the traditional
premises underlying forced share legislation. Only some twenty
years later did the commentators come to grips with these issues
raised by Professors Simes and Rheinstein and confront them
directly.

The fact that practically every common law jurisdiction en-
acted some form of forced share legislation indicates that whatever
the rationale behind this legislation, it was pervasive enough to
gain acceptance.3 1 Thus, in this century, dower gave way to forced
share statutes in the common law states.32 Supposedly the widow
was now given the protection and support that she needed. But it
became quickly apparent that the typical forced share statute con-

26. L. SIMES, supra note 11, at 2-3.
27. Id. at 23.
28. Simes, Protecting the Surviving Spouse by Restraints on the Dead Hand, 26

U. CINN. L. REV. 1, 6 (1957).
29. Rheinstein, Book Review, 59 MIcH. L. REV. 806, 810 (1961).
30. Id.
31. Of the forty-two common law states and the District of Columbia, only the

state of Georgia is currently lacking a dower-forced share statute. Georgia's pro-
tective legislation for the surviving spouse consists of a homestead allowance and a
"year's support" allowance. See Chaffin, supra note 23, at 458, 468.

32. Clark, supra note 9, at 517.
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tained some rather glaring defects in terms of its protective and
support functions.

The typical forced share statute provided that a share of the
decedent spouse's estate could be claimed by the surviving
spouse.33 The catch here is that the legislation assumed the exist-
ence of a probate estate against which the surviving widow could
make a claim. At least on its face the typical forced share statute
extended "protection" only to the surviving spouse whose husband
died leaving a probate estate.34 An obvious method of evasion or
avoidance is soon recognized. Thus the specter of the vindictive
spouse emerges, typically a husband transferring his assets prior
to death "in fraud of marital rights" in an attempt to disinherit his
wife.35 Much of forced share legislation reform in this century is
aimed toward this very problem, yet in many jurisdictions the
problem remains today.36

As indicated previously, if the typical forced share statute was
designed to provide support, the statute should be available only
to those spouses in need of support. But no such limitation typi-
cally existed.37 This brings us to the scenario of the "greedy"
spouse who, by virtue of the forced share statute, took a greater
share of the decedent spouse's estate than was intended by the
decedent spouse and more than was necessary to provide "sup-
port. '38 This "greedy spouse" syndrome appears as a more recent
defect in the forced share scheme typified by the "wicked step-
mother" stereotype.39.

The modern day saga of dealing with the vindictive decedent
spouse and the surviving greedy spouse in the context of tradi-
tional forced share statutes has been ably presented by other au-

33. W. MACDONALD, supra note 6, at 21.
34. Id.
35. A whole body of law emerges dealing with the "fraud on the widow's

share." Highlighting this body of law is the "illusory trust" doctrine emerging from
the landmark case of Newman v. Dore, 275 N.Y. 371, 9 N.E.2d 966 (1937). W.D. Mac-
Donald, a leading writer on this topic, believed that New York's experience with the
illusory trust doctrine illustrated "the ineptitude of the typical American forced
share" statute. W. MACDONALD, supra note 6, at 74.

36. The courts have often been the bodies called upon to shore up the deficient
forced share statutes. According to Professor Kurtz, these "judicial safeguards"
have resulted in three distinct tests to determine whether a lifetime transfer will be
upheld to defeat the surviving spouse's claim. See Kurtz, supra note 9, at 993-1006.

37. W. MACDONALD, supra note 6, at 22; L. SIMES, supra note 11, at 22.
38. In utilizing the terms "vindictive" and "greedy," I acknowledge that I am

borrowing Professor Kulzer's apt terminology. See Kulzer, Law and the Housewife:
Property, Divorce, and Death, 28 U. FLA. L. REV. 1, 39 (1975).

39. Kulzer, supra note 16, at 212.
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thors.40 These deficiencies of forced share legislation have been
aptly described as "overprotection" (greedy spouse) and "under-
protection" (vindictive spouse).41 Much of the recent literature re-
garding forced share statutes may be summarized by stating that
the simple forced share statute enacted to replace dower needed to
be "fixed" in order to do its job. Forced share statutes had become
broken wheels in need of repair, and the commentators ap-
proached the topic of forced share legislation from this perspec-
tive.42 Two of the best examples of this "fixing the broken wheel"
commentary are articles written in 1977 by Professor Kurtz 43 and
in 1978 by Professor Falender." Professor Kurtz's excellent and
thorough discussion of the Uniform Probate Code's augmented es-
tate deals masterfully with the intricacies of a remedial statute
designed to fix the broken wheel. But it appears that even Profes-
sor Kurtz was troubled by the premises of the Uniform Probate
Code's elective share remedy. Nonetheless, he took it as he found
it and meticulously analyzed its provisions. At the conclusion of
this article he turned to the question of the premises of forced
share legislation:

Anglo-American law has long recognized that a testa-
tor's freedom of testation should be circumscribed when-
ever that freedom collides with society's greater interest
in protecting a surviving spouse from disinheritance. This
public policy may be supported on many grounds, includ-
ing, primarily, recognition of the surviving spouse's contri-
bution towards the accumulation of a deceased spouse's
wealth; the surviving spouse's continued need for support
after the deceased spouse's death, particularly if the
spouse stood in a dependency relationship to the dece-
dent; and the possibility that, if the surviving spouse is left
financially destitute, the spouse may become a financial
burden upon society at the same time that others who
have no better claim to decedent's wealth harvest the fruit
of decedent's lifetime accumulations. 45

40. In addition to the Clark, Kulzer, and Kurtz articles previously cited, see
Professor Falender's article cited in the succeeding footnote.

41. Falender, Protective Provisions for Surviving Spouses in Indiana: Con.sid-
erationsfor a Legislative Response to Leazenby, 11 IND. L. REV. 755-56 nn.2-3 (1978).

42. See, e.g., Fratcher, Toward Uniform Succession Legislation, 41 N.Y.U. L.
REV. 1037, 1050-64 (1966); Note, A Response to Johnson v. LaGrange State Bank: Re-
storing Forced Share Protection for The Surviving Spouse, 1980 U. ILL. L.F. 277.

43. Kurtz, supra note 9.
44. Falender, supra note 41.
45. Kurtz, sapra note 9, at 1061 (emphasis added). Professor Kurtz did not

indicate a source for this quotation. Presumably the "primarily" explanation is that
of Professor Kurtz. For a similar view, see note 53 infra.
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Professor Falender's 1978 law review article analyzing a typical
forced share statute (Indiana) illuminates the glaring deficiencies
of a typical forced share statute. Like Professor Kurtz, at the con-
clusion of her article, Professor Falender dealt with the policy con-
siderations underlying forced share legislation in assessing the
efficacy of various types of forced share statutes. Professor
Falender recognized the broken wheel nature of forced share legis-
lation in posing the following question:

This points out a question that must be faced before
determining what kind of protective scheme to adopt: Is a
spouse entitled to a share of the family wealth solely be-
cause of the marriage relationship, or should spouses be
forced heirs only if they need money for their support?6

At the same time that certain authors were examining forced
share legislation with the purpose of trying to discover how the
broken wheel might be fixed,47 other authors, a distinct but influ-
ential minority, began to attack directly the traditional premises
underlying forced share legislation. I believe that no one has con-
fronted the issued more directly and concisely than did Professor
Barbara Kulzer in her 1975 article: "Nevertheless, spousal protec-
tion schemes are flawed by their premise: that the property being
distributed is, insofar as the surviving spouse-generally assumed
to be the wife-is concerned, a share of someone else's property."48
In 1977, Professor Richard Bartke made essentially the same point
when he labelled the typical focus of analysis in forced share legis-
lation "misdirected. ' 4 9 He further suggested that the discussion of
forced share legislation has been one- of concentrating upon the
"symptoms rather than on the causes of the illness. '50 Professor
Bartke's evaluation of forced share legislation led him to conclude

46. Falender, supra note 41, at 794.
47. Professor Clark's 1970 article may be viewed as illustrative of the dilemmas

one faces in evaluating forced share legislation. Professor Clark examined the
"new wave" of forced share statutes as represented by the New York and Penn-
sylvania statutes and by the then-newly promulgated Uniform Probate Code. His
conclusion was that a case has not been made out for adoption of these statutes as
opposed to the traditional forced share statute. Clark, supra note 9, at 543. At the
same time Professor Clark recognized the traditional forced share statute as "prob-
ably a useful device," although he expressed concern that the statute could operate
without regard to the need of the widow. Where Professor Clark went beyond the
traditional analysis was in his questioning whether the stereotype of the "wronged
and impoverished widow" was still the appropriate model upon which the law
should base its concern in light of "change in contemporary realities and attitudes."
Id. at 544-45.

48. Kulzer, supra note 38, at 37 (emphasis added).
49. Bartke, Marital Property Law Reform: Canadian Style, 25 Am. J. CoMP. L.

46, 72 (1977).
50. Id.
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that separate property systems in common law states represented
a "non-system." 51 William Cantwell, in a monograph in 1980, noted
that an "overall consistency" of opinion existed among current
commentators on the topic of spousal property rights. According
to Cantwell, the emerging consensus was clear: "[T]he putative
solution to the marital equation which denies a wife a recognized
share of marital property for her contributions, whether rewarded
by salary or not, stands condemned. '5 2

In attempting to fashion a law regarding spousal property
rights at death, a different premise can be accepted. 53 This will
lead to a different conclusion as to the type of legislation a state
ought to adopt. Let us now turn our consideration to this alterna-
tive premise.

PART II. THE "SHARING" PRINCIPLE

As noted above, Professor Kulzer's indictment of the forced
share system is that it is fundamentally flawed because it employs
a "his-her" separation of property between husband and wife.54

Another method of stating this fundamental flaw is to emphasize
the time at which the law recognizes the surviving spouse's inter-
est in the decedent spouse's property. As Professor Clark stated in
1970: "Lawyers have always understood that unless the wife's
rights in the husband's property attach at the time he acquires it
she may find that her claims at death are valueless because he has
previously divested himself of ownership. '55 In other words, the
traditional forced share statute operates as a restraint upon testa-
mentary, i.e., death transfers, and the so-called sharing of assets by
operation of law begins at death. This is "forced sharing" because
the premise is one of allowing the surviving spouse to take a share
of someone else's, the decedent spouse's, property. Do common
law states ever require forced sharing prior to death? Recent de-
velopments in family law indicate that the common law states have
in the main adopted the principle of equitable distribution when

51. Id. at 76.
52. Cantwell, supra note 3, at 64-65.
53. This "different premise" is developed in part two of this article. Professor

Kulzer's 1973 article referred to a "compensation" rationale for forced share legisla-
tion, i.e., dower and the forced share are belated forms of payments for work done
in the home by the widow. Kulzer, supra note 16, at 214-17. Although there are
certain aspects of this rationale that ring true, the fact is a husband was not legally
required to pay his wife wages for housework, but he was required to support her.
This point is hardly worth an extended discussion if one accepts Kulzer's funda-
mental flaw statement written two years later. See text at note 48 supra.

54. See text at note 48 supra.
55. Clark, supra note 9, at 516.
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the marriage terminates by divorce.5 6 The "equitable distribution"
principle is that of division of assets without regard to how title is
held.57 Indeed, the Uniform Marriage and Divorce Act as originally
promulgated introduced the term "marital property" to describe
that property acquired during the marriage as a result of the joint
industry and efforts of the husband and wife.58

This marital property was subject to division, and who held ti-
tle was basically irrelevant. 59 In the 1970's the common law states,
with few exceptions, changed their divorce laws to reflect the
"marital property" concept of the Uniform Marriage and Divorce
Act.60 Almost immediately the question arose as to the impact of
such changes on existing forced share legislation. Should spousal
property rights at death be any different than at divorce? Profes-
sor Kulzer in 1973 posed this question and came to the conclusion
that the revolution that was occurring in divorce law could not logi-
cally be confined to termination of marriage by divorce. 61 In 1977
Professor Power reached the same conclusion.62 The concept of
"marital property" offered an opportunity to re-examine the "his-
her" separate property premise of forced share legislation. It also
forced re-examination of the time at which property rights are ac-
quired by spouses in marriage. More and more the separate prop-
erty and "arising at death" underpinnings of forced share statutes
were exposed.

In the 1970's the topic of spousal property rights at death be-
came interwoven with developments occurring outside the field of
property law. These developments could not be ignored because
what was involved was nothing less than the manner in which
modern day society regarded the status and function of marriage.
How one views the topic of spousal property rights at death can be
considered only in the context of how modern day society regards

56. See generally Comment, The Development of Sharing Principles in Com-
mon Law Marital Property States, 28 U.C.L.A. L. REV. 1269 (1981).

57. Troublesome distinctions arise between the concepts of "alimony" and
"property division." See H. CLARY, DOMESTIC RELATIONS § 14.8 (1968).

58. The term was defined in a negative fashion: marital property was all prop-
erty acquired by either spouse during the marriage with specified exceptions. UNIF.
MARRIAGE AND DIVORCE ACT § 307, 9A U.L.A. 143-44 (1979). See Comment, supra
note 56, at 1284-88.

59. Comment, supra note 56, at 1287.

60. Foster & Freed, Family Law in the Fifty States: An Overview, 16 FAm. L.Q.
289, 326 (1983) ("about 40" of the forty-two common law states have equitable distri-
bution laws).

61. Kulzer, supra note 38, at 44.
62. Power, Well Begun is Half Done: Community Property for Missouri, 8 ST.

Louis U.LJ. 308 (1977).
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the status of marriage. This is the very critical point made by Fos-
ter and Freed in their 1974 article:

This leads us to the premise which we believe should
underly the property relationship between husband and
wife. Marriage should be regarded as a partnership of co-
equals with a division of labor that entitles each to a one-
half interest in the family assets accumulated out of part-
nership activity while the marriage is functioning. We be-
lieve that such a system reflects the contemporary
understanding of marriage and the reasonable expecta-
tions of the parties. 63

In 1979 Professor Richard Bartke proceeded from the same basic
starting point as had Foster and Freed: "Most fundamentally, mar-
riage is not only the foundation of an autonomous social entity, but
also a basic economic unit of society. In the final analysis, hus-
bands and wives constitute, among other things, an economic part-
nership."' The equal sharing model may be derived not only from
the concept of marriage as an economic partnership, but it also
may be derived from the concept of equality.

The concept of equality is very pervasive and powerful in phi-
losophy, and it has generated an enormous amount of debate over
the manner in which it is or should be applied to resolve legal is-
sues.65 In the context of property law, the concept of equality as
applied to the property rights of the spouses has usually evolved
into a discussion of the principle as it is reflected in the community
property and common law systems.66 A leading proponent of the
concept of community property law states:

In summary, the policy of community property is basi-
cally one of equality. The husband and wife are to be ac-
corded the status of equals, because of the actual
contribution that each makes to the marriage-because of
their status as partners in a "marital partnership based on
the view that two individuals are equally devoting their
lives and energies to furthering the material as well as the
spiritual success of marriage." The partnership purpose is

63. Foster & Freed, Marital Property Reform in New York: Partnership of Co-
Equals?, 8 FAM. L.Q. 169, 176 (1974).

64. Bartke, Marital Sharing - Why Not Do It By Contract?, 67 GEO. L.J. 1131
(1979).

65. A perspective on the enormity of discussion may be gained by reviewing a
very provocative recent article on this topic. See Westen, The Empty Idea of Equal-
ity, 95 HARv. L. REV. 537 (1982). In response to this article, see: Greenawalt, How
Empty is the Idea of Equality?, 83 CoLuM. L. REV. 1167 (1983); Karst, Why Equality
Matters, 17 GA. L. REV. 245 (1983). See also Kurland, Ruminations on the Quality of
Equality, 1979 B.Y.U. L. REV. 1.

66. See text at note 158 infra.
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to create a successful marriage, and a concise statement of
the policy of community property is that it is to treat the
spouses as equals because of the actual contribution of
each to the accomplishment of the partnership purpose. 67

From the standpoint of evaluating both systems on the basis of
equality, the above statement seems to practically end the matter
by equating community property with equality, and, after all, who
can be opposed to the concept of equality? Indeed, does not the
community property law system treat the marriage partners as co-
equals throughout the marriage? At the death of one of the part-
ners this status of equal sharing is simply confirmed. Does not the
common law system proceed from an assumption that the forced
sharing at death must correct an inequality that existed between
the spouses? Oversimplified it might be stated that the premise of
community property is one of equality in fact from day one of the
marriage with equal sharing of marital assets from day one of the
marriage. On the other hand, is not the premise of forced share
legislation in the common law states that of enforcing the sharing
only at death? Only at the death of a spouse is there a belated and
grudging recognition that the inequality existing up to the point of
death must be "fixed" by the forced share statute.

Professor Barbara Kulzer in 1975 offered the view that:
[Any new system of marital property rights should be
based on the presumption that persons entering marriage
are doing so on a basis of equality, that their contributions
to the marriage are likewise presumed to be equal, and
that the distribution of assets at its termination will reflect
that presumption.68

If equality in terms of economic contribution is ac-
cepted as the beginning point of a new system of marital
property, assets will be evenly divided on termination of
the marriage, whether by divorce or death.69

Kulzer's reliance upon the principle of equality leads her, along
with Professor Bartke70 and Foster and Freed,7 1 to the conclusion
that the underlying premise of the common law system is indefen-
sible. It must be replaced by a concept of marital property that
reflects the equality of spouses.

In 1974, at a time when in the field of divorce law the equitable

67. Vaughn, The Policy of Community Property and Inter-Spousal Transac-
tions, 19 BAYLOR L. REV. 20, 40-41 (1967) (citation omitted).

68. Kulzer, supra note 38, at 46.
69. Id. at 53.
70. See text at note 49 supra.
71. See text at note 63 supra.
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distribution laws were sweeping the country and the concept of
"marital property" was being unleashed, Professor Mary Ann
Glendon raised some very thought-provoking questions as to the
desirability of the wholesale acceptance of the concept of "marital
property. '72 What Professor Glendon offered was the provocative
question of whether equality should in fact be automatically
equated with the sharing concept. According to Professor Glen-
don, no widely shared view exists in American society as to the
concept of marriage. This impacts directly upon the desirability of
introducing the marital property concept into the forty-two com-
mon law states:

Many different conceptions of marriage coexist in society
at the present time. It is impossible to say which predomi-
nates. But when the widespread expectation that mar-
riage will last only so long as it performs its function of
providing personal fulfillment is put together with the re-
ality of unilateral divorce, a diminished sense of economic
responsibility after divorce, the increasing economic inde-
pendence of married women, and the expansion of social
welfare, the resulting state of affairs does not lead inevita-
bly to the sharing of worldly goods. 73

So far as the property rights of married spouses are concerned,
Professor Glendon's analysis would tend toward the view that
"separate is equal" because each spouse now stands on equal foot-
ing in the eyes of the law to acquire, manage, and dispose of prop-
erty. As societal changes allow more and more women the
opportunity to acquire their own assets, the equality principle is
best reflected in individual ownership as opposed to shared owner-
ship.74 In Professor Glendon's view, the sharing concept may be
viewed as simply a stop-gap measure employed to protect women
during the time when they are not in fact economic equals. But
when the day comes when there is economic equality, the sharing
principle will no longer be appropriate. The danger here as seen
by Glendon is that law reform in the form of "sharing" may be
coming too late.75

72. Glendon, Is There a Future for Separate Property?, 8 FAM. LQ. 315 (1974).

73. Id. at 326-27.
74. This view is stated more directly in another article written by Professor

Glendon in 1974. See Glendon, Matrimonial Property: A Comparative Study of
Law and Social Change, 49 TrL. L. REV. 21, 83 (1974): "When the decline of house-
wife-marriage is combined with the idea of marriage as a union which endures until
affections erode, it is separation of assets, not deferred community, which will draw
the spotlight."

75. Glendon, supra note 72, at 328.
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In 1977 Dean Susan Westerberg Prager summarized the state
of affairs as follows:

The growing concern for equality has produced considera-
ble dissatisfaction with this individualistic perspective,
spurring renewed interest in sharing theories of marital
property ownership typified by the marital partnership ap-
proach of the community property jurisdictions. Equality
principles have, however, also produced another quite dif-
ferent vision of the direction in which marital property law
should move. In this view, once economic and social
equality is achieved, a system of separate rather than
shared property rights will prevail.76

Dean Prager then offered her view that the current marital prop-
erty policy debate "has become distorted by the focus on equality"
and suggested that "sharing behavior in marital relationships" op-
erates independently of equality concerns and furnishes the basis
for the future of marital property law.77 Dean Prager's overview of
normative behavior in America in 1977 does not yield her the same
conclusions that had been reached by Professor Glendon. Dean
Prager finds a continuation of and adherence to the sharing princi-
ple even in the "most favorable context for the individualistic
view"--that of the "two-earner marriage. '7 8 Dean Prager sees
most functioning marriages as a partnership with decisions made
jointly by the partners and with most property jointly purchased,
jointly owned, and to a large degree, jointly controlled. 79 The shar-
ing principle at death is simply a reaffirmation or continuation of
mutual expectations and practices that the parties engaged in
while they were alive. Thus the sharing concept at death rein-
forces normative behavior and the expectations of the parties. On
the other hand, when the marriage terminates by divorce, the par-
ties become very individualistic in their views of the "marital as-
sets." The focus is on what is mine, not ours, often amid acrimony
and bitterness. 80 But even here Dean Prager does not believe that
the sharing assumption which operated during the functioning
marriage is endangered.8 1 Another writer has recently taken this
topic one step further in asserting that the divorce laws reflect the
sharing notion by virtue of the equitable distribution laws.82 Dean

76. Prager, Sharing Principles and the Future of Marital Property Law, 25
U.C.L.A. L. REV. 1 (1977) (citations omitted).

77. Id. at 2.
78. Id. at 6-11.
79. Id.
80. Id. at 17-18.
81. Id. at 19.
82. Comment, supra note 56.
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Prager would probably explain this legal change in terms of nor-
mative behavior: the property acquired during the marriage by the
joint efforts of the partners was presumably acquired under the
normal expectation that it would be shared, i.e., ours.83

Dean Prager also expressed apprehension about a property
system emphasizing separateness because such a system could be
used for social engineering, i.e., women could be precluded from
choosing housewifery as a career. In other words, the propertyless
housewife ought not be penalized by a legal system for exercising
her choice of staying at home. Although the propertyless house-
wife has decreased in significant numbers, the law ought to reflect
the norm which is the sharing behavior of the parties in mar-
riage. 84 As further evidence of the widespread existence of the
sharing principle in behavioral patterns, Dean Prager examined
the sharing principles involved in the situation involving unmar-
ried cohabitants. Whatever the legal theories involved in cases
such as Marvin v. Marvin,85 the point is that a sharing relationship
is involved. This phenomenon in modern day society of unmarried
cohabitants does not necessarily indicate that separate is equal. In
fact it may be evidence of the pervasiveness of the sharing
principle.

8 6

Practically everything recounted heretofore has been dis-
cussed by others. 87 The preceding summary of differing premises
furnishes the appropriate backdrop for assessing the future of
marital property law in 1983. Fundamental reform is in the air in
the form of the proposed Uniform Marital Property Act. Those of
us living in the forty-two common law states have, over the years,
accepted as a given the common law structure and its premises.
We have accepted the principle of separate property as the starting
point and have rarely, if ever, been forced to justify it. But those
days are over as the times they are indeed a changin'. Before we
confront the issue, it might be appropriate to recall the observation
of Holmes that "It] o have doubted one's own first principles is the
mark of a civilized man. 8 s

83. Dean Prager's emphasis was on the sharing behavior of the parties in a
marital relationship, and thus her article did not go into the changes in the legal
structure such as equitable distribution laws.

84. Prager, supra note 76, at 12.
85. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).
86. Prager, supra note 76, at 19-22.

87. For an excellent summary, see Cantwell, supra note 3, at 71-72, 91-100.

88. Holmes, Ideals and Doubts, 10 ILL. L. REV. 1, 3 (1915).
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PART III. CONFRONTING THE ISSUE-THE UNIFORM
MARITAL PROPERTY ACT (UMPA)

A. THE UNIFORM MARITAL PROPERTY ACT

In 1979 the National Conference of Commissioners on Uniform
State Laws appointed a committee to draft a marital property act,
and in July of 1983 this committee completed its work.89 The Na-
tional Conference of Commissioners on Uniform State Laws at
their annual meeting held during the last week of July approved a
Uniform Marital Property Act, and the scene is now set for the
American Bar Association to act upon this proposal.90

According to UMPA Committee Advisor Professor Mary Moers
Wenig, the concept of sharing-"the equal sharing by husband and
wife of the benefits and liabilities of the marriage partnership"-is
the basis of community property law.9 ' The UMPA proceeds from
this same premise (sharing), but the terms "community property"
and "separate property" are not utilized in the Act. The terms
"marital property" and "individual property" are employed in rec-
ognition of the fact that the UMPA attempts to "meld concepts
from both community property and common law."' 92 Professor
Wenig's summary of the UMPA is as follows:

Property acquired during marriage is marital property.
Both husband and wife have a present undivided one-half
interest in their marital property.

Individual property includes property owned before
marriage, or acquired at any time by gift or inheritance,
and appreciation of individual property not resulting from
substantial personal effort of the other spouse.

Presumptions aid in the identification of marital prop-
erty, and simple rules, based on a time continuum, are pro-
vided for the sorting out of marital and individual property
components of life insurance, pension and other deferred
employee benefits which straddle the date of marriage.

The Act applies prospectively only, affecting interests
acquired after the Act's effective date by married couples
within the adopting state.

While title no longer governs the ownership of prop-
erty acquired after the Act's effective date, title bestows
rights of management and control. Title can be in the
name of one spouse or the other or both. If title is in name
of husband and wife, there is joint management and con-

89. Wenig, The Marital Property Act, 69 WOMEN LAw. J. 9 (1983).
90. 9 FAM. L. REP. (BNA) 2589-90 (Aug. 9, 1983).
91. Wenig, supra note 89, at 9.
92. Id. at 10.
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trol; if in name of husband or wife, either can manage and
control. Third persons who rely on title are protected in
their dealings with a spouse but gifts to third persons in
excess of a certain annual amount or in excess of the stan-
dard of giving set by the spouses can be set aside by the
nondonor spouse who acts promptly. If necessary, a
spouse may obtain judicial aid to add his or her name to
the title of marital property except for partnership inter-
ests or assets of an unincorporated business of the other
spouse. Other judicial remedies, if sought promptly, may
protect the interest of either spouse in marital property.

Claims of third persons arising during an obligee's
marriage can be satisfied from the obligee's individual
property or from marital property; claims which antedate
the marriage can be satisfied from the obligee's individual
property and from his or her earnings during marriage.

Broad scope is granted to husbands and wives to enter
into marital property agreements which may vary the ef-
fect of the Act. Marital property can be held in survivor-
ship form or transferred to trust without losing its marital
property characteristics if this is what the spouses want.93

Professor Wenig's summary concludes by noting that UMPA "is a
property act, not a divorce act, ' 94 and

Since the Act is a property act, at death of either
spouse that spouse has power of testamentary disposition
over his or her undivided one-half interest in the couple's
marital property. If not disposed of by will or appropriate
testamentary substitute, the deceased spouse's half of the
marital property and his or her individual property pass as
directed by the state's intestacy law. 95

According to Professor Wenig, the sharing principle of the
UMPA is a concept accepted by William F. Buckley, Jr., and Phyllis
Schlafly on the one end of the political spectrum and by the Na-
tional Organization of Women on the other.96 Is this an indication
that the UMPA is an idea whose time has come? Perhaps, but the
prediction from this corner is that if history is any guide, accept-
ance will not come easily.

B. CHANGES IN SOCIETAL ATIrUDES

Although Professor Wenig correctly described UMPA as a
property act, the societal attitudes and views that are involved in

93. Id. at 10-11.
94. Id. at 11.
95. Id.
96. Id. at 9.
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assessing the UMPA are not restricted to one's views of "prop-
erty." What is involved are the societal attitudes and views toward
marriage and the societal attitudes and views toward women. As
to the former, the student of property law is probably unaware of
all the profound developments occurring in the field of family law,
particularly as they relate to the institutions of marriage and the
"family." Indeed, in one sense the debate over the UMPA is likely
to center on the conflicting views of marriage and the extent to
which co-equality exists between husband and wife. The ap-
proaches taken by Professor Glendon and Dean Prager, outlined in
part two, indicate that persons can reach differing conclusions with
respect to such recent developments as equitable distribution
laws, no-fault divorce, serial marriages, and the increasing eco-
nomic independence of women.

If one views the debate over the UMPA as simply a rerun of
the traditional debate over the merits of community property law
systems and common law property systems but fails to appreciate
the societal developments in the past twenty years regarding the
status of women, then the debate over the UMPA will be indeed
the echo of a hollow drum. The proposition urged here is that the
UMPA should be judged in the context of the feminist movement
as it has developed over the past twenty years. The feminist move-
ment has profoundly influenced societal attitudes and roles in
male/female relationships and has given new perspectives to mari-
tal relationships. It is submitted that these perspectives furnish an
invaluable insight for understanding the basic concept underlying
the UMPA. The traditional tools of analysis are relevant, but
incomplete.

C. THE FEMINIST MOVEMENT AND ITS CURRENT DIRECTION

It would be impossible within the context of this article to
summarize or accurately describe the various facets of the wo-
men's rights movement as they have developed historically and as
they exist today.97 An extremely informative and thoughtful re-
view of the feminist movement up to 1977 is presented by William
Chafe in his essays entitled Women and Equality.98 In the fifth
essay of his work, Chafe distinguishes the women's movement of
the 1960's and 1970's from movements of the past and attempts to
elaborate on some of the connections among social conditions, so-
cial values, and the development of collective protest. Chafe notes

97. For an excellent review of the feminist movement in the United States and
Great Britain, see 0. BANKS, FACES OF FEMINISM (1981).

98. W. CHAFE, WOMEN AND EQUALITY (1977).
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that the "chief advantage of contemporary feminism lies in the ex-
tent to which its goals and programs have meshed with, or ad-
dressed directly, prevailing trends in the society."99 In pointing to
the shifts in employment patterns, demography, and sexual mores,
Chafe observes that "[i] n each of these areas, it seemed clear that
the women's liberation movement was both drawing upon and
reinforcing important changes taking place in' the society."100

Thus, Chafe indicates, "for the first time a dynamic relationship
existed between 'objective' social changes and feminist efforts to
shape those changes in a particular direction.' 1

The second major distinctive feature of the new feminist
movement of the 1960's and 1970's as outlined by Chafe was that
the organization and structure of the movement differed signifi-
cantly from that of the past: it was diverse and decentralized, and
this led to greater involvement by a greater number of persons in
feminist issues.10 2 But this strength was also a weakness because
the absence of conventional leadership proved a source of "consid-
erable controversy.' 10 3

The third distinguishing characteristic of the modern women's
movement, in Chafe's view, was "the variety and scope of its objec-
tives. ' 10 4 Chafe sees the three distinctive qualities as
interconnected:

Because feminist ideas directly addressed contemporary
social realities, more people perceive the movement as rel-
evant to their own circumstances. This, in turn, helped to
produce involvement in local activities which seemed per-
tinent to the larger issue. The extent to which the move-
ment grew out of and related back to the immediate
experience of large numbers of women made unnecessary
the centralized and hierarchical structures of the past, and
the absence of such structures encouraged the develop-
ment of multiple activities, each dealing with a particular
aspect of sex inequality. 10 5

According to Chafe the most "profound obstacle" of the feminist
movement in the 1960's and 1970's was the extent to which it
threatened the "sense of identity millions of people have derived
from the culture and from the primary transmitter of social values,

99. Id. at 117-18.
100. Id. at 122.
101. Id. at 122-23.
102. Id. at 123-25.
103. Id. at 127.
104. Id. at 129.
105. Id. at 131.
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the family."'10 6 Unlike previous feminist movements which had
tended to focus on narrow issues, the modern feminist movement
"was attacking the entire spectrum of traditional male and female
roles."'01 7 The movement had taken on an unsettling and threaten-
ing challenge for society, because in Chafe's words, "[t] he issues
raised by feminism went to the root of people's personal as well as
social identity."'1 8 Chafe's closing remark on this topic is instruc-
tive: "Thus the greatest obstacle feminism faced was the committ-
ment of millions of people to the institutions, values, and personal
self-images which were associated with traditional sex roles.'"109

For Chafe the obstacle just described and that of internal dis-
sension were major ones, yet ",what remained impressive was the
degree of change that appeared to be taking place notwithstanding
the obstacles." 110 The change referred to is the change in societal
values and attitudes with respect to issues raised by the women's
movement. Chafe first notes that the greatest impact of the move-
ment appeared among the young and on college campuses."' At
the same time, Chafe notes, "changing attitudes toward traditional
roles in the home were accompanied by shifting expectations
about careers." 112 Some of the change can be easily documented
by statistics regarding, for instance, the number of women in the
professions, but a shift in consciousness is something that is per-
ceived and not measured. As Chafe states it:

The exact nature of the change that had taken place
was not easy to define. At its roots, it was a shift of con-
sciousness, a new awareness or sensibility among women
about women, and about their relation to men....

There was no way to quantify such consciousness, or
to know with certainty what it meant. Yet it seemed to be
a palpable reality-taking root, growing, spreading. It ap-
peared in public school brochures where the traditional
"he" as the description for everyone was replaced with "he
or she." In offices it sometimes blossomed when male
bosses, without thinking, automatically assumed that the
"girls" would get coffee or buy a Christmas present for a
female relative. And in discussions of rape, gynecological
practices, who would watch the children, drive the car, or
fold the laundry, it could suddenly emerge. Wherever the

106. Id. at 132.
107. Id. at 133.
108. Id. at 134.
109. Id. at 135 (emphasis added).
110. Id. at 139.
111. Id.
112. Id. at 139-40.
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consciousness appeared, change began to occur because
in one way or another, every activity of the day from inter-
action with co-workers to reading a night-time story to
children, took on a new significance. Social revolutions, to
be sure, do not develop full blown from the simple emer-
gence of a new idea. Yet heightened awareness of a set of
social conditions is a prerequisite for a change in values,
and it seemed likely that as consciousness of sex role ster-
eotyping and discrimination mounted, other social rela-
tionships would be cast in a new light also, sparking a
rethinking process about one's entire life-work, family,
spouse, children, and friends. 113

Discussion of the UMPA cannot take place in a vacuum, in igno-
rance of the changes in society as above described. As Chafe has
pointed out, the impact of the women's movement in regard to the
issues it has raised is so widespread, and in some sense so revolu-
tionary, that it cannot be dismissed in evaluating the philosophical
basis underlying the UMPA. Certainly the UMPA presents a di-
rect opportunity to re-evaluate "traditional sex roles."

In his sixth essay entitled "Where Do We Go From Here? Re-
flections on Equality Between the Sexes," Professor Chafe.again
presents an extremely insightful perspective from which to ap-
proach the UMPA. Chafe introduces his discussion with the note
that the feminist movement had a primary goal of achieving equal-
ity and that although substantial progress has been made in con-
sciousness raising, economic independence, and other areas, still
in all, "there had been little effort to identify or come to grips with
the barriers in the way of achieving equality." 114 A fine goal, that
of achieving equality, but an elusive one indeed:

What did equality mean? How was it to be achieved?
What were the institutional and personal changes that
would have to take place if men and women were to par-
ticipate in the condition of equality instead of just talking
about it... ?
Not surprisingly, each of the major issues-how to define
equality, whether institutional methods for facilitating it
could be developed, and how to make it a reality in per-
sonal relationships-was tied inextricably to the rest. In
the end it seemed likely that the goal could be reached
only if a reciprocal process of change occurred, with per-
sonal decisions affecting institutional arrangements, and
both helping to create a new vision of what relations be-
tween the sexes might become.

113. Id. at 140-41.
114. Id. at 147.
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The basic issue, of course, was how equality was defined. 115

For students of constitutional law, this must have a familiar
ring. Equality may be viewed as the equality of opportunity, and
thus to ensure this equality the law must remove the barriers by
prohibiting any form of discrimination which prevents equality of
opportunity." 6 In short, the law treats all as equals by removing
the barriers to their upward progress. But is there also embraced
in the notion of equality the idea that for the race to be fair, the law
must attempt to guarantee that all begin from the same starting
place? Does the equality goal of which we are speaking represent
only a paper ideal, not taking into account the existing status quo
by which all are not on equal footing at the starting point? As
Chafe put it, "[ci ritics of the traditional norms argued that only if
everyone in fact started from the same social and economic place
could the idea of equal opportunity retain credibility."' 1 7 Now we
are treading upon a very sensitive area of governmental interven-
tion to ensure equality, which some might argue, impinges upon
the liberty of those who are not governmentally supported." 8 As
Chafe pointed out, it seemed likely that the "courts would resolve
the clash between the rights of individuals and the demands of
groups for more equitable treatment,"'119 but as it turned out, the
courts dealt with these issues more often in the context of racial
discrimination as opposed to gender discrimination. 20

As he nears the conclusion of his essay on the future of equal-
ity between the sexes, Chafe presents the view that equality will
depend ultimately on "what [takes] place within personal relation-
ships" as much as anything else.121 He sees the greatest barrier to
equality in personal relationships as "the culture of masculin-
ity."'1 22 This involves directly confronting whether the traditional
assignment of roles based on sex is proper. For our purposes, from
the standpoint of husband and wife, Chafe's comments regarding

115. Id. at 147-48.
116. Id. at 148-49.
117. Id. at 150.
118. See, e.g., Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (preferential

admissions to a state supported medical school); United Steelworkers of Am. v.
Weber, 443 U.S. 193 (1979) (preferential hiring practices).

119. W. CHAFE, supra note 98, at 154.
120. At the United States Supreme Court level, the Court's disparate treatment

of racial and gender discrimination is perhaps best illustrated by the Court's refusal
to apply the so-called "strict scrutiny" test (applicable to racial discrimination
cases) to cases involving gender discrimination. See Note, Gender-Based Discrimi-
nation and the Supreme Court: A Time For Strict Scrutiny, 47 ALB. L. REv. 908
(1983).

121. W. CHAFE, supra note 98, at 155.
122. Id. at 158.
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the desired changes in roles that should take place are quite
significant:

Just as important, men and women needed to show
imagination and persistence in developing the practical ar-
rangements in their own lives that would make equality a
tangible prospect. In most cases, this was likely to involve,
either implicitly or explicitly, an understanding by the par-
ticipants of each other's rights, duties, and responsibili-
ties, including the dividing up of household
responsibilities, shopping, child care, social contacts, and
pursuit of leisure opportunities. The premise of such ar-
rangements was that careful planning in service to a
"shared vision" could triumph over the inherent problems
of life-stage conflicts and achievement ambitions de-
scribed earlier ...

In the end, therefore, the underlying issue was com-
mitment to a collective goal, and a willingness to sacrifice
some of the society's deep-rooted devotion to individual-
ism to achieve that goal.123

And in what is probably the most relevatory paragraph insofar as
the merits of the UMPA are concerned, Chafe declares:

In the society at large a choice for equality necessarily
entailed greater intervention in the distribution of re-
sources and power in order to make more feasible the cre-
ation of equal opportunity. No longer was it possible to
affirm the value of equality of opportunity, literally trans-
lated, without recognizing the need to guarantee greater
substantive sharing of resources so that equal status repre-
sented a condition as well as a legal category. Similarly,
within personal relationships a choice for equality presup-
posed a mutual desire to give up some individual prefer-
ences for the purpose of realizing that "shared vision of
the way things could be." A decision of one person to set
aside his or her personal aspirations for a time so that the
other could engage in full-time career preparation pre-
sumed that at another time the sacrifice would be recipro-
cated. Without a commitment to such reciprocity, formal
or informal, the norm of equality would remain an empty
shell within which exploitation and an imbalance of power
could continue. 124

Chafe notes that only a short-sighted vision could perceive equal-
ity as "doing your own thing," and concludes:

In the end, therefore, the notion of equality described

123. Id. at 165-66.
124. Id. at 166 (emphasis added).
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an entire relationship and cannot be limited to personal
life style or sexual expression. It was a concept which, if it
was to survive, required a context of collective commit-
ment to new values of social interaction. Ideally, the norm
of equality provided ample room for individual self-ex-
pression and fulfillment. If it did not, the prospects of its
winning support were slight. On the other hand, the norm
of equality also presumed that self-expression would oc-
cur within limits set by the need to give everyone the same
opportunity for fulfillment. Only within such a structure
could the implicit conflict between individualism and
equality be resolved. And only through reciprocity would
the goal of equality between the sexes have any chance for
realization.

At the very best, then, the prospects for society based
upon sex equality seemed problematic. Not only did the
idea of men and women sharing employment opportuni-
ties and homemaking responsibilities on an equal basis
threaten some of the most deep-seated values of the cul-
ture; the notion of equality itself challenged in fundamen-
tal ways social, economic, and familial structures based on
traditions of individualism and an imbalance of power and
resources. On the other hand, the changes already occur-
ring between men and women guaranteed that the future
would have a shape significantly different from that of the
past. Which direction the change would take was the im-
portant question. How it was answered would depend ul-
timately on a combination of personal value choices,
institutional responses, and cultural attitudes. Few deci-
sions held greater importance for the future of American
society.

125

In reflecting upon Chafe's views, the reader ought to have been
reminded of the discussion that emerged in the 1970's between
Professor Glendon and Dean Prager regarding the concept of
equality and the significance of existing behavioral patterns. Cer-
tainly many of the points expressed by Chafe in regard to sharing
in personal relationships are similar to that expressed by Dean
Prager. Chafe's remark on the "doing your own thing" mentality
lends support for the view that equality is sharing and that equal is
not separate. Even though Chafe was not specifically addressing
himself to husband-wife relationships, his comments have greater
force when applied in the context of spouses, the context in which
the UMPA will be debated.

At the same time, onecan draw from reading Chafe's analysis

125. Id. at 168.
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a cautionary perspective and a prediction that the road of passage
for the UMPA will be difficult. One reason, of course, is that it is
simply not enough to raise the banner of equality as the rallying
cry of the UMPA and expect everyone to salute. The problem with
equality is, as Chafe noted, a definitional one. As we have seen in
the context of the legal commentators on the subject of marital
property, equality can be defined at least two ways.126 For pur-
poses of "selling" the UMPA the "buzzword" that might be empha-
sized is "partnership." As indicated previously, Professor
Bartke 127 and others have emphasized the nature of marriage as a
partnership of co-equals in concluding that the community prop-
erty system is the superior one. Here again, the basis for argument
is the manner in which a term is defined, and one ought to recog-
nize that trying to define marriage nowadays is at least as difficult
as trying to define equality.

In a very recent article on the UMPA Professor Wenig utilizes
the term "sharing" as previously emphasized by Dean Prager to
describe the underlying focus of the UMPA. 12 8 In looking at con-
temporary male/female relationships and the direction in which
they are and possibly should be tending, particularly in the light of
Chafe's observations, I believe that the sharing concept describes
and embodies an ideal that the vast majority of people could ac-
cept. As Chafe points out, however, the male ego may refuse to
acknowledge the unsettling notions of shared decision-making and
shared role playing in a marital relationship; thus, we are at the
cutting edge of a very sensitive issue in our society. It will be ex-
tremely interesting to see the manner in which the populace at
large reacts to the UMPA, particularly the male-dominated legal
profession, a group that has hardly been in the forefront of the
quest for sexual equality.129

Not only is the adoption of the sharing principle of the Uniform
Marital Property Act consistent with the premises put forth by
Chafe regarding women, equality, and the women's movement in
the 1960's and 1970's, the principles of the UMPA are in even
greater harmony with the women's movement as it has entered its

126. See text at notes 72-86 supra.
127. See text at note 64 supra.
128. See Wenig, supra note 89.
129. See Bradwell v. Illinois, 83 U.S. 130 (1873) (state's denial, based on gender,

of woman's application to the bar upheld as constitutional); In re Goodell, 39 Wis.
232, 244 (1875) ("common law wise in excluding women from the profession of the
law"). See also Hishon v. King & Spalding, 678 F.2d 1022 (1lth Cir. 1982) (Title VII of
Civil Rights Act of 1964 not applicable to partnership decisions of law firm), cert.
granted, 51 U.S.L.W. 3552 (U.S. Jan. 25, 1983) (No. 82-940), discussed at 69 A.B.A.J.
756 (1983).
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"second stage" in the 1980's. Betty Friedan, in her book entitled
The Second Stage, sees a new stage for the women's movement
which "cannot be seen in terms of women alone, our separate per-
sonhood or equality with men."' 30 According to Friedan,

The second stage involves coming to new terms with
the family-new'terms with love and with work.

The second stage may not even be a women's move-
ment. Men may be at the cutting edge of the second stage.

The second stage has to transcend the battle for equal
power in institutions. The second stage will restructure
institutions and transform the nature of power itself.

The second stage may even now be evolving, out of or
even aside from what we had thought of as our battle. 13 1

Labeling Friedan's book "A New Feminist Manifesto," Erica
Jong agrees with Friedan that the time has come for the feminist
movement to acknowledge "the real needs for family and nurtur-
ing that haunt all of us-men and women alike."'31 2 Jong joins
Friedan in pointing out that the women's movement isolated itself
unnecessarily by allowing "the right" to have the family as an is-
sue while the movement was viewed as an apologist for sexual
politics. 33 In short, Friedan and Jong acknowledge that the wo-
men's movement must be broadened to include issues of the fam-
ily. They point out that this second revolution, so to speak, will
happen in the changes that occur in men as much as in anything
else. The radical feminists' image which was popularly portrayed
on the front pages of the newspapers as attempting to destroy the
traditional family concept must be replaced by a new image and
approach. This more enlightened approach should reflect funda-
mental change in male/female relationships and how those
changes are manifested in marriage and the family. Thus,
Friedan's thesis is that the second stage of the women's movement
must be grounded in the principle of equality in and through shar-
ing rather than individual achievement or separateness. This
would suggest that the sharing principle can be viewed as a com-
mon denominator in the second stage of the women's movement.

Further evidence of the present status of the women's move-
ment and the changing views on equality are contained in a 1982
Time magazine article in which the question is posed "How Long
Till Equality?"1 34 Toward the end of this article are the following

130. B. FRIEDAN, THE SECOND STAGE 28 (1981).
131. Id.
132. Jong, Book Review, 8 SAT. REv. 66, 68 (Oct. 1981).
133. Id.
134. How Long Till Equality?, 120 TIME 20 (July 12, 1982).
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statements:
Biology is immutable. Basic physical differences will

not change, but the law will. Absolute equality between
men and women may be impossible-absolutes are-but it
is approachable at least, and now just a little closer.

Equality does not eradicate differences in gender, it
exults them, which should be some comfort to cowering
sexists still clinging to every advantage they have ever
wrangled or wrung out of women. Equality is only a threat
if reality is. In the rubble of busted pedestals and shred-
ded stereotypes are the pieces of a new perception: of the
real, working, workable way of equality, of self-awareness,
of mutual respect. 135

The UMPA is a reality grounded upon notions of equality which to
some could present "a threat." I believe that we will know some-
thing more about the "pieces of a new perception" as the UMPA
becomes a reality rather than a theory.

Ellen Boneparth, founder and Director of the Aegean Wo-
men's Studies Institute, has outlined the following "Strategies for
the Eighties" for the women's movement:

(1) the women's movement must make clear its con-
cern for expanding options for women by stressing poli-
cies aimed at providing choices and by emphasizing that
women who choose traditional roles also make valuable
contributions as mothers, homemakers and community
volunteers; 136

(2) the promotion of "women's policies" must avoid
the implication that women gain and men lose under these
policies; "[f] eminists must emphasize that policies which
have direct benefits for women have indirect benefits for
men";1

37

(3) the women's movement must do a better job of
addressing issues related to "that most basic of American
institutions, the family" and make it clear "that it is not
possible to stabilize the American family through policies
which only recognize the nuclear family or which compel
motherhood";

138

(4) finally, "[t]he women's movement today needs
victories in order to change perceptions of its ability to in-
fluence policy making" and this necessarily involves work-

135. Id. at 29.
136. See Boneparth, Strategies for the Eighties, in WOMEN, POWER AND POLICY,

296, 309 (E. Boneparth ed. 1982).
137. See id.
138. See id. at 310.
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ing with other coalitions. 139

The current direction of the women's movement, as exempli-
fied by Friedan and Boneparth, shows a surprising amount of con-
sensus as to the necessity of changing the movement's approach
and focus. The women's movement must go beyond promoting is-
sues that produce divisiveness among women and between men
and women. The restructuring of institutions referred to by
Friedan can only take place by broadening the support of so-called
"6women's" issues. The UMPA presents an excellent opportunity
for the "second stage" of the women's movement to display its new
approach to policy issues. By stressing the positive aspects of the
UMPA for society in general, the odds are greater that the UMPA
will be the kind of "victory" that Boneparth envisions as so essen-
tial to maintain the credibility and viability of the women's
movement.

D. STANDARD RESPONSES

The existing marital property scheme in the common law
states might be sustained simply by the force of inertia, but it is
more likely that as the UMPA is presented to state legislatures,
organized opposition will appear. What approach will the oppo-
nents take? Will they come forward and state directly that they
are against the principle of equality as the Act defines it? Perhaps,
but it is more likely that traditional arguments, unresponsive to
the direct issue presented, will be offered. Those traditional argu-
ments are unfamiliarity, complexity, and transitional rule
difficulty.

No doubt some will claim unfamiliarity with the concepts em-
bodied in the UMPA; therefore, since you can't teach an old dog
new tricks, the Act ought not be adopted. However, as to the at-
death rights of the surviving spouse, the common law lawyer cer-
tainly understands the inherent limitation on testamentary dispo-
sition of property held by tenants in common.14° If one
understands this concept, one has gone a long way toward appreci-
ating the central concept of "marital property"-property acquired
during the marriage with each spouse having equal undivided in-
terests. In the same vein, the vast majority of common law states
have already embraced the idea of marital property in the context

139. See id. at 311.
140. Unlike property held in joint tenancy, tenancy in common property is sub-

ject to devise by the holders but the share passing at death is restricted to the
holder's proportionate interest. J. CRIBBET, PRINCIPLES OF THE LAW OF PROPERTY

103-04 (2d ed. 1975).
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of family law---equitable distribution at divorce.141 Unless one
wants to claim ignorance of this change, the marital property con-
cept embodied by the UMPA should not be totally foreign to the
common law lawyer.

No doubt the opponents of the UMPA will also put forward the
argument that it is unduly complex' 42 and difficult to understand.
One wonders how seriously this argument should be taken. The
complexity of the various laws of taxation is well known to every
lawyer,143 but each must live with this complexity, like it or not.
Certainly a law should not be unnecessarily complex. This is con-
ceded. I believe that the essential concept underlying the UMPA
is simple and straightforward---one that lawyers who are used to
reasoning by analogy should be able to handle with relative ease.
Recall Professor Bartke's description of marriage as a partnership
of co-equals, and then consider the manner in which modern part-
nership law distinguishes between the entity (the partnership)
and the individuals involved in the entity (the partners). 144

Practically every common law state has a forced share stat-
ute 145 and as indicated previously, these statutes in their early
stages were relatively straightforward and simple in their ap-
proach and in their language."46 As will be pointed out later in this
article, analysis of the recent changes that have been made in the
forced share statutes in the various common law jurisdictions
yields no consistent substantive pattern. If there is a consistency
in these changes, it is in the form of the statute-that of more and
more complexity. 147 If any system labors under the burden of un-
due complexity, it is the current forced share system. This is to be
expected because the system is based upon the incorrect premise
of "his and her" property rights. A forced share statute is a belated
attempt to "equalize" property rights at death when no such equal-
ity was recognized during life. As evidence of this trend toward
complexity, I would direct the reader to the "spousal rights" sec-
tions of the New York Estates Powers and Trust law148 and the

141. See text at note 60 supra.
142. One of the "three criteria of excellence" utilized by Powell in his critique of

the community property system was the standard of "lack of complexity in opera-
tion." See Powell, Community Property-A Critique of its Regulation of Intra-Fam-
ily Relations, 11 WASH. L. REV. 12, 17 (1936).

143. Consider, for example, the so-called "generation-skipping" provisions of
the Internal Revenue Code. I.R.C. §§ 2601-2622 (1979).

144. UNIF. PARTNERSHIP ACT §§ 6, 8, 6 U.L.A. 22 (1969).
145. See text at note 31 supra.
146. See text at note 33 supra.
147. This is primarily because of the legislative attempts to deal with the

problems of "overprotection" and "underprotection." See text at note 41 supra.
148. N.Y. EST. POWERS & TRUSTS LAW §§ 5-1.1 to -1.4 (McKinney Supp. 1981).
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"elective share" provisions of the Uniform Probate Code.149

Adoption of the UMPA by a common law state would repre-
sent a very significant and fundamental change in the manner in
which many lawyers view the property rights of married persons.
Will the UMPA completely change the existing system? In one
sense it will not. The UMPA's "marital property" concept is not
given retroactive application,150 so the old system, to some extent,
is preserved. A 1978 article by Professor Irish graphically illus-
trates the problems encountered in formulating the transitional
rules that are required in changing to a fundamentally different
property system.15' Since it is not the purpose of this article to
address the merits of particular sections of the UMPA but to deal
with it from the perspective of policy, I leave to others the topic of
appropriate transitional rules. It would appear that the Congress'
action in providing for tax-free marital transfers 52 should alleviate
at least some of the transition problems.

A final note on the problems relating to complexity, unfamili-
arity, and transitional rules: a student of marital property law
would soon discover that in the 1940's a number of common law
states adopted the community property system in order to gain
certain federal tax benefits. 53 Apparently, the proponents of com-
munity property at that time were able to convince the opponents
that complexity, unfamiliarity, and transitional rule difficulty were
not overwhelming obstacles. The policy considerations presented
in favor of community property, i.e., securing favorable tax bene-
fits, were sufficient to carry the day. I propose that the policy con-
siderations involved today in favor of enacting the UMPA are
likewise sufficient to carry the day against claims of complexity,
unfamiliarity, and transitional rule difficulty. 154

149. UNIFORM PROBATE CODE §§ 2-201 to -207 (West 6th ed. 1983) [hereinafter
cited as "The Code" or "UPC"].

150. See text at note 93 supra.
151. Irish, A Common Law State Considers a Shift to Community Property, 5

COMM. PROP. J. 227 (1978).
152. I.R.C. § 2523(a) (West Supp. 1983).
153. Greene, Comparison of the Property Aspects of the Community Property

and Common-Law Marital Property Systems and their Relative Compatability with
the Current View of the Marriage Relationship and the Rights of Women, 13 CREIGH-
TON L. REV. 71, 71 n.2 (1979).

154. Admittedly the focus in this section has been narrow in terms of the types
of arguments usually raised in opposition to community property. See Powell,
supra note 142. This article addresses the first and third of the three criteria listed
by Powell in his article, as summarized by Professor Vaughn, supra note 67, at 40:
"(1) The individualistic standard, (2) Covenience for facilitation of business trans-
actions, and (3) Lack of complexity in operation." In addition to Professor
Vaughn's work, I recommend the last work authored by my late colleague. Greene,
supra note 153.
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E. THE MOVEMENT TOWARD THE MIDDLE-HYBRID SYSTEMS?

Commentators who have compared common law and commu-
nity property systems have traditionally focused on their differ-
ences, particularly in regard to the premise from which each
system proceeds. 155 At the same time other commentators have
pointed out that the two "radically different" systems have to some
extent always shared certain principles 156 and that certain of the
recent changes in both systems indicate a movement toward a
middle ground in which similarities are apparent. 5 7

In 1974 Professor Glendon noted that:
the common law systems are searching for a way to intro-
duce more sharing into a regime where equality has been
realized at the same time that the community property
systems are trying to introduce more equality into a re-
gime where sharing has been achieved. 58

The principal method employed by community property systems
to achieve "more equality" involved extension of equal rights of
management and control over the community property thereby
eliminating the historic role of the husband as the manager of the
community. Within a decade this equality was achieved in varying
degrees in the eight community property states. 5 9 The realization
of equality that Professor Glendon refers to with respect to the
common law states is a nineteenth century development: the en-
actment of the Married Women's Property Acts which removed the
traditional common law disability of coverture. 60 But the statu-
tory right granted to married women to own, manage, and control
property is a hollow one indeed if the spouse is unable for
whatever reason to acquire property in her own name. This eco-
nomic inequality, as well as support and protection theories, may
explain why the common law states began their search to intro-
duce more sharing into a system which already provided theoreti-
cal or legal equality. The next section of this article will review
selected recent changes in common law jurisdictions with the view
toward discovering the extent to which the sharing principle has
been incorporated in the common law states. More than ever, it
will be possible to reaffirm Professor Kulzer's 1975 observation

155. See, e.g., Greene, supra note 153, Powell, supra note 142.
156. E.g., L. KANowrrz, WOMEN AND THE LAw 69 (1969).
157. Younger, Marital Regimes: A Story of Compromise and Demoralization,

Together with Criticism and Suggestions for Reform, 67 CORNELL L REV. 45, 77
(1981) (modern marital regimes have "developed similar basic features").

158. Glendon, supra note 74, at 39.
159. Cantwell, supra note 3, at 77.
160. Glendon, supra note 74, at 30-33.
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that "common law systems seem unsure, to say the least."161

In a footnote to her 1977 article on the "sharing principle,"
Dean Prager essentially agreed with Professor Glendon's observa-
tion that the two property systems were, to coin a phrase, "sharing
principles":

While the contrast of sharing and individualistic principles
is an attractive analytical tool which will be used here, it is
important to recognize that principles of shared and indi-
vidual ownership co-exist in most marital property sys-
tems. For example, our American community property
systems admit separate ownership of property acquired
prior to marriage as well as of gratuitous after-marriage
acquisitions, and even the strict reformed common law
states have infused marital sharing principles into the law
of inheritance and have furthered spousal sharing by joint
title devices. This evidence of co-existence underscores
the desirability of trying to satisfy the value of individual-
ism as well as the value of marital sharing by designing a
structure which appropriately blends these principles. 162

In a 1974 article, Foster and Freed proposed a "community of
gains" system of marital property based upon the law of West Ger-
many and some Scandanavian countries. Under this system, there
would normally be a fifty-fifty split of property acquired during
marriage upon divorce but not at death. The authors describe the
community of gains system as a "compromise between the com-
munity property concept and the Anglo-American system of sepa-
rate property."' 63 Another method used to describe the "blend" of
the two systems is the label "deferred community.1u 64

The next section of this article examines the recent changes in
forced share legislation in the context of sharing principles. One
reason for this inquiry is grounded in the reality that wholesale
acceptance of the UMPA by a common law jurisdiction may not
occur. It may well be that the typical response of a common law
state to the UMPA will be a revision of the state's existing forced
share statute.

For comparative purposes it is relevant to note the political
success of the Uniform Probate Code and its impetus. The promul-
gation of the Uniform Probate Code coincided with the popularity
of Norman Dacey's How to Avoid Probate and the alleged scandal

161. Kulzer, supra note 38, at 50.
162. Prager, supra note 76, at 2 n.5.
163. Foster & Freed, supra note 63, at 177 (citation omitted).
164. See, e.g., Cantwell, supra note 3, at 67.
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existing in the probate administration process. 165 The Uniform
Probate Code in many instances was marketed as reform legisla-
tion responsive to Dacey's attack on the probate system. 16 6 An ob-
server viewing the fate of the Uniform Probate Code might point
out that the Code was not adopted in toto by a large number of
states 167 and thus was a failure. But this view is not the only one
that can be taken. If one views the primary purpose of the Uniform
Probate Code as one of probate administration reform, then due
credit must be given to the Code's impact in spurring reforms of
the existing probate process even though the Code itself was not
adopted.168 In other words, the Uniform Probate Code served as a
catalyst for reform.

Similarly, the pressure to enact the UMPA may be the catalyst
for some "reform" of existing forced share statutes. One might
view this development as a futile gesture, for the common law's
emphasis on separate property is, as Professor Brockelbank put it,
"so illogical and unjust as to be beyond the possibility of correction
by mere tinkering."' 169 While I favor the adoption of the UMPA in
principle, political realities and the experience of the Uniform Pro-
bate Code would indicate that "reform" of the common law system
may occur, but not through the wholesale adoption of the UMPA.
If this is true, then I must be prepared to accept "half a loaf"-a
revised forced share statute that more faithfully reflects the shar-
ing principle. Let us now turn to some of the recent developments
in forced share legislation to discover to what extent the sharing
principle is reflected in recent changes.

F. RECENT CHANGES IN FORCED SHARE LEGISLATION AND THE

SHARING PRINCIPLE

In 1955 Professor Simes remarked that "[ilt would require a
volume of some size, and more research than the subject is worth,
to recount all the developments of the rules permitting a surviving
spouse to elect against the will of the deceased spouse."' 70 This
observation is equally true today. A review of the legal literature
of the past six years reveals that some brave souls have accepted

165. See Wellman, Recent Developments In the Struggle for Probate Reform, 79
MICH. L. REV. 501 (1981).

166. Wellman, The Uniform Probate Code: A Possible Answer to Probate Avoid-
ance, 44 IND. L.J. 191 (1968).

167. See Wellman, supra note 165, at 503 n.6.
168. Id, at 547-48.
169. W. BROCKELBANK, THE COMMUNrrY PROPERTY LAW OF IDAHO § 1.5, at 39

(1962).
170. L. SIMES, supra note 11, at 16.
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the challenge of attempting to recount at least some of the more
significant developments occurring in the field of forced share leg-
islation.171 These writers have not only served the very useful pur-
pose of "updating" the state of the law but have also attempted to
place these developments in the context of a broader perspec-
tive. 172 A similar effort will be made here: to update the law of
forced share legislation in the particular context of the premises
outlined in parts one and two.

As indicated in part one of this article, the most typical
changes in forced share legislation in recent years have been di-
rected toward correcting the deficiencies previously labeled "over-
protection" and "underprotection."' 73 As will be recalled, the
problem of underprotection deals with the vindictive decedent
spouse who has left a probate estate containing little or no assets,
thereby leaving the surviving spouse with an "empty bag" from
which to claim. 74 The overprotection problem involves the greedy
surviving spouse, oftentimes seen as the wicked stepmother, who
would take more than her fair share of the assets of the deceased
spouse's estate. 7 5 Surprisingly, certain common law states to this
day do not acknowledge the existence of either problem and sim-
ply "make do" with a traditional forced share statute. These stat-
utes, which define the forced share relative to the net probate
estate of the decedent spouse and, at the same time, ignore the
surviving spouse's acquisitions of wealth from the decedent
spouse or any third party, are open invitations for either spouse to
circumvent the statute. 7 6 So far as vindictive spouses are con-

171. See, e.g., Spouse's Elective Share, 12 REAL PROP., PROB. & TR. J. 323 (1977);
Clark, supra note 9.

172. See Bartke & Zurvalec, Wisconsin, Illinois, Ontario-Three Roads to Marital
Property Law Reform, 12 Loy. U. CHI. L.J. 1 (1980); Falender, supra note 41.

173. See text at notes 33-41 supra.
174. Clark, supra note 9, at 514.
175. Kulzer, supra note 16, at 212.
176. The Indiana forced share statute is a representative example. See IND.

CODE ANN. § 29-1-2-2 (Burns 1972). As Professor Falender's discussion of this stat-
ute makes clear, neither overprotection nor underprotection is addressed by this
statute. See Falender, supra note 41, at 759-61. The Iowa Probate Code revision of
1963 yielded forced share legislation that failed to address overprotection and un-
derprotection problems. IOWA CODE ANN. § 633.236-.238 (West 1964). As to the Iowa
law, see Hines, Freedom of Testation and the Iowa Probate Code, 49 IowA L. REV.
724, 731-34, 737-41 (1964).

Four common law states that enacted "reform" legislation since 1970 are worthy
of note:

Maryland-Abolished dower for estates of persons dying after 1-1-70 and re-
placed it with an "elective share" scheme that does not address overprotection and
underprotection issues. MD. EST. & TRUSTS CODE ANN. § 3-202 (1974); § 3-203 (Supp.
1982).

New Hampshire-Abolished dower for estates of persons dying after 8-10-71
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cerned, the statutory sharing is easily evaded, and in many in-
stances, any sharing that occurs will be by judicial grace and not
by legislative compulsion.177 As to greedy spouses, no comparable
judicial doctrine has been devised. The only remedy is legislative,
and the usual method employed is that of "augmenting" the pro-
bate estate by adding to it the value of property transferred by the
decedent spouse to the surviving spouse and then charging the
surviving spouse with those values in satisfaction of the forced
share. Recent legislation in four common law states has addressed
the greedy spouse issue while ignoring the vindictive spouse prob-
lem.178 At least six non-Uniform Probate Code states 79 have ad-

and once again, replaced it with a traditional forced share statute. N.H. REV. STAT.
ANN. §§ 560:3, 560:10 (1974).

Florida-Abolished dower in 1974 and replaced it with a forced share statute
that is restricted to net probate assets. FLA. STAT. ANN. §§ 732.111, 732.201 (West
1976). Although sometimes referred to as a Uniform Probate Code state, the Florida
Legislature completely rejected the Uniform Probate Code's augmented estate con-
cept. See Fenn & Koren, The 1974 Florida Probate Code-A Marriage of Conven-
ience, 27 U. FLA. L. REV. 1, 36-38 (1974). See also Kulzer, supra note 38, at 34-35.

Wyoming-Revised its Probate Code in 1980 and ended up with an elective
share statute that fails to address the greedy and vindictive spouse problems. See
Wyo. STAT. § 2-5-101 (1980), discussed in Averill, The Wyoming Probate Code of 1980:
An Analysis and Critique, 16 LAND & WATER L. REV. 103, 120-21 (1981).

Other common law jurisdictions might be cited at this point to illustrate that
underprotection and overprotection problems still exist in certain forced share stat-
utory schemes. Since the thrust of this section of the article is to concentrate upon
recent changes, I have selected the states of Maryland, New Hampshire, Florida,
and Wyoming to point out that rather recent changes in spousal protection schemes
have ignored the overprotection-underprotection problems.

177. This body of law has traditionally been referred to by the phrase "fraud on
the widow's share." See note 35 supra. As stated in note 36 supra, Professor Kurtz
has labeled these efforts by the courts as the "Judicial Safeguards" and has catego-
rized "three distinct tests" the courts have set up. In addition to the tests the courts
have established, Professor Kurtz also referred to the statutes of certain common
law states that engraft a "fraudulent conveyance" restriction on inter vivos convey-
ances made by the decedent spouses. Professor Kurtz listed the states of Missouri,
Tennessee, and Vermont as having "intent to defraud" statutes. See Kurtz, supra
note 9, at 1007-09. I would add the states of Wisconsin and Illinois to this list. See
WIs. STAT. ANN. § 861.17 (West 1971); ILL. REV. STAT. ch. 110 1/2, § 601 (Smith-Hurd
1978). In all of these "fraud" tests, whether judicial innovations or legislative solu-
tions, the common denominator is judicial discretion, not specificity. The alterna-
tive legislative solution, an objective test rather than a subjective test, specifies that
certain inter vivos transfers by the decedent spouse are subject to the elective
share. This is the approach of the pioneering New York and Pennsylvania legisla-
tion upon which the Uniform Probate Code was apparently modeled. See Kurtz,
supra note 9, at 1007, 1012, 1037 n.260.

178. Professor Falender's analysis of the Delaware and North Carolina statutes
leads her to conclude both systems protect against the greedy spouse but not the
vindictive spouse. See Falender, supra note 41, at 784-88. I agree with her conclu-
sion. I further believe that the Oregon probate code revision of 1970 ended with the
same result. See OR. REV. STAT. §§ 114.105-.125 (1981), discussed in Comment, Pro-
tection of the Surviving Spouse: The Demise of Dower and Curtesy and the New
Oregon Probate Code, 6 WILLAMETrE L.J. 449, 456, 482-83 (1970). The new Alabama
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dressed both problems.180

elective share provisions clearly protect against greedy spouses in a rather unique
fashion (see text at note 226 infra) while ignoring the vindictive spouse problem.
See ALA. CODE §§ 43-8-70 to -75 (1982).

179. Utilizing the term "non-Uniform Probate Code state" requires an explana-
tion. According to the chart recently published in the Uniform Laws Annotated,
there are fifteen states listed as having adopted the Uniform Probate Code. UNIF.
PROBATE CODE, 8 U.L.A. 1 (1983). For purposes of the present discussion, a common
law state's adoption of the elective share provisions of the Code (§§ 2-201 to -207) is
the determinative factor in deciding whether to classify a state as a "Uniform Pro-
bate Code" state. Using this approach, I eliminate from the list of fifteen the com-
munity property states of Idaho, Arizona, and New Mexico, leaving twelve common
law states. Of these twelve, Florida, Kentucky, Michigan, and Minnesota are
dropped because in each of these states the legislature either refused to adopt an
augmented estate approach or simply decided to adopt a different augmented es-
tate approach. That leaves eight states which will be discussed infra at notes 194-
96. As will be seen in the succeeding note, the Uniform Probate Code's augmented
estate approach has been copied by other jurisdictions, but other parts of the Code
have not been adopted. Thus for present purposes these states might be appropri-
ately labeled as Uniform Probate Code states.

For another author's approach to this labeling problem, see Falender, supra
note 41, at 782.

180. The six states are Wisconsin, Missouri, New York, Pennsylvania, South Da-
kota, and New Jersey. A brief synopsis of each state follows:

Wisconsin-As Professor Falender has noted in her article, Wisconsin com-
bines a subjective fraudulent transfer provision (to protect against vindictive
spouses) with an objective "charging" statute (to protect against greedy spouses).
See Falender, supra note 41, at 789-90.

Missouri-When Professor Falender published her article in 1978, Missouri was
listed as having a fraudulent intent statute (to protect against vindictive spouse)
but no comparable statute to take care of the greedy spouse. Id. at 787-88. In 1980
Missouri joined Wisconsin by enacting a statute that had the effect of preventing a
greedy spouse from taking. See Mo. ANN. STAT. § 474.163 (Vernon Supp. 1983).

New York-Both Professors Clark and Falender agree that the landmark 1965
New York legislation establishing a right of election by the surviving spouse ad-
dressed the greedy spouse-vindictive spouse problems in a fashion that blazed the
trail for the Uniform Probate Code. See Falender, supra note 41, at 782-83; Clark,
supra note 9, at 526-37.

Pennsylvania-This jurisdiction was a true pioneer in attempting to formulate
a statutory solution to the vindictive spouse problem by its enactment in 1947 of a
form of augmented estate that was based on objective criteria. Unfortunately, as
both Professors Clark and Falender have pointed out, this statutory "solution,"
which also narrowly addressed the greedy spouse problem, seemed to fal short of
-the mark in terms of solving the overprotection-underprotection problems. See
Clark, supra note 9, at 525-26; Falender, supra note 41, at 783-84. But all of this be-
came history when the Pennsylvania Legislature enacted a new "elective share"
statute in 1978. PA. STAT. ANN. tit. 20, ch. 22 (Purdon Supp. 1983-1984). This statu-
tory scheme has extensively detailed provisions dealing with the vindictive spouse
and the greedy spouse. PA. STAT. ANN. tit. 20, §§ 2203, 2204 (Purdon Supp. 1983-
1984). See also Straus, Pennsylvania Falls in Line, UPC NOTES No. 23, at 1 (Mar.
1979).

South Dakota--South Dakota has gone from the extremes of having had, at one
time or another, either no forced share scheme (see Spouse's Elective Share, supra
note 171, at 323) or the Uniform Probate Code (Kurtz, supra note 9, at 981 n.1). In
1980 the South Dakota Legislature enacted*a -comprehensive elective share statu-
tory scheme that included an "augmented estate" provision virtually identical to
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The Uniform Probate Code1 81 deserves special mention at this
point for it is the best example of a statutory method of dealing
with overprotection and underprotection under the common law
premise of separate property with its emphasis on title. This
premise is one not consistent with the sharing principle; however,
buried within the augmented estate provision of the Code are the
effects of a sharing principle. The Code section in point is Section
2-202, which defines "augmented estate.' 1 82 Summarization of this

that of the Uniform Probate Code, thereby taking care of the overprotection and
underprotection problems. S.D. CODIFIED LAws ANN. § 30-5A-2 (Supp. 1983).

New Jersey-The spousal protection scheme in New Jersey, until 1980, was ba-
sically limited to a form of common law dower. See Kulzer, supra note 38, at 34-35.
In 1981 the New Jersey law was greatly changed by adoption of an "augmented es-
tate" approach like that of South Dakota and the Uniform Probate Code. N.J. STAT.
ANN. § 3B:8-1 to 8-19 (West 1983). There was, however, one significant difference.
See text at note 225 infra.

181. See note 149 supra.
182. Section 2-202. [Augmented Estate].

The augmented estate means the estate reduced by funeral and admin-
istration expenses, homestead allowance, family allowances and exemp-
tions, and enforceable claims, to which is added the sum of the following
amounts:

(1) The value of property transferred to anyone other than a bona fide
purchaser by the decedent at any time during marriage, to or for the benefit
of any person other than the surviving spouse, to the extent that the dece-
dent did not receive adequate and full consideration in money or money's
worth for the transfer, if the transfer is of any of the following types:

(i) any transfer under which the decedent retained at the time of his
death the possession or enjoyment of, or right to income from, the
property;
(ii) any transfer to the extent that the decedent detained [sic] at the
time of his death a power, either alone or in conjunction with any other
person, to revoke or to consume, invade or dispose of the principal for
his own benefit;
(iii) any transfer whereby property is held at the time of decedent's
death by decedent and another with right of survivorship;
(iv) any transfer made to a donee within two years of death of the
decedent to the extent that the aggregate transfers to any one donee in
either of the years exceed $3,000.00.
Any transfer is excluded if made with the written consent or joinder of

the surviving spouse. Property is valued as of the decedent's death except
that property given irrevocably to a donee during lifetime of the decedent is
valued'as of the date the donee came into possession or enjoyment if that
occurs first. Nothing herein shall cause to be included in the augmented
estate any life insurance, accident insurance, joint annuity, or pension pay-
able to a person other than the surviving spouse.

(2) The value of property owned by the surviving spouse at the dece-
dent's death, plus the value of property transferred by the spouse at any
time during marriage to any person other than the decedent which would
have been includible in the spouse's augmented estate if the surviving
spouse had predeceased the decedent to the extent the owned or trans-
ferred property is derived from the decedent by any means other than es-
tate or intestate succession without a full consideration in money or
money's worth. For purposes of this paragraph:

(i) Property derived from the decedent includes, but is not limited to,
any beneficial interest of the surviving spouse in a trust created by the
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section is difficult to say the least, but the following quotation will
serve our purpose well:

The purpose of augmenting the net probate estate is
two-fold. First, certain transfers made during marriage to
persons other than the surviving spouse which act as will
substitutes are included in the augmented estate.in order
to prevent the owner of wealth from deliberately defeating
the right of the surviving spouse to an elective share by
depleting the estate. Second, property derived by the
electing spouse from the decedent that is either owned by
the spouse at the decedent's death, or has been given
away by the spouse in a will-like transaction, is also in-
cluded in the augmented estate; this is to prevent a spouse
who receives a fair share of the decedent's wealth through
non-probate arrangements from electing an additional
share of the probate estate. 183

From the standpoint of the overprotection-underprotection

decedent during his lifetime, any property appointed to the spouse by
the decedent's exercise of a general or special power of appointment
also exercisable in favor of others than the spouse, any proceeds of in-
surance (including accidental death benefits) on the life of the dece-
dent attributable to premiums paid by him, any lump sum immediately
payable and the commuted value of the proceeds of. annuity contracts
under which the decedent was the primary annuitant attributable to
premiums paid by him, the commuted value of amounts payable after
the decedent's death under any public or private pension, disability
compensation, death benefit or retirement plan, exclusive of the Fed-
eral Social Security system, by reason of service performed or disabili-
ties incurred by the decedent, any property held at the time of
decedent's death by decedent and the surviving spouse with right of
survivorship, any property held by decedent and transferred by con-
tract to the surviving spouse by reason of the decedent's death and the
value of the share of the surviving spouse resulting from rights in com-
munity property in this or any other state formerly owned with the de-
cedent. Premiums paid by the decedent's employer, his partner, a
partnership of which he was a member, or his creditors, are deemed to
have been paid by the decedent.
(ii) Property owned by the spouse at the decedent's death is valued
as of the date of death. Property transferred by the spouse is valued at
the time the transfer became irrevocable, or at the decedent's death,
whichever occurred first. Income earned by included property prior to
the decedent's death is not treated as property ' derived from the
decedent.
(iii) Property owned by the surviving spouse as of the decedent's
death, or previously transferred by the surviving spouse, is presumed
to have been derived from the decedent except to the extent that the
surviving spouse establishes that it was derived from another source.
(3) For purposes of this section a bona fide purchaser is a purchaser

for value in good faith and without notice of any adverse claim. Any re-
corded instrument on which a state documentary fee is noted pursuant to
[insert appropriate reference] is prima facie evidence that the transfer de-
scribed therein was made to a bona fide purchaser.

183. Questions Answered: The Spouse's Election Under the Code, U.P.C. NOTES
No. 2, at 6-7 (Oct. 1972).
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problems, one can agree with Professor Kurtz that "the Code's pro-
visions represent a giant step forward in protecting both dece-
dent's spouse and other objects of decedent's bounty. '184 Yet the
"protection" is still not complete: gifts made prior to two years of
decedent spouse's death and life insurance proceeds payable to a
third party are not included in the augmented estate.185

From the standpoint of reviewing Section 2-202 to determine
whether it reflects the sharing principle, the complexity of the stat-
ute makes for a difficult task. Subsection (1) of Section 2-202,
which includes gratuitous transfers by the decedent during his
lifetime to persons other than the spouse, is restricted to transfers
"during the marriage.' 86 According to the Official Comment to
this section, this limitation "reflects some of the policy underlying
community property.' 87 This is true, and moreover the sharing
that occurs under the Code extends to assets regardless of the
time and manner of acquisition by the decedent spouse. Exten-
sion of the sharing principle in this fashion goes beyond the shar-
ing that would occur in a community property jurisdiction or under
the UMPA. Under the latter systems, the time and manner of ac-
quisition of the property by the decedent spouse would limit the
spouse's sharing.18 8 While subsection (1) of Section 2-202 expan-
sively extends the sharing principle to all assets owned by the de-
cedent spouse regardless of source, at the same time it dilutes the
sharing principle by failing to recognize any present interest in the
property. The inchoate nature of this interest is evidenced by the
fact that, like common law dower, there must be a surviving spouse
in order for the sharing to occur.189 The sharing of wealth between
the spouses that occurs at death obtains only when the wealthy
spouse dies first-a rather large qualification to the sharing
principle.

Subsection (2) of Section 2-202 includes within the augmented
estate two classes of property both of which were derived from the
decedent spouse: property titled in the surviving spouse's name
and property which the surviving spouse has in turn given away or
retained substantial control over. Like subsection (1), subsection

184. Kurtz, supra note 9, at 1062.
185. Id. at 1063.
186. See note 182 supra.
187. UPC, supra note 149, at § 2-202 (Comment).
188. For example, property owned by a decedent spouse which was inherited

from a parent would be shared under the Code, but under community property
principles and the UMPA, it would be characterized as "separate" or "individual"
property and would not be subject to forced sharing.

189. UPC, supra note 149, at § 2-201(a) ("surviving" spouse given right of
election).
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(2) goes beyond the general sharing principle of the community
property systems and the UMPA, for it includes transfers that
were made between the spouses at a time when they were not
married. An important limitation contained in subsection (2) of
Section 2-202 is that expressed by the phrase "to the extent the
owned or transferred property is derived from the decedent." At
first glance this phrase appears to simply re-confirm the separate
property-"his. and her" concept of spousal property rights. But
the concept underlying this limitation is consistent with the shar-
ing principle as found in community property systems and the
UMPA. By virtue of the "to the extent.., derived from the dece-
dent" qualification, subsection (2) of Section 2-202 draws a distinc-
tion between property which the surviving spouse acquired from
the decedent spouse and property which the surviving spouse ac-
quired from any other source. 190 The former property is treated
under the Code as part of a pool of marital assets to be shared; the
latter class of property is legally irrelevant to the sharing that is
required of the property in the first category.191 So it is with the
community property systems and the UMPA: under these systems
the amount of the so-called "separate" or "individual" property in
the surviving spouse's name in no way affects the surviving
spouse's share of the "community" or "marital" property. In sum-
mary, subsections (1) and (2) of Section 2-202 of the Code provide
for a unique version of sharing even though the Code's starting
point is that of separate property ownership of the spouses. Little
wonder some have described the Code system as "schizo-
phrenic"'192 or a "non-system."'19 3

The common law states that have adopted the Uniform Pro-
bate Code augmented estate approach are: Colorado, Nebraska,
Alaska, Maine, North Dakota, and Montana. 194 Utah is a common
law state that is usually listed as a Uniform Probate Code state,195

but in enacting the augmented estate provisions of the Uniform
Probate Code the Utah Legislature significantly departed from the

190. The UPC fails to draw this distinction in regard to the decedent spouse's
property. See text at note 188 supra.

191. Thus the independently wealthy surviving spouse (i.e., one inheriting prop-
erty from a parent) can still assert elective share rights under the Code.

192. See text at note 257 infra.
193. See text at note 51 supra.
194. The relevant statutory citations are: ALAsKA STAT. §§ 13.11.070-11.100 (1972 &

Supp. 1982); COLO. REV. STAT. §§ 15-11-201 to -11.207 (1973); ME. REV. STAT. tit. 18-A,
§§ 2-202 to -207 (1981); MONT. CODE ANN. §§ 72-2-701 to -2-707 (1979); NEB. REV. STAT.
§§ 30-2313 to -2319 (Reissue 1979); N.D. CENT. CODE §§ 30.1-05-01 to -05-07 (1976).

195. 8 U.L.A. 1 (1983).
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official text.19 6 The Utah spousal protection scheme has been ex-
plained and analyzed by Alfred Emery, 197 and no attempt is made
here to re-examine the Utah approach. For our purposes, it is suffi-
cient to point out that the Utah statutes utilize the term "marital
property" and define it in such a manner as to be roughly
equivalent to the UMPA definition. 198 But Emery's conclusion
about the result of the Utah "reform" is worth repeating:

By imposing the community property concept of separate
property on the elective share, Utah has given the surviv-
ing spouse the poorest of all alternatives; her elective
share is restricted to the assets acquired during marriage,
but it leaves the deceased spouse free to destroy her claim
by making absolute gifts of this property more than two
years before his death.199

The Utah experience is perhaps the best illustration of the dangers
involved in blending the common law and community property
concepts into one system in an attempt to provide at-death
protection.

200

Some of the recent changes in forced share statutes do not di-
rectly relate to the traditional overprotection-underprotection
problems. One example is the continued legislative concern over a
surviving spouse's "worthiness" to take a share of the decedent
spouse's estate. This concern has manifested itself in legislation in
at least three states which introduce a form of '"post-death di-
vorce," i.e., the surviving spouse's claim to a forced share may be
barred by marital misconduct.20 1 Although there is some historic

196. See UTAH CODE ANN. §§ 75-2-201 to -2-202 (1978).
197. Emery, The Utah Uniform Probate Code-Protection of the Surviving

Spouse-The Elective Share, 1976 UTAH L. REV. 771, 807-14.
198. UTAH CODE ANN. § 75-2-202(2) (a) (1978).
199. Emery, supra note 197, at 810.
200. One other common law state, Hawaii, is usually designated as a Uniform

Probate Code state. 8 U.L.A. 1 (1983). The Hawaii version of the UPC § 2-202 (defi-
nition of augmented estate) is similar to that of Florida in that the elective share is
limited to probate assets. HAWAn REV. STAT. § 560:2-202 (1976). Thus Hawaii really
belongs with those "non-Uniform Probate Code" states discussed in notes 178, 179
supra that address the problem of the greedy spouse but not the vindictive spouse.

201. The "misconduct" involved may be "living separate and apart," coupled
with the fact that conditions existed which could have given rise to a divorce. This
type of legislation goes far beyond the usual grounds of marital misconduct which
would bar the right of election. See Post-Mortem Divorce: Should a Spouse's Statu-
tory Inheritance Rights Depend on Divorce Standards?, 5 SETON HALL LEGIS. J. 185,
193 n.43 (1982). The article just cited contains an excellent discussion of the re-
cently enacted New Jersey statute that introduces the post-death divorce concept
into New Jersey law. N.J. STAT. ANN. § 3B:8-1 (West 1983). The article fails to point
out, however, that New Hampshire has had for many years a similar statute (N.H.
REV. STAT. ANN. § 560:19 (1974)) and that Oregon has had a "living separate and
apart" statute since 1970 (OR. REV. STAT. § 114.135 (1981)).
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precedent for this tack,20 2 this approach certainly goes against the
trend of "no fault" divorce and again illustrates what pitfalls can
arise if the sharing concept is not "enforced" until the death of one
of the spouses.

Another rather bizarre recent development is the manner in
which certain common law states have handled the difficult
problems involved in defining the estate of the decedent spouse for
elective share purposes and in specifying the property with which
the surviving spouse is charged in satisfaction of the elective
share. At least two common law states have resorted to borrowing
definitions from federal estate tax law. 20 3 The approach, in a
sense, is that of incorporation by reference. Professor Simes sug-
gested a number of years ago that the federal estate tax laws might
be looked to as definitional guidelines in distinguishing the types
of inter vivos transfers that might be classified as testamentary for
spousal election purposes. 2°4 This recent development goes far be-
yond the Simes suggestion. As we have seen, the definitions uti-
lized in forced share statutes are critically important in dealing
with the overprotection and underprotection problems. 205 Indeed
the definition of the augmented estate20 6 lies at the very heart of
the "elective share" provisions 'of the Uniform Probate Code.
Surely the policy considerations involved in defining federal estate
tax concepts do not necessarily coincide with the policy considera-
tions involved in a state's spousal protection scheme. 20 7 In view of
the fact that in the 1940's some common law states enacted com-
munity property systems out of motivations related to federal tax
law, 208 one cannot overlook the significance of the law of federal
taxation as it affects substantive property law. But the incorpora-
tion by reference approach has its dangers: lurking here is the pos-
sibility that a state's substantive property law (forced share
statutes) might be altered by an act of Congress in its revision of
federal tax law.

What follows are the very recent changes in forced share legis-
lation that I deem most significant in the context of the acceptance
or rejection of the sharing principle in common law states. These
changes will be discussed separately under the following topic

202. 1 AMERICAN LAW OF PROPERTY § 5.35 (A.J. Casner ed. 1952).
203. DEL. CODE ANN. tit. 12, § 902 (1979); S.D. CODIFIED LAWS ANN. § 30-5A-7

(Supp. 1983).
204. L. SIMES, supra note 11, at 28-29.
205. See text at note 176 supra.
206. LJPC, supra note 149, at § 2-202 (see text at note 182 supra).
207. UPC, supra note 149, at § 2-202 (Comment).
208. See text at notes 153-54 supra.
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headings: (1) amount of the forced share; (2) "separate" property
as affecting the right of election; (3) charging a surviving spouse
with the value of assets renounced.

(1) Amount of the Forced Share

As we have seen, the sharing principle, whether explained on
the basis of equality, partnership, or status is consistently viewed
as a fifty/fifty proposition: the sharing of assets acquired during
marriage is on an equal basis. To the extent that a common law
jurisdiction fixes the amount of the forced share at one-half, the
sharing principle is honored. Measured by this standard, the ap-
plicable elective share provision of the Uniform Probate Code
flunks the test because the amount prescribed is one-third, not
one-half.20 9 The General Comment of the Uniform Probate Code
on this particular point states:

The community property pattern produces one-half for the
surviving spouse, but is somewhat misleading as an anal-
ogy, for it takes no account of the decedent's separate
property. The fraction of one-third, which is stated in Sec-
tion 2-201, has the advantage of familiarity for it is used in
many forced share statutes.2 1 0

The first quoted sentence may be viewed as simply restating the
traditional "apples and oranges" distinction between community
property and common law systems. But as noted earlier,2 11 the
manner in which the Uniform Probate Code defines the aug-
mented estate indicates some recognition of community property
philosophy. Thus the apples-oranges statement can hardly be
taken at face value. The second statement is truly remarkable for
it seems to imply that one-third is better because we are more fa-
miliar with it than the fraction one-half! So far as I am concerned,
"familiarity" in this instance does indeed breed contempt. Ne-
braska and Colorado are two Uniform Probate Code states that
have changed the fraction from one-third to a fraction selected by
the surviving spouse up to one-half.2 12 At the other end of the
spectrum are changes recently made in certain non-Uniform Pro-
bate Code states. Delaware law defines the elective share as
"$20,000 or one-third of the elective estate, whichever is less...-213

Florida limits the share of the electing spouse to thirty percent of

209. UPC, supra note 149, at § 2-201 ("one-third of the augmented estate").
210. UPC, supra note 149, at General Comment preceding § 2-201.
211. See text at notes 187-88 supra.
212. NEB. REV. STAT. § 30-2313 (Supp. 1982); COLO. REV. STAT. § 15-11-201 (Supp.

1982).
213. DEL CODE ANN. tit. 12, § 901 (1979).
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the net estate. 214

Although generalization in this area has always been risky, the
traditional forced share statute was oftentimes linked in amount to
the intestate share.2 15 Professor Simes thought that a surviving
spouse should "not necessarily" be permitted to elect a full intes-
tate share.216 Simes stated that the functions of the intestacy stat-
utes and the elective share statutes were different: the intestacy
statutes were based upon what the average person would have
given to his spouse had he made a will, whereas the elective share
statutes were responsive to "another question, namely: what is
the minimum share which a person should leave to his surviving
spouse whether he wishes to do so or not?" 217 While Professor
Simes may have been correct that different policy considerations
are involved in the two types of statutes, nontheless, many of the
common law forced share statutes as originally enacted did not re-
flect these policy differences.

Besides spurring probate administration reforms, the Uniform
Probate Code has also been a catalyst for change in at least one
area of intestacy law: the share to be allocated to the surviving
spouse. 218 Under the Code a surviving spouse in an intestacy case
might in certain instances2 19 take all. Obviously the drafters of the
Uniform Probate Code, like Professor Simes, proceeded from the
premise that the policy considerations involved -in the intestacy
and elective share statutes are different: under the Uniform Pro-
bate Code, a surviving spouse who utilizes the elective share provi-
sion against the estate of an intestate decedent spouse ends up
with only one-third of the property at best. On the other hand, a
surviving spouse whose decedent spouse retained title to those
same assets and died intestate might end up with all of the prop-
erty. I view these results as incongruous but not surprising in that
the common law forced share statutes, as exemplified by the Uni-
form Probate Code's elective share provisions, are complicated ef-
forts to enforce a sharing principle at death. On the other hand I
see the intestacy plan having as its prototype the reasonably care-
less decedent who, had he made a will, presumably would have
given a substantial portion or indeed all of his estate to the surviv-
ing spouse.

214. FLA. STAT. ANN. § 732.207 (West Supp. 1983).
215. W. MACDONALD, supra note 6, at 21.
216. L. SIMES, supra note 11, at 30.
217. Id.
218. UPC, supra note 149, at § 2-102.
219. This will depend upon the survival of issue or parents of the decedent and

the size of the estate.
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In the common law states that have not adopted the Uniform
Probate Code, the trend appears to be toward amending intestacy
statutes to allocate a greater share to the surviving spouse. 220

More and more the amount provided for the surviving spouse in
intestacy and the amount provided for by the forced share statutes
have diverged. This development reflects the Simes thesis that dif-
ferent policy considerations lie behind these statutes and that the
amounts provided should-reflect this difference. The differences
between the surviving spouse's elective share and the surviving
spouse's intestate share once more force consideration of underly-
ing premises. Marriage may be a sharing between co-equals, but
as far as at-death "forced sharing" in common law states22 1 is con-
cerned, co-equality, as reflected by amount, does not exist.

(2) "Separate" Property as Affecting the Right of Election

Under the Uniform Probate Code the surviving spouse has a
right of election not linked to need because the right of election is
unrelated to the assets owned by the surviving spouse. This is pro-
vided, of course, that those assets were not derived from the dece-
dent spouse.222 Thus, the independently wealthy spouse can still
"force sharing" at death by electing to take advantage of the Uni-
form Probate Code elective share provisions. This independently
wealthy spouse is another version of the previously described
"greedy spouse."

Mississippi is a common law state that has historically formu-
lated its forced share statute with this greedy spouse in mind.
Under Mississippi law, a surviving spouse who owns separate
property worth as much as the elective share of the decedent
spouse's estate has no right of election. 223 Lesser amounts of sepa-
rate property owned by the surviving spouse roughly reduce the
elective share pro tanto.224 This same treatment of the greedy
spouse found its way into the revision of the New Jersey statute,
effective May 1, 1982. Under the New Jersey statute, the elective
share is satisfied by applying the value of the surviving spouse's
property "from whatever source acquired. '2 5 The new Alabama
forced share statute effective January 1, 1982, has a provision simi-

220. See Younger, supra note 157, at 71 n.203 (twenty states have set surviving
spouse's intestate share at one-half in situations where decedent is survived by
descendants).

221. Except in Nebraska and Colorado. See text at note 212 supra.
222. See text at note 190 supra.
223. Miss. CODE ANN. § 91-5-29 (1972).
224. Id.
225. N.J. STAT. ANN. § 3B:8-18 (West 1983).
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lar to the New Jersey law in that the separate property of the sur-
viving spouse will be charged against the surviving spouse in the
computation of the elective share.226

Obviously the states just mentioned have completely rejected
the sharing rationale as the basis for their forced share statutes.
Moreover, the approach of these states reflects the traditional pro-
tective and support rationales of forced share legislation because
an independently wealthy spouse needs neither support nor pro-
tection. These forced share schemes mirror the common law-"his
and her"-nature of spousal property rights. Further these stat-
utes reveal how a common law state can carry the premises of pro-
tection and support to their logical conclusion. Thus these states'
forced share statutes reflect faithful adherence to a premise and
illustrate that the "movement toward the middle" is not universal.
If the three states just referred to are harbingers of the future, then
the prospects for the sharing-based UMPA are bleak.

(3) Charging a Surviving Spouse with the Value of Assets
Renounced

A time-honored estate planning tool employed by husbands is
the granting of a life estate to the surviving widow. 2 2 7 The life es-
tate may be outright, i.e., legal life estate or in trust, i.e., equitable
life estate. In either case the widow receives the income from the
subject property.228 Different motives might have influenced the
husband to devise his widow a life estate rather than a fee interest.
The husband may have been concerned about the ability of the
wife to manage property wisely. By providing for the widow a lim-
ited property interest in the form of a life estate, the husband was
providing support for life, to the extent the income was sufficient
and, at the same time, protecting the widow from her own improvi-
dence. The paternalistic nature of this limitation could be rein-
forced by placing the property in trust with spendthrift
provisions.229 In another scenario, the surviving widow is the sec-

226. ALA. CODE § 43-8-70 (1982).
227. A life estate created in this fashion might be referred to as a conventional

life estate-one arising because of a transferor's expressed intention. These con-
ventional life estates are to be contrasted with life estates arising by operation of
law. In the context of this article, it is interesting to note that Moynihan refers to
this latter form of life estates as arising "out of the marital relationship." C. MOYNI-
HAN, INTRODUCTION TO THE LAW OF REAL PROPERTY 51 (1962).

228. Id. at 58.
229. The spendthrift provisions are attempts by the settlor to prevent creditors

of the beneficiary from reaching the income interest as well as to prevent the bene-
ficiary from "anticipating or assigning" the interest. See S. KuRTz, supra note 4, at
264-65.
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ond wife who is not the mother of the decedent husband's chil-
dren. The husband's motive in granting a life estate to this widow
involves not only the support of the widow but also her relation-
ship to her stepchildren; the stepchildren are to receive the greater
share of the property (remainder interest), and this interest needs
to be protected against the claim of the stepmother. Having ex-
amined the possible motivations of the husband in setting up a life
estate for his widow, now let us consider the possibilities arising
upon the husband's death.

First, and most obviously, the widow may accept the life es-
tate.230 Secondly the widow might not wish to take any portion of
the husband's estate and simply disclaim or renounce any interest
in it.231 Thirdly the widow may express dissatisfaction with the
form of the devise and want to claim a fee interest (capital sum)
from her husband's estate. This third choice of the widow sets
aside the testator's intent, so in order for the widow to succeed,
some rule of law must be applicable. In the common law states the
applicable law would be the forced share statute which allows the
choice of either accepting the provisions of the husband's will or
choosing to take the forced share.232 Unless this right is waived 233

or other complications enter in,234 the choice is up to the widow.
By electing against the will and asserting her statutory share, the
widow would usually end up with an undivided interest in fee. 235

The motive of the widow is legally irrelevant although it is fairly
clear that in practice oftentimes the motivation was tax related-
to secure the maximum marital deduction.236

The Uniform Probate Code, as promulgated in 1969, reversed

230. In the usual case the widow would "do nothing" and this result would ob-
tain. However, according to one authority, "[u]nder some statutes the spouse must
file an election to take under the will ... " J. RrrCHIE, N. ALFORD & R. EFFLAND,
supra note 1, at 161.

231. This is an area of law that has become increasingly codified in state legisla-
tion. Id. at 129. An example is UPC, supra note 149, at § 2-801.

232. J. DUKEMINIER & S. JOHANSON, supra note 1, at 520.
233. The modern day waiver is not "ante-nuptial" in character. See, e.g., UPC,

supra note 149, at § 2-204.
234. The surviving spouse may be alive but mentally incompetent. The applica-

ble UPC section dealing with this complication is § 2-203.
235. This was so for two reasons:

(1) the typical forced share statute provided for a fractional interest, usually
one-third, infee, as opposed to a life estate. See J. RrrCHIE, N. ALFORD & R. EFFLAND,
supra note 1, at 159; J. GAUBATZ & I. BLOOM, supra note 1, at 6-4;

(2) under the typical forced share statute, in Professor Kurtz's words, "a
spouse who claims an elective share forfeits the right to take decedent's property
by intestate or testate succession." Kurtz, supra note 9, at 1043.

Thus the election to take a forced share by the widow was in fact deemed to be
an unqualified renunciation or disclaimer of those will provisions in her favor.

236. A recent change in tax law presents an entirely different picture as to the
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the traditional forced share pattern by providing that a spouse's
election to take the augmented estate did not automatically result
in any loss of benefits to the spouse provided by the decedent
spouse's will. There had to be a further act of renunciation in
which the surviving spouse specifically renounced the particular
devises made to her by the husband's will.2 3 7 Section 2-207 of the
Code, in language that was not terribly clear, provided that a sur-
viving spouse's rejection of benefits provided in the will would not
result in those assets renounced being charged against the elective
share.238 Taken together, Sections 2-206 and 2-207 of the Code, as
promulgated in 1969, continued the traditional statutory pattern of
permitting a surviving widow to reject the life estate provided in
the husband's will and end up with a one-third fee interest.239

In 1975 the Joint Editorial Board of the Uniform Probate Code
recommended changes in Sections 2-206 and 2-207 that were ac-
cepted by the National Conference of Commissioners on Uniform
State Laws.24° These changes were part of the so-called "technical
amendments" to the Code, but so far as the topic we are concerned
with, the amendments were hardly "technical." In fact, one could
almost call them revolutionary, for the amendments to Sections 2-
206 and 2-207 had the effect of charging the surviving spouse with
the value of renounced assets.241 Furthermore, Section 2-207 now

necessity of electing in order to receive a marital deduction under federal tax law.
See text at notes 251-52 infra.

237. UNIFORM PROBATE CODE § 2-206(a) (West 1970).
238. Id. § 2-207(a).
239. See Kurtz, supra note 9, at 1043-44.
240. UNIFORM PROBATE CODE XXVII (West 5th ed. 1977).
241. The explanation by the Joint Editorial Board as to the "1975 Technical

Amendments" included this reference to the changes in §§ 2-206 and -207: "[the
amendments affect the Elective Share] by charging an electing spouse with re-
nounced values made available to her/him by the decedent." Id. at XXVII-XXVIII.

Professor Kurtz's explanation of these changes is as follows:
In 1975, the Commissioners approved editorial changes to sections 2-206
and 2-207 of the UPC that prevent any renunciation from affecting the con-
tribution formula. The changes provide that in satisfying the elective
share, the 'value of property that would have passed to the spouse but for
the renunciation shall be applied against the elective share and reduce the
contributions otherwise due from transferees of property included in the
augmented estate in the same manner as if there had been no renunciation
and the renounced property has passed to the spouse.

Kurtz, s-upra note 9, at 1044 (citation omitted). I believe Professor Kurtz's first sen-
tence is correct as far as it goes, but the changes involved go beyond the issue of
affecting a contribution formula. Consider carefully the second sentence of the Offi-
cial Comment to § 2-206 as it currently stands:

In 1975, the Joint Editorial Board recommended changes in this and the
following section that reverse the position of the original text which permit-
ted an electing spouse to accept or reject particular benefits as provided
him by the decedent without reducing the dollar value of this elective
share.
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provides that the electing spouse's beneficial interest in any life
estate or in any trust shall be computed as if it were worth one-half
the total value of the property subject to the life estate or the trust
estate unless higher or lower values for these interests are estab-
lished by proof.242 The practical effect of the amendments is to
force the surviving spouse to accept benefits provided in the will,
whether in the form of a life estate or otherwise. 243

Of the :eight common law states that have enacted elective
share provisions of the Uniform Probate Code, 244 five. states have
adopted Sections 2-206 and 2-207 as revised in 1975.245 Nebraska 246

and Montana 247 continue to have the 1969 version of Sections 2-206
and 2-207 while Colorado has a unique version of Section 2-207.248

The Uniform Probate Code change relating to charging a surviving

UPC, supra note 149, at § 2-206 (Comment). It seems clear to me that the authors of
the change are forthrightly acknowledging the fact that the changes to §§ 2-206 and -
207 will have this effect: rejection of will provisions by the surviving spouse will
result in a reduction of the dollar value of the elective share. So far as I am con-
cerned, more is involved here than "technical" amendments or a change in a contri-
bution formula.

242. UPC, supra note 149, at § 2-207(a).
243. Given the Hobson's choice presented to the electing spouse, I find the Offi-

cial Comment to § 2-207 to be less than totally candid ('The surviving spouse is not
compelled to accept the benefits devised by the decedent . . ... ") (emphasis ad-
ded). The Uniform Probate Code Practice Manual is quite explicit on the point in
question:

Under the Code as amended in 1975, property renounced by the spouse is
treated, for elective share purposes, as if it had not been renounced. Hence
the spouse must take credit for the value of the renounced interest as if it
had been acquired by her.

UNIFORM PROBATE CODE PRAcTIcE MANUAL 107 (R. Wellman ed. 2d ed. 1977).
244. Once again, I must explain how I arrived at the number eight. Of the fifteen

states listed in Uniform Laws Annotated (8 U.L.A. 1 (1983)), I excluded Arizona,
New Mexico, and Idaho because they are community property states. Kentucky,
Florida, Minnesota, and Michigan either did not enact the UPC elective share provi-
sions or departed quite significantly from the Official Text. The jurisdictions re-
maining are: Alaska, Colorado, Hawaii, Maine, Montana, Nebraska, North Dakota,
and Utah.

245. Alaska, ALAsKA STAT. § 13.11.100 (Supp. 1982); Hawaii, HAwAu REV. STAT.
§ 560:2-207 (Supp. 1982); Maine, ME. REV. STAT. ANN. tit. 18-A, § 2-207 (1981); North
Dakota, N.D. CENT. CODE § 30.1-05-07 (Supp. 1981); Utah, UTAH CODE ANN. § 75-2-207
(1978).

246. NEB. REV. STAT. §§ 30-2318 and -2319 (Reissue 1979).
247. MONT. CODE ANN. §§ 72-2-704 and -706 (1979).
248. COLO. REV. STAT. § 15-11-207 (Supp. 1982). The Colorado revision of § 2-207

does not utilize the Code language of charging a surviving spouse with transfers
derived from the decedent spouse. The Colorado approach is to define the term
"property otherwise passing to the surviving spouse" for the purpose of establish-
ing a formula for determining the amount of property in the augmented estate sub-
ject to contribution. Because there is no direct language dealing with charging the
surviving spouse with gifts received as there was under the predecessor statute, the
Colorado statute is not explicit on the issue of charging a spouse with the value of
assets renounced. However, subsection (1) of the current Colorado counterpart to
UPC § 2-207 contains language similar to that employed in the predecessor Colo-
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spouse with renounced assets has apparently had some sort of
consciousness-raising effect because at least four non-Uniform
Probate Code states have recently enacted legislation which has
the effect of charging a surviving spouse with the Value of re-
nounced assets.249 Not only has there been a property law trend
toward safeguarding a decedent's estate plan which limits a surviv-
ing spouse to an income interest or life estate, there have. also been
significant tax developments which have the effect, of encouraging
such forms of devises. The tax change referred to is the recent
amendment to the marital deduction provisions of the Internal
Revenue Code.

In 1981, by the passage of the Economic Recovery Tax Act,250

Congress amended the marital deduction provisions of the Inter-
nal Revenue Code by creating a new category of property interests
that qualified for the marital deduction. Subsection (7) of Section
2056(b) refers to this new category as "qualified terminable inter-
est property, ' 25 ' more popularly referred to by the acronym
"QTIP." With the QTIP provisions in force it is now possible for a
life estate or income interest given to a surviving spouse to qualify
for marital deduction treatment. Prior to 1981 an income interest
or life estate could qualify for marital deduction treatment only if
it were coupled with a general power of appointment that was ex-

rado statute which did not charge a surviving spouse with the value of assets re-
nounced. Presumably the new statute yields the same result.

249. The statutes vary greatly in their application and their clarity. -New Jersey
and Alabama both have enacted statutory provisions modeled upon UPC §§ 2-206
and -207. See ALA. CODE § 43-8-75 (1982); N.J. STAT. ANN. § 3B:8-18 (West 1983). The
relevant Oregon provision distinguishes between legal life estates and equitable
life estates. A surviving spouse renouncing the former would be charged in all
cases but would be charged as to the latter only if the interest is "capable of valua-
tion." OR. REV. STAT. § 114.105 (1981). The South Dakota statutes distinguish be-
tween property passing to the surviving spouse that is renounced and the effect
thereof based upon whether the property disclaimed qualifies for marital deduction
treatment under the federal estate tax law. If the property disclaimed qualifies for
the marital deduction, it is charged against the surviving spouse. If it does not qual-
ify, it is not charged. S.D. CODIFIED LAWS AN. §§ 30-5A-7 and -8 (Supp. 1983).

Two other common law states deserve mention: Pennsylvania and New York.
Pennsylvania's statutes on "elective share" and "disclaimer" apparently do not
have the effect of charging a spouse with the value of assets renounced, but the
statutory language is tortuous and opaque. PA. STAT. ANN. tit. 20, §§ 2203, 2204 (Pur-
don Supp. 1983-1984). The New York legislation is very specific as to the circum-
stances under which a widow can be "locked into" an income interest trust. N.Y.
EST. POWERS & TRUSTS LAW § 5-1.1(c) (McKinney 1981). The contrast between New
York law and that of a typical common law state (Virginia) is aptly illustrated in In
re Estate of Clark, 21 N.Y.2d 478, 236 N.E.2d 152, 288 N.Y.S.2d 993 (1968).

250. Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172-356 (codi-
fied as amended in scattered sections of 26 U.S.C.).

251. I.R.C. § 2056(b)(7) (Supp. V 1981).
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ercisable in all events.252 The estate planning aspects of the QTIP
have been discussed by experts in that field, and the critical advan-
tage one gains by use of the QTIP over the traditional life estate-
general power of appointment approach has not been overlooked:
"with the QTIP trust, the testator, not the spouse, controls the dev-
olution of the trust property at the spouse's death."25 3 Implicit in
the foregoing, conclusion is the assumption that the surviving
spouse either has accepted the provisions of the QTIP trust or will
be forced to accept those provisions. To force the surviving spouse
to take the income interest is certainly the effect, if not the pur-
pose, of the changes in the forced share statutes and the Uniform
Probate Code as I have just outlined. Thus the changes in prop-
erty law and tax law together show a clear trend toward honoring
dead-hand control by the decedent spouse.

What are the underlying implications of the developments just
described? Some ten years ago Professor Barbara Kulzer took
note of the New York forced share statute which had, under cer-
tain circumstances, the effect of forcing the widow to accept a life
estate in satisfaction of her statutory share.254 Professor Kulzer's
commentary is more pertinent today than when it was written:

The assumption here is that one unaccustomed to money
management ought to be insulated from it. Control of the
property is placed instead in the hands of institutional or
private trustees, and while the widow can depend upon a
regular income (provided the management is competent),
she can make no major decisions about how she will struc-
ture the rest of her life.

The same old stereotypes seemed to have influenced
this provision. One is the wicked stepmother, the second
wife who might exhaust the portion left her and leave
nothing to her husband's children. Alternatively, she
might divert the property to her own relatives, causing it
to leave the bloodline for all time. Another stereotype is
the widow who remarries before her husband's grave is

252. Strauss, Qualified Terminable Interest Property Offers New Opportunities
But Many Problems Are Unresolved, 9 EST. PLANNING 74 (1982).

253. Ambrose, Book Review, 96 HARv. L. REv. 762, 768 n.23 (1983). See Burdge,
Strategies to Limit the Consequences of a Surviving Spouse's Election Against the
Will, 10 EST. PLANNING 226, 228 (1983):

In some cases, a trust of qualified terminable interest property ("QTIP")
may discourage or even prevent the spouse from exercising the election to
take against the will, thereby allowing the client to keep control of the ulti-
mate disposition of property .... Furthermore, in some states, it appears
that leaving a certain portion of the estate in a QTIP trust can effectively.
deprive the spouse of the right to make any election.

(citation omitted).
254. See note 16 supra.
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cold. Her second husband might be the final destination of
the widow's share. Perhaps the most pervasive stereo-
type, however, is the helpless, fragile and naive widow,
who would not know how to manage a share given to her
outright.

255

Kulzer then noted that the Uniform Probate Code (as of 1973)
placed no restrictions on the widow's right of election.256

Professor Kulzer continued by broadening her focus in evalu-
ating the manner in which a protection-based scheme like the Uni-
form Probate Code views women who are wives:

The Uniform Probate Code provisions, like other protec-
tive schemes, seemed to be based on the assumption that
widows are helpless and unable to make their own livings,
and at the same time, that they are selfish and grasping.
To its credit, however, the Code does not lock wives into
trust arrangements which deprive them of any real control
over the rest of their lives.

This view of women, and particularly wives, as either
helpless or grasping points up the schizophrenia of the
forced-share provisions. The complicated lists of transfers
which may or may not be elected against "protect" the
helpless wife from having the estate depleted and her
share lessened, and also protect the husband from having
too much of his property reached by the grasping wife.257

In light of these observations, it may be worthy to point out that
the membership of the Joint Editorial Board of the Uniform Pro-
bate Code in 1975 consisted entirely of males.258 The concern that
prompted the 1975 Uniform Probate Code change was the undue
distortion of a decedent's estate plan in a situation in which the
decedent spouse had made some "fair" provision for the surviving
spouse.259 As the Simes thesis goes, freedom of testation ought

255. Id. at 219-20 (citations omitted).
256. Id. at 220.
257. Id. at 221-22 (citations omitted).
258. See listing of members in UNiFoRM PROBATE CODE XXVI (West 5th ed.

1977). Professor Richard V. Welman, Educational Director for the Joint Editorial
Board, has defended the UPC against criticism by a national women's conference
that the "Code was drafted from a strictly male point of view." The criticism and
Professor Wellman's reply are contained in Women's Report on Probate Law Criti-
cized, UPC NOTES No. 20, at 7, 10-11 (June 1977). In a 1973 issue of the UPC NOTES
an unsigned article noted that in three of the five states in which the Code had been
enacted, "women legislators played strong roles." Women Score Successes with
UPC, UPC NOTES No. 6, at 3 (Oct. 1973). Among the women legislators noted was
one Sandra D. O'Connor of Arizona.

Professor Weliman is listed as a member of the "Drafting Committee" for the
UMPA, a committee which includes two women.

259. The 1974 Edition of UPC: Some Recommendations for Change, UPC NOTES
No. 9, at 3 (Aug. 1974).
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not be restricted unless we can clearly identify a public policy con-
sideration outweighing the right to dispose of one's property as
one pleases. The premise employed here places the burden of
proof on the surviving spouse to "justify" the decision not to accept
a life estate and choose instead a capital sum. 260 Once again the
developments in this particular area of forced share legislation in-
dicate a rejection of the sharing principle and an exaggerated reaf-
firmation of the support and protective rationales underlying
forced share legislation. This latest development might be dubbed
the "redowerization" of the widow. History does indeed have a
way of repeating itself, but I find it hard to believe that "redoweriz-
ing" the widow is in accord with recent societal changes and atti-
tudes. As a matter of fact, I believe it goes completely against the
modern day status of women as wives.

In summary, while some commentators have stated that the
common law states have been moving toward the sharing princi-
ple, a very close examination of the recent changes in forced share
legislation reveals at best a mixed bag of results and in some in-
stances, a clear-cut rejection of the sharing principle with respect
to spousal property rights at death.

G. Focus ON ONE COMMON LAw STATE: NEBRASKA

I have selected the state of Nebraska as the prototypical com-
mon law state. Its evolutionary development in regard to marital
property rights fairly reflects, I believe, the changes in common
law attitudes. The early laws passed by the territorial legislature
of Nebraska displaced the existing Spanish community property
law structure and adopted the English common law.261 The Eng-
lish common law was soon modified in 1871 by the passage of a
Married Women's Property Act 262 which equalized husband and
wife in regard to title holding and control of assets.2 63 So far as
spousal property rights at death were concerned, the Nebraska
Legislature originally provided for statutory forms of the common
law estates of dower and curtesy.264 This system was repealed in
1907, and a typical forced share provision replaced the old dower
and curtesy concepts. 265 In 1947 the Nebraska Legislature enacted

260. Once again the surviving spouse is viewed as claiming "someone else's
property" and the burden is on the surviving spouse to explain why her preference
should be honored, rather than the estate plan of the decedent spouse.

261. Greene, supra note 153, at 112.
262. 1871 Neb. Laws 68.
263. Greene, supra note 153, at 113-15.
264. REV. STAT. OF THE TERRITORY OF NEB. §§ 2-29 (1866).
265. 1907 Neb. Laws ch. 49.
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a community property law,2 66 but this experiment was short-lived
for when the federal tax advantages of this system no longer ob-
tained, the community property law was quickly repealed in
1949.267

Nebraska marital property law changed dramatically in the
1970's with a major revision of both divorce and probate laws. In
1972 the Nebraska Legislature revolutionized its divorce law by en-
acting a "no-fault" divorce law with equitable distribution
provisions. 268  i,

The Nebraska Legislature likewise revolutionized the law of
probate by its enactment of the Uniform Probate Code, the opera-
tive date being January 1, 1977.269 In 1980 the Legislature amended
the Nebraska Probate Code (the Nebraska version of the Uniform
Probate Code) to change the surviving spouse's share under the
augmented estate provision.270 The traditional one-third became
"any fraction not in excess of one half."27 1 Although the Nebraska
Probate Code became operative in 1977, it was passed by the Ne-
braska Legislature in 1974.272 Sections 2-206 and 2-207 of the Ne-
braska Probate Code 273 are the 1969 versions of the Uniform Act.
As will be recalled from the previous discussion, 274 these sections
do not charge the surviving spouse with the value of assets
renounced.

Viewed from the standpoint of marital property rights arising
upon death or divorce, the existing Nebraska legislation is fairly
reflective of the sharing principle. Thus it might be urged that
adoption of the UMPA by the Legislature is not necessary to intro-
duce the sharing principle into Nebraska marital property law.
This is so because the equitable distribution law as interpreted in
a recent supreme court decision presumes a one-half/one-half di-
vision of assets upon divorce, regardless of how the assets are ti-
tled.275 Likewise, by virtue of Nebraska's augmented estate
provisions, it is also true that upon termination of marriage by

266. 1947 Neb. Laws ch. 156.
267. 1949 Neb. Laws ch. 129. The Nebraska Judicial Conference had urged re-

peal of the law a few weeks after its passage because it feared the law would pro-
duce "ambiguity, conflicts, confusion, uncertainty, and unjustice." Cohen, On the
Teaching of "Legislation," 47 COLUM. L. REV. 1301, 1306 (1947).

268. L.B. 820, 1972 Neb. Laws 246.
269. L.B. 354, § 314, 1974 Neb. Laws 262.
270. L.B. 694, § 3, 1980 Neb. Laws 565, amending NEB. REV. STAT. § 30-2313 (Supp.

1982).
271. NEB. REV. STAT. § 30-2313 (Supp. 1982).
272. See note 269 supra.
273. NEB. REV. STAT. §§ 30-2318 and -2319 (Reissue 1979).
274. See text at notes 238-39 supra.
275. Anstine v. Anstine, 214 Neb. 808, 336 N.W.2d 552 (1983).
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death, this same fifty/fifty sharing should occur.276 But note that
in either case the wife or husband is accorded rights not upon ac-
quisition of the marital assets, but upon termination of the marital
relationship. In order for Nebraska law to be in complete accord
with the UMPA, the property acquired during the marriage as a
result of the economic partnership should give rise to an existing
equal undivided one-half interest in the spouses.

With this in mind, let us consider the case of In re Hansen,2 77 a
recent federal court decision arising out of a bankruptcy proceed-
ing in the state of Nebraska. The litigation scenario was that of
husband and wife engaged in the farming business. The wife as-
sumed most of the housekeeping and child care responsibilities
but also performed duties related to farming. All of the property
accumulated by the husband and wife were characterized as hav-
ing arisen from their "joint efforts." 278 Husband ified a Chapter 11
reorganization proceeding in the bankruptcy court. A creditor who
had a security agreement signed only by the husband attempted to
enforce the agreement.2 7 9 The property covered by the security
agreement included untitled farm assets.28 0 The creditor urged, in-
ter alia, that the husband was the sole owner of these assets. 28 '
The wife claimed an undivided one-half interest in these assets on
the basis of her contributions to the farming enterprise. 28 2 The
creditor responded by alleging that even if the wife had an interest
in the assets she was bound by principles of "secret business part-
nership" oi- agency.283 The bankruptcy court held, and the federal
district court agreed, that the wife had an undivided one-half inter-
est in the assets. The court reasoned that a cotenancy arose be-
cause of the parties' intent to create a cotenancy. This intent was
evidenced by their conduct because both contributed to the acqui-
sition of the assets and because both were named as cotenants on
titled assets.28 4 The husband could mortgage no more than his
own undivided one-half interest although the agency rule might be
invoked to bind the wife's interest.28 5

276. If the decedent spouse died intestate, more than fifty percent sharing might
be involved. NEB. REV. STAT. § 30-2302 (Supp. 1982).

277. Nos. CV 82-0-412, 82-0-464, 82-0-515 (D. Neb. filed Dec. 21, 1982), appeal dis-
missed, 702 F.2d 729 (8th Cir. 1983).

278. Id., slip op. at 2-3.
279. See id. at 1.
280. Id.
281. Id. at 2.
282. Id. at 1-2.
283. Id. at 3, 7. Estoppel and fraud theories were also urged by the creditor. Id.

at 4.
284. Id. at 2-3.
285. Id. at 7-9 (agency issue remanded to the bankruptcy court).
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Note every- so carefully the rationale involved in this decision:
the wife acquired an existing undivided one-half interest in the
marital assets by virtue of her contribution. An outsider such as a
creditor has the burden of proving that the husband had legal au-
thority to encumber someone else's property. Recall at this point
Professor Kulzer's explanation of the fundamental flaw of forced
share legislation: the surviving spouse is given a share of someone
else's property. I submit that the law should not treat the wife any
differently at death than it does during her lifetime.

In re Hansen might be passed off as aberational like certain
federal tax cases of the 1960's.286 But I do not think it is the partic-
ular case that really matters here. What we are discussing in this
context of husband-wife relationship lies at the very heart of the
UMPA and the essential point of this discussion is that the sharing
conduct of the parties should be reflected in a state's marital prop-
erty law. Nebraska law has consciously or unconsciously been
moving in the same direction as the UMPA. This is not really sur-
prising if one believes, as I do, that a state's marital property law
should reflect the normative behavior and expectations of husband
and wife.

CONCLUSION

The focus of this article has been on the spousal property
rights at death as these rights are defined in common law jurisdic-
tions. A concerted effort has been made to examine carefully the
premises upon which these common law rules proceed. By this
inquiry I am led to the inevitable conclusion that the common law
attempts to "force sharing" at death are exercises in futility. The
common law's concern for the surviving spouse comes too late.

It has been stated by others that the common law states have
been moving closer and closer to the sharing principle in both the
areas of divorce and probate.287 No attempt has been made in this
article to deal with the sharing principle in the context of divorce,
as that has been adequately explored by at least one other
writer.288 The oftrepeated generalization that the common law
states have been moving closer to the sharing concept in the area
of probate is questionable to say the least. A close examination of

286. See Cantwell, supra note 3, at 49-51. The cases discussed by Cantwell con-
cern the tax consequences of property divisions on divorce and necessarily involve
a determination as to whether, under state property law, a spouse has an existing
interest in the "marital" property.

287. See text at notes 155-69 supra.
288. See Note, supra note 56.
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the minute details of the changes in forced share legislation
reveals excruciatingly slow progress toward acceptance of the
sharing principle. Oftentimes this progress comes laboring under
the burden of undue complexity. In some instances the common
law states, by their recent amendments to forced share legislation,
have completely rejected the sharing principle as the premise and
as applied.289 To borrow Professor Kulzer's term, even the widely
touted Uniform Probate Code displays a "schizophrenic" attitude
toward sharing, although some progress is evident. For sharing to
occur, however, the wealthy spouse must die first.

The draftsman for the committee that prepared the UMPA is
quoted as stating that the UMPA "was designed to reduce expense
and lessen anguish at divorce, since equality of ownership pro-
vides a solid base for reallocation of assets."290 In my view the "re-
allocation of assets" at divorce in a common law state is the
function of the equitable distribution laws of that jurisdiction. On
the other hand, upon termination of a marriage by death, I view
the UMPA as correcting an inherent inequity in the common law
system, rendering a "reallocation" at death unnecessary. In other
words, the sharing concept introduced by the UMPA is designed to
reinforce existing equitable distribution laws, and, more impor-
tantly, to totally replace existing forced share legislation in the
common law states. I believe this is the proper context in which to
consider the statement already being widely quoted that the
UMPA "is a property act, not a divorce act. '291

The Prefatory Note to the UMPA draft describes the proposal
as "an important response to the twenty-year-long challenge of the
President's Commission on the Status of Women issued in 1963 to
face the reality that each spouse makes a different but equally im-
portant contribution in a marriage. '292 In the light of the approach
taken herein with respect to the women's movement and its rele-
vancy to the UMPA, it is fitting that due credit be given to the wo-
men's movement for its role in spurring marital property reform.
Some no doubt will question whether or not a feminist viewpoint
either exists or is relevant to the study of legal issues. By way of
response I would strongly advise anyone interested in this topic to
review a short essay written in 1981 by Katherine O'Donovan enti-
tled "Before and After: The Impact of Feminism on the Academic

289. See text at notes 170-262 supra.
290. National Conference of Commissioners on Uniform State Laws, Press Re-

lease, Uniform Marital Property Act Completed (July 28, 1983).
291. See note 94 and accompanying text supra.
292. National Conference of Commissioners on Uniform State Laws, Marital

Property Act at 9 (Draft for Approval) (July 1983).
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Discipline of Law. '293 O'Donovan begins by noting that:
Legal writers generally consider that it is outside the

purview of the lawyer to discuss reasons for legal provi-
sions, other than purely technical explanations. Their job
is to deal with the how rather than the why. This is partly
because such explanations are inevitably complex, raising
as thgy do socio-economic questions, and because law-
making and the interpretation of law are seen as different
tasks, but it is also the case that issues relating to women
have remained unperceived, and therefore undiscussed.

Feminists have attacked the premises which lead to
the denial of equal legal rights to all human beings.294

The subject of "Equality and Women's Rights" is the background
for these further comments:

Demands for women's rights have usually involved a
demand for equal status with men. Feminists regard law
as a touch stone of the advancement of women's progress
towards equality, perhaps without realising that the na-
ture of legal reasoning is to differentiate amongst human
beings and to classify them according to this differentia-
tion. But the feminist starts from a different major prem-
ise than does the lawyer. The feminist assumes that all
persons are equal and anticipates that they will have the
same legal rights, whereas the lawyer starts out with a
process of classification. The impact of feminism has been
to raise questions about this legal approach.2 95

O'Donovan's concluding remarks are pertinent to the conclusion of
this article:

It is difficult to analyse change whilst in its midst. Le-
gal philosophy is in a state of flux and academic legal
scholarship is undergoing a period of re-thinking which
may prove to be fundamental. Feminism has contributed
to this change, not least because feminists have adopted
inter-disciplinary approaches to academic work and have
ignored the traditional boundaries between disciplines.
New light has been brought to bear on old problems, as in
the discussion of the nature of justice and equality. 296

This inter-disciplinary approach has been reflected in this arti-
cle in that those quoted or cited include a historian, a political sci-

293. O'Donovan, Before and After: The Impact of Feminism on the Academic
Discipline of Law, in MEN'S STUDIES MODIFIED-THE IMPACT OF FEMINISM ON THE
ACADEMIC DISCIPLINES (D. Spender ed. 1981).

294. Id. at 175-76.
295. Id. at 177-78.
296. Id. at 185.
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entist, and a sociologist. As war is too important to be left to the
generals, so I believe the topic of marital property is too important
to be left to lawyers.

It is almost a truism to remark at this point that no marital
property scheme is perfect. Likewise no single perspective or com-
mentary on the subject of marital property can be regarded as the
definitive discussion with the perfect solution. In recognition of
this fact I have attempted to limit my focus by highlighting the ex-
isting deficiencies in forced share legislation and to place the
newly proposed UMPA in the context of the sharing principle and
the feminist movement. I have found the common law states' ap-
proach to marital sharing at death to be fatally flawed in its prem-
ise. In view of this, I believe that the common law jurisdictions
must accept the challenge presented by the UMPA and face it di-
rectly in terms of confronting its sharing premise. In so doing I
would hope that the grandest and richest tradition of the common
law system will come forth: "rules are modified ... from time to
time as changed conditions and new states of fact require. '297

Great judges in the common law tradition have shown this capac-
ity for change and growth in the judicial development of the com-
mon law.29 8

As an exemplar of the kind of judicial decisionmaking I speak
of, I would refer to the Nebraska Supreme Court's decision of
1900299 that confronted the issue of whether or not the common law
estate of tenancy by the entirety should be accepted as part of the
common law of the state of Nebraska. I believe that the words of
the court in 1900 contain some apt words of wisdom for the com-
mon law lawyer reconsidering the law of marital property as it af-
fects husband and wife. In rejecting the concept of tenancy by the
entirety in its common law form, the Nebraska Supreme Court
stated:

As a matter of fact law is not a fixed science, but advances
or retrogrades with the advancement or retrogression of
society; and the law permitting corporal punishment of the
wife by the husband has ceased, because we are a more
highly civilized people than were our ancestors, and such
a thing would now be looked upon with abhorrence by all

297. Williams v. Miles, 68 Neb. 463, 470, 94 N.W. 705, 708 (1903) (Roscoe Pound,
Commissioner).

298. B. CARDOZO, THE GROWTH OF THE LAW 136-37 (1924):
A rule which in its origin was the creation of the courts themselves, and
was supposed in the making to express the mores of the day, may be abro-
gated by courts when the mores have so changed that perpetuation of the
rule would do violence to the social conscience.

299. Kerner v. McDonald, 60 Neb. 663, 84 N.W. 92 (1900).
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right thinking men. Many principles of law have changed
with the passing of time, through the gradual change of
thought on the part of society and the flux and change of
social organizations; many others have ceased because the
reason which called them into existence has ceased, and it
seems to us that to this last named principle may be re-
ferred the law of estates by entirety. The old common law
idea of the oneness in the relation of husband and wife is
fast disappearing. The identity of the woman is not lost in
her husband; she is no longer under his dominion or con-
trol. On the contrary, in law, husband and wife are now
considered as equals, the relation as a dual equality, not as
one, and that one very much the husband.30 0

This "dual equality" idea is not dead; In re Hansen30 1 confirms that
judges are still sensitive to the dual equality concept. In the con-
text of the UMPA, the question is whether the state legislators will
exhibit the same sensitivity.

Twenty years have intervened between the landmark report of
the President's Commission on the Status of Women and the arri-
val of the Uniform Marital Property Act. It may well be that
twenty more years30 2 will pass before the UMPA gains acceptance
in common law jurisdictions. I venture this unscientific opinion
based solely on what I perceive as the "generation gap" that exists
with respect to such issues as gender stereotypes, the role of wo-
men, and the nature of marriage. I believe that to the extent that
the "younger generation" and women are brought into the political
debate over the UMPA, the tide will turn in favor of acceptance of
it. To start the ball rolling, I hereby cast my vote in favor of the
UMPA, believing as I do that this proposal embodies the concepts
of "dual equality" and sharing principles that reflect both our ide-
als and our behavior.

300. Id. at 670-71, 84 N.W. at 92.
301. See text at notes 277-85 supra.
302. In 1962 Professor Brockelbank asserted that the marital property concept

needed to be re-examined in common law jurisdictions because, inter alia, "[T]he
public attitude toward women and their proper place in the social fabric has under-
gone a complete change." W. BROCKELBANK, supra note 169, at 39.

Obviously, Professor Brockelbank was a trifle optimistic in his assessment re-
garding the "public attitude toward women" and the extent of "the change." I do
maintain that the public reaction to the UMPA will reveal much as to the public
perception of women's "proper place." In any event Professor Brockelbank's words
of wisdom are as applicable today as when written. I heartily recommend to the
reader chapter one of Professor Brockelbank's book.
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