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INTRODUCTION

In the second session of the 86th legislature, the Nebraska Uni-
cameral passed LB 440.1 Thus was enacted into law, to become ef-
fective January 1, 1981, the Nebraska Trustees' Powers Act and the
Nebraska Principal and Income Act. These acts, based upon uni-
form laws, represent significant changes in the Nebraska law of
fiduciary administration. The purpose of the present article is to
review pertinent provisions of both the Trustees' Powers Act and
the Principal and Income Act, particularly in regard to the extent
to which they follow the provisions of the uniform acts from which
they were copied and the extent to which the new legislation
changes prior Nebraska law. This article will also highlight the
more significant sections of these acts and point out the problem
areas not covered. References in this article to the provisions of
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1. In the 86th Legislature, First Session, Senator Peter Hoagland introduced
legislative bills 439 and 440, which would enact respectively, the Uniform Trustees'
Powers Act and the Revised Uniform Principal and Income Act. Legislative bills
439 and 440 were assigned to the Legislature's Banking, Commerce and Insurance
Committee and both bills were held over for an interim study between the first and
second legislative sessions. This legislative study was called for by legislative reso-
lution 78. Pursuant to this legislative resolution, a study was undertaken and an ad
hoc committee of the Nebraska State Bar Association was formed to review the
provisions of both L.B. 439 and L.B. 440. After the ad hoc study committee finished
its review of the two bills and made its recommendations for change, the House of
Delegates of the Nebraska State Bar Association approved the amended versions of
L.B. 439 and L.B. 440 and recommended enactment. During this period of time an
interim study staff report was prepared pursuant to legislative resolution 78 for use
by the Banking, Commerce, and Insurance Committee. In the 86th Legislature,
Second Session, the provisions of L.B. 439 were transferred to L.B. 440. Thus, the
trustees' power legislation was placed in the same legislative bill as the principal
and income legislation.
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these acts are made to Nebraska Revised Statute section numbers
from the 1980 Cumulative Supplement.

THE NEBRASKA TRUSTEES' POWERS ACT

BACKGROUND

Unlike other fiduciaries who possess certain inherent powers
by virtue of their office, trustees have traditionally been regarded
as holding no inherent powers; the common law view being that
the powers of a trustee are derived exclusively from the language
of the instrument creating the trust.2 The historical basis for this
approach has been reviewed by others3 and, although it is com-
monly said that a trustee possesses only such express powers as
are granted to him by the creating instrument, the common law
soon began to expand by finding certain powers to be implied.4 On
the whole, however, the common law view was quite restrictive al-
though in certain cases a court of equity might permit a deviation
from the terms of the trust in order to accomplish the purposes for
which the trust was created.5 The common law rules of which we
are speaking were developed at a time when land was the principal
asset held in trust and the trustee was essentially a title holder
whose duty it was to turn over the trust res at some future time.6

Thus the common law doctrine of trustees' powers was tailored to
a time and function far different from the duties and responsibili-
ties of the modern trustee.

In the first half of the twentieth century the inadequacies of
the common law view toward trustees' powers became increas-
ingly apparent as the nature of the trustee relationship changed.
At the same time, however, the Restatement of Trusts continued to
espouse the older restrictive common law view as to trustees' pow-
ers.7 An attempt was made by the National Conference of Com-
missioners on Uniform State Laws in the 1930's to promulgate a
uniform trust act which would alleviate some of the restrictive
trustee powers rulings.8

2. Haskell, Some Problems With the Uniform Trustees' Powers Act, 32 LAw &
CONTEMP. PROB. 168, 169 (1967).

3. See, e.g., Fratcher, Trustees' Powers Legislation, 37 N.Y.U. L. REV. 627
(1962).

4. III A. ScoTr, THE LAW OF TRUSTS § 186 at 1497 (3d ed. 1967). As for Ne-
braska law, see Refshauge v. Sesostris Temple Ancient Arabic Order Nobles, 139
Neb. 775, 782, 298 N.W. 755, 758 (1941).

5. RESTATEMENT (SECOND) OF TRUSTS § 167 (1959).
6. Fratcher, supra note 3, at 658.
7. RESTATEMENT OF TRUSTS § 186 (1935).
8. T. SHAFFER, THE PLANNING AND DRAFTING OF WILIS AND TRUSTS 104 (2d ed.

1979).
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Legislative efforts directed at the problem of restrictive trustee
powers has usually taken one of four forms: (1) an act granting
trustees a few specified powers, such as the power to grant a min-
eral lease; (2) an act permitting incorporation by reference in the
trust instrument of all or some of the enumerated statutory pow-
ers; (3) a broad trustees powers act granting to trustees basic pow-
ers set forth in the statutes; (4) a statute giving the trustee the
power to act as a prudent man dealing with the property of an-
other.9 In its promulgation of the Uniform Trustees' Powers Act of
1964, the National Conference of Commissioners on Uniform State
Laws opted for a combination of approaches (3) and (4), combin-
ing a "prudent person" approach with a grant of specified enumer-
ated powers. 10 Despite this, a number of states have enacted an
incorporation by reference statute which allows the trust drafts-
man to incorporate by reference a list of statutory powers." Pro-
fessor Shaffer has pointed out that this type statute serves mainly
to save secretarial time and is of no value to a draftsman who does
not know how to incorporate or does not bother to incorporate by
reference.' 2 Furthermore, according to Professor Shaffer, this type
of statute can create tax problems by granting certain powers to a
trustee that may have undesirable tax consequences. 3 Finally,
Professor Shaffer offers the following conclusion in regard to the
various types of trustees' powers legislation:

[TIhe [Uniform] Act is the best approach to statutory
powers, if not the best vehicle for them. Incorporation-by-
reference statutes, by contrast, provide too limited a cure;
the judicial-power statute is not much help; and the broad,
"prudent-man" proposal would be too vague to cure
anything.

14

Since the Nebraska legislature has agreed in its assessment of the
trustees' powers solution by adopting the uniform act approach, let
us take a closer look at the philosophy of the Uniform Trustees'
Powers Act.

The Uniform Act makes what one commentator has called

9. J. DUKEMINIER & S. JOHANSON, FAMILY WEALTH TRANSACTIONS: WILLS,

TRUSTS, AND ESTATES 1208, 1208-09 (2d ed. 1978).
10. See generally Horowitz, Uniform Trustees' Powers Act, 41 WASH. L. REV. 1

(1966).
11. According to Dukeminier and Johanson, eight states have such a type of

statute. J. DUKEMINIER & S. JOHNASON, supra note 9, at 1208. South Dakota has re-
cently enacted this type of statute. S.D. CoMP. LAws ANN. § 55-1A et. seq. (Supp.
1979).

12. T. SHAFFER, supra note 8, at 106.
13. Id. See generally C. LOWNDES, R. KRAMER & J. McCoRD, FEDERAL ESTATE

AND GIFr TAXES §§ 8.9, 9.20, 16.7-8 (3d ed. 1974).
14. T. SHAFFER, supra note 8, at 151.
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"three radical changes" in the law of trustees powers.1,5 First, it
grants a wide array of powers to the trustee and further provides
that these powers are applicable to all trusts, unless the instru-
ment expressly denies them.16 Second, the act, in addition to
granting 26 explicit powers to a trustee, grants to the trustee a
"prudent man" standard in that it gives the trustee "power to per-
form, without court authorization, every act which a prudent man
would perform for the purpose of the trust."17 Third, the act fur-
nishes protection for third persons who deal with the trustee by
not requiring them to inquire as to the legitimacy of the trustee's
actions.' 8 Nebraska now becomes the eleventh state to adopt the
Uniform Trustees' Powers Act 19 and while much of the commen-
tary on the Uniform Act has been favorable, 20 some commentators
have criticized certain provisions of the act. 21 Certain of the pow-
ers granted to a trustee under the Uniform. Act reflect a departure
from the common law.22 For example, certain of the provisions in
the Uniform Act have been characterized as violations of the trust-
ees' duty of fiduciary responsibility. 23 This article will not con-
tinue that debate; the main thrust of the article is to examine the
Nebraska version of the Uniform Trustees' Powers Act to see in
what manner it varies from the Uniform Act and to offer an assess-
ment as to its utility.

NEBRASKA DEPARTURES FROM THE UNIFORM ACT

Omissions

Section 3 of the Uniform Trustees' Powers Act contains a list of the
powers conferred on the trustee by virtue of his office. Subsection
(a) of this section sets up the prudent man standard and subsec-

15. Id. at 105.
16. UNIFORM TRUSTEES' POWERS ACT § 2.3. The fact that the trust instruments

may negate the provisions of the Act clearly make this Act a rule of construction.
17. UNIFORM TRUSTEES' POWERS ACT § 3.
18. UNIFORM TRUSTEES' POWERS ACT § 6.
19. This would be true according to the Uniform Laws Annotated listing. 7A

UNIFORM LAWS ANNOTATED 761 (Master ed. 1978). Whether or not a state's adoption
of a version of the Uniform Act qualifies it as a "Uniform Act" state is a matter of
interpretation and judgment. New Mexico, for instance, has enacted the very heart
of the Uniform Act by enacting Section 30 of the Uniform Act-the section dealing
with "Powers of Trustees Conferred by this Act." N.M. STAT. ANN. § 45-7-401 (1978).
According to Uniform Laws Annotated, New Mexico does not qualify as a Uniform
Act State. Nebraska should clearly qualify however.

20. See, e.g., Horowitz, supra note 10, at 31.
21. See, e.g., Hallgring, Uniform Trustees' Powers Act and the Basic Principles

of Fiduciary Responsibility, 41 WASH. L. REv. 801, 802 (1966); Haskell, supra note 2,
at 182.

22. See notes 46-50 and accompanying text infra.
23. Hallgring, supra note 21, at 811-23.
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tion (c) grants specific powers to the trustee. Subsection (b) of
the Uniform Act generally provides that a trustee has a duty not to
deprive a beneficiary or donor of an available tax credit, exemp-
tion, or deduction.24 Many states in adopting the Uniform Act ei-
ther substantially "gutted" this subsection, or like Nebraska
simply failed to adopt it.25 There seem to be good reasons for not
adopting subsection 3(b), among them are the following: (1) the
Uniform Trustees' Powers Act is an act dealing with powers not
duties and the duty imposed upon a trustee by section 3(b) seems
out of place in an act listing trustees' powers;26 (2) as a recent law
review article has pointed out,2 7 the implementation of the fiduci-
ary rule enunciated in section 3(b) is extremely complex and diffi-
cult to apply in practice; (3) it can be argued that the duty imposed
under section 3(b) is already encompassed by the trustees' over-
riding duties of impartiality and fairness, and no further delinea-
tion of this duty is required.

Nebraska likewise did not adopt section 4 of the Uniform Act,
which provides that a trustees' office is not transferable to another
and further provides that a trustee may not delegate the entire ad-
ministration of the trust to a co-trustee or another.28 It would ap-
pear that the Nebraska legislature's failure to adopt this section is
not significant in that it merely restates the common law view, as
evidenced by section 171 of the Restatement (Second) of Trusts. 29

Section 9 of the Uniform Act, the uniformity of interpretation sec-
tion, was not added to the Nebraska Trustees' Powers Act under
the theory that since Nebraska did not adopt the Uniform Act ver-
batim, a uniformity of interpretation section was not required.30

24. UNIFORM TRUSTEES' POWERS ACT § 3(b):

In the exercise of his powers. . .a trustee has a duty to act with due regard
to his obligation as a fiduciary, including a duty not to exercise any power
under this Act in such a way as to deprive the trust of an otherwise avail-
able tax exemption, deduction, or credit for tax purposes or deprive a donor
of a trust asset of a tax exemption, deduction, or credit or operate to impose
a tax upon a donor or other person as owner of any portion of the trust....

Id.
25. See 7A UNIFORM LAWS ANNOTATED 768-69 (Master ed. 1978).
26. The RESTATEMENT (SECOND) OF TRUSTS accurately reflects the duty-power

distinction. See generally RESTATEMENT (SECOND) OF TRUSTS Ch. 7 (1959).
27. Accord, Dobris, Equitable Adjustments in Postmortem Income Tax Plan-

ning: An Unremitting Diet of Warms, 65 IOWA L. REV. 103, 103-06 (1979).
28. UNIFORM TRUSTEES' POWERS ACT § 4: "The trustee shall not transfer his of-

fice to another or delegate the entire administration of the trust to a co-trustee or
another." Id.

29. RESTATEMENT (SECOND) OF TRUSTS § 171 (1959).
30. Nebraska will surely be classified as a "Uniform Act" State. See note 19

supra. Given this fact, the uniformity of interpretation section ought to have been
retained.
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Revisions

Section 1 of the Uniform Act defines the terms "trust,"
"trustee" and "prudent man." In revising this section for use in
Nebraska, the legislature keyed the definitions of "trust" and
"trustee" to the provisions of the Nebraska Probate Code
(N.P.C.). 31 Likewise, Nebraska keyed the Uniform Act "prudent
man" standard to the "prudent person" standard applicable to
trustees under the N.P.C. 32 Since the Nebraska Trustees' Powers
Act is being inserted as a part of the N.P.C.,33 the Nebraska amend-
ments to section 1 of the Uniform Act are sensible and logical.

Section 5 of the Uniform Act deals with the power of a court to
permit deviation or to approve transactions involving a conflict of
interest. Nebraska adopted subsection 5(a) verbatim,34 which
deals with the power of the court to permit deviation. 35 Subsection
5(b) enunciates rules for conflicts of interests when the interests
of the trustee in his individual and fiduciary capacities conflict.
The problem of the trustees' conflict of interest falls under the gen-
eral topic of a trustees' duty of loyalty, and common law rules have
been formulated regarding the duty of the trustee "to administer
the trust solely in the interest of the beneficiary. '36 Formulating a
statutory rule with respect to conflicts of interest has proved to be
troublesome and the Uniform Act solution, which requires court
approval in some conflict situations, has come under criticism for
the types of transactions it authorizes. 37 The Nebraska solution, as
provided in the Nebraska Trustees' Powers Act, is to apply the
N.P.C. rule for conflicts of interest involving personal representa-

31. NEB. REV. STAT. § 30-2819(1) (Cum. Supp. 1980). For a definition of "trust"
and "trustee" see NEB. REV. STAT. § 30-2209(50) & (51) (Reissue 1979).

32. NEB. REV. STAT. § 30-2813 (Reissue 1979); UNIFORM TRUSTEES' POWERS ACT

§ 3(a). For the pre-code standard, see In re Estate of Linch, 137 Neb. 705, 713, 287
N.W. 88, 93 (1939).

33. Part 4 of Article VII of the Uniform Probate Code was set aside as the ap-
propriate place to insert Trustees' Powers provisions. NEB. REV. STAT. § 30-2819(2)
(Cum. Supp. 1980). For the prudent man standard under the Nebraska Probate
Code, see NEB. REV. STAT. § 30-2813 (Reissue 1979).

34. NEB. REV. STAT. § 30-2822(1) (Cum. Supp. 1980).
35. A distinction that should be noted here is that a deviation a trustee seeks

may be termed either "administrative" or "distributive." Administrative deviations
are the objects of concern in § 5 of the Uniform Trustees' Powers Act for section five
speaks of relieving a trustee "from any restrictions on the trustee's power..." (em-
phasis added). § 167 of the RESTATEMENT (SECOND) OF TRUSTS provides the com-
mon law rules for administrative deviation-rules that were left untouched by § 5 of
the Uniform Act. Distributive deviations are not covered in § 5 of the Uniform Act.
For the common law rule, see RESTATEMENT (SECOND) OF TRUSTS § 168 (1959).

36. RESTATEMENT (SECOND) OF TRUSTS § 170 (1959). The comments to this sec-
tion provide examples of conflicts of interest.

37. Haskell, supra note 2, at 182-83; see Hallgring, supra note 21, at 802.
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tives 38 to trustees. 39 It might be argued that the conflict of inter-
ests rule for personal representatives should not be applied to
trustees because the functions of the two offices are different: one
envisions a short term winding up process while the other may
continue for years and years. Likewise, it may be said that the Ne-
braska solution to conflict of interest problems involving trustees
does not specifically address some of the more difficult and far
reaching problems involving conflicts of interest such as, retention
of assets by the trustee in which the trustee has an interest, al-
lowing the trustee to pay his own compensation and permitting a
trustee to engage the services of associates for assistance in the
administration of the trust.40 The Nebraska standard of "any
transaction which is affected by a substantial conflict of interests"
has a vagueness that provides little guidance for fiduciaries. Still,
it can be argued that the overriding duties of loyalty and impartial-
ity, which are obligations imposed by law on the trustee, are not
expressly overriden in the Nebraska Trustees' Powers Act. Con-
duct which is detrimental to a beneficiary and causes a loss to him,
if unreasonable, and not in accordance with the standard imposed
by law on trustees, would result in trustee liability. This should
cause Nebraska trustees to tread lightly in cases involving conflicts
of interest even though the statutory rule seems nebulous.

Powers Granted to the Trustee Under the Nebraska Trustees'
Powers Act

Section 3 of the Uniform Trustees' Powers Act is the very heart
of the Uniform Act for it is the section which confers a list of pow-
ers upon the trustee. Subsection 3(a) of the Uniform Act grants to
the trustee the power to perform without court authorization every
act a prudent man would perform for purposes of the trust, "in-
cluding but not limited to the powers specified in subsection (c)." 41

Subsection 3(c) is a listing of twenty-six specific powers which the
trustee possesses.

Nebraska adopted the "prudent trustee" theory of section
(3) (a) of the Uniform Act with only a cosmetic alteration.42 With
respect to the long list of trustees powers under subsection 3(c) of

38. NEB. REV. STAT § 30-2474 (Reissue 1979).
39. NEB. REV. STAT. § 30-2822(1) (Cum. Supp. 1980).
40. The Uniform Act does address itself to each of these types of transactions.

UNIFORM TRUSTEES' POWERS ACT § 5(b).
41. This section adopts the thesis put forth by Professor Fratcher. See Fratch-

er, supra note 3, at 660.
42. Nebraska uses prudent "person" as opposed to prudent "man." NEB. REV.

STAT. § 30-2821(1) (Cum. Supp. 1980).
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the Uniform Act, the Nebraska Trustees' Powers Act adds an addi-
tional power, namely, the power to "consolidate any separate trust
with any other trust with substantially similar provisions for the
same beneficiary or beneficiaries. '43 Although it might be argued
that this additional power violates the trustee's duty not to mingle
funds of separate trusts,4 it would seem that administrative prac-
ticality should override any technical violation involving the duty
not to mingle the funds of separate trusts.

Nebraska adopted, verbatim, 20 of the 26 powers listed under
the Uniform Act.45 While certain of these listed powers restate ex-
isting Nebraska law, 46 certain granted powers are clearly designed
to eliminate doubt raised by the common law, absent some mani-
festations of intent by the settlor, as to whether the following limi-
tations on the trustee's powers still remain: a trustee had no
power of sale;47 a trustee had no power to sell on credit;48 a trustee
could not make improvements upon trust property;49 a trustee
could not borrow money or encumber or mortgage the trust res;50 a
trustee could not make a lease extending beyond the period of the
trust or grant a mineral lease.51 Let us now look at several of the
more important trustee's powers listed in the Nebraska Trustees'
Powers Act to determine to what extent these rules depart from
prior rules and to what extent they follow the Uniform Act.

The first of the trustee powers included within the laundry list
of powers in the Nebraska Act is the power to collect, hold, and
retain trust assets even though the trustee has a personal interest
in the asset.52 This provision, copied verbatim from the Uniform
Act, is one of the more controversial topics of the Act, involving as
it does the question of the trustee's loyalty and the problem of con-
flict of interest. It is probably true that this section authorizes a

43. NEB. REV. STAT. § 30-2821(2)(aa) (Cum. Supp. 1980).
44. RESTATEMENT (SECOND) OF TRUSTS § 179 (1959). For Nebraska law, see

Pike v. Triska, 165 Neb. 104, 126, 84 N.W.2d 311, 324 (1957).
45. The six powers altered by the Nebraska legislature are: UNIFORM TRUST-

EES' POWERS ACT § 3(c) (3),(5),(6),(18),(22) & (23).
46. Compare UNIFORM TRUSTEES' POWERS ACT § 3(c) (17) (power to procure in-

surance) with United States Nat'l Bank v. Alexander, 140 Neb. 784, 793-95, 1 N.W.2d
920, 926-27 (1942); compare UNIFORM TRUSTEES' POWERS ACT § 3(c) (25) (power to
defend claims against trust estate) with In re Estate of Linch, 136 Neb. 705, 732, 287
N.W. 88, 93 (1939); compare UNIFORM TRUSTEES' POWERS ACT § 3(c)(16) (power to
hold securities in name of a nominee) with NEB. REV. STAT. § 24-604 (Reissue 1979).

47. See III A. ScoTr, THE LAW OF TRUSTS § 190 (3d ed. 1967).
48. Id. at § 190.7.
49. Id. at § 188.2.
50. Id. at § 191.
51. Id. at §§ 189.2 & 189.7.
52. NEB. REV. STAT. § 30-2821(2) (a) (Cum. Supp. 1980).
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form of self-dealing that runs contrary to the common law.53 It
must be remembered, however, that merely having the power to
retain an asset in which the trustee has a personal interest does
not exculpate the trustee from liability if the investment is im-
proper. Indeed, it may well be that the problem involved here is
more properly categorized as an investment problem. 54

Under section 3(c) (3) of the Uniform Act, the trustee is au-
thorized to continue or to participate in the operation of the busi-
ness. Under the Nebraska Trustees' Powers Act the language of
the Uniform Act was expanded to clarify the types of business en-
tities that the trustee may continue to participate in or enter into.55

This would seem to be a sensible amendment in that a trustee's
ability to participate in a business operated by the settlor should
be expansive so as to allow the trustee the authority to continue
whatever legal entity the settlor has selected and to effectuate
changes in the form of the business. Under Section 3(c) (5) of the
Uniform Act, the trustee is authorized to invest and reinvest trust
assets according to the trust terms or as provided by law. The Ne-
braska Trustees' Powers Act slightly amends this section by ad-
ding the word "retain" and providing for investment and
reinvestment of trust assets in accordance with "the provisions of
the trust or as provided by law applicable to trustees." These
changes do not appear to be significant as the retention of trust
assets issue is essentially an investment problem.

Section 3(c) (6) of the Uniform Act authorizes a trustee to "de-
posit trust funds in a bank, including a bank operated by the
trustee." The Nebraska version of this section authorizes a
trustee, "[t]o deposit but not to invest, trust funds in a financial
institution, including a financial institution operated by the trustee
as otherwise authorized by law or regulations governing trust-
ees."56 It seems clear that this provision of the Uniform Act was
designed to eliminate the old conflict of interest problem involving
a corporate trustee who deposits funds in its own institution.5 7

One difficulty with the language of the Uniform Act is the use of
the word "bank," since this term seems unduly limiting. For this
reason it was suggested, at the drafting stage, that the term "bank"

53. RESTATEMENT (SECOND) OF TRUSTS § 170, Comment n (1959).
54. Admittedly, the governing standard is somewhat vague. See NEB. REV.

STAT. § 24-601 (Reissue 1979).
55. NEB. REV. STAT. § 30-2821(2) (c) (Cum. Supp. 1980) ("including, but not lim-

ited to, general partnerships, limited partnerships, joint ventures, and other unin-
corporated associations").

56. NEB. REV. STAT. § 30-2821(2) (f) (Cum. Supp. 1980).
57. See RESTATEMENT (SECOND) OF TRUSTS § 170, Comment m (1959).
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be stricken and a broader term be utilized. While it is true that the
term "financial institution" does not broaden the scope of permis-
sible depositories, the phrase "but not to invest" creates an ambi-
guity. The difficulty here is that the provision under discussion is
not intended to state a rule with respect to proper investments to
be made by a trustee; its sole purpose is to specify that a trustee
has power to deposit trust funds. By the use of the word "invest"
the section reads as though a trustee may not invest trust funds in
a financial institution, a problem that should be covered by the
particular statutes dealing with the propriety of trustee invest-
ments,58 and not this section. Further legislative action may be re-
quired in order to clarify the true meaning and intent of the
legislature.

5 9

The Uniform Act, in section 3(c) (7), provides generally that a
trustee may acquire or dispose of a trust asset for cash or on credit
and also provides for leasing and mortgaging of trust assets. It is
interesting to note that the section does not use the term "sale"
and yet this is the very power provided by this section. By adopt-
ing the provisions of the Uniform Act verbatim, the Nebraska legis-
lature has changed the common law rules heretofore existing in
this state.60 This change would not seem to be of revolutionary sig-
nificance in light of the fact that the ordinary trust is one which
contains securities or other investments which are readily market-
able. For this type of trust, it is absolutely essential that a trustee

58. NEB. REV. STAT. § 24-601 (Reissue 1979).
59. Nebraska is not the only state to change the Uniform Act language and end

up with a mess. When Utah adopted the Uniform Act, it changed § 3(c) (6) as fol-
lows: "to deposit or invest trust funds in a bank, including a bank operated by the
trustee." UTAH CODE ANN. § 75-7-402(3) (f) (1978) (emphasis added). This provision
has been criticized as a violation of the trustee's duty of loyalty. Comment, The
Utah Trustees' Powers Provisions-New Flexibility for Trustees and New Risks for
Beneficiaries, 1977 UTAH L. REV. 265, 288 (1977).

The Minnesota and South Dakota incorporation by reference statutes' ap-
proach to this problem is to use Uniform Act language allowing a trustee to deposit
funds in a bank, "including a bank operated by the trustee," and adds "or in a state
or federal savings and loan association." MINN. STAT. ANN. § 501.66(7) (West Supp.
1980); S.D. CoMP. LAWS ANN. § 55-lA-10 (Supp. 1980). Existing Nebraska law
whould authorize a trustee to "invest" funds in a building and loan association or a
federal savings and loan association. NEB. REV. STAT. § 8-318 (Reissue 1977). But
what about a state-chartered industrial loan and investment company or credit
union? It was with this problem in mind that the term "financial institution" was
substituted. Presumably the "but not to invest" language was directed at the con-
flict of interest involving a trustee bank's purchase of its own shares-the very act
permitted under the Utah amendment.

60. "Ordinarily the legal presumption exists that a trustee has no power to sell
or mortgage the trust estate." Snyder v. Collier, 85 Neb. 552, 558, 123 N.W. 1023, 1025
(1909). For further case law, see R. VOLKMER, NEBRASKA ANNOTATION TO THE RE-
STATEMENT (SECOND) OF TRUSTS §§ 190-91 (1971).
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have the power to convert these assets into more productive as-
sets. A prudent draftsman should anticipate the question of
whether or not a trustee should be able to sell realty by placing
express limitations on the sale of real property such as the family
farm or ranch if that is the intent of the settlor.

The Uniform Act provides in section 3(c) (10) that the trustee
may enter into a lease or renew a lease beyond the term of the
trust. Nebraska adopted the section verbatim from the Uniform
Act and, while it again represents a change from existing common
law,6 1 it is doubtful that this change is detrimental to the interest
of the beneficiaries.

Under section 3(c) (18) of the Uniform Act, the trustee is au-
thorized to borrow money and the Nebraska version thereof makes
it clear that the borrowing can be from the trustee itself. This situ-
ation raises the spectre of self-dealing but, in the nature of things,
this power is not likely to be abused.

The Uniform Act provides under section 3(c) (20) that the
trustee may pay his own compensation. The Nebraska statute is
identical. It has been pointed out that this provision authorizes a
trustee to set his own compensation, an obvious conflict of inter-
est.62 The Uniform Act provision relating to conflict of interest
does not require court authorization for this situation, a result that
some find terribly unfair to the beneficiary. 63 If the philosophy of
the Uniform Probate Code is accepted, it would seem that payment
by a trustee of his own compensation without court order is per-
missible under the theory that the court should act passively, yet
be available and open to review any issues raised at the behest of
an interested party when called upon to do so.6

Under Uniform Act section 3(c) (22), the trustee is granted the
power to make payments directly to a beneficiary-a form of facil-
ity of payment clause. The Nebraska legislature slightly altered
the Uniform Act in providing for payment to a person "having legal
custody of the beneficiary." 65

Under section 3(c) (23) of the Uniform Act, the trustee is au-
thorized to effect distribution of property in undivided or divided

61. RESTATEMENT (SECOND) OF TRUSTS § 189, Comment c (1959).
62. Hallgring, supra note 21, at 816.
63. See id. at 817. Recall that the Nebraska solution to the conflict of interest

problem involves the test of "any transaction...affected by a substantial conflict of
interest." See note 37 and accompanying text supra.

64. Obviously a beneficiary could raise the issue of the reasonableness of the
trustee's compensation. See NEB. REV. STAT. § 30-2806 (Reissue 1979) (court has
jurisdiction to "review trustees' fees").

65. Other Uniform Act states have made similar changes. See 7A UIFORM
LAws ANNOTATED 769 (Master ed. 1978).
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interests and to adjust resulting differences in valuation. The Ne-
braska legislature again slightly amended this section in an at-
tempt to secure the most favorable tax benefits for distributees. 66

Uniform Act section 3(c) (24), which permits the trustee to
delegate any act of administration and allows a trustee to act on
the advice of the agent without independent investigation, has
been sharply criticized.67 Nebraska adopted this provision without
change.

Other Provisions

The Nebraska Trustees' Powers Act tracks the language of the
Uniform Act section 6 as it relates to powers exercisable by joint
trustees and their liability. This section changes the common law
rule that trustees must act unanimously,68 but once again it ap-
pears the change is salutary.69 Nebraska also adopted section 7 of
the Uniform Act, a section authorizing third persons to rely upon
the trustee's actions and to be under no duty to inquire whether or
not the trustee was acting within his power. This provision has
been termed a "radical"70 one which "provides unusually broad
protection for third persons who deal with the trustee."' 71 Here
again there is a change from the common law which seems to place
a duty on the third person in certain circumstances although the
rules were not all that clear under the common law.7 2 This section
seems consistent with prior Nebraska law dealing with the powers
of a trustee in regard to his legal authority to sell real estate. 73

APPLICATION OF ACT

The Nebraska Trustees' Powers Act provides as to the applica-
tion of the act, "[e]xcept as specifically provided in the trust in-
strument,. . . this act shall apply to any trust established before or
after the operative date of this act and to any trust asset acquired

66. See generally 4 J. RABKiN & M. JOHNSON, FEDERAL INCOME, GiFr AND ESTATE
TAXATION § 54.07 (1980).

67. See Hallgring, supra note 20, at 819-23; Haskell, supra note 1, at 175-79.
68. RESTATEMENT (SECOND) OF TRUSTS § 194 (1959). For Nebraska law see In re

Estate of Gibbons, 132 Neb. 538, 541, 272 N.W. 553, 554 (1937).
69. Surely the draftsman of a trust containing multiple trustees should antici-

pate this problem and draft around it.
70. T. SHAFFER, supra note 8, at 105.
71. J. DUKEMINIER & S. JOHANSON, supra note 9, at 1212.
72. See IV A. ScOTr, THE LAW OF TRUSTS § 297 (3d ed. 1967).
73. See NEB. REV. STAT. § 76-635 (Reissue 1971) (repealed 1973); Bauer v.

Bauer, 136 Neb. 329, 332, 285 N.W. 565, 568 (1939). See also Lawyer's Desk Book of
Nebraska State Bar Association, Title Standard No. 32.
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by the trustee before or after the operative date of this act. ' 74 This
is an important section establishing that the Trustees' Powers Act
is a rule of construction. This means that any power granted by
this act may be negated by the settlor. This section further estab-
lishes the fact that the act is intended to be as retroactive as possi-
ble in its application to existing trusts. A question may be raised
as to whether or not an existing trust instrument which specifies
that the trustee shall have "the following powers" negates the ap-
plication of the act. It would seem that such a listing of powers in
the ordinary trust instrument does not specifically negate the ap-
plication of the act so as to prevent its applicability to existing
trusts. 75 Recall that the operative date for this act, as well as the
Principal and Income Act, is January 1, 1981.

CONCLUSION

The Nebraska Trustees' Powers Act represents a significant
change in the law of trust administration in the state of Nebraska.
No longer are Nebraska trustees saddled by restrictive common
law rules regarding their powers; no longer are Nebraska attorneys
required to place a laundry list of powers in their trust instru-
ments. While there is no doubt that some provisions of the Ne-
braska Trustees' Powers Act may not fit the particular need of
every draftsman, it would seem that the vast majority of powers
granted to trustees under this act are those which the ordinary
trustee should possess in order to effectively administer a trust.
The draftsman of a trust remains free to negate any of the powers
contained in this act and thereby render the provisions of this act
inoperative. Although fine tuning of the statute may be required,
the Nebraska Trustees' Powers Act represents a worthwhile and
valuable contribution to the Nebraska law of trusts.

74. NEB. REV. STAT. § 30-2825 (Cum. Supp. 1980).
75. The "unless limited" language of § 30-2820 is relevant. It would be highly

unusual for a trust executed prior to 1979 to contain language which states that
"this instrument shall not be governed by the Nebraska Trustees' Powers Act"-an
Act that did not then exist. On the other hand, under NEB. REV. STAT. § 30-2820, a
trustee has the statutory powers of L.B. 440 "unless limited in the trust instru-
ment." It is conceivable that a pre-1979 trust could contain language granting a
trustee specified powers "and no other powers." This is probably a "limitation"
whereas "my trustee shall have the following powers" is not a limitation unless the
word "only" appears.
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NEBRASKA PRINCIPAL AND INCOME ACT

BACKGROUND

The writers of a leading casebook have introduced the problem
of allocating for successive beneficiaries in the following fashion:

The normal trust pattern consists of a trust to pay the in-
come from the trust to a name beneficiary (frequently the
settlor's wife) for life and to turn the principal of the trust
over to one or more beneficiaries (typically the settlor's is-
sue) upon the death of the income beneficiary. Such a pat-
tern requires the trustee to make an allocation of receipts
and expenses between income and principal. A century
ago the problem was simple; the res of the trust would
most likely be realty, the rents and profits would consti-
tute the income, current charges such as taxes and repairs
would be charged against income to determine net in-
come; and the principal remained easily ascertainable-
the realty itself. The shift of the trust res from realty to
stocks and bonds, or a going business, has introduced new
complications. Are stock dividends principal or income?
When are cash dividends realized as income, when de-
clared or when payable? Should some of the expenses of
administration (the trustee's fees) be charged against
principal since the services benefit the principal benefici-
ary as well as the income beneficiary? If the trust consists
of a going business, can reserves be set up out of current
gross income even though they may ultimately benefit the
principal beneficiaries? Fundamental is the issue of ap-
propriate method of determining income and principal. Is
"income" a legal or economic concept? Who is to deter-
mine its specific content, the lawyer or the accountant?
Can the settlor effectively spell out its content or "dele-
gate" the power to the trustee to do so? What influence
will concepts of income developed in other impinging
fields of law, notably taxation, have? The allocation of re-
ceipts and expenditures to the principal and income ac-
counts is one of the most difficult problems facing a
fiduciary today.76

The trustee's common law duties may be stated generally:

76. J. RrrcHIE, N. ALFORD, JR. & R. EFFLAND, CASES AND MATERIALS ON DECE-
DENT'S ESTATES AND TRUSTS 1297 (5th ed. 1977) (footnotes omitted). The "normal
trust pattern", referred to above, with the resulting problems of allocation, appor-
tionment and trustee impartiality, may be giving way to a new dispositive scheme
in trusts-the annuity trust and the unitrust. Under the former type of trust, the
trustee pays the beneficiary a specified sum annually; under the latter type of trust,
the beneficiary periodically receives a certain percentage of the fair market value of
the trust assets. In either case the trustee need not be concerned with the amount
of "income" earned by the trustee nor is the trustee concerned with the source of
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when there are two or more beneficiaries of a trust, the trustee is
under a duty to deal impartially with them,7 7 and where the trust is
created for successive beneficiaries, the trustee is under a duty to
each of them to act with "due regard to their respective inter-
ests. '78 The "due regard" principle as applied to successive benefi-
ciaries could be analogized to the prudent man standard applied in
the area of trustees' investments. The difficulty, of course, is that
in the context of a trustee having to make determinations as to
what is income and what is principal, the "due regard" principle
furnishes little in the way of concrete guidelines for the trustee.
While it is certainly true that the settlor of a trust might anticipate
this problem and attempt to handle it by draftsmanship, the fact is
that the problem under discussion is not one that typically has
been handled by draftsmanship.

In dealing with the principal-income problem, the trustee is
confronted with other duties imposed by the law of trusts, namely,
the (Juty to make the trust property productive 79 and the duty to
use reasonable skill and care in preserving the trust property.8 0 It

is to be noted that the former duty is of particular interest to the
income beneficiary who is vitally concerned that the property held
in trust is productive, i.e., that it produces income. On the other
hand, the remainderman of a trust is particularly concerned with
the duty of the trustee to preserve the trust property so that when
the time comes for the trustee to turn over the corpus of the trust
to the remainderman, there is something there for the remainder-
man to receive.

In the absence of directions in the governing instrument, a
trustee might conceivably seek instructions from an appropriate
court in a case in which the trustee is undecided whether to make
an allocation to the principal or income account. 81 A trustee may
on the other hand, make a decision, without court instruction and
later find itself surcharged in a suit brought at the behest of a dis-
appointed beneficiary. The trustee might also ask the legislature
to enact a particular rule with respect to certain recurring
problems in the area of principal and income allocation and
thereby be guided by a fixed rule. The problem with these ap-

funds for payment of expenses. In some instances tax law dictates this form of
trust. See LR.C. § 664.

77. RESTATEMENT (SECOND) OF TRUSTS § 183 (1959).
78. Id. at § 232.
79. Id. at § 181.
80. Id. at § 176.
81. NEB. REV. STAT. § 30-2806 (Reissue 1979) (court has jurisdiction "to instruct

trustees").
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proaches is that they are piecemeal solutions and do not provide
the trustee with a comprehensive set of guidelines to follow.

It was with this problem in mind that the National Conference
of Commissioners on Uniform State Laws promulgated in 1931 the
Uniform Principal and Income Act (Uniform Act). 82 This act was
intended to be a comprehensive act addressing most of the com-
mon problems encountered by trustees in the allocation of receipts
to either principal or income and the charging of expenditures to
either principal or income. In 1962 the National Conference Com-
missioners on Uniform State Laws promulgated a Revised Princi-
pal and Income Act (Revised Act) to simplify the administration of
trusts in certain areas where the 1931 act had proved unworkable
or inconvenient. 83 As of 1979, thirty-six states have enacted either
the 1931 Uniform Act or the 1962 Revised Act or variations
thereof.84 Wisconsin was one of the states to enact the 1931 Princi-
pal and Income Act 85 and in the 1970's a Wisconsin State Bar Com-
mittee was formed to study the 1962 act. Wisconsin ultimately
adopted a principal and income act based upon the Revised Princi-
pal and Income Act.86 It was the Wisconsin Act that the ad hoc
study committee of the Nebraska State Bar Association looked to
in recommending changes to the 1962 Revised Uniform Act. Al-
though the Nebraska Principal and Income Act is very similar to
the Wisconsin version of the Revised Uniform Act, there are differ-
ences between the Nebraska and Wisconsin acts. The Nebraska
Principal and Income Act is, however, so closely modeled after the
provisions of the Revised Principal and Income Act that it may be
safely said that Nebraska, like Wisconsin, is a Revised Uniform Act
state.

87

What follows will be a section by section discussion of the Ne-
braska Principal and Income Act. An attempt will be made to
highlight the distinction between the Nebraska provisions and
those of the Wisconsin and Revised Uniform Acts and to point out
the areas in which the Nebraska Act changes Nebraska law. The
section by section discussion will conclude with a commentary on
the Nebraska Act.

82. 7A UNIFORM LAWS ANNOTATED 461 (Master ed. 1978).
83. Id. at 429-30.
84. Id. at 24, 27 (Supp. 1979). Twenty-two states have enacted the revised 1962

Act; fourteen states retain the 1931 Act. Id.
85. 1957 Wis. LAws ch. 300.
86. WIs. STAT. ANN. § 701.20 (West 1979).
87. 7A UNIFORM LAWS ANNOTATED 24 (Supp. 1979) lists Wisconsin as a state

that has adopted the Revised Uniform Act, with a notation that Wisconsin act "con-
forms substantially" to the 1962 Revised Uniform Act.
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THE NEBRASKA PRINCIPAL AND INCOME ACT

The Act as a Constitutional Rule

The first section of the Nebraska Principal and Income Act"8

follows nearly verbatim the Wisconsin Act. It corresponds with
section two of the 1931 Act and generally specifies the subject mat-
ter of the act and provides for incorporation by reference. This
section, along with the succeeding section of the Nebraska Act,
makes it clear that the rules stated under this act are rules of con-
struction which may be rebutted by a settlor.8 9 Likewise, this sec-
tion makes it clear that a settlor or a trust may grant discretion to a
personal representative or trustee in making apportionment and
allocation decisions. The advisability of using such a clause will be
addressed in conjunction with the discussion of the succeeding
section of the Nebraska act. It should be observed that this intitial
section of the Nebraska Act governs "the ascertainment of income
and principal and the apportionment of receipts and expenditures
in trusts and decedent's estates."90 Thus, the Nebraska Act follows
the Revised Act in limiting the applicability of the act to situations
involving a trust or a decedent's estate. Consequently, the rules
stated in the Nebraska Principal and Income Act are not directly
applicable to a legal life tenant and remainderman, although the
rules could be applied analogously.91

The Nebraska Principal and Income Act, like the Wisconsin
Act does not begin with a "definition" section in the manner of the
Uniform and Revised Acts.92 The Nebraska approach, borrowed
from Wisconsin, is to omit any reference to "income beneficiary"
and "remainderman." Thus, the Nebraska-Wisconsin approach is
broader than the Uniform and Revised Acts since they would ap-
ply even though only one beneficiary of a trust exists and the
trustee was to distribute the principal to that beneficiary at some
later date. 93 Obviously, in such a case the trustee's dilemma as to

88. NEB. REV. STAT. § 30-3101 (Cum. Supp. 1980).
89. The act applies "to the extent not inconsistent with the provisions of a cre-

ating instrument." Id.
90. Id. (emphasis added).
91. The 1931 Act expressly covered non-trust situations. See UNIFORM PRINCI-

PAL & INCOME ACT § 2 (1931). The state of Maryland, in adopting the 1962 Act, added
a section which has the effect of applying the rules of the 1962 Act to the legal life
tenant-remainderman. MD. [EST. & TRUSTSJ CODE ANN. § 14-211 (1974).

92. Definitions of statutory terms are found in NEB. REV. STAT. § 30-3103 (Cum.
Supp. 1980).

93. If a trustee is to hold the trust property until the single beneficiary of the
trust attains a certain age, then there are no "income" and "principal" beneficiaries
of the trust, yet the Nebraska and Wisconsin Principal and Income Acts would still
apply. Although the distinctions between "income" and "principal" would not af-
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allocation of income and principal is not nearly so great and has
probably far less impact on the beneficiary.

General Duty of Trustee as to Receipts and Expenditures

The first sentence of the "general duty" section 94 states the
hornbook rule with respect to the "due regard" principle for suc-
cessive beneficiaries. 9 5 To satisfy this "due regard" principle, a
trustee must allocate receipts and expenditures first, in accord-
ance with the creating instrument, 96 second, in accordance with
the provisions of the Nebraska Principal and Income Act and if
neither the creating instrument nor the act yields a governing rule,
then the trustee is to do what is "reasonable and equitable" in view
of the respective interests of the beneficiaries.

The Nebraska formulation of the "due regard" principle is
identical to that of the Wisconsin Act and varies only slightly from
the Revised Act. This language reiterates the fact that the Ne-
braska Principal and Income Act is a rule of construction and may
be expressly overriden by the settlor.97 Like the Nebraska Trust-
ees' Powers Act, a general prudent trustee rule is established. The
Nebraska-Wisconsin "reasonable and equitable" standard is in ac-
cord with that of the Revised Act although the Nebraska-Wiscon-
sin version omitted the prudent trustee language of the Revised
Act.9

Subsection (2) of the general duty section of the Nebraska Act
deals with the interaction of a trust provision granting a trustee
discretion to allocate income and principal and to apportion re-
ceipts and expenditures and the rules formulated in the act. This
subsection, which is in substance identical to the Revised Act, sim-
ply states that if such discretion is granted to the trustee, no infer-
ence arises "that the trustee has improperly exercised such
discretion from the fact that the trustee has made an allocation
contrary" to the provisions of the Nebraska Principal and Income

fect the distributive provisions of the trust, it may be necessary for the trustees, for
tax and accounting purposes, to allocate "income" and "principal" under state law.
This situation might also arise where an annuity trust or a unitrust is involved. See
note 76 supra.

94. NEB. REV. STAT. § 30-3102 (Cum. Supp. 1980).
95. See text accompanying note 78 supra.
96. Notwithstanding contrary provisions of the Nebraska Principal and Income

Act.
97. The settlor could not, of course, displace a rule of law since by definition a

rule of law overrides the settlor's intent. See NEB. REV. STAT. § 76-205 (Reissue
1976).

98. The "prudent trustee" standard applicable to Nebraska trustees is set forth
in NEB. REV. STAT. § 30-2813 (Reissue 1979).
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Act.9 9

This raises the question of what language is appropriate in the
trust instrument as it relates to the trustee's power to allocate be-
tween income and principal. The draftsman has three choices in
this regard: (1) he can remain silent as to the issue of allocation of
income and principal, thereby relying upon the nebulous reason-
able and equitable "due regard" principle; (2) the settlor-drafts-
man can make an effort to anticipate the types of receipts that will
accrue to the trust and then specify how they will be treated; and
(3) the draftsman can draft a discretionary clause along the follow-
ing lines: "The trustee is authorized to allocate, in his discretion,
and hold in part, to principal and income, all receipts and disburse-
ments, including trustee and attorney fees, for which no expres-
sion is made hereunder." It would seem that most draftsmen have
opted for the last method since it seems to be the most effective
means of effectuating the settlor's intent by allowing the trustee
freedom and flexibility to administer as he sees fit.'0 0 There are,
however, certain unresolved problems regarding such a discretion-
ary type of clause. It is unclear how far a court will go in permit-
ting the trustee to exercise this type of discretion.' 0 ' In addition,
certain tax problems might arise if the discretionary power is too
broadly granted. 0 2 It appears that the corporate trustee in this
area would like to have his cake and eat it too; at certain times the
trustee is begging for fixed and definite rules by which to adminis-
ter the trust and at other times the trustee cries out for flexibility
and freedom with broad discretionary grants of powers. This

99. NEB. REV. STAT. § 30-3102(2) (Cum. Supp. 1980).
100. The discussion of this topic relies heavily upon Hinds, Fiduciary and Ad-

ministrative Powers and Elections, in 1 ESTATE PLANNING (AN IN-DEPTH STUDY) 52-
57 (Nebraska Continuing Legal Education 1975).

101. This is particularly true in states that have not enacted the Revised Act.
See III A. ScoTr, THE LAW OF TRUSTS § 233.5 (3d ed. 1967). In states adopting the
language of the Revised Act it is clear that a trustee can allocate contrary to the
provisions of the Revised Act if given discretion to do so. REVISED UNIFORM PRINCI-
PAL AND INCOME ACT § 2(b); see Detroit Bank & Trust Co. v. United States, 338 F.
Supp. 971, 976 (E.D. Mich. 1971). Just as the settlor may override the otherwise
governing legal rules, so he is permitted to delegate that authority to the trustee by
the use of a broad discretionary clause. Once more it is evident that the rules re-
garding ascertainment of principal and income are true rules of construction, not
rules of law. See note 97 and accompanying text supra.

102. An illustrative example is the qualification for a charitable deduction under
estate tax law that the value of the interest passing to the charity must be "pres-
ently ascertainable." See Treas. Reg. § 20-2055-2(a) (1979). If a very broad discre-
tionary power is granted to a trustee, is the value of the interest given to a charity
"presently ascertainable"? For one approach with a review of one state's problems,
see Worcester County Nat'l Bank v. King, 359 Mass. 231, -, 268 N.E.2d 838, 840-41
(1971).
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schizophrenic attitude underlies many of the particular problems
to be discussed hereafter.

"Income" "Principal", and Other Definitions

In the third section of the Nebraska Principal and Income
Act,10 3 definitions are provided for the most critical terms-"in-
come," "principal"-as well as certain other terms. Here again the
Nebraska version is very similar to that of Wisconsin which varies
only slightly from section 3 of the Revised Act. This is an "um-
brella" section, embracing as it does general definitions of "in-
come" and "principal," while other sections of the act give more
specific guidelines as to the meaning of these terms in the context
of particular transactions. The Nebraska Principal and Income
Act's definition of "income" follows the lead of Wisconsin in omit-
ting any reference to disposition of underproductive property-a
Revised Act provision 10 4 not adopted by Wisconsin or Nebraska.
Nebraska follows Wisconsin by including proceeds of insurance re-
lating to loss of income as part of income. 0 5 The inclusion of rent
as income, which encompasses any sum received for cancellation
or renewal of a lease, is in accord with the common law.'0 6

The Nebraska Principal and Income Act's definition of "princi-
pal" follows the Wisconsin version which was modeled after the
Revised Act although a subsection was added relating to "income
added to and held as principal." The Nebraska Act's definition of
"principal" is consistent with prior Nebraska law as it relates to
consideration received upon transfer of bonds 0 7 and is consistent
with the common law with respect to eminent domain proceeds
and insurance proceeds. 10 8 It might be noted at this juncture that
the reference to depreciation in the definition of principal is the
only reference in the Nebraska Act to depreciation, a topic that will
be discussed in greater detail later in this article.

The Nebraska Act, after defining income and principal, then
refers to various other terms'0 9 and defines these terms consistent
with the N.P.C. definitions. The Revised Act and the Wisconsin
Act do not contain such definitional references but instead refer to

103. NEB. REV. STAT. § 30-3103 (Cum. Supp. 1980).
104. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 12 (1962).
105. NEB. REV. STAT. § 30-3103(1)(i) (Cum. Supp. 1980).
106. See G. BOGERT & G. BOGERT, HANDBOOK OF THE LAW OF TRUSTS § 114 n. 90

(5th ed. 1973).
107. Bottcher v. Bartling, 149 Neb. 491, 501-02, 31 N.W.2d 422, 427 (1948).
108. RESTATEMENT (SECOND) OF TRUSTS § 233, Comment b (1959).
109. "devise, devisee, trust, trustee, will." NEB. REV. STAT. § 30-3104 (Cum.

Supp. 1980).
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the trustees' duty to charge income and principal as provided in
another section of the act. The Nebraska approach is to take this
language and make it a separate section of the Nebraska Act,110 the
language of the Nebraska Act being identical to that of the Revised
Act.

Apportionment of Income

Section 4 of the Revised Act deals with two topics: when the
right to income arises and the apportionment of income. The com-
parable provision of the Nebraska Principal and Income Act"'
again follows the Wisconsin Act which is structurally different
from the Revised Act. Under section 4(a) of the Revised Act, rules
are given as to the date from which beneficiaries of either inter
vivos or testamentary trusts are entitled to income. 112 The Ne-
braska-Wisconsin version of this section contains no comparable
provision specifying when the right to income arises. One reason
for this omission may be the decision of the Nebraska and Wiscon-
sin legislatures not to make the term "income beneficiary" a term
of art. The provisions of the Revised Act with respect to when the
right to income arises appear to be codifications of the common
law rules. 1 3 The failure of the Nebraska Unicameral to adopt sec-
tion 4(a) of the Revised Act is not significant in that the leading
case of Folsom v. Strain"4 still governs.

The editors of a leading casebook have introduced the appor-
tionment problem in the following fashion:

Every trust has a date of beginning and a date of termina-
tion, and many trusts have dates within their life when the
ownership of beneficial interests shifts from one person to
another by reason of death or the passage of time. Since
most trust income reaches the trustee in installments,
such as interest, dividends, rents, and other payments,
changes in the ownership of the income interest which oc-
cur between installments creates problems of apportion-
ment. Should receipts be entirely allocated to the
beneficiary in possession of the interest at the time they
are received, or should they be apportioned on the theory

110. Id.
111. NEB. REV. STAT. § 30-3105 (Cum. Supp. 1980).
112. Under the Revised Act a beneficiary of an inter vivos trust is entitled to

income from the date specified in the trust instrument or, if none is specified, when
as asset becomes subject to the trust. The beneficiary of a testamentary trust, on
the other hand, is entitled to income from the date of the testator's death.

113. See RESTATEMENT (SECOND) OF TRUSTS § 234 (1959).
114. 138 Neb. 497, 293 N.W. 357 (1940). In Folsom, the court held that an income

beneficiary of testamentary trust, to be established from the residue of an estate, is
entitled to income from the date of testator's death. Id. at 499-500, 293 N.W. at 358.
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that they have been gradually accruing from day to day?1 15

The common law rule was that interest was apportionable on a
day-to-day basis but rents, annuities and dividends on stock were
not apportionable. 116 The Nebraska Principal and Income Act, fol-
lowing the Revised Act, provides for apportionment on a day-to-
day basis for periodic payments, including interest, rent, and annu-
ities, and sets forth special rules for corporate distributions and
discount paper. 117 Under the statutory rule, corporate distribu-
tions shall be treated as due on the day fixed by the corporation for
determination of stockholders of record or, if no date is fixed, on
the date of declaration of distribution by the corporation. 118 With
respect to discount paper, Nebraska borrowed the Wisconsin pro-
vision which provides that these types of obligations shall be
treated as accruing from day to day.119

The Revised Act requires apportionment between successive
income beneficiaries both at the beginning of the trust and at ter-
mination. With respect to inter vivos trusts, no apportionment is
required at the beginning and all receipts partially accrued before
commencement of the trust (and paid thereafter) are treated as
income. 120 The Nebraska Principal and Income Act does not use
the same language but accomplishes the same result while clarify-
ing the fact that income in respect of a decedent shall be treated as
principal.'

2'

Income Earned During Administration of Decedent's Estate

The 1931 Uniform Act did not deal with the disposition of pro-
bate income. In 1958, the National Conference of Commissioners
on Uniform State Laws promulgated a section dealing with this
topic as a supplement to the 1931 Act.' 22 In the 1962 revision of the
Principal and Income Act, the 1958 amendment topic was in sub-
stance carried forward into section 5 of the Revised Act. The Ne-
braska Principal and Income Act section dealing with this topic 23

is substantially the same as the comparable provision in the Wis-

115. G. BOGERT & D. OAKS, CASES AND TEXT ON THE L.AW OF TRUSTS 459-60 (5th
ed. 1978).

116. III A. SCOTT, LAW OF TRUSTS § 235 (3d ed. 1967).
117. NEB. REV. STAT. § 30-3105 (Cum. Supp. 1980).
118. NEB. REV. STAT. § 30-3105(4) (a) (Cum. Supp. 1980).
119. NEB. REV. STAT. § 30-3105(4) (c) (Cum. Supp. 1980). Series E. Bonds would

be the prime example of the type of obligation covered by this statutory provision.
120. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 4 (1962), discussed in G.

BOGERT & G. BOGERT, supra note 106, at 449-50. See also G. BOGERT & D. OAKS,
supra note 115, at 460 n.70.

121. NEB. REV. STAT. § 30-3105(1) & (2) (Cum. Supp. 1980).
122. UNIFORM PRINCIPAL AND INCOME ACT § 3-A (1958).
123. NEB. REV. STAT. § 30-3106 (Cum. Supp. 1980).
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consin Act. The deviations from the Revised Act made by Ne-
braska and Wisconsin will be noted hereafter.

The first subsection of section 5 of the Revised Act appears
slightly misplaced in that it does not deal with the question of in-
come but rather it specifies that certain expenses incurred in con-
junction with the settlement of a decedent's estate are to be
charged against "the principal of the estate," unless the will pro-
vides otherwise. This provision deals with a probate problem since
it applies to all decedents' estates even though a trust is not in-
volved. The Nebraska amendments to this subsection are minor
and no significant change is made in Nebraska probate law by the
enactment of this rule.12 4

The remaining portions of section 5 of the Revised Act deal
with the questions of how the personal representative of an estate
determines what is "income" and to whom the income should be
paid absent a specific direction in the will. The Revised Act and
the Nebraska Act both provide that in determining what is "in-
come," the personal representative shall use the rules "applicable
to a trustee under this act." Here again a probate rule is made ap-
plicable to all personal representatives of decedents' estates. After
having ascertained what is "income" for administrative pur-
poses, 2 5 the personal representative must then determine the ap-
propriate taker of the income. The question of who is entitled to
probate income is a substantive law issue for it affects the amount
of property a devisee receives.

Before turning to that problem it should be noted that the Re-
vised Act, in section 5(b), provides that the category of "income"
includes income from property used to discharge a liability. This
classification problem has divided the courts 126 and indeed Ne-
braska had previously committed itself to the view that such in-
come was allocable to principal and not income. 127 Thus, the
Nebraska Principal and Income Act, by copying this provision of
the Revised Act, changes existing Nebraska law.

Turning now to the question of who is entitled to the "income"
of an estate after it has been determined, the Nebraska Act offers

124. The Nebraska amendment makes it clear that certain estate obligations
cannot be paid out of income "unless charged against income by the court."

125. Crop share rentals may present a peculiar problem in this regard. See Ped-
erson v. Russell State Bank, 206 Kan. 718, -, 481 P.2d 986, 987-88 (1971).

126. See III A. ScoTr, LAw OF TRUSTS § 234.4 (3d ed. 1967).
127. Folsom v. Strain, 138 Neb. 497, 502, 293 N.W. 357, 358 (1940). Folsom cited

RESTATEMENT OF TRUSTS § 234, Comment g as authority. The RESTATEMENT (SEc-
OND) OF TRUSTS § 234, Comment g reversing the original Restatement position, is in
accord with the Revised Act ruling that such income is allocated to the income ben-
eficiary.

1980]



CREIGHTON LAW REVIEW

some rather complicated rules. The Nebraska Act, following the
Revised Act, first states that "devisees of specific property" are en-
titled to the income from the property devised to them less ex-
penses attributable to that property.1 28 The rule that a specific
devisee is entitled to the net income from the property, absent a
specific direction in the will that the income go elsewhere, is in
accord with the common law.129

It is at this point that one of the more difficult problems in
evaluating the Nebraska Principal and Income Act comes into fo-
cus. The Revised Act, after allocating the net income of specifically
devised property to the specific devisee, provides that all other leg-
atees and devisees, "except legatees of pecuniary bequests not in
trust" are entitled to the balance of the income "in proportion to
their respective interests in the undistributed assets of the estate
computed at times of distribution on the basis of inventory value"
minus their proportionate share of the expenditures. 130 It has
been pointed out that the computation based on the language "in
proportion to the respective interest in the undistributed assets of
the estate computed at times of distribution" can be made in two
different ways.' 3' Although the Nebraska Principal and Income
Act does not use the term "inventory value,"'132 the Nebraska ver-
sion of this section does present the same problem because the
language creating the ambiguity "the distribution to be in propor-
tion to their respective interest in the property at the time of distri-
bution" is the same under the Nebraska Act. It is unfortunate that
both Wisconsin and Nebraska continued to use the language of the
Revised Act containing this ambiguity. Unfortunately, other
changes made to this Revised Act section may have created other
ambiguities.

It was noted above that the Revised Act does not allocate a
share of the probate income to "legatees of pecuniary bequests not
in trust.' 33 This is understandable because the ordinary probate

128. NEB. REV. STAT. § 30-3106(2) (a) (Cum. Supp. 1980).
129. III A. ScoTr, LAW OF TRUSTS § 234.1 (3d ed. 1967). The rule is the same for

specific devises in trust. RESTATEMENT (SECOND) OF TRUSTS § 234, Comment b
(1959).

130. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 5(b) (2).
131. Utah Legislative Survey-1979, 1980 UTAH L. REV. 155-246 (1980) [hereinafter

cited as Utah Legislative Survey-1979]; Note, The Revised Uniform Principal and
Income Act-Progress, But Not Perfection, 1963 U. ILI_ LF. 473, 480 n.26 (1963).

132. The corresponding section of the Nebraska Act uses the term "Value of the
property at the date of death." NEB. REV. STAT. § 30-3106(2)(b) (Cum. Supp. 1980).
It has been suggested that fair market value at date of distribution would be a more
appropriate standard. See Utah Legislative Survey-1979, supra note 131, at 246 n.
620.

133. The problem of terminology enters in here. The term "legatees of pecuni-
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rule, as codified in most states, is that a pecuniary bequest not in
trust does not earn income but the legatee of such a pecuniary be-
quest is entitled to interest for delayed distribution, typically one
year after the date of death of the testator. Both the Nebraska Pro-
bate Code 13 4 and the Uniform Probate Code 135 provide for such a
result. In order to "clarify" this issue and to change the law in a
particular regard, the Nebraska and Wisconsin versions of the Re-
vised Act, added a third provision after the two sections allocating
income to specific devisees among the other devisees. This addi-
tion is as follows, "[a] devisee, including a trustee, of a specific
amount of money not determined by a pecuniary formula shall not
be paid any part of the income of the estate but shall receive inter-
est on any unpaid portion of the devise as provided in section 30-
24,102." 136 The reasoning behind this section is apparently as fol-
lows: Under the rules referred to above, an outright pecuniary be-
quest of a specified sum, for example $10,000, is governed by the
delayed distribution rule under which the legatee may earn inter-
est but not income. Historically, however, this result does not ob-
tain in the case of a pecuniary bequest in trust. Thus if the
bequest of $10,000 were made to a trustee, the income beneficiary
of that trust would share pro rata in the income earned by the es-
tate. 137 This distinction between outright pecuniary legacies and
pecuniary legacies in trust is continued in the Revised Act. The
Wisconsin study of the Revised Act resulted in the conclusion that
the distinction between an outright general pecuniary bequest and
a general pecuniary bequest in trust was artificial and that both
situations should be governed by the same rule. However, the
Wisconsin revision to this section of the Revised Act did not sim-
ply abrogate this distinction. Instead, the Wisconsin revision went
further by drawing a distinction between a pecuniary legacy deter-
mined by a pecuniary formula and one that is not determined by a
pecuniary formula. The former would share in estate income; the
latter would, at most, be entitled to interest.

All of this may be familiar ground for persons expert in
formula marital deduction clauses and to those familiar with the
basic distinction between a fractional share gift and a gift of a sum
of money. Experts in estate planning point out that there are sev-

ary bequests not in trust" refers to a bequest in the following form: "$10,000 to A."
The Restatement refers to this as a "general pecuniary legacy." RESTATEMENT
(SECOND) OF TRUSTS § 234, Comment c (1959).

134. NEB. REV. STAT. § 30-24,102 (Reissue 1979).
135. UNIFORM PROBATE CODE § 3-904.
136. NEB. REV. STAT. § 30-3106(4) (Cum. Supp. 1980).
137. HI A. ScoTr, LAW OF TRUSTS § 234.2 (3d ed. 1967).
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eral significant legal consequences arising from the use of a frac-
tional share gift and a pecuniary legacy. 138 It seems clear under
the Wisconsin revision, adopted by the Nebraska Act, that the only
legatees who are entitled to interest, as opposed to income, are
those legatees who receive a gift "of a specific amount of money
not determined a pecuniary formula," whether outright or in trust.
The Wisconsin-Nebraska addition to the Revised Act, quoted
above, clearly does two things: first, it overturns the common law
rule which provides that a pecuniary gift in trust carries with it a
share of the estate income;139 and second, it draws a sharp distinc-
tion between pecuniary gifts which are determined without refer-
ence to a pecuniary formula and pecuniary gifts that are
determined by a pecuniary formula. Presumably the distinction
between pecuniary formula legacies and non-pecuniary formula
legacies was designed to allow the surviving spouse, in the case of
the marital deduction provision, a share of the estate income when
the complex pecuniary formula legacy was utilized, whether in
trust or outright. While there may be some logic in treating a lega-
tee who is given a specific amount of money the same whether he
receives his gift outright or in trust, the distinction based upon
whether or not a pecuniary formula is involved seems to be an un-
duly complicated 'method of carving out a special rule for
spouses.

140

The Nebraska Principal and Income Act, borrowing from the
Wisconsin Act, added a subsection which in substance provides
that the net probate income rules of this section shall be applied to
revocable inter vivos trusts.' 4 ' If a revocable inter vivos trust is
being utilized as a will substitute, it makes good sense to apply the
probate rules to the revocable inter vivos trust.

138. See R. COVEY, THE MARITAL DEDUCTION AND THE USE OF FORMULA PROVI-

SIONS 20-58 (2d ed. 1978).
139. See note 137 supra.
140. See R. COVEY, supra note 138, at 8-20, for a discussion of what he terms a

legacy provision based upon a formula, the purpose of which is to secure the maxi-
mum marital deduction under federal estate tax law. It is possible for a pecuniary
formula clause to be utilized for someone other than a spouse but it seems clear
that the language referring to "a pecuniary formula" was utilized for martial deduc-
tion planning purposes. It might be argued that a "formula" clause, even of the
legacy variety, is more like a fractional share clause, and ought, therefore, to share
in income. Likewise it might be argued that administrative convenience in figuring
what the legatee is entitled to favors the Wisconsin approach. On balance there
seems to be no good reason for the complexity presented by this addition to the
Revised Act.

141. NEB. REV. STAT. § 30-3106(5) (Cum. Supp. 1980).
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Corporate Distributions

It is in the area of corporate distributions that many of the
principal and income problems have been most pressing. There
has been a rather long and tortured history regarding the manner
in which a trustee allocates stock dividends, 1"' and more recently a
recurring problem with respect to distributions of capital gain divi-
dends by mutual funds. 143 It is in this area that a legislative act
can offer clear-cut solutions to the dilemmas facing the trustee.
There still may be some debate as to the wisdom of the legislative
solutions as specified in the Revised Act' 44 but it cannot be
doubted that the legislative formulations do provide very clear-cut,
straightforward rules as to how corporate distributions received by
a trustee are to be allocated.

The Nebraska Principal and Income Act 145 follows the Wiscon-
sin version of the Revised Act and contains some additions and
revisions to the Revised Act. However, the basic approach and
philosophy of the Revised Act as to the major areas were adopted.

The Nebraska Principal and Income Act reaffirms the Ne-
braska Supreme Court ruling in the Cowin 46 case that stock divi-
dends are to be allocated to principal. 147 Capital gain dividends
from mutual funds have sometimes been allocated to principal and
other times to income in the absence of a specific governing rule. 48

The Nebraska Principal and Income Act, following the Revised
Act, allocates capital gain dividends from mutual funds to princi-
pal.149 The Nebraska-Wisconsin versions of the Revised Act added
a subsection which classifies as "principal" a corporate distribu-
tion of securities in the context of a tax free exchange for federal
income tax purposes. 50 No comparable section exists in the Re-
vised Act. In addition, the Wisconsin-Nebraska version of the cor-
porate distributions section added a provision relating to
distribution by a trustee, which provides that when corporate dis-
tributions other than cash are deemed income, they may be dis-

142. Flickinger, A Trustee's Nightmare: Allocation of Stock Dividends Between
Income and Principal, 93 B.U. L. REV. 199, 199 (1963).

143. See generally Annot., 98 A.L.R.2d 511 (1964).
144. G. BOGERT & G. BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 858 (2d ed.

1962) takes the position that capital gains distributions by mutual funds ought to be
allocated to income.

145. NEB. REV. STAT. § 30-3107(2) (Cum. Supp. 1980).
146. United States Trust Co. v. Cowin, 121 Neb. 427, 237 N.W. 284 (1931).
147. Id. at 437, 237 N.W. at 288.
148. See Annot., supra note 143, at 514.
149. NEB. REV. STAT. § 30-3107(4) (Cum. Supp. 1980).
150. NEB. REV. STAT. § 30-3107(3)(e) (Cum. Supp. 1980).
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tributed in kind or in cash equivalent.' 1' The Revised Act section
on corporate distributions has a provision stating that a trustee
could rely upon any statement made by the distributing corpora-
tion as to the source or character of dividends or distributions.15 2

Nebraska and Wisconsin did not enact this section of the Revised
Act. One clerical error was made in Nebraska's adoption of the
Revised Act language relating to a court-ordered distribution of as-
sets.153

Bond Premium and Discount

Since bonds are usually purchased at a premium or a discount,
the question of amortization of bond premium or discount is pres-
ent. Although the common law rules were not uniform, they
seemed to require a trustee to amortize in the case of a bond
bought at a premium 15 4 but not when a bond was bought at a dis-
count. 5 5 Like the area of corporate distributions, the subject of
bond premium and discount is ripe for a legislative solution. The
drafters of both the Uniform Act and the Revised Act seem to have
concluded that premiums and discounts on bonds tend to balance
out generally and that while requiring amortization may, in theory,
be more fair, the principle of convenience of administration would
dictate that the trustee not be required to amortize bond premium
or discount, 156 except in one special case. This exception applies
to a discount bond which pays no current interest but increases in
value as it approaches maturity, such as a Series E United States
Savings Bond. In this instance the Revised Act requires the
trustee to allocate some of the increases to the income benefici-
ary, 5 7 a result which seems fair and just. Although the Nebraska-
Wisconsin version of this section contains modifications,15 8 the ba-
sic philosophy of the Revised Act has been adopted and the princi-
ple of convenience of administration has been honored.

151. NEB. REV. STAT. § 30-3107(5) (Cum. Supp. 1980).
152. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 6(e).
153. In NEB. REV. STAT. § 30-3107(3) (d) (Cum. Supp. 1980), the world "offering"

should be "ordering."
154. III A. SCOTT, LAW OF TRUSTS § 239.2 (3d ed. 1967).
155. Id. at § 240.2.
156. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 7 (1962); UNIFORM PRINCI-

PAL AND INCOME ACT § 6 (1931).
157. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 7(b) (1963).
158. NEB. REV. STAT. § 31-3108 (Cum. Supp. 1980). The Nebraska version does

not refer to the "inventory value" of bonds. With respect to the discount bond pro-
vision, the Nebraska statute added the phrase "bearing no stated interest" as well
as generally revising the Revised Act provision.
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Business and Farming Operations

Section 8 of the Revised Act deals with the determination of
"income" in the case of a trustee who is operating a business. Ac-
cording to the Revised Act, the net profits of the business "com-
puted in accordance with generally accepted accounting principles
for a comparable business are income." 159 The Revised Act further
provides that if a loss results it falls on principal and shall not be
carried forward into any fiscal or calendar year.160

The Nebraska Principal and Income Act generally follows the
Wisconsin version of the Revised Act although the Nebraska Act
does not contain the term "generally accepted accounting princi-
ples." The Nebraska Principal and Income Act provides that net
profits and losses shall be computed "in accordance with recog-
nized methods of accounting for comparable business.' 161 The
reason for this change was the view expressed by some members
of the study committee that "generally accepted accounting princi-
ples" is a term of art and that no such generally accepted account-
ing principles exist for certain types of businesses operated by a
fiduciary. The Wisconsin-Nebraska version provides for a carry
forward of losses, a result that does not obtain under the Revised
Act.162 Although the Revised Act approach of no carry-forward has
been defended, 6 3 it can be argued that the Nebraska-Wisconsin
approach is more sound.164

Disposition of Natural Resources

Section 9 of the Revised Uniform Principal and Income Act
deals with the problem of receipts from the sale of mineral inter-
ests. This issue is part of a much larger problem area that has
proved to be one of the more difficult of allocation problems,
namely the treatment to be accorded "a wasting asset." Natural
resources are a peculiar type of wasting asset and a whole body of

159. REVISED UNIFORM AND PRINCIPAL ACT § 8(a) (1962).
160. Id.
161. NEB. REV. STAT. § 30-3109(1) (Cum. Supp. 1980).
162. REVISED UNIFORM AND PRINCIPAL ACT § 8(a) (1962).
163. 4 R. POWELL, THE LAW OF REAL PROPERTY 553.1 [g] n.68 (1978); Barclay, The

Principal and Income Act, 33 BROOKLYN L. REV. 489, 495 (1967).
164. Suppose a business operated by a trustee has an operating loss in a given

year. This loss falls upon the remainderman. The next year the business produces
a profit. Shouldn't the loss be carried forward in order to present a windfall for the
income beneficiary? Unless the loss is carried forward, the income beneficiary ap-
pears to get a free ride at the expense of the remainderman. The remainderman, of
course, can argue that he is entitled to the corpus of the trust intact, and that the
good year should be unaffected by the bad in order to keep the value of corpus at a
relatively stable figure.
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law has developed, apart from the general rules regarding wasting
assets held in trust,16 5 with respect to the depletion of natural re-
sources held in trust. The concern here is to provide a rule which
will adequately protect the interest of the remainderman who
might conceivably receive little in the way of return from a natural
resource if the trustee is not required to set up a reserve for deple-
tion of the natural resource. Early on the problem was handled by
analogy to the law of waste as between holders of successive legal
interests and resort was had to the so-called "open mine" doc-
trine.166 Section 9 of the Uniform Principal and Income Act of 1931
boldly addressed this problem and allocated mineral royalties to
principal. 16 7 A number of states which had significant mineral pro-
duction altered this section of the Uniform Act. 168 Section 9(a) (3)
of the Revised Act, copying earlier Texas legislation and the Inter-
nal Revenue Code provides for 27 1/2 per cent of the gross receipts
from mineral production to be allocated to principal as an allow-
ance for depletion. At the time the Revised Act was promulgated,
the 27 1/2 percentage rate corresponded to the depletion allowable
under the Internal Revenue Code. Changes have been subse-
quently made in the federal tax law with respect to depletion and
this has caused some states to revise the percentage allowance
under section 9(a) (3) of the Revised Act. 169 Nebraska and Wiscon-
sin, following the example of other states, have modified the Re-
vised Act by substituting for 27 1/2 per cent the following: "such
portion of the gross receipts as shall be allowed as a deduction in
computing taxable income for federal income tax purposes.' 7 0

This amendment appears to be an improvement over the Revised
Act language. 171 In other respects this section of the Nebraska
Principal and Income Act follows the Revised Act, including the
statement that the rules enunciated in this section are not to be
retroactive. 172 Both the Revised Act and the Nebraska Act provide

165. See G. BOGERT & G. BOGERT, supra note 106, § 122 at 443-45.

166. See III A. ScoTr, THE LAW OF TRUSTS § 239.3 (34d ed. 1967).
167. UNIFORM PRINCIPAL AND INCOME ACT § 9 (1931). If mineral royalties were

received as rent on a lease, they were deemed income.
168. The amendments tended to give the income beneficiary the proceeds from

mineral development but allocated a share corresponding to the federal depletion
allowance to the remainderman. G. BOGERT & D. OAKS, supra note 115, at 459 n.66.

169. See 7A UNIFORM LAws ANNOTATED 400-51 (Master ed. 1978).
170. NEB. REV. STAT. § 30-3310(1)(c) (Cum. Supp. 1980).
171. Given the recent changes at the federal level regarding the depletion allow-

ance, this approach has the virtue of keeping the income tax calculations and the
principal-income allocations the same. A possible objection to this approach is that
it involves an involved delegation of legislative power. Compare Anderson v. Tie-
mann, 182 Neb. 393, 155 N.W.2d 322 (1967) with Smithberger v. Banning, 129 Neb.
651, 262 N.W. 492 (1935).

172. NEB. REV. STAT. § 30-3110(2) (Cum. Supp. 1980).
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that the rules in this section regarding natural resources do not
apply to timber, water, soil, sod, dirt, turf, or mosses. 173 Nebraska
follows the Wisconsin Act in adding to this list "a partnership own-
ing natural resources. '174

Timber and Other Interests

The Revised Act, in section 10, provides that receipts from the
sale of merchantable timber which have been removed shall be al-
located in accordance with the reasonable and equitable standard
as stated in section 2 of the Uniform Act.175 The Nebraska Act ad-
ded to "interest in timber" the following: "water, soil, sod, dirt,
peat, turf, moss, and a partnership owning natural resources.' ' 76

This section appears unnecessary in light of the fact that these in-
terests were specifically exempted from the preceding section. 177

Wasting Assets

Section 11 of the Revised Act enunciates the general rule for
wasting assets other than natural resources or interests in timber
covered by the previous sections. The common law history of the
wasting asset problem and a thorough analysis of the approach
taken by the Uniform and Revised Acts are discussed in a recent
law review article. 178 The basic approach of the Uniform Act is to
specify that an arbitrary percentage of the receipts are to be allo-
cated to the income beneficiary, the percentage is based upon "in-
ventory value." As will be recalled, both Nebraska and Wisconsin
have eliminated any references to "inventory value" in their prin-
cipal and income acts. While it may be possible to substitute a dif-
ferent phrase, the above referred to law review article suggests
that the greatest difficulty with the uniform act approach is the "in-
ventory value" concept, in that it does not provide for subsequent
revaluation of the property. 179 The approach of the Nebraska Prin-
cipal and Income Act, borrowed from Wisconsin, is to reject the
arbitrary five percent rule and to simply direct that the trustee

173. NEB. REV. STAT. § 30-3110(3) (Cum. Supp. 1980).
174. Id.
175. According to the principal draftsman of the Revised Act, the treatment of

merchantable timber under the Act was the "question which bothered us perhaps
more than any other...". Dunham, Highlights of the Revised Uniform Principal
and Income Act, 102 TRUSTS AND ESTATES 210, 210 (1963).

176. NEB. REV. STAT. § 30-3111 (Cum. Supp. 1980).
177. "Unnecessary" because even without this entire section, the governing

standard would be the reasonable-equitable standard.
178. See Abravanel, Apportioning Receipts From Wasting Assets Under the Uni-

form Laws: A Proposal for Legislative Reform, 58 N. CAROLINA L. REV. 225 (1980).
179. Id. at 280-81.
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shall be required to allocate in accordance with the "prudent
trustee" standard "what is reasonable and equitable" in view of
the interests of the beneficiaries.1 80 This approach appears to cure
the vice referred to above in the Revised Act's approach of using a
frozen figure for "inventory value." It would seem that the type of
wasting asset which is covered in this section' 8 1 of the Act is the
type of problem that a draftsman could easily eliminate in the cre-
ating instrument by proper draftsmanship.

Charges Against Income and Principal

Section 13 of the Revised Act states the rules as to which items
of expenditures shall be charged against the income account and
which items of expenditures shall be charged against the principal
account. Most of the rules stated in this section of the Revised Act
find support in case law182 and are fairly noncontroversial. There
are however two types of charges that have prompted pronounced
disagreement as to how they should be handled. These are depre-
ciation and trustee compensation.

Section 13(a) (2) of the Revised Act requires that a charge
shall be made against the income account for

a reasonable allowance for depreciation on property sub-
ject to depreciation under generally accepted accounting
principles, but no allowance shall be made for deprecia-
tion of that portion of any real property used by a benefici-
ary as a residence or for depreciation of any property held
by a trustee on the effective date of this act for which the
trustee is not then making an allowance for depreciation.

Without going into the rather extended common law background
behind this section, 183 it would appear that the weight of authority
under existing case law is that a trustee is not under a duty to es-
tablish a depreciation reserve in the absence of any direction in
the creating instrument to do so. 184 In addition to the Revised
Act's requirement that the trustee set up a depreciation reserve,
there have been other legislative approaches. The extreme posi-
tion at the other end of the spectrum is that taken by Wisconsin
which states that an allowance for depreciation may not be taken

180. NEB. REV. STAT. § 30-3112 (Cum. Supp. 1980).
181. The language in the Nebraska Act relating to employee benefit plans was

added to the Revised Act's list of wasting assets.
182. See III A. Scowr, LAW OF TRUSTS § 233.2-.3 (3d ed. 1967).
183. Id. at § 239.4.
184. For an excellent recent case discussing this issue and following what it

calls "the weight of authority," see New England Merchants Nat'l Bank v. Koufman,
364 Mass. 454, -, 295 N.W.2d 388, 392, Annot., 68 A.L.R.3d 803 (1973).
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by the trustee "unless the court directs otherwise.' 185 The Califor-
nia approach is to provide the trustee with "absolute discretion" in
deciding whether or not to set up a reasonable allowance for de-
preciation. 186 The final approach is to simply not address the ques-
tion in the legislation and allow the trustee to be guided by the
"prudent trustee" standard of "what is reasonable and equitable."
The Nebraska Principal and Income Act takes this latter approach,
in one of the few instances in which the Nebraska legislation
clearly departs from its Wisconsin model. The Nebraska Principal
and Income Act, in the section outlining the charges which are to
be made against income, 187 makes no references whatsoever to de-
preciation. It might be recalled that a prior section of the Nebraska
statute dealing with the definition of "principal"' 88 makes refer-
ence to "allowances for depreciation" but the reference therein
provides absolutely no guidance to the trustee as to whether or not
an allowance for depreciation should be taken. Since the Ne-
braska Principal and Income Act is neutral on the question of al-
lowance for depreciation, the Nebraska Supreme Court may turn
to the Restatement (Second) of Trusts for guidance. A comment in
the Restatement states that a trustee "is ordinarily under a duty"
to set aside a part of the income as a reserve for depreciation in
cases where the trust's estate includes buildings used for business
purposes.189 This issue is one that can be handled by draftsman-
ship, although it will probably be handled at the draftsmanship
stage by a clause granting discretion to the trustee to make or es-
tablish a depreciation account.

The matter of who is required to pay the trustee's annual com-
pensation is a matter which deserves some consideration. The
traditional rule,190 as embodied by a provision of the Uniform
Act, 19 1 was that the trustee's annual compensation was to paid out
of income. Section 13 of the Revised Act provides that the income
and principal accounts shall each bear one half the cost of the
trustee's regular compensation, 192 a response to criticism of the
traditional rule which seemed to ignore the fact that the remain-

185. WIS. STAT. § 701.20(12)(b).
186. CAL. [CIV.] CODE § 730.13(a)(2) (West Supp. 1980). See also CAL. [Crv.]

CODE § 730.14 (West Supp. 1980), discussed in Comment, 19 HASTINGS LJ. 932, 942
(1968).

187. NEB. REV. STAT. § 30-3113 (Cum. Supp. 1980).
188. NEB. REV. STAT. § 30-3103 (Cum. Supp. 1980).
189. RESTATEMENT (SECOND) OF TRUSTS § 239, Comment h (1959).
190. G. BOGERT & G. BOGERT, supra note 106, at § 124.
191. UNIFORM PRINCIPAL AND INCOME ACT § 12(1) (1931) ("trustees' compensa-

tion except commissions computed on principal" charged to income).
192. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 13(a) (5) & (c) (1) (1962).
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derman beneficiary also benefits by the trustee's action in preserv-
ing the principal and therefore ought to equally share in the
expense. 193 The Nebraska Principal and Income Act follows Wis-
consin in rejecting the approach taken by the Revised Act as to the
trustee's regular compensation. Nebraska continues the tradi-
tional rule that the trustee's annual compensation is to be charged
against income. 194

In passing it is interesting to note that the Supreme Court of
Nebraska cited this section of the Revised Act in the 1974 case of
Reller v. Hays,195 even though this statute was not then in force in
this jurisdiction.

Application of Act

The Nebraska Principal and Income Act follows the Revised
Act in providing that the Principal and Income Act shall apply to
"any receipt or expenditure received or incurred after January 1,
1981, by any trust or decedent's estate whether established before
or after that date and whether the asset involved was acquired by
the trustee before or after that date."' 96 As was the case with re-
gard to the Trustees' Powers Act, the intent of the legislature is to
make the Nebraska Principal and Income Act as retroactive as pos-
sible. Judicial authority from other jurisdictions involving the 1931
Uniform Act indicates that such a retroactive approach is constitu-
tionally permissible. 97 If, indeed, the Nebraska Principal and In-
come Act is a desired change in the law, then it seems sensible to
apply it to existing trusts and estates in order to aid in the adminis-
tration of decedents' estates and trusts.

Unproductive Property

Section 12 of the Revised Act deals with the problem of unpro-
ductive or underproductive property. The problem encountered in
this area is the converse of that encountered in the wasting asset
problem. In the case of a trustee holding underproductive prop-
erty, it is the income beneficiary who might not receive any income
and it would be the remainderman who would take all of the pro-

193. See III A. Scorr, LAW OF TRUSTS § 233.3 at 1921 (3d ed. 1967).
194. According to NEB. REV. STAT. § 30-3113(1)(a) (Cum. Supp. 1980), the in-

come account is charged with "the trustees' regular compensation, whether based
upon a percentage of principal or income." Compare this to the language of the 1931
Act quoted in note 189 supra.

195. 192 Neb. 354, 357, 220 N.W.2d 228, 230 (1974) (estate and inheritance taxes
generally levied against principal).

196. NEB. REV. STAT. § 30-3114 (Cum. Supp. 1980).
197. See III A. Scorr, LAw OF TRUSTS § 236.3 at 1987-88 (3d ed. 1967).
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ceeds. In any discussion of the problem it should be first noted
that one of the duties of the trustee is to make the trust property
productive' 98 and, therefore, the trustee's retention of an unpro-
ductive asset would most likely violate his duty as a fiduciary re-
garding investments. 199 If the trustee is under a duty to sell
unproductive property and thereafter sells it, ordinarily the in-
come beneficiary is entitled to a share of the proceeds upon the
sale of the property. 20 0 At that point the question of apportion-
ment is critical: how are the proceeds to be divided between in-
come and principal? The Restatement (Second) of Trusts contains
the common law rule which provides an algebraic formula for de-
termining the income to be paid to the income beneficiary. 20 1 As
others have pointed out,20 2 section 11 of the 1937 Uniform Act
changed the common law in several respects: (1) no apportion-
ment was required unless the property produced income of less
than 1% a year; (2) the income beneficiary was not entitled to re-
ceive any income with respect to the first year in which the unpro-
ductive property was held by the trustee; (3) the rate of income to
which the beneficiary is entitled is fixed at 5%; (4) there would be
no apportionment for property sold at a loss.

The Revised Act differed somewhat from the 1931 Act by pro-
viding in section 12 that when the property is sold, a portion of the
net proceeds shall be allocated to trust income regardless of
whether there was a duty to sell the unproductive property. Ap-
portionment was also required if the property was sold at a loss as
well as a profit.20 3

The approach of the Nebraska legislature, following Wiscon-
sin, is to omit any reference to the problem of unproductive prop-
erty in its principal and income act. It would appear that the
Nebraska rule with respect to unproductive property would most
likely be that outlined by the Restatement (Second) of Trusts.20 4

The Revised Act refers to the term "inventory value," a term which
the Nebraska and Wisconsin Acts do not use. Once the decision
was made by the Nebraska and Wisconsin legislatures to eliminate

198. RESTATEMENT (SECOND) OF TRUSTS § 181 (1959).
199. Id. at 230.
200. This is true because the trustee does not ordinarily "immediately sell" the

property. Only then would all of the proceeds be allocated to principal. See RE-
STATEMENT (SECOND) OF TRUSTS § 241(1) (1959). Professor Scott states that the in-
come beneficiary is to be compensated from the period of time when the duty to sell
arose to the date of sale. See III A. ScoTr, LAw OF TRUSTS § 241 at 2063 (3d ed. 1967).

201. RESTATEMENT (SECOND) OF TRUSTS § 241, Comment i (1959).
202. J. DUKEMINIER & S. JOHANSON, supra note 9, at 1272.
203. REVISED UNIFORM PRINCIPAL AND INCOME ACT § 12 (1962).
204. RESTATEMENT (SECOND) OF TRUSTS § 241 (1959).
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the concept of "inventory value," it then became very difficult for
these legislatures to enact sections of the Revised Act which uti-
lized that term, such as the "Underproductive Property" section.
As a parting note, it may be suggested that the problems encoun-
tered in this area deal not so much with the formulation of amount,
but with the more basic question of whether or not a duty to sell
the unproductive property arose and if so, when. Whether or not
the trustee has violated a duty in failing to sell or failing to sell
soon enough may well be the more immediate and pressing prob-
lem confronting the disappointed beneficiary.

COMMENTARY ON THE NEBRASKA ACT

The Nebraska Principal and Income Act, as well as that of the
state of Wisconsin, might be called a "third generation" principal
and income act. The first generation was the 1931 Principal and
Income Act; the second generation was the 1962 Revised Principal
and Income Act. The Nebraska-Wisconsin version of the Revised
Act represents some fine tuning to the Revised Act which needed
to be done. The Nebraska and Wisconsin Acts still show the ten-
sion existing between the establishment of fixed rules and the no-
tion of granting freedom and flexibility to a trustee in
administering a trust. There can be little doubt that the Nebraska
Principal and Income Act will be of significant value in aiding a
trustee in the administration of trusts. Likewise, the Nebraska
Principal and Income Act section dealing with income earned dur-
ing the administration of the estate, despite some technical
problems, would appear to be a helpful step forward in the estab-
lishment of rather clear rules for fiduciaries to follow. The Ne-
braska Principal and Income Act, having the benefit of almost 50
years of experience with legislative approaches to the principal
and income problem, represents many of the best aspects of other
legislative solutions. Further fine tuning of this legislation could
make it serve as the model for the next Uniform Principal and In-
come Act.
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