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INTRODUCTION
In the latter part of 1978 the American Bar Association Real
Property, Probate and Trust Law Section embarked upon a project
of rather large proportions. This Section, through its marital property committee, decided to compile a state by state treatise on the
law of concurrent ownership. It was felt that such an undertaking
was long overdue and it is hoped that the compilation of state treatises will facilitate study of the law of concurrent ownership and
perhaps result in a uniform act. So far as the law of Nebraska is
concerned, it would seem to be an appropriate time to make a complete survey of the Nebraska law of concurrent ownership in light
of recent developments. These recent developments would include the passage of the Uniform Probate Code,1 the enactment of
a law 2 which has the effect of overruling the venerable Buford v.
Dahlke3 case, and a continuing interest in the law of creditors'
rights and concurrent ownership.
The format of this article will consist of a textual discussion of
the Nebraska case law. Reference to pertinent statutes will be included as well as citations to law review articles that deal with the
Nebraska law of concurrent ownership. It is hoped that by updating and assimilating the pertinent cases and by citing the most significant statutes and law review articles, this article will facilitate
research into Nebraska concurrent ownership law problems. In
addition this article will provide a starting point for consideration
of concurrent ownership legislation.
While it is true that the standard legal treatises do in fact deal
with the law of concurrent ownership, 4 it is noteworthy that the
* This article is the product of research conducted for the Marital Property

Committee, American Bar Association Real Property, Probate & Trust Law Section,
which is coordinating a national survey on the law of concurrent ownership. Grateful appreciation is expressed to Cynthia McKnight, third year law student at the
Creighton University School of Law, for research assistance.
** Professor of Law, Creighton University, School of Law. B.A., Creighton University, 1966; J.D., 1968; L.L.M., University of Illinois, 1973.
1. NEB. REV. STAT. §§ 30-2201 to -2902 (Reissue 1975).
2. NEB. REV. STAT. § 76-2109 (Supp. 1979).
3. 158 Neb. 39, 62 N.W.2d 252 (1954).
4. See, e.g., 4A R. PowELL, POWELL ON REAL PROPERTY chs. 50-51, at 597-682
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Restatement of Property does not deal with the subject of concurrent ownership. This is something of a surprising development.
Given the disposition of the Nebraska Supreme Court and its reliance upon Restatement principles, the absence of this subject matter in the Restatement of Property has left the Nebraska Supreme
Court groping at times for a statement of governing legal principles. 5 A review of the case law which follows will indicate that the
Nebraska Supreme Court has been legislatively overruled, or has
overruled its own decisions, on a surprising number of occasions.
Anyone can speculate as to the reason for such reversals, but that
would be idle chatter. In order to make any intelligent assessment
as to where we should be going with respect to the law of concurrent ownership in the State of Nebraska, we must understand
where we have been and where we are now. That is the purpose of
the present undertaking.
CONCURRENT ESTATES RECOGNIZED IN NEBRASKA
The recent case of Krause v. Crossley6 furnishes an appropriate starting point for a discussion of the type of concurrent estates
recognized in the State of Nebraska. In the Krause case the court
stated: "When a tract of land is owned by two or more persons, the
owners are known as cotenants. Under the common law, cotenancy was divided into three main categories: tenancy in common,
'7
joint tenancy, and tenancy by the entirety.
In the succeeding sections of this article the similarities between concurrent ownerships and other types of property arrangements will be discussed. Likewise, in a succeeding section the
types of property rights that may be held in concurrent form will
be noted. While the Krause case does furnish a useful starting
point, it should be pointed out that the first statement of the
Krause quotation is perhaps misleading. While it is true that ownership by two or more persons in the same tract of land is the essence of concurrent ownership, if persons occupying the status of
life tenant and remainderman owned the property, those persons
are not considered "cotenants." 8 The second statement from the
(1979); 2 AMERICAN LAW OF PROPERTY §§ 6.1-.26 (A.J. Casner ed. 1952) [hereinafter
cited as AM. L. OF PROP.].
5. It is anamolous that the subject of concurrent ownership, although missing
from the Restatement of Property, is covered in part in the Restatement of the Law
of Restitution. See RESTATEMENT OF THE LAW OF RESTrrUTION § 125, at 512-14 (1937).
6. 202 Neb. 806, 277 N.W.2d 242 (1979).
7. Id. at 810, 272 N.W.2d at 245.
8. This is the lesson of Dixon v. Dixon, 189 Neb. 212, 216, 202 N.W.2d 180, 182
(1972), denying the right of partition in such a case.
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Krause case regarding the three main categories of concurrent
ownership at common law is indisputably correct. It is upon this
breakdown that this section will be based.
TENANCY IN COMMON

The Nebraska Supreme Court has adopted the dictionary definition of tenancy in common: "A tenancy in common is where two
or more hold the same land, with interest accuring under different
titles, or accurring under the same title, but at different periods, or
conferred by words of limitation importing that the grantees are to
take distinct shares."9 By virtue of the case of Anson v. Murphy,'0
the Nebraska Supreme Court has recognized a rather anomalous
estate, a tenancy in common with a right of survivorship. The Anson case and the anomalous nature of the estate of a tenancy in
common with right of survivorship has been commented upon by
others." It may well be that Anson is a derelict case in Nebraska
law, and involves an estate that no lawyer would intelligently set
out to create.
Further discussion of the characteristics of tenancy in common and the methods by which such tenancies are created will be
discussed in succeeding sections.
JOINT TENANCY

From a review of Nebraska case law, the indisputable conclusion follows that common-law joint tenancy exists in the State of
Nebraska. 12 In some instances, the courts have referred to statutory approval by the legislature of the concept of common-law joint
tenancy. 13 Common-law joint tenancy might be dubbed "true"
joint tenancy to distinguish it from other forms of ownership that
closely resemble common-law joint tenancy. These other forms of
joint tenancy, in contrast to the true joint tenancies, are governed
by different legal rules. It is extremely important to recognize
these distinctions.
The first type of pseudo, or hybrid, joint tenancy is the type of
9. Jones v. Shrigley, 150 Neb. 137, 147, 33 N.W.2d 510, 516 (1948). See also Statler v. Watson, 160 Neb. 1, 68 N.W.2d 604 (1955). "A tenancy in'
common is characterized by the essential unity of possession or right of possession of the common
property." Id. at 4, 68 N.W.2d at 606.
10. 149 Neb. 716, 32 N.W.2d 271 (1948).
11. Note, 28 NEB. L. REV. 117, 117-20 (1948).
12. See, e.g., White v. Ogier, 175 Neb. 883, 125 N.W.2d 68 (1963). Common-law
joint tenancy is recognized in this state. Id. at 892, 125 N.W.2d at 74.
13. See Smith v. Douglas County,1254 F. 244,1 249 (8th' Cir. 1918); DeForge v.
Patrick, 162 Neb. 568, 571, 76 N.W.2d 733, 736 (1956).
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joint tenancy which arose in the early part of the twentieth century
and took shape in the form of the joint and survivorship bank account. Like courts in other jurisdictions, the Nebraska Supreme
Court had some difficulty reconciling the joint and survivorship
bank account with the law of gifts, 14 the law of joint tenancy, and
the statute of wills. Nebraska ultimately took the view, as did most
states, that the joint and survivorship bank account was a unique
species in the law to be upheld upon contractual grounds, 15 not
governed by the statute of wills. Furthermore, the Nebraska
Supreme Court placed great emphasis upon a bank protection
16
statute which had the effect of legitimating this form of account.
Because one of the parties to the joint account could withdraw all
of the funds in the account, this clearly meant that the "joint tenancy" involved did not square with true common-law joint tenancy.
However, because a right of survivorship attached to the joint bank
account, it was very similar to the common-law joint tenancy. Further discussion of the joint bank account cases will appear below,
but these cases are now something of an historical footnote. With
the passage of the Uniform Probate Code, effective in Nebraska on
January 1, 1977, this form of joint tenancy has been codified by statute. 17 The legal rules governing these forms of joint tenancies are
clear. In short, what we have in Nebraska now is a statutory form
of joint tenancy that applies to certain forms of accounts in
financial institutions. This law is totally distinct from the common
law of joint tenancy.
By virtue of the estates doctrine as it has existed historically,
it is possible for a draftsman to create concurrent life estates with
a contingent remainder in the survivor. 18 This form of property arrangement approximates the common-law joint tenancy in that it
appears that the right of survivorship obtains in both cases. Nonetheless, there are sufficient differences between the two types of
property arrangements. 19 This distinction first surfaced in a 1927
case, 20 and again it appears doubtful that a draftsman would ever
deliberately attempt to create this form of estate as opposed to the
14. See generally In re Estate of Kamrath, 114 Neb. 230, 206 N.W. 770 (1925).
For a recent application of the gift theory applied to joint accounts, see Rorabaugh
v. Garvis, 198 Neb. 223, 252 N.W.2d 161 (1977).
15. In re Estate of Johnson, 116 Neb. 686, 692, 218 N.W. 739, 741 (1928).
16. McConnell v. McCook Nat'l Bank, 142 Neb. 451, 453, 6 N.W.2d 599, 600 (1942).
Building and loan association accounts were given similar treatment. Tobas v. Mutual Bldg. & Loan Ass'n., 147 Neb. 676, 679, 24 N.W.2d 870, 871 (1946).
17. NEB. REV. STAT. § 30-2701 to -2713 (Reissue 1975).
18. E.g., "to A and B for their joint lives, remainder to the survivor of A and B."
19. See notes 107-113 and accompanying text infra.
20. Arthur v. Arthur, 115 Neb. 781, 786-87, 215 N.W. 117, 118-19 (1927), overruled
in part by Cofer v. Perkins, 199 Neb. 327, 331, 258 N.W.2d 807, 809 (1977).

1979]

CONCURRENT OWNERSHIP

common-law joint tenancy. Once again, however, the type of property arrangement in which there are joint life estates followed by a
contingent remainder is so closely akin to a common-law joint tenancy that there is an almost irresistible impulse to consider them
functionally equivalent.
In the following sections of this article, there will be further
illustrations of the distinctions between the true joint tenancy and
the other forms of property arrangements closely akin to the common-law joint tenancy.
TENANCY BY THE ENTIRETY

As indicated in Krause, tenancy by the entirety was a form of
common-law estate restricted to husband and wife. Nebraska has
never recognized this form of concurrent ownership; this has been
conclusively settled since 1900.21 It would appear that the only rationale for recognizing such an estate today would be to protect the
spouse from claims of the creditors of the other spouse-a purpose
which is not unworthy, but which probably ought to be handled by
a statute specifically designed to accomplish that result rather
than by resurrecting a form of estate based upon a fiction-the
unity of husband and wife.
PROPERTY ARRANGEMENTS SIMILAR TO RECOGNIZED
CONCURRENT ESTATES
It was observed in the preceding section of this article that certain property arrangements bear a remarkable resemblance to the
true joint tenancy. In certain cases before the Nebraska Supreme
Court the court had to determine whether or not cotenancy, either
tenancy in common or joint tenancy, existed in a particular case.
In cases involving a common stairway on adjoining property, 22 and
party walls existing on boundary lines, 23 the court indicated that
the land owners in question were not cotenants with respect to the
common property at issue. On the other hand, ih cases involving
crop sharing agreements the court held that such agreements created tenancy in common. 24 In a case involving a pay-on-death
checking account, the Nebraska Supreme Court found that the relationship between the parties was contractual and the arrange21. Kerner v. McDonald, 60 Neb. 663, 671, 84 N.W. 92, 92 (1900).
22. Barr v. Lamaster, 48 Neb. 114, 117, 66 N.W. 1110, 1112 (1896).
23. First Inv. Co. v. State Fire Marshal, 175 Neb. 66, 68, 120 N.W.2d 549, 550
(1963); Shiverick & Co. v R.J. Gunning Co., 58 Neb. 29, 30, 78 N.W. 460, 460 (1899).
24. Chalupa v. Tri-State Land Co., 92 Neb. 477, 479, 138 N.W. 603, 604 (1912);
Reed v. McRill, 41 Neb. 206, 210, 59 N.W. 775, 776 (1894).
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ment constituted an invalid testamentary disposition, even though
the relationship bore a close resemblance to the joint bank ac25
count.
In theory the law of partnership is distinct from the law of cotenancy; this remains true today when statutes exist detailing the
legal relationships between partners. 26 In certain Nebraska
Supreme Court cases it was not clear whether the relationship between the parties before the court was that of cotenancy or partnership. 27 In some respects the law regarding partners and
cotenants is the same, while in other instances there exists a sharp
distinction. On certain occasions the Nebraska Supreme Court
has emphasized the distinctions between the two branches of
law, 28 while on other occasions they have pointed out similarities, 29 thus obviating the necessity of making the distinction between cotenants and partners. Obviously the situations in which
the legal relationship of the parties is unclear result from haphazard arrangements that could be avoided if an attorney structures
the transaction and the relationship between the parties.
PROPERTY INTERESTS THAT MAY BE HELD IN
CONCURRENT OWNERSHIP
In the above quotation from Krause, reference is made to two
or more persons owning a "tract of land." In the formative stages
of English Law the bulk of wealth was in the form of real property.
Indeed, the Law of England as it related to property essentially
referred to the law of real property. A survey of the Nebraska
cases indicates that property in Nebraska which may be held in
the form of joint tenancy or tenancy in common may be real property or personal property; 30 the latter includes both tangible 3 ' and
intangible personal property. 32 Real property interests such as
water rights 33 and mineral rights 34 may similarily be held in coten25. Young v. McCoy, 152 Neb. 138, 141, 40 N.W.2d 540, 542 (1950).
26. E.g., NEB. REV. STAT. § 67-101 to -343 (Reissue 1976).
27. See Hanson v. Hanson, 4 Neb. (Unof.) 880, 884,/97 N.W. 23, 24 (1903); State
Bank of Lushton v. Kelley Co., 47 Neb. 678, 682, 66 N.W. 619, 620 (1896).
28. See Perry v. Granger, 21 Neb. 579, 581, 33 N.W. 261, 262 (1887) ('Tenants in
common are not like partners ...."). See also Jewel Tea Co., Inc. v. Eagle Realty
Co., 70 F. Supp. 918, 925 (D. Neb. 1947).
29. See Hanson v. Hanson, 4 Neb. (Unof.) 880, 884, 97 N.W. 23, 24 (1903). See
also Riley v. Whittier, 100 Neb. 107, 111-12, 158 N.W. 446, 448 (1916).
30. E.g., In re Estate of Vance, 149 Neb. 220, 30 N.W.2d 677 (1948).
31. Riley v. Whittier, 100 Neb. 107, 107, 158 N.W. 446, 446 (1916); Honaker v. Vesey, 57 Neb. 413, 414, 77 N.W. 1100, 1101 (1899).
32. Tilden v. Beckmann, 203 Neb. 293, 294, 278 N.W.2d 581, 583 (1979) (mortgage); In re Estate of Ogier, 175 Neb. 883, 885, 125 N.W.2d 68, 71 (1963) (bonds).
33. Lamed v. Jenkins, 102 Neb. 796, 797, 169 N.W. 723, 724 (1918).
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ancy. The methods by which the cotenants acquire their interests
is the subject of the next section.
CREATION OF CONCURRENT ESTATES
The focus of attention in this section of the article is upon the
method by which the concurrent estates are created, and the particular problems associated with joint tenancies. Consideration
will also be given to the legal effect of placing property in a concurrent form of ownership.
METHODS OF CREATING CONCURRENT ESTATES

An appropriate starting point for this discussion is the following quotation from In re Estate of Whiteside:35 "[E] ither [joint tenancy or tenancy in common] . . .may be created by act of the
parties contractually or by conveyance, grant, or devise, although a
tenancy in common may, under proper circumstances, be the product of an error, failure, or mistake in an attempt to create a joint
tenancy. '3 6 As the foregoing quotation indicates the vast majority
of concurrent estates are created by deed, by will or by contract.
Concurrent ownership may also come into existence by virtue of
operation of law. If parties acquire property rights in the property
by virtue of the law of intestate succession, or by the doctrine of
adverse possession or prescription, it seems clear that the concurrent estates are created not by the acts of the parties but by operation of law. In this latter regard it appears the law of Nebraska is
clear in cases in which the parties acquire their concurrent shares
by operation of law: these parties take their interests as tenants in
common, and not as joint tenants. 37 The syllabus by the court in
the Whiteside case, referred to above, contain the following statements:
A joint tenancy may be created only by act of the parties
.... A tenancy in common is characterized by a single
essential unity of possession or the right to possession of
common property and generally exists whenever property
is owned concurrently by two or more persons under a
conveyance or under circumstances which do not either
expressly or by necessary
implication call for some other
38
form of cotenancy.
34.
35.
36.
37.
Mattis
38.

Hafeman v. Gem Oil Co., 163 Neb. 438, 470, 80 N.W.2d 139, 159 (1956).
159 Neb. 362, 67 N.W.2d 141 (1954).
Id. at 368, 67 N.W.2d at 145.
Harman v. Fisher, 90 Neb. 688, 692, 134 N.W. 246, 247 (1912) (prescription);
v. Boggs, 19 Neb. 698, 698-99, 28 N.W. 325, 325-26 (1886) (intestacy).
In re Estate of Whiteside, 159 Neb. 362, 362, 67 N.W.2d 141, 142-43 (1954).
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As will be shown in the following subsection, there are certain constructional rules that exist with respect to the creation of tenancies
in common and joint tenancies when the instrument is not clear as
to which form of estate is created. When an attempt is made to
show the existence of a concurrent estate by virtue of an oral
agreement-particularly if the claimed estate is joint tenancy-the
court requires a preponderance of the evidence, the quality of
39
which must be clear, satisfactory and convincing in character.
Attempts made by surviving spouses to have their contributions to
a family farm or ranch construed as creating joint tenancies, or
joint tenancies in common have not been favorably received by the
Nebraska Supreme Court.40 Likewise, a surviving spouse who
joined in a contract of sale with regard to property owned solely by
her husband was not by virtue of that act alone regarded as having
an interest in sale proceeds as a tenant in common or a joint tenant. 41 As indicated above, there are situations in which the Ne-

braska Supreme Court has held an abortive attempt to create a
joint tenancy results in the creation of a tenancy in common. In
one instance the failure to create the joint tenancy is due to a legal
impediment. 42 In the other case, the failure resulted by virtue of a
failure of proof. 43 It is easier to report the results of these cases

than to explain the rationale of them.
PRESUMPTION IN FAVOR OF TENANCY IN COMMON

The Nebraska Supreme Court has consistently applied the following rule, first enunciated in 1894: "A conveyance to two or more
persons not acting in a fiduciary capacity will be presumed to create a tenancy in common, and not a joint tenancy.""4 This presumption has not been limited to conveyances of real property, as
the following quotation from a more recent case indicates:
"[W] here a transfer has been made to two or more individuals, a
tenancy in common ordinarily is presumed. '45 The Nebraska view,
that in order to create a joint tenancy such as intention must be
clearly expressed, is in accord with the prevailing legal authority
39. In re Estate of Ogier, 175 Neb. 883, 891, 125 N.W.2d 68, 74 (1963).
40. In re Estate of Whiteside, 159 Neb. 362, 373-74, 67 N.W,2d 141, 148 (1954);
Peterson v. Massey, 155 Neb. 829, 835, 53 N.W.2d 912, 916 (1952).
41. In re Estate of Roberts, 200 Neb. 672, 675, 264 N.W.2d 865, 867 (1978).
42. Anson v. Murphy, 149 Neb. 716, 718, 32 N.W.2d 271, 272 (1948). The estate
created was tenancy in common with a right of survivorship. Id.
43. In re Estate of Ogler, 175 Neb. 883, 895, 125 N.W.2d 68, 76 (1963).
44. Maxwell v. Higgins, 38 Neb. 671, 671, 57 N.W. 388, 388 (1894) (headnote
three).
45. In re of Estate of Whiteside, 159 Neb. 362, 363, 67 N.W.2d 141, 143 (1954)
(headnote five).
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46
throughout the country.

PROBLEMS IN THE CREATION OF

JOINT

TENANCIES

True Joint Tenancies v. Pseudo-Joint Tenancies
In this section it would be wise to recall the distinction between the true joint tenancy and those other forms of ownership
with similar characteristics but with differing legal rules. Those
types of joint tenancies that exist by virtue of the Nebraska Probate Code in its section dealing with multi-party accounts 47 are
subject to the rules stated in the statute; whether a joint tenancy of
the type indicated in the statute is created must be determined
with reference to the statutory rules pertaining thereto. Obviously, if there is a so-called statutory joint tenancy, the statute will
determine under what circumstances such a form of joint tenancy
arises.
The Language Problem
In this section the emphasis is upon the particular wording
that must be employed in order to create a true joint tenancy. The
problem arises most frequently in deeds, wills, circumstances
where it is unclear whether the estate created is a joint tenancy or
tenancy in common, or whether it is a true joint tenancy or the
joint tenancy life estate followed by a contingent remainder. The
language problem also existed in the old joint bank account
cases, 48 but, as indicated in the preceding section, this problem is
now obviated with respect to deposits in financial institutions because of the specific rules enunciated in the Uniform Probate
49
Code.
As indicated above, if the question is whether the language of
deed, will, or contract creates a joint tenancy or a tenancy in common, the ordinary rules apply: the presumption is in favor of a tenancy in common and in order to find a joint tenancy, the court must
find a clear expression of an intent to create a joint tenancy. It
should be recalled that the Nebraska Supreme Court has repeatedly indicated that joint tenancies are not favored;5 0 Thus it is not
surprising that in order for the court to find a joint tenancy ex46. See generally 4A R. POWELL, supra note 4, § 616 at 664-71.
47. NEB. REV. STAT. §§ 30-2701 to -2713 (Reissue 1975).
48. E.g., McConnell v. McCook Nat'l Bank, 142 Neb. 451,455-56, 6 N.W.2d 599, 602
(1942).
49. NEB. REV. STAT. § 30-2701, -2702 (Reissue 1975).
50. E.g., DeForge v. Patrick, 162 Neb. 568, 572, 76 N.W.2d 733, 736 (1956) (citing
other cases).
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isting, there must be an unambiguous expression of the intent to
do so. The problem now becomes one of determining what is the
clear, unambiguous expression of a joint tenancy that one can
safely employ in order to create the common-law joint tenancy.
This problem is compounded by virtue of the existence of another
form of concurrent estate very similar to the common-law joint
tenancy, namely, the estate wherein there are created concurrent
life estates with a contingent remainder in the survivor. Thus a
conveyance to A and B for their joint lives with remainder to their
survivor looks very much like a common-law joint tenancy, but in
at least one important respect it is not treated as a common-law
joint tenancy.5 1 A conveyance made to "A and B as joint tenants
and not as tenants in common" clearly indicates the intent to create a joint tenancy, and would be held legally sufficient.5 2 Adding
the words "with right of survivorship" should be unnecessary
since a right of survivorship is a necessary incident of this type of
estate, 53 and no reason exists for requiring that the draftsman express an incident of the estate which exists by virtue of law. Nonetheless, there is at least one Nebraska case in which that failure to
include language of survivorship prevented the creation of a joint
tenancy. 54 This case seems to be, clearly out of line with other
cases decided by the court, 55 and hopefully will not be relied upon
in any further case. Indeed, if language of survivorship is included
in a deed along with the standard language "to A and B as joint
tenants and not as tenants in common," an argument can be made
that what is created is not a common-law joint tenancy at all, but
rather concurrent life estates with a contingent remainder in the
survivor. Hopefully the recent case of Yunghans v. O'Toole5 6 has
settled this issue. From the standpoint of the draftsman, whatever
estate is intended to be created should be expressed as clearly as
51. The question as to whether partition is available illustrates the distinction
in Yunghans v. O'Toole, 199 Neb. 317, 321-22, 258 N.W.2d 810, 813 (1977).
52. Stuehm v. Mikuiski, 139 Neb. 374, 408, 297 N.W. 595, 602 (1941) (Carter, J.,
concurring). "An estate in joint tenancy as known in the common law is lawful in
this state, and there being no legislation restricting its nature, characteristics, and
attributes, the term 'joint tenancy,' when used as descriptive of an estate conveyed,
means a joint tenancy as known in the common law." Id.
53. Anson v. Murphy, 149 Neb. 716, 718, 32 N.W.2d 271, 272 (1948).
54. Jones v. Shrigley, 150 Neb. 137, 147, 33 N.W.2d 510, 516 (1948).
55. Jones is inconsistent with Anson v. Murphy, 149 Neb. 716, 32 N.W.2d 271
(1948) decided the same year as Jones! See note 52 and accompanying text supra.
In substantial conflict with Jones is Bodeman v. Cary, 152 Neb. 506, 508-09, 41 N.W.2d
797, 798 (1950) wherein the court concluded that joint tenancy life estate existed
despite the lack of explicit language creating a joint tenancy.
56. 199 Neb. 317, 258 N.W.2d 810 (1977). In Yunghans, Judge McCown rejects
the distinction between a grant in "joint tenancy" and a grant in "joint tenancy with
right of survivorship." Id. at 321, 258 N.W.2d at 813.
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possible. In the case of a joint tenancy, it would seem that a conveyance to A and B as joint tenants would be the clear, unambiguous expression of intent to create a joint tenancy and should
suffice in any court. Nevertheless, adherence to custom, and the
ever present abundance of caution theory, will probably result in
lawyers continuing to use the hackneyed phrase to "A and B as
joint tenants and not as tenants in common."
The Role of the Four Unities
The case of Krause v. Crossley5 7 contains the following language:
The common law rule that a joint tenancy must contain the four unities of time, title, interest, and possession
still persists unless modified by statute. Or in other
words, joint tenants have one and the same interest accruing by one and the same conveyance commencing at one
and the same time
and held by one and the same undi58
vided possession.
The Nebraska Supreme Court's dogged adherence to the four unities dogma is graphically illustrated by the "straw man cases." In
these cases the question was whether a deed from A to A and B
created a joint tenancy where that was clearly the intent of the
grantor. The Nebraska Supreme Court was willing to accept the
view that the grantor clearly and unambiguously expressed the intention to create a joint tenancy, but the court found a legal roadblock to giving effect to that intent because of the lack of the four
unities, viz, the unities of time and title. 59 Thus, in order for A to
create a joint tenancy in himself and another person, it was necessary for A to convey to a straw man who in turn would convey the
property back to the original grantor and the other joint tenant in a
second deed. The case establishing this doctrine was decided in
1939 and in 1941 the legislature effectively overruled it. 60 However,
a subsequent case involving the same problem resulted in the
anomalous "tenancy in common with right of survivorship" result 61 because the Nebraska Supreme Court could not give this
statute retroactive effect. 62 To be contrasted with the approach of
the Nebraska Supreme Court is the approach taken by the Federal
District Court of Nebraska in a case involving condemnation pro57.
58.
59.
60.
61.
62.

202 Neb. 806, 277 N.W.2d 242 (1979).
Id. at 810, N.W.2d at 245.
Stuehm v. Mikulski, 139 Neb. 374, 379, 297 N.W. 595, 598 (1941).
NEB. REV. STAT. § 76-118 (Reissue 1976).
Anson v. Murphy, 149 Neb. 716, 718-19, 32 N.W.2d 271, 272 (1948).
See NEB. REV. STAT. § 76-122 (Reissue 1976).
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ceedings. 63 In that case the court refused to be bound by the
had declared the legislative overruling to be
state's statute which
64
prospective only.

These cases are something of historical footnotes in the present time with respect to the strawman issue. However, they are
still interesting from the standpoint of the diverse approaches
taken by the Federal District Court and the Nebraska Supreme
Court, and also because of the great emphasis placed upon the
four unities doctrine-a doctrine that continues to influence at
least one other area of joint tenancy law.
PersonalProperty
As noted above, while it is possible to create a joint tenancy in
personal property, if this purported joint tenancy is created by oral
agreement the standards of proof are quite rigorous. 65 It is generally true, of course, that proving a legal status or relationship by
oral agreement is a difficult task; in the case of joint tenancy it is
not surprising that the court would set up rather high standards
with regard to the character of proof required. In order to establish a joint tenancy in personal property, the lawyer should advise
clients to be certain that sufficient documentation exists to resolve
any disputes which may arise. Stocks, bonds, and automobiles
may be registered in joint tenancy form, but with items such as
bearer instruments or household furniture, there is less likelihood
that such documentation will exist. With respect to the problems
posed by bearer instruments, the case of In re Estate of Ogier66 is
instructive. In Ogier certain bearer instruments were purchased
out of a joint bank account. However, there was no documentation
that the bear securities were to be held in joint tenancy. It was
argued that because the funds to purchase such securities had
come from a joint account, the same legal relationship should exist
in the securities that had existed in the funds that were used to
purchase such securities. The Nebraska Supreme Court rejected
such a notion and noted that since the withdrawal of the funds
the joint tenancy,
from the joint bank account effectively destroyed
67
the tracing concept was not applicable.
63.
64.
65.
66.
67.

United States v. 12,800 Acres of Land, 69 F. Supp. 767, 774 (D. Neb. 1947).
Id. at 774.
In re Estate of Ogier, 175 Neb. 883, 891, 125 N.W.2d 68, 74 (1963).
175 Neb. 883, 125 N.W.2d 68 (1963).
Id. at 892-93, 125 N.W.2d at 74.
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EFFECT OF PLACING PROPERTY IN CONCURRENT OWNERSHIP

In the next section, which concludes this article's discussion of
creation problems, the incidents and characteristics of joint tenancy and tenancy in common will be considered. This section will
point out that certain consequences not within the contemplation
of the parties may immediately flow from the creation of a concurrent estate.
If one of the parties furnishes all of the consideration for a
purchase, and title to the property is taken in the name of that
party and some other party in either the form of joint tenancy or
tenancy in common, the most frequently obtained legal result is
that of a gift of an undivided one-half interest to the noncontributor. In the case of a "true" joint tenancy, the gift is a true gift
in that it is irrevocable. In the ordinary case of the so-called statutory joint tenancies, those existing in financial institutions, the
agreement gives either party the right to legally withdraw all of the
funds; therefore no gift takes place when such an account is established. Once again the passage of the Uniform Probate Code has
greatly clarified the law in Nebraska with respect to the interests
held while parties to a multi-party account are both alive.6 8
The Nebraska Supreme Court has stated that where an instrument is silent as to the interest taken by joint tenants or tenants in
common, the rebuttable presumption is that their interests are
equal. 69 In a case involving husband and wife, where the contributions are unequal but the parties' interest is presumed equal, the
court has engaged in the presumption that the placing of title in
the name of one spouse was intended by the other spouse as a
gift.70 The issue of the contributions made by the cotenants can
pose some interesting legal issues. In the tenancy by the entirety
case, Kerner v. McDonald,7 ' a creditor of the husband was attempting to levy upon property owned by husband and wife in
joint tenancy. It was the wife's hope that by convincing the court
that a tenancy by the entirety existed, the property would be exempt from the claims of the husband's creditors. Furthermore, the
wife attempted to show that all of the consideration for the transfer had been furnished by her; thus measured by the contributions
of the parties, the husband's interest in the property was zero.
Given the rules just mentioned, the effect of placing the property
68.
69.
70.
ler, 146
71.

NEB. REV. STAT. § 30-2703 (Reissue 1975).
Giles v. Sheridan, 179 Neb. 257, 262, 137 N.W.2d 828, 831 (1965).
Marco v. Marco, 196 Neb. 313, 325, 242 N.W.2d 867, 875 (1976); Hoover v. HaiNeb. 697, 705, 21 N.W.2d 450, 455 (1946) (citing other cases).
60 Neb. 663, 84 N.W. 92 (1900).
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in the husband's name along with that of the wife resulted in a gift
of an undivided one-half interest to the husband. 7 2 It was this interest that was subject to the claims of the husband's creditors.
On the other hand, in Giles v. Sheridan,73 although the parties to
the joint tenancy were not husband and wife, the court nonetheless implied the equal interest and presumption of gift rationale
even though such an inference appeared to be rebutted by the
facts. These cases illustrate the awkwardness of the concept of
concurrent ownership when applied to other than gratuitous transations. These problems can become acute traps for the unwary
lawyer.
In numerous cases prior to the passage of the Uniform Probate
Code, the Nebraska Supreme Court was called upon to determine
whether or not the survivor to a joint bank account took the property free and clear of the claims of the estate of the first decreased.
74
The court routinely applied the Nebraska bank protection statute
as a rule of property law establishing a presumption that the survivor took all, provided however, that the account was indeed in the
joint form. 75 On the other hand, where the court found evidence of
undue influence or wrongdoing, the survivor to the account was
deemed to take the property as a constructive trustee. 76 This simply illustrated that in the case of the joint bank account, the survivor presumptively took free and clear of the claims of any other
party, but this rule would not be used to shield a wrongdoer. The
result is no different under the Uniform Probate Code as a very
77
recent case illustrates.
INCIDENTS AND CHARACTERISTICS OF JOINT TENANCY
AND TENANCY IN COMMON
TENANCY IN COMMON

The Nebraska Supreme Court has stated:
72. See Hoover v. Haller, 146 Neb. 697, 21 N.W.2d 450 (1946) wherein the court
stated that even if the wife furnished five-sixths of the consideration for the notes
and mortgage, her interest was limited to one-half because of the presumption of
gift rule obtaining in the husband-wife situation. Id. at 705-06, 21 N.W.2d at 455.
73. 179 Neb. 257, 137 N.W.2d 828 (1965). See also Olander v. City of Omaha, 142
Neb. 340, 6 N.W.2d 62 (1942).
74. NEB. REV. STAT. § 8-167 (1943).
75. Representative cases of this genre are: In re Estate of Curran, 161 Neb. 78,
71 N.W.2d 723 (1955); Parkening v. Haffke, 153 Neb. 678,46 N.W.2d 117 (1951); Scriven
v. Scriven, 153 Neb. 655, 45 N.W.2d 760 (1951); Rose v. Kahler, 151 Neb. 532, 38 N.W.2d
391 (1949).
76. Eden v. Eden, 182 Neb. 768, 775, 157 N.W.2d 543, 547-48 (1968); Nelson v.
Parmussen, 164 Neb. 274, 290-91, 82 N.W.2d 418, 428 (1957).
77. See Gasper v. Moss, 204 Neb. 24, 27-28, 281 N.W.2d 213, 215 (1979).
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Unlike the joint tenancy, the tenancy in common is characterized by a single essential unity-that of possession, or
of the right to possession, of the common property. If such
unity exists, there is a tenancy in common irrespective of
any other unities; and
if it does not exist the estate is not a
78
tenancy in common.
A technical application of the foregoing statement indicates that a
devise to A for life, remainder to B and C, creates in B and C not a
tenancy in common in the remainder but something else. 79 If B
and C do not hold their remainder interests as tenants in common
it is difficult to think of a term that describes their relationship.
The Nebraska Supreme Court has stated that a tenancy in
common with a right of survivorship is "indestructible" and the estate of the first tenant in common to die is liable for the debts of
the deceased tenant in common. 0
JoINT TENANCY

In its discussion of common law joint tenancies, the Nebraska
Supreme Court has for a number of years continued to emphasize
the importance of the four unities doctrine. According to this doctrine, the creation and continued existence of an estate in joint tenancy requires a unity of possession, a unity of interest, a unity of
time, and a unity of title in all holding an interest in such estate.8 '
Application of the four unities as the governing dogma has been
most prevalent in cases involving the purported creation of a joint
tenancy or the termination, i.e., severance of joint tenancies. The
application of the four unities in both areas is well illustrated by
the case of Buford v. Dahlke8 2 which presented both creation and
severance problems. Despite the fact that the four unities dogma
was effectively overruled in the two creation and severance cases
most prominently employing this doctrine,8 3 the Nebraska
Supreme Court still continues to speak of the four unities with
84
some degree of reverence.
On one occasion the Nebraska Supreme Court has described
joint tenants as being seised "per my and per tout." 85 Freely trans78.
79.
80.
81.
82.
83.

In re Estate of Whiteside, 159 Neb. 362, 369, 67 N.W.2d 141, 146 (1954).
Statler v. Watson, 160 Neb. 1, 4, 68 N.W.2d 604, 606 (1955).
Anson v. Murphy, 159 Neb. 716, 720, 32 N.W.2d 271, 273 (1948).
Stuehm v. Mikulski, 139 Neb. 374, 377, 297 N.W. 595, 597 (1941).
158 Neb. 39, 62 N.W.2d 252 (1954).
Stuehm v. Mikulski, 139 Neb. 374, 297 N.W. 595 (1941) (overruled by NEB.
REV. STAT. § 76-118 (Reissue 1976)); Buford v. Dahlke, 158 Neb. 39, 62 N.W.2d 252
(1954) (overruled by NEB. REV. STAT. § 76-2109 (Supp. 1979)).
84. See Krause v. Crossley, 202 Neb. 806, 810-11, 277 N.W.2d 242, 245 (1979).
85. Hein v. W.T. Rawleigh Co., 167 Neb. 176, 189, 92 N.W.2d 185, 193 (1958).
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lated this means that joint tenants are seised of the whole and of
the half. The half indicates what the joint tenant can convey to a
third party, and the whole indicates what the joint tenant holds
upon the death of the other joint tenant.8 6 When discussing the
"per tout" aspect of a joint tenancy, what is clearly being referred
to is the grand incident of a joint tenancy, the right of survivorship.
Simply stated, the right of survivorship means that the interest of
the deceased joint tenant in the whole simply disappears and if the
survivor is the sole surviving joint tenant he owns the entire estate. 87 Because of the operation of this rule, one of the commonly
stated dogmas with respect to joint tenancy is the statement that
joint tenancy property passes outside of the will. 88 Another way to
express the same notion is to say that unlike the interest held by a
tenant in common, a joint tenant's interest is not devisable.8 9
The four unities doctrine, which the Nebraska Supreme Court
has followed, would dictate that the respective shares of the joint
tenants must be equal. 90 There is, however, at least one Nebraska
case indicating that the interests of the joint tenants are "presumed" to be equal.9 1
With respect to so-called statutory joint tenancies, those existing by virtue of and governed by the Nebraska Uniform Probate
Code, it might be pointed out that the code resolves the equality of
92
interest problems by utilizing a so-called net contributions rule.
Obviously, the statutory joint tenancies are governed by different
rules. This was true under the old Nebraska joint bank account
86. See id. See also Giles v. Sheridan, 179 Neb. 257, 262, 137 N.W.2d 828, 831
(1965).
87. The common-law notion of a joint tenancy was simply the notion that the
first joint tenant's death ended his participation in the estate, and the survivor joint
tenant acquired nothing by virtue of the first joint tenant's death. The emphasis
here is upon the "per tout" aspect of a joint tenancy. This aspect of the common
law joint tenancy underlies the decision in Smith v. Douglas County, 254 F. 244, 24849 (8th Cir. 1918).
88. Sheldon v. Watkins, 188 Neb. 599, 603-04, 198 N.W.2d 455, 457 (1972).
89. Krause v. Crossley, 202 Neb. 806, 810, 277 N.W.2d 242, 245 (1979).
90. 4 G. THOMPSON, LAw OF REAL PROPERTY § 1777, at 19-20 (J. Grimes, replacement 1979) ("unity of interest requires that the shares of joint tenants ... shall be
equal . . .").
91. Hein v. W.T. Rawleigh Co., 167 Neb. 176, 190, 92 N.W.2d 185, 193 (1958) (emphasis added). Giles v. Sheridan, 179 Neb. 257, 137 N.W.2d 828 (1965) indicates that
this presumption might be rebutted, and in Giles the proof problem was compounded by the "dead man's statute" although it can be argued that the court could
have found evidence of the intent to create unequal interests in the facts presented.
See id. at 259, 137 N.W.2d at 830; see note 72 and accompanying text supra. See also
Olander v. City of Omaha, 142 Neb. 340, 344, 6 N.W.2d 62, 64 (1942) (each of three
joint tenants entitled to one-third of property condemnation award; in absence of
evidence contra, improvements on property held in joint tenancy presumed equally
owned).
92. NEB. REV. STAT. § 30-2703 (Reissue 1975).
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cases in which the court implicitly acknowledged that the four unities doctrine did not apply and a straw man did not have to be used
at a time when one was necessary to create a joint tenancy in real
93
property.
ABILITY OF COTENANT TO BIND FELLOW COTENANTS

The Nebraska Supreme Court has remarked that joint tenants
and tenants in common are not partners and thus have no implied
authority to bind each other. 94 Thus a third party who takes a
mortgage from one of the cotenants 95 or makes improvement at the
request of one of the cotenants 96 may find himself out of luck in
attempting to proceed against another cotenant's interest. With
respect to a lease executed by one tenant in common, Nebraska
follows the rule that such a lease is void as to the interest of the
nonconsenting cotenants if such lease was executed without their
knowledge, consent, authority, or subsequent ratification. 97 The
interests of both joint tenants and tenants in common are freely
transferable and, as we shall see, a transfer made by a joint tenant
results in a severance. A conveyance by one of the cotenants of his
undivided interest by metes and bounds has been held valid until
defeated by the other cotenants in an action for partition.9 8 If one
cotenant attempts to redeem a mortgage on his own, the rule appears to be that such redeeming cotenant must pay the entire
amount due under the decree and not merely his proportionate
share. 99 As will be shown later, a cotenant who pays the entire
amount due might receive reimbursement from his fellow cotenants.
ACTIONS BY COTENANTS
In this section we will consider the ability of a cotenant to
bring actions of ejectment, quiet title, and partition. In each of
93. See, e.g., Tobas v. Mutual Bldg. & Loan Ass'n, 147 Neb. 676, 680, 24 N.W.2d
870, 872 (1946).
94. Perry v. Granger, 21 Neb. 579, 581, 33 N.W. 261, 262 (1887). See also Jewel
Tea Co. v. Eagle Realty Co., 70 F. Supp. 918, 925 (D. Neb. 1947) ("Co-tenants do not,
merely by virtue of their relationship, sustain the relation of principal and agent to
each other. ..").
95. First Nat'l Bank v. Morgan, 172 Neb. 849, 851, 112 N.W.2d 26,29 (1961); Jolliffe
v. Maxwell, 3 Neb. (Unof.) 244, 249, 91 N.W. 563, 565 (1902).
96. Barry v. Barry, 147 Neb. 1067, 1074, 26 N.W.2d 1, 5 (1947).
97. Trowbridge v. Donner, 152 Neb. 206, 211-12, 40 N.W.2d 655, 659 (1950); Jackson v. O'Rorke, 71 Neb. 418, 422, 98 N.W. 1068, 1070 (1904). See also Jewel Tea Co. v.
Eagle Realty Co., 70 F. Supp. 918, 923 (D. Neb. 1947).
98. See Crook v. Vandervoort, 13 Neb. 505, 507-08, 14 N.W. 470, 471 (1882).
99. Dougherty v. Kubat, 67 Neb. 269, 273-74, 93 N.W. 317, 319 (1903).
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these cases we must consider the effect the appropriate statutes
have on the ability of the cotenant to bring the action. Although
the concept of ouster is relevant to some of the cases cited in this
section, a general discussion of this concept will be postponed until the next section of this article.
EJECTMENT

In an action for ejectment the plaintiff seeks to recover possession of real property to which he is entitled. According to the Nebraska statute, it is sufficient for a cause of action if the plaintiff
states that he has a legal estate and is entitled to possession
thereof and that the defendant keeps him out of possession.1 00 Because a tenant in common or a joint tenant is entitled to an undivided right of possession, i.e., his right of possession extends to the
whole of the property, it can be argued that one joint tenant or tenant in common should be able to maintain an action in ejectment
without the necessity of joining the other cotenants as either plaintiffs or defendants. This was the position originally taken by the
Nebraska Supreme Court, 10 1 but in 1895 the court made it clear it
was not going to follow its original ruling: it held that a plaintiff in
10 2
an action for ejectment can only recover to the extent of his title.
While it does make good sense to state that a cotenant can only
litigate as to his own interests, in an action of ejectment the original ruling of the Nebraska Supreme Court seems to be more per10 3
If
suasive, and indeed does represent the weight of authority.
an action in ejectment merely tries the issue of the right of possession, allowing one cotenant to litigate this issue against a third
party would not seem to adversely affect the interests of any cotenant not joined to the action.
QUIET TITLE ACTIONS

A vexing question that had plagued the Nebraska Supreme
Court with respect to quiet title actions is one that is not restricted
to cotenancy. The controversial issue is whether the Nebraska
quiet title statute, extending its remedy to both reversioners and
remaindermen, affects the running of the statute of limitations as
against an adverse possessor. 0 4 The issue can be stated simply.
100. NEB. REV. STAT. § 25-2124 (Reissue 1975).
101. Crook v. Vandervoort, 13 Neb. 505, 506-07, 14 N.W. 470, 470-71 (1882).
102. Johnson v. Hardy, 43 Neb. 368,370,61 N.W. 624, 624 (1895). Vandervoort had
been significantly undermined by the decision of the court in Mattis v. Boggs, 19
Neb. 698, 28 N.W. 325 (1886) and Kirk v. Bowling, 20 Neb. 260, 29 N.W. 928 (1886).
103. See 4A R. POWELL, supra note 4, at 624-28.
104. See generally Foster, Nebraska Law of Adverse Possession, 23 NEB. L. REV.
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Assume that title to property is held in the following fashion: A
holds a life estate and B and C hold the remainder interest. If X
adversely possesses this property for a period of ten years or more,
does X acquire a title by adverse possession and are the interests
of the remaindermen barred? In the 1940 case of Maxwell v.
Hamel,10 5 the Nebraska Supreme Court apparently overruled a
prior case 10 6 and held that the statute of limitations as to a remainderman or a reversioner commences only upon the death of the life
tenant. 10 7 This rule is now consistent with the weight of authority
in this country. 0 8 If a cotenant wishes to establish that he has acquired title to the property by adverse possession thereby extinguishing the claims of his fellow cotenants, he should attempt to
do so in a quiet title action.
PARTITION

The subject of cotenancy and partition go hand in hand, for
there can be no partition action unless cotenancy exists. This is
well illustrated by the Nebraska case which holds that a life tenant
cannot secure partition against a remainderman simply because
they are not contenants and the governing statute restricts partitions to those holding property interest in cotenancy. 109 It is at
this juncture that the distinction between the true common-law
joint tenancy and the concurrent-life-estate-contingent-remainder
estate is critical: the former estate is partitionable, whereas the
latter is not. The issue then goes back to one previously discussed,
namely, what estate has been created by the granting instrument?
Is the estate created in fact a common-law joint tenancy? If so, the
estate is partitionable. In a 1977 partition case entitled Yunghans
v. O'Toole, i" 0 the Nebraska Supreme Court indicated that there is
no distinction between a grant in "joint tenancy" and grant in
"joint tenancy with right of survivorship." i ' The court further indicated that the addition of the words "with right of survivorship"
105, 112-13 (1944); Sternberg, Nebraska Against the Weight of Authority, 17 NEB. L.
BULL. 347, 348-49 (1938).
105. 138 Neb. 49, 292 N.W. 38 (1940).
106. Criswell v. Criswell, 101 Neb. 349, 163 N.W. 302 (1917).
107. Maxwell v. Hamel, 138 Neb. 49, 56, 292 N.W. 38, 42 (1940). Foster regarded
the Maxwell Court's attempt to distinguish Criswell as unpersuasive. His view was
that on the "real basis" of the decisions, Maxwell and Criswell were "absolutely
irreconciliable." Foster, supra note 104, at 114.
108. See Sternberg, supra note 104, at 347-48.
109. Dixon v. Dixon, 189 Neb. 212, 213-14, 216, 203 N.W.2d 180, 181, 182 (1972) (construing NEB. REV. STAT. §§ 25-2170, -2710.01 (Reissue 1975)).
110. 199 Neb. 317, 258 N.W.2d 810 (1977).
111. Id. at 321, 258 N.W.2d at 813.
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does not make such an estate indestructible.' 12 In a case decided
the same day as Yunghans, the court overruled statements in a
prior case which indicated that a partition of the estate would result in a continued right of survivorship. The court correctly
pointed out that the purpose of a partition action is to sever the
joint tenancy and destroy the right of survivorship." 3 The results
are to be commended because in both cases the court clarified Nebraska law; technical distinctions were cast aside and an incorrect
statement of law was corrected.
The issue as to whether the Nebraska partition statute allows
joint tenants or tenants in common holding remainder interests to
maintain an action came before the court in the 1950 case of Baskis v. Krepcik. 114 The answer to this question, of course, depends
upon one's construction of the Nebraska partition statute. 115 If the
statute is so construed as to require the cotenant to have a right to
possession in order to maintain the action, then cotenants in a remainder would not be able to maintain such an action because of
their lack of a right to present possession. The majority of the
court in Baskins held that the Nebraska Statute did not require a
right to immediate possession in order to maintain the action." 6
However, it is a significant fact that the life tenant in Baskins defaulted in the action.
Other selective aspects of the law of partition will be considered in the next section of this article; however, this article has
deliberately omitted a general discussion of Nebraska partition
law.
RELATIONS OF COTENANTS INTER SE
OUSTER

Ouster is a significant concept of concurrent ownership ingrained in at least two important areas of the law. The concept of
ouster is important in determining whether an occupying cotenant
must account to his fellow cotenants for the use and occupancy; if
an ouster has occurred the occupying cotenants is required to so
account. More importantly, in regard to claims by one cotenant
112. Id.; see note 55 and accompanying text supra.
113. Cofer v. Perkins, 199 Neb. 327, 331, 298 N.W.2d 807, 809 (1977).
114. 153 Neb. 36, 43 N.W.2d 624 (1950).
115. NEB. REV. STAT. § 25-2170 (Reissue 1975).
116. Compare Baskins with the following statement from Statler v. Watson, 160
Neb. 1, 4, 68 N.W.2d 604, 606 (1955): "The mother and daughter were tenants in remainder, but they were not tenants in common because of the absence of the indispensable unity of possession or right of possession of the land required for a
tenancy in common."
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that he is adversely possessed against his fellow cotenants, adverse possession will be found only if the court finds evidence of
and concludes that there has been an ouster. Thus, in a significant
number of Nebraska cases, the court has been called upon to determine whether an ouster has occurred. The court has had no difficulty in formulating a definition of ouster: "An ouster, in the law
of tenancy in common, has been defined as the wrongful dispossession or exclusion by one tenant in common of his cotenant or cotenants from the common property of which they are entitled to
possession."'1 7 In accord with the general law throughout the
country," 8 the Nebraska Supreme Court has stated that before an
ouster arises, notice or knowledge of the acts causing it must be
given to the nonoccupying cotenants in some plain and unequivocal matter." 9 With respect to the particular facts constituting an
ouster, the Nebraska court has stated:
[W] here one tenant in common enters upon the whole estate, substantially improves it beyond that ordinarily
proper for the full enjoyment or use of the estate as a tenant in common, takes all the rents and profits, pays all the
taxes, makes it his home and openly claims to hold for
more than the period of the statute of limitations, an
ouster of his cotenants
will be presumed although not
120
otherwise proved.
Because the issue of what constitutes an ouster has been litigated
in the Nebraska Supreme Court on numerous occasions,' 2 1 reference should be made to the particulars of those cases in order to
see the application of the rule to particular factual situations.
ACCOUNTING FOR RENTS AND PROFITS

As stated in the American Law of Property, "Whether cotenants must account to each other for rents and profits they have
received from their property is not susceptible of a simple an117. Unick v. Saint Joseph Loan & Trust Co., 146 Neb. 789, 793, 21 N.W.2d 752, 754
(1956) (headnote 2).
118. See 2 Am. L. OF PROP., supra note 4, § 6.13 at 52-56.
119. Bartlett v. Kloepping, 195 Neb. 755, 759, 240 N.W.2d 592, 594-95 (1976).
120. Unick v. Saint Joseph Loan & Trust Co., 146 Neb. 789, 793-94, 21 N.W.2d 752,
755 (1946).
121. In addition to the Unick and Bartlett cases previously cited, see Gramann
v. Beatty, 134 Neb. 568, 279 N.W. 204 (1938); Severson v. McKenzie, 122 Neb. 827, 241
N.W. 774 (1932); Walter v. Walter, 117 Neb. 671, 222 N.W. 49 (1928); Criswell v. Criswell, 101 Neb. 349, 163 N.W. 302 (1917); Lund v. Nelson, 89 Neb. 449, 131 N.W. 919
(1911); Keleher v. Kelly, 89 Neb. 127, 130 N.W. 1032 (1911); Craven v. Craven, 68 Neb.
459, 94 N.W. 604 (1903); Beall v. McMenemy, 63 Neb. 70, 88 N.W. 134 (1901); Crook v.
Vandevoort, 13 Neb. 505, 14 N.W. 470 (1882).
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swer." 122 This is so because the answer to the question posed depends upon whether an ouster has occurred or whether particular
statutes are deemed applicable. It is clearly the rule throughout
the country that if the occupying cotenant has ousted his fellow
cotenants then he must account to them for rents and profits.

123

Nebraska shares this view. 124 However, when no ouster is shown,
the question of whether the occupying cotenant is under a duty to
account to his cotenants is sharply debated. A distinction has
been drawn in these cases between the occupying cotenant who
makes the land productive and produces the rents and profits, and
the case in which the cotenant in charge leases out the property to
a third party and collects rents and profits through a lease arrangement. In the former case there has been a tendency to allow the
occupying cotenant to keep all the rents and profits because he has
not ousted his fellow cotenants and he is in lawful possession. It
should be noted, however, that the occupying cotenant is typically
paying all of the carrying charges and taxes on the property. If one
cotenant rents out the property and receives rents and profits
through a lease arrangement, then most courts resort to the common law as set forth in the Statute of Anne, 125 and require that
cotenant to account to his fellow cotenants. 126 At least one legal
authority states that Nebraska adheres to a minority position in
that Nebraska holds that the occupying cotenant must account to
his fellow cotenants for the rental value of the land, even in the
absence of a special agreement or ouster. 127 This .authority cites
the case of Winn v. Winn, 128 in which the court states: "Where a
tenant in common has the possession of the common property, and
holds the same for the exclusion of the other cotenants for his personal use, he is ordinarily liable to account to them for the proportionate share of its rental value."'1 29 "[To] the exclusion of the
other cotenants for his personal use" might be interpreted as the
legal equivalent of an ouster, in which case the Nebraska Supreme
Court would be following a majority view and not a minority
one. 30 In a case subsequent to Winn, the court discussed the liability of a cotenant who rented out the cotenancy property and had
122. 2 AM. L. OF PROP., supra note 4, § 6.14 at 56.
123. See id. § 6.13 at 52-56.
124. Names v. Names, 48 Neb. 701, 709-10, 67 N.W. 751, 753-54 (1896). See also
Schuster v. Schuster, 84 Neb. 98, 107, 120 N.W. 948, 951 (1909).
125. Statute of Anne, 1704, 4 Anne, c.16, § 27, (1704).
126.

See generally 2 AM. L. OF PROP., supra note 4, § 6.14 at 59.

127.
128.
129.
130.

Id. § 6.14 at 62 n.19.
131 Neb. 650, 269 N.W. 376 (1936).
Id. at 650, 269 N.W. at 377(headnote five).
See notes 121 & 122 and accompanying text supra.
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also possessed it himself. The cotenant was required to account to
his fellow cotenant in both instances. 13 1 In another case the court
considered the liability of a cotenant who rented out the property
and, not surprisingly, the cotenant who received all of the rents
was required to account to his fellow cotenant. 132 The impression
that one gets from reading the Nebraska cases is that the cotenant
who occupies the premises will generally be required to account to
his fellow cotenants for the reasonable rental value of the premises on the theory that this exclusive possession, though lawful
and though technically not an ouster, is sufficient to give rise to a
duty to account. 33 In the case in which one cotenant receives
rents from third parties, there is no doubt that Nebraska follows
the majority view in requiring that cotenant to account to his fellow cotenants, even in the absence of a special agreement to do

LIABILITIES FOR TAXES, REPAIRS, IMPROVEMENTS, AND CARRYING
CHARGES

With respect to improvements made by cotenants, Nebraska
follows the rules generally applied throughout the country. 35 The
first principle the Nebraska Court has followed is that a cotenant
who has not authorized an improvement upon the subject property
136
may not be compelled to pay for the cost of the improvement.
On the other hand, in an action of partition, the cotenant who
made the improvement should normally be alloted that portion of
the property on which the improvement was made; if this is impossible then the improving cotenant should be compensated for the
increased value to the premises he has caused. 137 The cotenant
who pays more than his proportionate share of the taxes or of payments on the mortgage will have a right of contribution against his
131. Tesar v. Leu, 156 Neb. 528, 531, 56 N.W.2d 803, 805 (1953).
132. Fraser v. Temple, 173 Neb. 367, 374, 113 N.W.2d 319, 323 (1962).
133. A careful reading of Winn v. Winn, 131 Neb. 650, 269 N.W. 376 (1936) seems
to justify this conclusion. A thought-provoking discussion of this issue appears as
dicta in Hanson v. Hanson, 4 Neb. (Unof.) 880, 884-85, 97 N.W. 23, 24 (1903). ,
134. See Fraser v. Temple, 173 Neb. 367, 374, 113 N.W.2d 319, 323 (1962); 2 AM. L.
OF PROP., supra note 4, § 6.14 at 59-60.

135. See 2 AM. L. OF PROP., supra note 4, § 6.18 at 77.
136. Barry v. Barry, 147 Neb. 1067, 1074, 26 N.W.2d 1, 5 (1947).
137. Winn v. Winn, 131 Neb. 650, 656, 269 N.W. 376, 380 (1936); Carson v. Broady,
56 Neb. 648, 654, 77 N.W. 80, 82 (1898); see Olander v. City of Omaha, 142 Neb. 340, 344,
6 N.W.2d 62, 63 (1942). But see Joleffe v. Maxwell, 3 Neb. (Unof.) 244, 251, 91 N.W.
563, 566 (1902) ("Where voluntary improvements cover the whole of the property so
that one cotenant cannot have his portion of the estate set off to him without including a portion of the improvements, the tenant will not be entitled to compensation
therefore ..
"). See also Hanson v. Hanson, 4 Neb. (Unof.) 880, 97 N.W. 23 (1903).
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fellow cotenants, or will be given an appropriate credit in an action
involving partition and final accounting. 138 Here again, the rules
enunciated by the Nebraska Supreme Court, and the application of
the rules to the cases, are in accord with the accepted rules prevailing in this country. 139
FIDUCIARY RELATIONSHIP-ACQUISITION OF

TAX

TITLE

While it is true that the cotenancy relationship in and of itself
does not create a fiduciary relationship, 140 it has traditionally been
held in the area of acquisition of tax titles that a cotenant who acquires a title by being in a position of trust and confidence does so
for the benefit of his fellow cotenants. 14 1 To this extent there is a
fiduciary relationship existing among the cotenants: one cotenant
cannot take advantage of his default in the payment of taxes to
gain a title free and clear of the claims of the other cotenants. In
order to protect their interests, the other cotenants must, within a
reasonable period of time, offer to pay the cotenant who acquired
the tax title the proportionate share due. 142 Authority for this
proposition in Nebraska law goes all the way back to the first vol144
ume of the Nebraska Reports, 143 and is still good law today.
RIGHTS OF CREDITORS
TENANCY IN COMMON

Unless a claim of homestead is involved, an individual tenant
145
in interest in property is subject to the claims of his creditors.
In the case of the anamalous tenancy in common with right of survivorship, the property descends to the surviving tenant subject to
146
the claims of creditors of the deceased tenant.
JOINT TENANCY

During the lifetime of each joint tenant, the individual joint
tenant's interest in the joint tenancy property may be subjected to
138. Giles v. Sheridan, 179 Neb. 257, 263-64, 137 N.W.2d 828, 832 (1965); Oliver v.
Lansing, 57 Neb. 352, 358, 77 N.W. 802, 804 (1899).
139. See 2 AM. L. OF PROP., supra note 4, § 6.17 at. 73-74.
140. Hafeman v. Gem Oil Co., 163 Neb. 438, 470, 80 N.W.2d 139, 159 (1956).
141. 2 AM. L. OF PROP., supra note 4, § 6.16 at 67.
142. Toole v. Lawrence, 144 Neb. 779, 787, 14 N.W.2d 607, 611-12 (1944); Carson v.
Broady, 56 Neb. 648, 652, 77 N.W. 80, 81 (1898).
143. Brown v. Homan, 1 Neb. 448, 450 (1871).
144. See Giles v. Sheridan, 179 Neb. 257, 263-64 137 N.W.2d 828, 832 (1965).
145. See NEB. REV. STAT. § 25-1503 (Reissue 1975).
146. Anson v. Murphy, 149 Neb. 716, 720, 32 N.W.2d 271, 273 (1948).
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the claims of creditors. 147 The caveat to be applied here, however,
is the point at which severance might occur, a matter to be discussed in the following section. In the case of a deceased joint tenant, involving true joint tenancy property, the Nebraska Supreme
Court has followed the common law view that the surviving joint
tenant takes the property free of the claims of the deceased joint
tenant. 148 The same rule was invoked by the Nebraska Supreme
Court with respect to the statutory joint tenancy, i.e., the joint ten149
ancy bank account.
In 1955 the Nebraska Legislature enacted a rather unique statute which would subject joint tenancy property to the debts of a
deceased joint tenant under certain circumstances. 150 Although
referred to in case law, this statute was never authoritatively construed. 1 1 It applied to both the true joint tenancy and statutory
joint tenancy properties. When the Nebraska Legislature adopted
the Uniform Probate Code in 1977, the legislature repealed the
statute which subjected joint tenancy property to the claims of
creditors of the deceased joint tenant. 15 2 In the Uniform Probate
Code itself, there is a section dealing with multi-party accounts,
which allows limited access to property held in a multi-party account form in limited cases. 53 It should be noted that this section
deals solely with multi-party accounts although an attempt was
made in the 1978 legislative session to broaden the scope of this
54
section.
HOMESTEAD

An early Nebraska case held that homestead might be claimed
in lands held in tenancy in common. 55 The claiming of homestead
in the property will not, however, defeat the right of the cotenants
in the property. 156 Under the old law, the measure of the homestead interest was in terms of a legal life estate. 157 If the surviving
147. See note 143 supra.
148. Stuehm v. Mikulski, 139 Neb. 374, 377, 297 N.W. 595, 597 (1941).
149. DeForge v. Patrick, 162 Neb. 568, 573, 76 N.W.2d 733, 737 (1956). DeForge
indicated that this result would obtain "unless a contrary intent affirmately appears
from the terms of the deposit." Id. at 575, 76 N.W.2d at 738.
150. L.B. 197, 1955 Neb. Laws 295 (formerly NEB. REV. STAT. § 30-624 (Supp.
1955)).
151. See Kindler v. Kindler, 169 Neb. 153, 158-59, 98 N.W.2d 881, 885 (1959);
DeForge v. Patrick, 162 Neb. 568, 574, 76 N.W.2d 733, 737 (1956).
152. L.B. 354, 1974 Neb. Laws 130.
153. NEB. REV. STAT. § 30-2707 (Reissue 1975).
154. L.B. 306, 1978 Legislative Session.
155. Giles v. Miller, 36 Neb. 346, 349, 54 N.W. 551, 552 (1893).
156. Lynch v. Lynch, 18 Neb. 586, 589, 26 N.W. 390, 392 (1886).
157. Weddle v. Specht, 97 Neb. 693, 695, 151 N.W. 160, 161 (1915). The statute
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spouse acquired title to the property by joint tenancy, the home158
stead interest would merge with that of the fee title.
SEVERANCE
In a recent case the Nebraska Supreme Court observed:
Joint tenancy may be terminated or severed by any act
which destroys one or more of its unities, and may also be
severed by the act of joint tenants in destroying unity of
possession, as by partition. A joint tenant's act which destroys one or more of the coexisting unities necessary to
existence of joint tenancy operates as a severance of the
159
joint tenancy and extinguishes the right of survivorship.
It should be observed at the onset that a severance may occur
in whole or in part. If there are but two joint tenants and an act of
severance occurs, this will result in the two tenants holding as tenants in common. If there are three joint tenants, and one cotenant's interest is severed then the severed interest is held in
common, whereas the undivided two-thirds interest is held in joint
tenancy by the remaining joint tenants.1 60 In the ordinary case,
however, the effect of severance is to convert a true joint tenancy
into a tenancy in common. A significant number of Nebraska
Supreme Court cases deal with the question of what acts constitute a severance, 16 1 and, as the quotation above indicates, the court
continues to utilize the four unities concept in determining
whether or not a severance has occurred.
From cases decided by the Nebraska Supreme Court, it is
clear that the mere incurring of debts by a joint tenant does not
result in a severance; 162 but a severance does occur when a joint
tenant's interest is transferred to a third party. 63 The filing of a
partition action also does not result in a severance, 64 although the
final decree rendered in such an action would effectively sever the
joint tenancy. 165 The case of Buford v. Dahlke166 established the
giving rise to the life estate was NEB. REV. STAT. § 40-117. It has been repealed and
replaced by a provision in the Uniform Probate Code. See NEB. REV. STAT. § 30-2322
(Reissue 1975).
158. David v. Tucker, 196 Neb. 575, 577, 244 N.W.2d 197, 199 (1976).
159. Yunghans v. O'Toole, 199 Neb. 317, 322, 258 N.W.2d 810, 813 (1977).
160. This was recognized by Judge Spencer in Giles v. Sheridan, 179 Neb. 257,
262-63, 137 N.W.2d 828, 832 (1965).
161. For a general discussion of this topic and the cases, see Comment, Estate
Planning& The Severance of Joint Tenancies in Nebraska,43 NEB. L. REV. 587, 593603 (1964).
162. See DeForge v. Patrick, 162 Neb. 568, 573-74, 76 N.W.2d 733, 737 (1956).
163. Giles v. Sheridan, 179 Neb. 257, 262-63, 137 N.W.2d 828, 832 (1965).
164. Stiff v. Stiff, 184 Neb. 432, 433, 168 N.W.2d 273, 274 (1969).
165. Id.; see Cofer v. Perkins, 199 Neb. 327, 331, 258 N.W.2d 807, 809 (1977).
166. 158 Neb. 39, 62 N.W.2d 252 (1954).
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proposition that the execution of a binding contract of sale, executed by all of the joint tenants, worked a severance. 167 That aspect of the decision has been effectively overruled by a legislative
bill passed in the 1979 legislative session. 168 This same law also
indicates that a mortgage executed by all of the joint tenants
would not effect a severance, a result that was unclear prior to the
169
passage of the law.
If property is owned in joint tenancy by A and B, and A and B
execute a deed conveying A's interest to B, then clearly the joint
tenancy no longer obtains for the reason that ownership has now
vested in a single person. It seems improper to refer to this type of
situation as the Nebraska Supreme Court did as a "severance
case." 170 Suppose A and B hold property as joint tenants. Can A
unilaterally effect a severance by conveying his interest to himself
as a tenant in common with the expressed purpose of severing the
joint tenancy? That was the situation in fact before the court in
Krause v. Crossley.171 The Krause court concluded that the deed
conveyed no interest to anyone and the legal status of the title that
of a joint tenancy estate, remained unchanged. 172 It had been argued in a law review article that section 76-118173 of the Nebraska
statutes would permit such a unilateral severance, 7 4 but the court
disagreed. Thus, to a limited extent the need for a straw man still
exists in the state of Nebraska.
In an opinion of the Nebraska Attorney General, it is indicated
that the execution of a joint and mutual will does not have the effect of severing a joint tenancy. 175 Another opinion of the attorney
general seemed to indicate that a judgment lien docketed against a
joint tenant would not have the effect of severing the joint ten167. Huges v. deBarberi, 171 Neb. 780, 782, 107 N.W.2d 747, 749 (1961).
168. NEB. REV. STAT. § 76-2109 (Supp. 1979).
169. Id. Prior case law on this subject seems to consist of the following statement from First Nat'l Bank v. Morgan, 172 Neb. 849, 112 N.W.2d 26 (1961): "On the
giving of the mortgage by Curtis Morgan the unity of interest became extinguished
and the cotenants became tenants in common." Id. at 853, 112 N.W.2d at 30. Since
Morgan dealt with personal property, this statement may be limited to that kind of
property.
170. As the court did in Hein v. W.T. Rawleigh Co., 167 Neb. 176, 188, 92 N.W.2d
185, 192 (1958). Technically what is involved here is a "release." See Comment,
Estate Planning & the Severence of Joint Tenancies in Nebraska, 43 NEB. L. REV.
587, 602 (1964).
171. 202 Neb. 806, 277 N.W.2d 242 (1979).
172. Id. at 812, 277 N.W.2d at 246.
173. NEB. REV. STAT. § 76-118 (Reissue 1976).
174. See Comment, Estate Planning & the Severence of Joint Tenancies in Nebraska, 43 NEB. L. REV. 587, 596-97 (1964).
175. 1 Op. Neb. Att'y Gen. 3 (1963).
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ancy. 176 No Nebraska case discusses whether the execution of a
lease by one joint tenant would have the effect of severing the joint
tenancy. Given the emphasis by the Nebraska Supreme Court
upon the four unities, a strong argument can be made that such an
action constitutes a severance.
In the cases involving joint bank accounts, the Nebraska
Supreme Court had some difficulty applying the severance theory.177 In these cases the court was principally concerned with the
withdrawal of all of the funds by one party to the account without
the permission or authorization of the other party to the account.
Eventually the court took the view that such action, being authorized by the terms of the agreement, was permissible and had the
effect of "severing" the joint tenancy. 178 This again shows the
anomalous nature of the joint and survivorship bank account as it
existed prior to the passage of the Uniform Probate Code.
CONCLUSION
The Nebraska cases dealing with concurrent ownership graphically illustrate many of the problems the attorney and the public
have to face in dealing with tenancies in common and joint tenancies. It is sufficient to note that the Nebraska Supreme Court has
been legislatively overruled in two of the most significant joint tenancy cases decided by the court. 179 It is difficult to imagine a legal
system that would preclude the creation of an undivided property
interest; likewise, there is no adequate reason to disturb the existing law of tenancy in common in Nebraska. With respect to joint
tenancy, the force of custom-if nothing else-will probably carry
the day. Statutory substitutes for joint tenancy have been attempted in other jurisdictions, but it is doubtful that such statutes
constitute an improvement. Certain recurring problems in the law
of concurrent ownership, as evidenced by this survey, might be alleviated by the passage of a uniform act, but the goals of such legislation should be clearly articulated before the reform effort is
made. In the meantime, the Nebraska Supreme Court has shown
signs of modernizing the law of joint tenancy and avoiding concep176.
177.
(1953).
178.

168 Op. Neb. Att'y Gen. 289 (1962).
See, e.g., Criswell v. Milligan, 157 Neb. 127, 133-44, 59 N.W.2d 346, 351-55
Rose v. Hooper, 175 Neb. 645, 654-55, 122 N.W.2d 753, 759 (1963). See also In

re Estate of Ogier, 175 Neb. 883, 125 N.W.2d 68 (1963).
179. Stuehm v. Mikulski, 139 Neb. 374, 297 N.W. 595 (1941) was overruled by NEB.

REV. STAT. § 76-118 (Reissue 1975); IBuford v. Dahlke, 158 Neb. 39, 62 N.W.2d 252
(1954) has been overruled on the severance aspect of the decision by NEB. REV.

STAT. § 76-2109 (Supp. 1979).
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tual pitfalls. The road to reform in Nebraska has been paved by
the passage of the Uniform Probate Code and the Yunghans and
Cofer decisions. All that is needed now are the skill and diligence
of enlightened lawyers and knowledgeable judges.

