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DIVORCE AFTER THE BANKRUPTCY
REFORM ACT OF 1994: CAN YOU STAY

WARM AFTER YOU SPLIT THE
BLANKET?

MICHAELA M. WHITEt

I. INTRODUCTION

On October 22, 1994, President Bill Clinton signed into law the
most comprehensive amendments to the Bankruptcy Code ("Code")
since the Code's enactment in 1978. This legislation, the Bankruptcy
Reform Act of 19941 ("1994 Amendments"), contains extensive
changes of major importance to both commercial and consumer bank-
ruptcy practitioners. This Article concerns the 1994 Amendments of
particular relevance to consumer bankruptcy and family law special-
ists - those reforms dealing with marital obligations in bankruptcy.
These reforms fall into five broad categories: (1) the automatic stay,
(2) exceptions to discharge, (3) priorities, (4) lien avoidance, and (5)
preferences.

The 1994 Amendments clearly evidence Congress' intention to
ameliorate the often devastating effects the bankruptcy of a former
spouse has on a creditor-spouse. To that end, Congress authorized
more domestic relations actions and proceedings to be commenced or
to continue without regard to the automatic stay. In its most signifi-
cant reform, Congress established a new property settlement debt ex-
ception to discharge. In addition, Congress elevated certain
unsecured support claims from the status of general unsecured claims
to the status of seventh priority claims. Congress also placed impor-
tant limitations on the debtor's ability to set aside judicial liens.
Finally, Congress immunized certain support claimants from the
trustee's preference attacks.

These changes were undoubtedly intended to, and will in fact, im-
prove the position of the domestic relations creditor in bankruptcy.
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Even though the 1994 Amendments improved the creditor-spouse's
legal position, the 1994 Amendments did not simplify the legal issues
surrounding those improvements in position. Indeed, the roadway on
which family law and bankruptcy intersect is more complicated to
navigate than ever before. Ironically, then, the 1994 Amendments in-
crease the importance of understanding the effects of bankruptcy on
family law.

II. THE AUTOMATIC STAY

A. ACTIONS AND PROCEEDINGS NOT SUBJECT TO THE STAY

As originally enacted, the Bankruptcy Code only sheltered the
support creditor from the operation of the automatic stay to a limited
extent. The Code provided in pertinent part:

(b) The filing of a petition . . . does not operate as a
stay -

(2) under subsection (a) of this section -

(B) of the collection of alimony, maintenance, or
support from property that is not property of the
estate .... 2

This language authorized a very narrow category of activity by a credi-
tor-spouse. It only permitted activity designed to collect nondis-
chargeable support debts from non-estate property. It did not permit,
for example, actions to establish paternity or to modify or establish a
support obligation.3

In addressing these deficiencies, the 1994 Amendments created
an important additional exception to the automatic stay. Section
362(b)(2)(A) of the Bankruptcy Code now provides in pertinent part:

(b) The filing of a petition . . . does not operate as a
stay -

(2) under subsection (a) of this section -
(A) of the commencement or continuation of an action or

proceeding for -
(i) the establishment of paternity; or

2. 11 U.S.C. § 362(b)(2)(B) (1988 & Supp. V 1993).
3. Stringer v. Huet (In re Stringer), 847 F.2d 549, 552-53 (9th Cir. 1988) (holding

that an action for child support modification was not "collection" under the original
Bankruptcy Code and therefore not permitted).
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(ii) the establishment or modification of an order
for alimony, maintenance, or support .... 4

The new exception to the automatic stay, as well as all but one of
the other 1994 Amendments discussed in this Article, 5 apply only to
cases filed after October 22, 1994.6

The 1994 Amendments reverse the result in cases such as
Stringer v. Huet7 in which the creditor-spouse was found to have vio-
lated the stay by continuing a child support modification proceeding
after her ex-husband filed bankruptcy.8 When the old and the new
exceptions are read together, they permit the nondebtor to establish
paternity, to establish or modify the debtor's support obligations, and
to collect those obligations from non-estate property if the obligations
are nondischargeable support debts, all without the necessity of ob-
taining leave of the bankruptcy court. 9

Several hypotheticals follow that illustrate the 1994 Amendment
to the automatic stay:

Illustration 1

Dan and Stella were divorced in 1991. Stella obtained cus-
tody of the couple's three minor children. The court ordered
Dan to pay monthly child support and to pay rehabilitative ali-
mony to Stella for four years while Stella went to college.
Through no fault of her own, Stella did not complete her de-
gree in four years. Therefore, Stella commenced an action to
modify the court's alimony award to permit her to finish col-
lege. Shortly thereafter, Dan filed for Chapter 7 bankruptcy.

Despite Dan's Chapter 7 filing, Stella's spousal support modifica-
tion proceeding may continue. It is no longer necessary for Stella to
obtain bankruptcy court permission before continuing the state court
action.

4. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 304, 108 Stat. 4106,
4132 (codified as amended at 11 U.S.C. § 326(b)(2)(A) (1994)).

5. See infra notes 18-19 and accompanying text.
6. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 702(b), 108 Stat. 4106,

4150 (codified as amended at 11 U.S.C. § 101 (1994)). Section 702(b) provides in perti-
nent part that: "(1) except as provided in paragraph (2), the amendments made by this
Act shall not apply with respect to cases commenced under title 11 of the United States
Code before the date of the enactment of this Act." Id.

7. 847 F.2d 549 (9th Cir. 1988).
8. Stringer v. Huet (In re Stringer), 847 F.2d 549, 550-53 (9th Cir. 1988).
9. See supra notes 2-4 and accompanying text.
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Illustration 2

Assume the same facts as in Illustration 1, except assume
also that Stella filed an action to increase Dan's monthly child
support obligations as a result of the youngest son's asthma
and associated medical costs.

As a result of the 1994 Amendments, Stella's child support modifi-
cation action is no longer stayed. The state court action may proceed
without the necessity of a bankruptcy court order lifting the stay.

Illustration 3

Assume the same facts as in Illustration 1, except assume
that after the couple's divorce became final, Dan and Stella at-
tempted to reconcile. During this time, Stella became preg-
nant and gave birth to the couple's fourth child. The
reconciliation was unsuccessful, and Stella fied a paternity ac-
tion against Dan.

The paternity action is not stayed as a result of the 1994 Amend-
ments and may proceed to judgment. The state court may also enter
an order for the fourth child's support.

B. ACTIONS AND PROCEEDINGS THAT REMAIN SUBJECT TO THE STAY

Exceptions to the automatic stay are not without limitations.
From the nondebtor spouse's perspective, a number of highly desirable
activities remain forbidden, at least without prior bankruptcy court
permission. The new legislation does not specifically authorize the
dissolution of the marriage bond itself. Some courts have previously
held, however, that actions or proceedings to dissolve the marriage are
not within the scope of the automatic stay.10 Other courts require
leave of the bankruptcy court before such actions may be brought or
continued.11 However, most of these bankruptcy courts routinely
grant relief from the stay to allow divorce actions to proceed. 12

Furthermore, the 1994 Amendments do not authorize the non-
debtor spouse to commence or continue an action to divide marital or

10. In re Ziets, 79 B.R. 222 (Bankr. E.D. Pa. 1987); Shock v. Shock (In re Shock), 37
B.R. 399, 400-01 (Bankr. D. N.D. 1984).

11. White v. White (In re White), 851 F.2d 170, 173-74 (6th Cir. 1988); Flagg v.

Flagg (In re Flagg), 17 B.R. 677, 678-79 (Bankr. E.D. Pa. 1982).
12. White v. White (In re White), 851 F.2d 170, 173-74 (6th Cir. 1988); Bible v.

Bible (In re Bible), 110 B.R. 1002, 1010-11 (Bankr. S.D. Ga. 1990); Flagg v. Flagg (In re
Flagg), 17 B.R. 677, 679 (Bankr. E.D. Pa. 1982).
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community property in state court. 13 Upon proper application, the
bankruptcy courts often authorize the state court to determine the di-
vorcing couple's property rights, but usually forbid the actual division
of property or enforcement of property rights and obligations until the
bankruptcy case is concluded. 14 The 1994 Amendments are unlikely
to alter this approach.

For several reasons, cautious practice dictates obtaining a bank-
ruptcy court order lifting the stay whenever the activity to be em-
barked upon does not clearly fall within the language of the exceptions
to the stay. First, the general rule is that orders, judgments, or any
other actions in violation of the stay are void rather than voidable.15
Therefore, a couple might remain legally married if the entry of a di-
vorce decree is held to have violated the automatic stay. Second, real
estate and other transfers completed pursuant to a divorce decree en-
tered in violation of the stay could be declared void because these
transfers too would violate the stay. 16 Finally, actual damages, in-
cluding reasonable attorneys' fees and punitive damages, can be
awarded for willful violations of the automatic stay. 17 In this regard,
an additional 1994 Amendment is of great significance to government
attorneys working in the support enforcement arena. As a result of
the 1994 Amendments, governmental units are no longer immune
from the payment of damages for stay violations. 18 This 1994 Amend-

13. In re Palmer, 78 B.R. 402, 406-07 (Bankr. E.D.N.Y. 1987); Teel v. Teel (In re
Teel, 34 B.R. 762, 763-64 (Bankr. 9th Cir. 1983) (mem.).

14. Blair v. Hohenberg (In re Hohenberg), 174 B.R. 487, 495 (Bankr. W.D. Tenn.
1994) (mem.); Bible v. Bible (In re Bible), 110 B.R. 1002, 1010 (Bankr. S.D. Ga. 1990); In
re Causa, 93 B.R. 409, 410-11 (Bankr. E.D. Pa. 1988); Elrod v. Elrod (In re Elrod), 91
B.R. 187, 190 (Bankr. M.D. Ga. 1988) (mem.).

15. Kalb v. Feuerstein, 308 U.S. 433, 438-44 (1940) (holding that a state court ac-
tion contrary to and without authority of the bankruptcy court was void); In re Ward,
837 F.2d 124, 126 (3rd Cir. 1988) (citations omitted) (stating that a sheriff's foreclosure
sale violated the automatic stay and, thus, was void).

16. Anderson v. Briglevich (In re Briglevich), 147 B.R. 1015, 1019 (Bankr. N.D. Ga.
1992) (citations omitted) (stating that transfers of property directed by a divorce decree
violate the automatic stay and are void).

17. 11 U.S.C. § 362(h) (1994). Section 362(h) provides in pertinent part:
An individual injured by any willful violation of a stay provided by this section
shall recover actual damages, including costs and attorneys' fees, and, in ap-
propriate circumstances, may recover punitive damages.

Id.
18. 11 U.S.C. § 106 (1994). Section 106 specifically abrogates sovereign immunity

in connection with 11 U.S.C. § 362. Id. at § 106(a)(1) (1994). Section 106(a)(1) provides
in pertinent part:

(a) Notwithstanding an assertion of sovereign immunity, sovereign immunity
is abrogated as to a governmental unit to the extent set forth in this section
with respect to the following:

(1) Sections ... 362 ...
Id. The Seventh Circuit recently held in In re Merchants Grain, Inc., 59 F.3d 630, 637
(7th Cir. 1995), that Congress could use its powers under the bankruptcy clause of the
Constitution to abrogate the Eleventh Amendment of the United States Constitution

1996]



CREIGHTON LAW REVIEW

ment is retroactive: it applies to cases commenced on, before, and af-
ter the effective date of the 1994 Amendments. 19

III. EXCEPTIONS TO DISCHARGE FOR FAMILY

OBLIGATIONS

A. BACKGROUND

Prior to the passage of the 1994 Amendments, the only nondis-
chargeable domestic relations obligations were child support, alimony,
maintenance, and spousal support.20 Property settlement obligations
were dischargeable. In perhaps the most far reaching of any of the
1994 Amendments, Congress made property settlement debts nondis-
chargeable in Chapter 7, 11, and 12 cases. Such debts are nondis-
chargeable unless the debtor is unable to repay the debt or the benefit
to the debtor in discharging the debt outweighs the detrimental conse-
quences of discharge to the spouse, former spouse, or child of the
debtor. Section 523(a)(15) provides in pertinent part:

(a) A discharge . . . does not discharge an individual
debtor from any debt -

(15) not of the kind described in paragraph (5) that is
incurred by the debtor in the course of a divorce or separation
or in connection with a separation agreement, divorce decree
or other order of a court of record, a determination made in

and that Congress had unequivocally done so when it enacted the 1994 Amendments to
11 U.S.C. § 106. Merchants Grain, Inc., 59 F.3d at 637.

19. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394 § 702(B), 108 Stat. 4106,
4150 (codified as amended at 11 U.S.C. § 101 (1994)). Section 702(B) provides in perti-
nent part that "[tihe amendments made by sections 113 and 117 shall apply with re-
spect to cases commenced under title 11 of the United States Code before, on, and after
the date of the enactment of this Act." Id.

20. 11 U.S.C. § 523(a)(5) (1988 & Supp. V 1993). Section 523(a)(5) provides in per-
tinent part:

A discharge... does not discharge an individual debtor from any debt -

(5) to a spouse, former spouse, or child of the debtor, for alimony to, main-
tenance for, or support of such spouse or child, in connection with a separation
agreement, divorce decree or other order of a court of record, determination
made in accordance with State or territorial law by a governmental unit, or
property settlement agreement, but not to the extent that -

(A) such debt is assigned to another entity, voluntarily, by opera-
tion of law, or otherwise (other than debts assigned pursuant to sec-
tion 402(a)(26) of the Social Security Act, or any such debt which has
been assigned to the Federal Government or to a State or any political
subdivision of such State); or

(B) such debt includes a liability designated as alimony, mainte-
nance, or support, unless such liability is actually in the nature of ali-
mony, maintenance, or support.
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accordance with State or territorial law by a governmental
unit unless -

(A) the debtor does not have the ability to
pay such debt from income or property of the
debtor not reasonably necessary to be expended
for the maintenance or support of the debtor or a
dependant of the debtor and, if the debtor is en-
gaged in a business, for the payment of expendi-
tures necessary for the continuation,
preservation, and operation of such business; or

(B) discharging such debt would result in a
benefit to the debtor that outweighs the detri-
mental consequences to a spouse, former spouse,
or child of the debtor .... 21

There is both good news and bad news about the property settle-
ment exception to discharge. First, the good news - the very enact-
ment of a property settlement exception to discharge reflects
Congress' recognition that family law has changed dramatically in the
last several decades. The state courts' use of alimony and spousal sup-
port to provide for divorcing spouses' future needs has steadily
eroded.2 2 Property division under principles of equitable distribution
has replaced alimony and support in providing for the financial needs
of divorcing spouses and children. 23 Justifications for alimony awards
increasingly reflect historical events regarding contributions and sac-
rifices during the marriage and the effect of those events on the par-
ties' respective earning capacities rather than simply post-divorce
needs.24 Similarly, property divisions no longer simply allocate assets
based on legal or equitable ownership but also require consideration of
post-divorce incomes, employment possibilities, and financial needs. 25

Now for the bad news - the 1994 Amendment maintains the am-
biguous distinction between property settlement obligations and sup-
port debts. The Amendment allows discharge of property settlement
debts in some circumstances but prohibits discharge entirely in the
case of support obligations. Consequently, it remains necessary to dis-

21. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394 § 304(e), 108 Stat. 4106,
4133 (codified as amended at 11 U.S.C. § 523 (1994)).

22. Jana B. Singer, Divorce Obligations and Bankruptcy Discharge: Rethinking
the Support/Property Distinction, 30 HARv. J. ON LEGIS. 43, 73-75, 81 (1993). Equitable
distribution has as its purpose not only awarding each spouse what he or she equitably
owns, but also providing for the financial needs of each spouse after divorce. Singer, 30
HARV. J. ON LEGIS. at 74; Sheryl L. Scheible, Bankruptcy and the Modification of Sup-
port: Fresh Start, Head Start, or False Start, 69 N.C. L. REV. 577, 587-89 (1991).

23. Singer, 30 HARv. J. ON LEGIS. at 73-75; Scheible, 69 N.C. L. REV. at 588-89.
24. Singer, 30 HAav. J. ON LEGIS. at 81; Scheible, 69 N.C. L. REv. at 588-89.
25. Singer, 30 HARV. J. ON LEGIS. at 74; Scheible, 69 N.C. L. REv. at 588-90.
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tinguish between debts that, at least in terms of their function, are
virtually indistinguishable under most state laws.2 6

Prior to the passage of the 1994 Amendments, courts frequently
addressed the question whether a domestic relations obligation was in
the nature of support and therefore nondischargeable or whether the
obligation represented a dischargeable property settlement. Over the
years, a number of elaborate, factually intensive tests have evolved.

The most widely adopted test is an intent test.2 7 If the parties or
the state court intended to create a support obligation, the obligation
is nondischargeable. 28 Intention to create a support obligation may
sometimes be discerned directly from the testimony of the parties at
the dischargeability hearing or from an examination of written con-
tracts, agreements, or decrees.29 Labels and characterizations of the
obligations in these documents are, however, not controlling, and pa-
rol evidence is generally used to discern the parties' or the court's in-
tention.30 Courts may examine a broad range of factors in an effort to
determine intent.3 1 It is important to recognize that these criteria are

26. Singer, HARV. J. ON LEGIS. at 72-82 (stating that developments and changes in
the law have blurred the distinctions). In bankruptcy, the distinction is critical, unless,
of course, the parties do not contest this issue. Becker v. Becker (In re Becker), 185 B.R.
567, 569-70 (Bankr. W.D. Mo. 1995) (mem.) (stating that § 523(a)(15) of the Code pro-
vides a rebuttable presumption that property settlement obligations in a divorce are
nondischargeable, and noting that the parties did not dispute that the obligations were
part of their property settlement).

27. Gianakas v. Gianakas (In re Gianakas), 917 F.2d 759, 762 (3rd Cir. 1990) (cita-
tions omitted) (stating that "whether an obligation is in the nature of alimony, mainte-
nance or support, as distinguished from a property settlement, depends on a finding as
to the intent of the parties.. ."); Sylvester v. Sylvester, 865 F.2d 1164, 1166 (10th Cir.
1989) (per curiam) (citations omitted) (noting that the first inquiry in determining the
nature of an obligation is the parties' intent); Long v. West (In re Long), 794 F.2d 928,
931 (4th Cir. 1986) (citations omitted) (noting that the test for whether obligations are
alimony lies in the proof of parties' intentions).

28. Long v. West (In re Long), 794 F.2d 928, 931 (4th Cir. 1986) (stating that an
award was nondischargeable because the jury intended the award to be alimony).

29. See Sylvester v. Sylvester, 865 F.2d 1164, 1166 (10th Cir. 1989) (per curiam)
(partially gleaning the intent of the parties from the settlement agreement).

30. Leppalvoto v. Combs (In re Combs), 101 B.R. 609, 615-16 (9th Cir. BAP 1989)
(citations omitted) (disregarding titles and labels but admitting parol evidence when
determining intent).

31. Some of these factors are as follows: the effect and function of the obligation
imposed; whether the obligation provides a necessity of life; the method by which the
debt may be enforced, for example, contempt proceedings compared to levy and execu-
tion; whether the obligation is to be paid in a lump sum or periodically; the absolute or
contingent nature of the award; whether the award terminates on death, remarriage, or
upon children reaching the age of majority; the relative earning power of the parties;
the economic disparity between the parties; the age, health, and work skills of the par-
ties; the label given the award by the parties or the state court; the express terms of the
obligation and the inferences which can be drawn therefrom; whether minor children
are in the care of the creditor-spouse; the presence or absence of provisions for alimony,
maintenance, or support in the divorce decree or marital property agreement; the length
of the marriage; and whether the obligations are payable directly to the former spouse.

624 [Vol. 29
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evaluated in an effort to determine intent at the time the obligation
arose. With the sole exception of the United States Court of Appeals
for the Sixth Circuit, the federal courts of appeals thus far have uni-
formly rejected invitations to assess the parties' circumstances at the
time of the dischargeability determination.3 2 Unfortunately, courts
do not agree on the weight to be accorded these factors. Thus, under
the intent test, the debtor spouse is afforded a limited opportunity to
revisit some of the same issues of financial need already decided in the
divorce action.33

The debtor is afforded an even greater opportunity to revisit these
issues under the test embraced by the Sixth Circuit. In Long v. Cal-
houn,34 the court first asked whether the parties or the state court
intended to create a support or a property settlement obligation.35 If
the intent was to create a property settlement debt, the debt was'dis-
charged.36 If the intent was to create a support debt, the court consid-
ered the effect of the obligation by evaluating the creditor spouse's
current dependency on the repayment of the debt.3 7 This assessment
is sometimes referred to as the "present circumstances test." If the
creditor spouse's circumstances still reflected a need for payment of
the obligation, the court stated that it would examine whether the
amount at issue was reasonable in light of the debtor's current ability
to repay the debt.38 If the debt was characterized as "manifestly un-
reasonable," the court stated that it would either reduce the debt or
discharge the debt in its entirety.39 The Calhoun test thus incorpo-
rates many of the same factors used in determining the debtor's abil-
ity to repay the property settlement debt and in assessing the benefits
and detriments associated with the discharge of the debt.40

Shaver v. Shaver, 736 F.2d 1314, 1316-17 (9th Cir. 1984); Midnet v. Midnet (In re
Midnet), 84 B.R. 776, 779 (Bankr. M.D. Fla. 1988) (mem.).

32. Compare Long v. Calhoun (In re Calhoun), 715 F.2d 1103, 1110 (6th Cir. 1983)
(considering parties' earning power, financial status, work experience, and other sup-
port); Singer v. Singer (In re Singer), 787 F.2d 1033, 1033-35 (6th Cir. 1986) (assessing
the terms of the agreement and circumstances) with Gianakas v. Gianakas (In re Gi-
anakas), 917 F.2d 759, 763 (3rd Cir. 1990) (stating that most courts have rejected the
Sixth Circuit's position); Sylvester v. Sylvester, 865 F.2d 1164, 1166 (10th Cir. 1989)
(per curiam) (noting that neither the language or the legislative history of § 523(a)(5)
warrants a determination of the former spouse's present need for support); Forsdick v.
Turgeon, 812 F.2d 801, 803 (2nd Cir. 1987) (rejecting the Sixth Circuit's reasoning con-
cerning "changed circumstances").

33. Singer, 30 HARv. J. ON LEGIS. at 64 n.90.
34. 715 F.2d 1103 (6th Cir. 1983).
35. Long v. Calhoun (In re Calhoun), 715 F.2d 1103, 1109 (6th Cir. 1983).
36. Calhoun, 715 F.2d at 1109.
37. Id.
38. Id. at 1110.
39. Id.
40. See infra notes 111-12 and accompanying text for a discussion of the applica-

tion of the Calhoun test to 11 U.S.C. § 523(a)(15) (1994).
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B. THE CONTINUED IMPORTANCE OF THE SUPPORT/PROPERTY

SETTLEMENT DISTINCTION

Although it is questionable whether the distinction between the
categories of support and property division continues to exist under
state law principles of equitable distribution, the distinction remains
important in bankruptcy for several reasons. First, the debtor's abil-
ity to avoid a judicial lien is now a function of whether the lien secures
a support debt or a property settlement obligation. If the lien secures
a support debt, the lien cannot be set aside. If the lien secures a prop-
erty settlement debt, the lien is avoidable even though the underlying
obligation may be nondischargeable under the new property settle-
ment exception to discharge. 41

The second reason the distinction is important is that Congress
laid a procedural trap within the new exception to discharge for the
unwary creditor spouse. Unlike the support exception to discharge,
the question of dischargeability under the new property settlement ex-
ception may be raised only in bankruptcy court. 42 An adversary pro-
ceeding must be brought within sixty days of the first meeting of
creditors. 43 If the proceeding is not brought within this time period,
the property settlement debt is discharged. 44 If the adversary pro-
ceeding is not brought within the sixty-day time frame, it is still possi-
ble to argue, either in state 'court or bankruptcy court, that the
obligation is nondischargeable support under section 523(a)(5). 45 If,

41. 11 U.S.C. §§ 522(f)(1)(A), 523(a)(15)(A) (1994). See infra notes 155-67 and ac-
companying text for a discussion of the 1994 Amendments affecting judicial lien
avoidance.

42. 11 U.S.C. § 523(c)(1) (1994).
43. FED. R. BANIR. P. 4007(c) (1994). Rule 4007(c) provides in pertinent part:

[A] complaint to determine the dischargeability of any debt pursuant to
§ 523(c) of the Code shall be filed not later than 60 days following the first date
set for the meeting of creditors held pursuant to § 341(a). The court shall give
all creditors not less than 30 days notice of the time so fixed in the manner
provided in Rule 2002. On motion of any party in interest, after hearing on
notice, the court may for cause extend the time fixed under this subdivision.
The motion shall be made before the time has expired.

Id.
44. See 11 U.S.C. § 523(c)(1) (1994).
45. 11 U.S.C. § 523(a)(5) (1994). Section 523(a)(5) provides in pertinent part:
(a) A discharge ... does not discharge the debtor from any debt -

(5) to a spouse, former spouse, or child of the debtor, for alimony to, main-
tenance for, or support of such spouse or child, in connection with a separation
agreement, divorce decree or other order of a court of record, determination
made in accordance with state or territorial law by a governmental unit, or
property settlement agreement, but not to the extent that -

(A) such debt is assigned to another entity, voluntarily, by operation of law,
or otherwise (other than debts assigned pursuant to section 402(a)(26) of the
Social Security Act, or any such debt which has been assigned to the Federal
Government or to a state or any political subdivision of such state); or
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however, the court determines the obligation is a property settlement
debt, then the debt should be considered discharged by virtue of the
failure to timely raise the property settlement exception in bank-
ruptcy court. In theory, either the debtor or the creditor-spouse can
bring an adversary proceeding to raise the property settlement excep-
tion. In practice, however, the creditor-spouse will bear the burden of
initiating the proceeding, because if no timely complaint is brought,
the debt is discharged, and the debtor prevails if in fact the debt is not
a support obligation under section 523(a)(5). 46

The third reason the distinction remains important is because of
some unfortunate language in the new property settlement exception
to discharge. To be a nondischargeable property settlement debt, the
debt may not be "of the kind described in paragraph (5)" of section
523(a). 4 7 In other words, the obligation cannot be a support debt.
Thus, the terms of the new exception to discharge require that the
distinction be made between a nondischargeable support debt under
section 523(a)(5) and a property settlement obligation.45 As a result,
the case law generated under section 523(a)(5), the support exception,
will be directly applicable to the determination of dischargeability
under section 523(a)(15), the property settlement exception. 49

Another consequence of the statute's requirement that the bank-
ruptcy court find that the debt is "not of the kind described in para-
graph (5)" is that the creditor-spouse has been effectively foreclosed
from litigating the support exception to discharge in state court. State
courts and federal courts still have concurrent jurisdiction to deter-
mine dischargeability under the support exception to discharge.50

However, the bankruptcy court has exclusive jurisdiction to determine
dischargeability under the property settlement exception to dis-
charge. 5 1 Because the property settlement exception must be raised
in bankruptcy court within sixty days (or this ground for objecting to
discharge is lost) and because the exception requires a determination
that the debt is not a support obligation, the creditor-spouse is effec-
tively foreclosed from litigating the support exception to discharge in

(B) such debt includes a liability designated as alimony, maintenance, or
support, unless such liability is actually in the nature of alimony, maintenance,
or support....

Id.
46. Id. § 523(a)(5).
47. Id. § 523(aX5).
48. See 11 U.S.C. § 523(a)(5) (1994).
49. See supra note 26.
50. Goss v. Goss, 722 F.2d 599, 602 (10th Cir. 1983) (stating that bankruptcy

courts and state courts have concurrent jurisdiction to determine dischargeability of
alimony and support payments).

51. 111 U.S.C. § 523(c) (1994).
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state court - at least if the creditor spouse wishes to preserve the
property settlement exception. Thus, the new property settlement ex-
ception to discharge significantly erodes the state courts' jurisdiction
over the dischargeability of support debts.

C. THE BURDEN OF PROOF

The burden of proof is ordinarily on the creditor to establish an
exception to discharge by a preponderance of evidence. 52 This is the
general rule with respect to nondischargeable support debts as well.5 3

However, the burden of proof under the property settlement exception
to discharge could be allocated in a manner similar to that used in
connection with the student loan exception to discharge because of
the structural similarities in the language of both sections of the
statute.54

The educational loan exception to discharge resembles the new
property settlement exception, because the Bankruptcy Code provides
that student loans of relatively recent vintage are nondischargeable
unless repayment imposes an undue hardship.5 5 Similarly, a prop-
erty settlement debt is nondischargeable unless "the debtor does not
have the ability to pay such debt" or the advantages of discharge out-
weigh the disadvantages of discharge. 56 Therefore, the creditor
spouse's burden of proof under the property settlement exception
could be allocated in a manner similar to the method employed for the
educational loan exception.

Under the educational loan exception to discharge, many courts
have held that once a creditor establishes that the loan in question is a
student loan that is under most circumstances nondischargeable, the
burden shifts to the debtor to prove by a fair preponderance of the
evidence that a denial of discharge would work an undue hardship on
the debtor or the debtor's family.57

52. Grogan v. Garner, 498 U.S. 279, 289-90 (1991) (noting that courts place the
burden on the creditor of proving exceptions to discharge by a preponderance of the
evidence); Werner v. Hofmann, 5 F.3d 1170, 1172 (8th Cir. 1993) (per curiam) (stating
that the creditor has the burden of proving that a debt is within an exception); Goldberg
Securities, Inc. v. Scarlata (In re Scarlata), 979 F.2d 521, 524 (7th Cir. 1992) (stating
that the creditor has the burden to prove exception to discharge).

53. Long v. West (In re Long), 794 F.2d 928, 930 (4th Cir. 1986) (stating that the
creditor bore the burden of proving an alimony award was nondischargeable); Hughes v.
Hughes (In re Hughes), 164 B.R. 923, 927 (E.D. Va. 1994) (holding that the creditor has
the burden of proof to show that the debt was nondischargeable).

54. See 11 U.S.C. § 523(a)(8) (1994).
55. Id. § 523(a)(8)(B).
56. Id. § 523(a)(15).
57. U.S. v. McGrath, 143 B.R. 820, 825 (D. Md. 1992), aff'd, 8 F.3d 821 (4th Cir.

1993); Boston v. Utah Higher Educ. Assistance Auth. (In re Boston), 119 B.R. 162, 165
(Bankr. W.D. Ark. 1990) (mem.) (citations omitted); Bachner v. People of State of Ill. ex
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By analogy, then, the creditor spouse's burden is to establish:
(1) that the debt is "not of the kind described in paragraph 5";

that is, that the debt represents a property settlement rather
than support; and

(2) that the debt was either a) "incurred by the debtor in the
course of a divorce or separation" or b) "in connection with a
separation agreement, divorce decree or other order of a court
of record, a determination made in accordance with State or
territorial law by a governmental unit."58

This established, it would then be the debtor's burden to establish
by a preponderance of the evidence that either:

(1) the debtor cannot repay the debt from property or income not
reasonably necessary to support the debtor or any dependents
and, if the debtor is in business, for the preservation, continu-
ation, and operation of the business;59 or

(2) discharging the debt would result in benefits to the debtor
that outweigh the detrimental consequences to the creditor-
spouse or child.60

A split in authority on the burden of proof issue has already devel-
oped. In the first published decision concerning the property settle-
ment exception, Comisky v. Comisky,61 Judge Alan Jaroslovsky placed
the burden on the debtor to prove that the benefits of discharge out-
weighed the detrimental consequences to the creditor spouse.62 In
two later decisions, Hill v. Hill63 and Becker v. Becker,6 4 the courts
also placed the burden on the debtor to establish that the debtor was
either unable to pay the property settlement obligation or that the
benefits of discharge outweighed the negative consequences to the
creditor-spouse. 65 The court in Hill specifically analogized the prop-
erty settlement exception to discharge to the educational loan excep-
tion to discharge in allocating the burden of proof.66

rel. Ill. Student Assistance Comm'n (In re Bachner), 165 B.R. 875, 880-81 (Bankr. N.D.
Ill. 1994) (mem.); Cadle Co. v. Webb (In re Webb), 132 B.R. 199, 201 (Bankr. M.D. Fla.
1991) (citations omitted).

58. 11 U.S.C. § 523(a)(15) (1994).
59. Id. § 523(a)(15XA).
60. Id. § 523(aX15XB).
61. .183 B.R. 883 (Bankr. N.D. Cal. 1995) (mem.).
62. Comisky v. Comisky (in re Comisky), 183 B.R. 883, 883-84 (Bankr. N.D. Cal.

1995) (mem.).
63. 184 B.R. 750 (Bankr. N.D. Ill. 1995) (mem.).
64. 185 B.R. 567 (Bankr. W.D. Mo. 1995) (mem.).
65. Hill v. Hill (In re Hill), 184 B.R. 750, 753-54 (Bankr. N.D. Ill. 1995) (mem.);

Becker v. Becker (In re Becker), 185 B.R. 567, 569-70 (Bankr. W.D. Mo. 1995) (mem.).
66. Hill, 184 B.R. at 753 (mem.). Under this approach, presumably, the burden of

production shifts to the creditor-spouse to rebut the debtor's case if the debtor makes a
credible showing of either 1) inability to pay or 2) greater benefit of discharge, just as
the burden shifts in similar circumstances under the educational loan undue hardship
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In contrast, the court in Kessler v. Butler67 held that the creditor
has the burden of proving nondischargeability of a property settle-
ment debt by showing that the debtor has the ability to repay the debt
or that the negative effects of discharge on the creditor are greater
than the beneficial effects on the debtor.68 The court stated that the
creditor was in the best position to plead the harmful effects of dis-
charge. 69 The court noted that requiring the debtor to prove "how
wonderful a discharge would be to him and comparably how mediocre
a discharge would be to his ex-spouse" would be "bizarre."70 According
to the court, allocating the burden of proof to the debtor on the ques-
tion of ability to pay:

would also present an odd debtor burden. The debtor would
have to show ... his or her lack of ability to pay the separa-
tion obligation. The ability or lack of ability to pay, however,
is set forth in the debtor's petition and/or plan. Like the pre-
sumption of dischargeability, it may even be presumable that
the debtor cannot pay. Practically, what the section instead
calls for is a creditor showing that the debtor can pay for his
or her obligations despite the petition or plan. The reverse
situation would present no actual burden.71

The court rejected the view that the burden of proof should be allo-
cated in a manner similar to the allocation of the burden of proof
under the student loan undue hardship provision for discharge. 72 The
court reasoned that the two sections of the statute were not structur-
ally similar because the student loan undue hardship provisions call
for proof of harmful effects of nondischargeability, while the benefit/
detriment calculus of the property settlement exception to discharge
provision calls for proof of benefits and harmful effects of
dischargeability. 73

D. INABILITY TO REPAY AND THE BENEFIT/DETRIMENT CALCULUS

Whichever position ultimately emerges as the prevailing view on
the issue of burdens of proof and production, case law concerning the
nature of "undue hardship" under the educational loan exception ap-

standard. O'Brien v. Household Bank FSB (In re O'Brien), 165 B.R. 456 (Bankr. W.D.
Mo. 1994) (mer.) (holding that an educational loan debtor had carried her burden of
proving undue hardship and that the creditor failed to provide evidence to rebut the
debtor's case).

67. 186 B.R. 371 (Bankr. D. Vt. 1995) (mer.).
68. Kessler v. Butler (In re Butler), 186 B.R. 371, 373 (Bankr. D. Vt. 1995) (mer.).
69. Butler, 186 B.R. at 374.
70. Id.
71. Id.
72. Id.
73. Id.
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pears to be of more limited relevance. "Undue hardship" under the
student loan exception requires in many jurisdictions a three-part
showing.74 First, the debtor must show that he or she cannot main-
tain a "minimal" standard of living for himself and any dependent,
based on current income and expenses if he or she must repay the
debt. 75 Second, consonant with the continuing potentialbenefit of ed-
ucation, the debtor must show that this state of affairs is likely to con-
tinue for a significant period time.76 Third, the debtor must show that
he or she has made a good faith effort to repay the loan and that de-
fault is a result of factors beyond his or her control. 77

The language of the property settlement exception does not ap-
pear to require the debtor to show that the debtor's financial circum-
stances are dismal and hopeless as must be shown for educational
loans to be discharged on the ground that repayment poses an undue
hardship. If the undue hardship standard can be said to require a
showing of "exceptional" hardship to discharge student loans, the lit-
eral language of the property settlement exception suggests that only
a showing of "ordinary" hardship is required to discharge the debt.

However, like the undue hardship standard in which an inquiry
into the debtor's present and perhaps immediate future financial con-
dition is relevant, a similar inquiry appears appropriate under the
property settlement exception to determine if the debtor has the abil-
ity to repay the debt after the needs of the debtor, dependents of the
debtor, and the business, if any, of the debtor are taken into considera-
tion. Courts will probably make the same inquiry in assessing the
benefit to the debtor and the detriment to the creditor in discharging
the debt. Thus, courts must analyze the debtor's current assets, in-
come, and expenses just as courts would under the undue hardship
standard, in an effort to assess the debtor's ability to repay the prop-
erty settlement obligation and, perhaps also, in assessing the relative
benefits and detriments associated with discharging the debt. Courts
will likely consider the creditor-spouse's financial circumstances in
weighing the detriment associated with debt discharge. It seems wor-
thy of at least passing note that these assessments take into account
the parties' present and perhaps future circumstances rather than
their circumstances at the time of the divorce. 78

74. , In re Roberson, 999 F.2d 1132, 1135 (7th Cir. 1993) (citations omitted) (adopt-
ing a three-prong test for student loan exceptions); Brunner v. N.Y. State Higher Educ.
Services Corp., 831 F.2d 395, 396 (2d Cir. 1987) (per curiam) (approving a three-part
test for determining undue hardship).

75. Roberson, 999 F.2d at 1135; Brunner, 831 F.2d at 396 (per curiam).
76. Roberson, 999 F.2d at 1135-36; Brunner, 831 F.2d at 396 (per curiam).
77. Roberson, 999 F.2d at 1135-36; Brunner, 831 F.2d at 396 (per curiam).
78. See Becker v. Becker (In re Becker), 185 B.R. 567, 570 (Bankr. W.D. Mo. 1995)

(mem.) (considering the parties' present and future financial situation and stating that
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The legislative history clearly indicates that, in assessing the
debtor's ability to repay the property settlement debt, the support re-
quirements of the debtor's dependents are paramount. 79 The Commit-
tee "believes that payment of support needs must take precedence
over property settlement debts."80 However, the legislative history
explicitly warns against an insufficient weighting of discharge in the
benefit/detriment calculus.81 The Committee noted that "the benefits
of the debtor's discharge should be sacrificed only if there would be
substantial detriment to the nondebtor spouse that outweighs the
debtor's need for a fresh start."8 2

Characterizing the benefit/detriment calculus as an especially "il-
lusive statutory standard," one bankruptcy court has formulated
guidelines to balance the equities between the debtor and the creditor-
spouse.83 The factors to balance included "the income and expenses of
both parties; whether the nondebtor spouse is jointly liable on the
debts; the number of dependents; the nature of the debts; the reaffir-
mation of any debts; and the nondebtor spouse's ability to pay."8 4 In
that case, neither the debtor nor the creditor-spouse lived luxuriously,
and both had expenses which exceeded their modest incomes, a situa-
tion that will probably be typical in many of these cases.8 5 Neither
party could afford to pay the property settlement debts that arose out
of the debtor's obligation to assume the couple's indebtedness to third-
party creditors.8 6 The court found that the benefits of discharge to the
debtor outweighed the negative consequences to the creditor-spouse.8 7

The bankruptcy court in Becker also held that the benefits of dis-
charge outweighed the negative consequences to the creditor-
spouse.88 The court carefully examined the income and expenses of
both parties and concluded that the debtor's financial situation had
deteriorated since the divorce decree but that the creditor-spouse's sit-
uation had improved.8 9

Case law construing the meaning of "disposable income" for pur-
poses of Chapter 13's requirements that the plan devote all of the

"Section 523(a)(15) is concerned with the relative positions of the parties at the time of
the bankruptcy, not at the time of the divorce").

79. H.R. REP. No. 835, 103rd Cong., 2d Sess. 54 (1994), reprinted in 1994
U.S.C.C.A.N. 3340, 3363.

80. Id.
81. Id.
82. Id.
83. Hill, 184 B.R. at 756 (mem.).
84. Id. (mem.).
85. Id. (mem.).
86. Id. at 751, 756 (mem.).
87. Id. at 756 (mem.).
88. Becker, 185 B.R. at 570.
89. Id. at 569-70.
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debtor's disposable income to the plan for a three-year period will
most certainly be influential in determining whether the debtor has
the ability to repay the property settlement debt from property or "in-
come... not reasonably necessary to be expended for the maintenance
or support of the debtor or a dependent of the debtor and, if the debtor
is engaged in a business, for the payment of expenditures necessary
for the continuation, preservation, and operation of such business..."
because this is the very definition given "disposable income" in section
1325(b)(2). 90

"Disposable income" under Chapter 13 is essentially net income
minus reasonable living expenses. 91 The debtor is required to commit
his or her disposable income to the plan payments for three years. 92

Much of the litigation under the Chapter 13 disposable income test
centers on the reasonableness of the debtor's living expenses. The in-
quiry concerns the extent to which the debtor may continue, as one
court put it, "to lead the life of Riley" or, as another court stated, "A
Chapter 13 debtor who proposes to pay his creditors 38 cents on the
dollar cannot expect to 'go first class' when 'coach' is available."93

Courts and commentators disagree on the appropriate extent to
which courts may police the debtor's lifestyle by assessing the "reason-
ableness" of the living expenses of the debtor and the debtor's depen-
dents.94 Courts generally take one of three approaches in this
assessment.95 In the first approach, the court scrutinizes only luxury

90. 11 U.S.C. §§ 523(a)(15)(A), 1325(b)(2) (1994).
91. Net income, as used here, is defined as gross wages less payroll deductions,

including taxes, FICA, and insurance.
92. 11 U.S.C. § 1325(b)(1)(B) (1994).
93. In re Bryant, 47 B.R. 21, 26 (Bankr. W.D.N.C. 1984); In re Kitson, 65 B.R. 615,

622 (Bankr. E.D.N.C. 1986) (mem.) (holding that the debtor's plan failed to devote all
disposable income to the plan).

94. DAVID G. EPsTEiN, STEVE H. NicLEs, AND JAMEs J. WHrrE, BANKRUPTCY, § 9-
13 at 700 (1993) (noting that "[hiowever distasteful the task, Congress has directed the
courts to use the disposable income test as a way of policing debtors' predilections"); 5
COLLIER ON BANKRUPTCY § 1325.08 at 1325-70 (Lawrence P. King ed., 15th ed. 1995)
(stating, "Hence, a court determining the debtor's disposable income is not expected to,
and should not, mandate drastic changes in the debtor's lifestyle.... ."); In re Navarro,
83 B.R. 348, 355 (Bankr. E.D. Pa. 1988) (stating that "[iun general, 11 U.S.C. § 1325(b)
should not be considered a mandate for a court to superimpose its values and substitute
its judgment for those of the debtor on basic choices about appropriate maintenance and
support"); In re Bien, 95 B.R. 281, 283 (Bankr. D. Conn. 1989) (mem.) (citations omitted)
(noting that "[wihat is reasonably necessary is a question of fact and depends on the
totality of circumstances of the individual debtor's case"); In re Jones, 55 B.R. 462, 466
(Bankr. D. Minn. 1985) (finding that "the purpose of [C]hapter 13 is to provide the maxi-
mum recovery to creditors while at the same time leaving the debtor sufficient money to
pay for his or her basic living expenses").

95. See James Rodenberg, Comment, Reasonably Necessary Expenses or Life of
Riley?: The Disposable Income Test and a Chapter 13 Debtor's Lifestyle, 56 Mo. L. REV.
617, 630-35 (1991).
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items and disallows these items as unreasonable expenses.96 How-
ever, the majority of courts make a much more rigorous examination
of expenses using the second approach.97 In the second approach, the
court eliminates any expenses that are not necessary for basic liv-
ing.98 In the third approach, a more middle-of-the-road assessment,
the court evaluates each debtor's situation individually and focuses on
the debtor's commitment to repay creditors, the debtor's past spending
habits, and the "totality-of-the-circumstances." 99

Whatever the appropriate level of scrutiny may be under the dis-
posable income test, the court must examine categories or types of ex-
penses such as housing, food, clothing, transportation, recreation,
education, and charitable and religious giving.' 00 The court must
then determine whether a particular proposed expenditure is: 1) of a
type or within a category necessary for support of a Chapter 13 debtor
and any dependents and, if it is, 2) how much money the debtor may
spend within this category of expense.' 0 '

One bankruptcy court has already taken into account the similar-
ity of language in section 523(a)(15) and section 1325(b)(2).10 2 In Hill
v. Hill,'0 3 the court reviewed the debtor's income and expenses as well
as the various standards employed in determining whether expenses
are "reasonably necessary.' u0 4 The court held that "Irlegardless of
which standard is applied to the present case, the Debtor's financial
condition renders it virtually impossible for him to pay the [property
settlement] debt at issue."105

Thus, in assessing the debtor's ability to repay a property settle-
ment obligation, courts can be expected to carefully scrutinize Sched-
ule I, Current Income of Individual Debtors, and Schedule J, Current
Expenditures of Individual Debtors.' 0 6 These schedules, along with
other schedules of the debtor's assets and liabilities, are filed with the

96. Rodenberg, 56 Mo. L. REv. at 631; Navarro, 83 B.R. at 355.
97. Rodenberg, 56 Mo. L. REV. at 632-33.
98. Rodenberg, 56 Mo. L. REv. at 632; In re Kitson, 65 B.R. 615, 621-22 (Bankr.

E.D. N.C. 1986) (mem.); Jones, 55 B.R. at 466-67.
99. Rodenberg, 56 Mo. L. Rv. at 633-34; Waites v. Braley, 110 B.R. 211, 215 (E.D.

Va. 1990).
100. Rodenberg, 56 Mo. L. REV. at 635-70.
101. Rodenberg, 56 Mo. L. REV. at 635.
102. Hill v. Hill (In re Hill), 184 B.R. 750, 755 (Bankr. N.D. Ill. 1995) (mem.) (stating

that § 523(a)(15)(A)'s phrase, "ability to pay," leads.the court to the "disposable income"
test of § 1325(b)(2)); see 11 U.S.C. §§ 523(a)(15), 1325(b)(2) (1994).

103. 184 B.R. 750 (Bankr. N.D. Ill. 1995) (mem.).
104. Hill v. Hill (In re Hill), 184 B.R. 750, 754-55 (Bankr. N.D. Ill. 1995) (mem.).
105. Hill, 184 B.R. at 755 (mem.).
106. BANmupTcy CODE, RuLEs, AND FoRms, Official Bankruptcy Form 6 at 862-63

(West 1995).
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bankruptcy petition.10 7 Courts may also consider additional evidence
relating to the debtors' and the dependents' expenses. '0 8 Quite possi-
bly, courts may adopt an aggressive approach to minimize the debtor's
expenses and thus maximize the recovery for the creditor-spouse as
has been the case with the disposable income test.10 9 Given the sup-
port function that property settlements play in equitable distribution
schemes as well as the disheartening statistics showing the dire finan-
cial consequences of divorce on women and children, aggressive polic-
ing of expenses appears to be justifiable. 110

As the bankruptcy courts struggle to assess the debtor's ability to
repay the property settlement debt and to apply the benefit/detriment
calculus, Long v. Calhoun"'l and its progeny may provide guidance.
The second and third prongs of the Calhoun test require an assess-
ment of the impact of discharge on the creditor spouse's ability to pro-
vide for his or her daily needs as well as the impact of discharge on the
debtor's current financial circumstances. 112 The same kind of inquiry
appears to be required in assessing the debtor's ability to repay the
property settlement debt and in assessing the relative benefits and
detriments of discharging the debt.

Although there is no explicit statutory authorization to do so, if
the bankruptcy court determines that the debtor's assets and net in-
come are not sufficient to repay the property settlement debt in full, it
may be that only part of the debt will be discharged. One bankruptcy

107. BANKRUPTCY CODE, RULES, AND FoRMs, Official Bankruptcy Form 1 at 832-37
and Form 6 at 844-67 (West 1995).

108. Rodenberg, 56 Mo. L. REV. at 633 n.89 (noting that economic conditions of the
geographic area and the average families' expenses for a reasonable standard of living
must be considered by the courts).

109. Rodenberg, 56 Mo. L. REV. at 632-33 (stating that, for Chapter 13 debtors, a
majority of courts reduce the debtor's lifestyle, thereby minimizing expenses to absolute
necessities and maximizing disposable income in order to repay creditors).

110. Singer, 30 HARv. J. ON LEGIS. at 69-82 (discussing the blurred distinctions be-
tween support and property awards); see, e.g., LENORE J. WErrzmAN, THE DIVORCE
REVOLUTION: THE UNEXPECTED SOCIAL AND ECONOMIC CONSEQUENCES FOR WOMEN AND
CHILDREN IN AMERICA 323 (1985) (stating that "[wihile most divorced men find that
their standard of living improves after divorce, most divorced women and the minor
children in their household find that their standard of living plummets"); Barbara R.
Rowe & Jean M. Lown, The Economics of Divorce and Remarriage for Rural Utah Fami-
lies, 16 J. CoNTEMP. L. 301, 324-32 (1990) (discussing the disparate impact of divorce on
women and men in Utah); Rosalyn B. Bell, Alimony and the Financially Dependent
Spouse in Montgomery County, Maryland, 22 F m. L.Q. 225, 284 (1988) (demonstrating
with a chart the substantial decrease from the pre-divorce to the post-divorce mean per
capita income of women and children and the increases for men); James B. McLindon,
Separate but Unequal: The Economic Disaster of Divorce for Women and Children, 21
FAm. L.Q. 351, 351-405 (1987) (discussing the unequal results of divorce on men as com-
pared to women).

111. 715 F.2d 1103 (6th Cir. 1983).
112. Long v. Calhoun (In re Calhoun), 715 F.2d 1103, 1109-10 (6th Cir. 1983).
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court, in Comisky v. Comisky,"13 has already so ruled."14 The court
analogized the new property settlement exception to discharge to the
student loan exception."15 Citing case law under the student loan ex-
ception in which a partial discharge of a student loan was granted on
grounds of undue hardship, the court declared part of the property
settlement debt dischargeable and part nondischargeable on the the-
ory that the debtor had the ability to repay part, but not all, of the
debt."16 In contrast, the bankruptcy court in Hill noted in dicta that
the conspicuous omission of the phrase "to the extent that" in the ex-
ception may suggest an intent to confine courts to an "all or nothing"
outcome.117

Consider the following hypotheticals in which some of the changes
brought about by the new property settlement exception to discharge
are discussed.

Illustration 4

Recall that the court ordered Dan to pay monthly child
support and rehabilitative alimony to Stella when the couple
divorced in 1991. Assume that the court ordered Dan to as-
sume liability for and hold Stella harmless from the payment
of the couple's joint credit card debt in the amount of $20,000.
Assume further that shortly thereafter, Dan ified a Chapter 7
bankruptcy petition.

The status of Dan's obligation is ambiguous. If this obligation is
in the nature of support, it is nondischargeable under all circum-
stances."18 If it is a property settlement obligation, it is dischargeable
only if: (1) Dan cannot repay the debt from property or income not
reasonably necessary for the support of Dan and Dan's dependents,"19

or (2) the benefits to Dan in discharging the debt outweigh the detri-
mental consequences of discharge to Stella and the children. 120 How-
ever, to preserve the property settlement exception to discharge,
Stella must commence an adversary proceeding in bankruptcy court
within sixty days of the first day set for the first meeting of creditors
in Dan's Chapter 7 case. 12 1 If she does not do so and a court later

113. 183 B.R. 883 (Bankr. N.D. Cal. 1995) (mer.).
114. Comisky v. Comisky (In re Comisky), 183 B.R. 883, 884 (Bankr. N.D. Cal. 1995)

(mer.).
115. Comisky, 183 B.R. at 884 (mem.).
116. Id. at 884 (mem.) (citing In re Yousef, 174 B.R. 707 (Bankr. N.D. Ohio 1994)).
117. Hill, 184 B.R. at 755 n.15 (mem.).
118. 11 U.S.C. § 523(a)(5) (1994).
119. 11 U.S.C. § 523(a)(15)(A).
120. 11 U.S.C. § 523(a)(15)(B).
121. 11 U.S.C. § 523(c); FED. R. BANHR. P. 4007(c) (1994); see supra note 44.
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classifies the debt as a property settlement debt, the debt is dis-
charged. 122 Consequently, Stella should raise both the support and
the property settlement exceptions to discharge in her adversary pro-
ceeding by pleading in the alternative. 123 She might allege that Dan's
hold harmless obligation is in the nature of support and thus nondis-
chargeable under section 523(a)(5) or that, if the debt is determined to
be in the nature of a property settlement obligation, it is nondis-
chargeable under section 523(a)(15). 124

To determine whether the debt is a nondischargeable support
debt, most bankruptcy courts will apply an "intent" test to discern
whether the state court intended to create a support obligation or
property settlement obligation. 125 The court may consider a variety of
factors in attempting to make this determination. 126 If the court de-
cides that the debt does not represent a support obligation, it will then
consider whether the debt is nonetheless nondischargeable as a prop-
erty settlement obligation. 127 Assuming Stella can also show that
Dan incurred the debt in connection with a divorce decree, Stella will
have established a prima facie case of nondischargeability under sec-
tion 523(a)(15). 128

Under one line of authority, the burden then shifts to Dan to
demonstrate one of two things.129 First, Dan may demonstrate that
the benefits of discharge outweigh its negative consequences to
Stella.°30 Alternatively, Dan may demonstrate that he does not have
sufficient income or property to repay the debt after his needs and the
needs of any dependents are considered.' 3 ' These needs apparently
include Dan's reasonable living expenses, alimony, and child support
payments. If Dan can meet his burden of proof by demonstrating
either of these two grounds, the debt will not survive Dan's Chapter 7
bankruptcy.

122. H.R. REP. No. 835, 103rd Cong., 2d Sess. 54-55 (1994), reprinted in 1994
U.S.C.C.A.N. 3340, 3363-64. The legislative history is explicit on this point, stating
that '[tihe new exception to discharge, like the exceptions under Bankruptcy Code sec-
tion 523(a)(2), (4), and (6) must be raised in an adversary proceeding during the bank-
ruptcy case within the time permitted by the Federal Rules of Bankruptcy Procedure.
Otherwise the debt in question is discharged." Id.

123. FED. R. BANxa. P. 7008 (1994) (making FED. R. Cxv. P. 8 applicable to adver-
sary proceedings).

124. See 11 U.S.C. § 523(a)(5) (1994). 11 U.S.C. § 523(a)(15) (1994).
125. See supra note 27 and accompanying text.
126. See supra notes 27-31 and accompanying text.
127. See supra note 58 and accompanying text.
128. See supra note 58 and accompanying text.
129. See supra notes 59-66 and accompanying text.
130. See supra note 60 and accompanying text.
131. See supra note 59 and accompanying text.
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Under another line of authority, the burden of proof will remain
on Stella.132 She must show either that Dan has the ability to repay
the debt or that the negative consequences of the discharge outweigh
the benefits to Dan in discharging the debt.' 88 Otherwise, the court
will discharge the debt.

Illustration 5

Assume that Dan received his discharge in due course and
that Stella, although notified of the bankruptcy, did not file a
complaint objecting to discharge of any of these obligations.
Instead, six months after Dan received his discharge, Stella
filed an order to show cause in state court. She alleged that
Dan was in default in his payments to the credit card compa-
nies which had begun to pressure Stella for payment. Dan's
attorney claimed that, under the state court's assumption/hold
harmless order, Dan's obligations to the credit card companies
and to Stella were discharged. Stella's attorney argued that
the assumption/hold harmless debt was a nondischargeable
support obligation or, in the alternative, a nondischargeable
property settlement obligation.

The state court must confine its inquiry to whether the obligation
is nondischargeable support under section 523(a)(5) for two reasons.
First, the bankruptcy court has exclusive jurisdiction over' the new
property settlement exception to discharge.134 Second, a property set-
tlement debt is discharged if the issue is not timely litigated in bank-
ruptcy court. 135 Therefore, if the debt represents a property
settlement, it is discharged even if Dan has the ability to repay the
debt or the detrimental consequences of discharge to Stella outweigh
the benefits of discharge to Dan.

E. CHAPTER 13

Many more debts are dischargeable in Chapter 13 than in Chap-
ters 7, 11, and 12. Chapter 13 contains its own nondischargeable debt
provisions.136 If the debtor successfully completes the Chapter 13 re-
payment plan, only those debts listed in section 1328(a) survive bank-

132. See supra notes 67-73 and accompanying text.
133. See supra note 67-73 and accompanying text.
134. Id. 11 U.S.C. § 523(c) (1994).
135. FED. R. BANKi. P. 4007(c) (1994).
136. 11 U.S.C. § 1328(a), (c) (1994). Section 1328(a) provides in pertinent part:

(a) As soon as practicable after completion by the debtor of all payments under
the plan, unless the court approves a written waiver of discharge executed by
the debtor after the order for relief under this chapter, the court shall grant the
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ruptcy.13 7 Support debts have always been nondischargeable in
Chapter 13.138 However, Congress did not amend section 1328(a) in
1994, and, as a result, property settlement obligations remain dis-
chargeable under section 1328(a). 13 9 This loophole, along with the
1994 Amendments' relaxation of the debt ceiling eligibility require-
ments in Chapter 13, means that debtors with substantial property
settlement debt are likely to seek discharge of those obligations in
Chapter 13.140 The creditor spouse holding a property settlement ob-
ligation must raise good faith objections to the filing of the Chapter 13
petition, the plan confirmation, or both in order to prevent discharge
of a property settlement debt in Chapter 13.141 Therefore, obtaining
adequate security for a property settlement debt continues to be criti-
cally important. 142

debtor a discharge of all debts provided for by the plan or disallowed under
section 502 of this title, except any debt -

(1) provided for under section 1322(b)(5) of this title;
(2) of the kind specified in paragraph (5), (8), or (9) of section 523(a) of this

title; or
(3) for restitution, or a criminal fine, included in a sentence on the debtor's

conviction of a crime.
11 U.S.C. § 1328(a) (1994). Section 1328(c) provides in pertinent part:

(c) A discharge granted under subsection (b) of this section discharges the
debtor from all unsecured debts provided for by the plan or disallowed under
section 502 of this title, except any debt -

(1) provided for under section 1322(b)(5) of this title; or
(2) of a kind specified in section 523(a) of this title.

11 U.S.C. § 1328(c) (1994).
137. 11 U.S.C. § 1328(a) (1994). Nondischargeable debts under § 1328(a) include

long-term debts for which the final payment is due after completion of the plan, support
obligations, educational loans, and debts for death or personal injury arising out of the
debtor's use of a motor vehicle while intoxicated. Id.

138. See 11 U.S.C. § 1328(a)(2) (Supp. V 1993).
139. 11 U.S.C. § 1328(a) (1994).
140. Prior to the 1994 Amendments, only individuals with regular incomes; less

than $100,000 in unsecured, noncontingent, liquidated debt; and less than $350,000 in
secured debt were eligible for Chapter 13. The 1994 Amendments significantly in-
creased these amounts to $250,000 and $750,000 respectively. Bankruptcy Reform Act
of 1994, Pub. L. No. 103-394, § 108, 108 Stat. 4111 (codified as amended at 11 U.S.C.
§ 109(e) (1994)).

141. See 11 U.S.C. § 1325(a)(3) (1994). For a discussion of the good faith require-
ments of Chapter 13, see Mark E. Roszkowski, Good Faith and Chapter 13 Plans Pro-
viding for Debts Nondischargeable Under Chapter 7 of The Bankruptcy Code: A
Proposal to Assure Rehabilitation, Not Liquidation, 46 Bus. LAw. 67 (1990); Ellen M.
Horn, Note, Good Faith and Chapter 13 Discharge: How Much Discretion is Too Much?
11 CARDOZO L. REV. 657 (1990).

142. For an in-depth discussion of pre-bankruptcy planning for the creditor-spouse,
see BANKRupTcy IssuEs IN MATRIMONIAL CASES: A PRAcrIcAL GUIDE, § 2.05, §§ 5.01-
7A.10 (Ronald L. Brown ed., 1993).
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IV. PRIORITY STATUS FOR SUPPORT DEBTS

Congress elevated unsecured, past due, matured nondischarge-
able support debts from general unsecured claim status to seventh
priority status as a result of the 1994 Amendments. 143 Unmatured
support debts remain disallowed claims.144

Interestingly, not all holders of matured, unsecured support
claims enjoy seventh priority status. If an unsecured support debt has
been assigned to another entity, including a state, a political subdivi-
sion, or the federal government, the debt is a general unsecured claim
rather than a priority claim even though the debt is nondischarge-
able. 145 From a statutory drafting perspective, Congress accom-
plished this by the use of the same language in section 507(a)(7) as it
used in section 523(a)(5) of the Bankruptcy Code as originally enacted
in 1978.146 At that time, the Code permitted discharge of spousal and
child support debts to the extent they were assigned to another entity.
As a result, courts discharged claims assigned as a condition for re-
ceiving Aid to Families with Dependent Children (AFDC) benefits. 147

143. 11 U.S.C. § 507(a)(7) (1994). Section 507(a)(7) provides in pertinent part:
(a) The following expenses and claims have priority in the following order:

(7) Seventh, allowed claims for debts to a spouse, former spouse, or child of the
debtor, for alimony to, maintenance for, or support of such spouse or child, in
connection with a separation agreement, divorce decree or other order of a
court of record ... but not to the extent that such debt -

(A) is assigned to another entity, voluntarily, by operation of law, or other-
wise; or

(B) includes a liability designated as alimony, maintenance, or support,
unless such liability is actually in the nature of alimony, maintenance or
support.

Id. Priority tax claims now occupy an eighth priority position. 11 U.S.C. § 507(a)(8)
(1994).

144. 11 U.S.C. § 502(a)(5) (1994). Section 502(b)(5) provides in pertinent part:
(b) Except as provided... if such objection to a claim is made, the court, after
notice and hearing, shall determine the amount of such claim ... and shall
allow such claim in such amount, except to the extent that -

(5) such claim is for a debt that is unmatured on the date of the filing of the
petition and that is excepted from discharge under section 523(a)(5) of this
title;

Id.
145. 11 U.S.C. 507(a)(7)(A) (1994).
146. Compare 11 U.S.C. § 507(a)(7)(A) (1994) (using the language "but not to the

extent that such debt is assigned to another entity, voluntarily, by operation of law, or
otherwise.. .") with Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, § 523(a)(5), 92
Stat. 2590-91 (1978) (codified as amended at 11 U.S.C. § 523(a)(5) (1978)).

147. See, e.g., Conn. v. Glidden (In re Glidden), 653 F.2d 85, 86-87 (2d Cir. 1981)
cert. denied, 454 U.S. 1143 (1982) (discharging the debts assigned to the state to con-
tinue AFDC benefits).
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A series of amendments to section 523(a)(5) in 1981 and 1984 closed
this avenue of support debt discharge.1 48

Priority status, then, is granted only to the direct recipient of the
debt rather than to those entities collecting the debt as a result of a
voluntary assignment or assignment by operation of law. 149 Ordina-
rily, the assignee is a governmental unit. Thus, Congress appears to
have been unwilling to dilute the bankruptcy recoveries of general un-
secured creditors to benefit the taxpayer.

As peculiar as this limitation on priority status may seem in this
era of heightened budget-consciousness at the federal, state, and local
levels, the limitation does not appear to have been accidental. As a
matter of statutory drafting, Congress could have more easily located
and utilized the present language of section 523(a)(5) than the original
language of that statute. Additional evidence suggests that Congress
deliberately chose this language. Congress used the language twice
more - once in the Amendment to the judicial lien avoidance section
and again in the Amendment to the preference provision of the
Code. 150 Both Amendments are discussed later in this Article.' 5 '

While benefiting creditors in Chapter 7 cases, the elevation of un-
secured past due support debts to priority status will have greater im-
pact in Chapters 11, 12, and 13 because priority claims must be paid
in full through such plans.152

The two hypotheticals that follow demonstrate the effects of the
1994 Amendments on the priority scheme.

illustration 6

Assume that before Dan filed Chapter 7 bankruptcy, he fell
three months behind in his child support and alimony
payments.

If the alimony and child support arrears are unsecured, they are
elevated to a seventh priority position as a result of the 1994
Amendments.1

5 3

148. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 2334(b), 95
Stat. 863 (1981) (codified as amended at 11 U.S.C. § 523(a)(5)(A) (1981)); Bankruptcy
Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, § 454, 98 Stat.
375-76 (1984) (codified as amended at 11 U.S.C. § 523(a)(5)(A) (1984)).

149. 11 U.S.C. § 507(a)(7)(A) (1994).
150. See 11 U.S.C. § 523(a)(5)(A) (1994); see supra note 45.
151. See infra notes 158-74 and accompanying text.
152. 11 U.S.C. §§ 1129(a)(9)(B), 1222(a)(2), 1322(a)(2) (1994).
153. 11 U.S.C. § 507(a)(7) (1994).
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Illustration 7

Assume the same facts as in mustration 6, and also assume
that Stella assigned the unsecured child support obligation to
the county in order to obtain AFDC benefits.

Although the child support arrears are nondischargeable under
section 523(a)(5), they are not entitled to seventh priority status as a
result of Congress' use of the original language of section 523(a)(5) in
the statute granting priority status for nondischargeable support
debts.

154

V. JUDICIAL LIENS

Divorce courts often award real property to one spouse as his or
her sole and separate property, order that spouse to pay a sum of
money to the other spouse, and secure the debt with a lien on the real
property awarded. If the spouse to whom the real property has been
awarded files bankruptcy, he or she often seeks to set aside the lien
granted to the other spouse to secure the debtor's obligation.15 5 The
lien could have been avoided under section 522(f)(1) if three criteria
were met. First, the lien must have been a judicial lien.15 6 Second,
the lien must have come into existence after the debtor acquired his or
her interest in the property. 157 Third, the lien must have impaired
"an exemption to which the debtor would have been entitled" absent
the lien.1 5 8

154. See supra note 148 and accompanying text.
155. See, e.g., Farrey v. Sanderfoot, 500 U.S. 291, 292 (1991) (involving a debtor

spouse trying to avoid the lien given to the debtor's ex-spouse).
156. A "judicial lien" is a "lien obtained by judgment, levy, sequestration, or other

legal or equitable process or proceeding." 11 U.S.C. § 101(36) (1994). A judicial lien
should be contrasted with a "security interest," which is consensual in nature, a statu-
tory lien, which arises solely by statute, and an equitable lien, which is a right to the
property not exisitng at law. 11 U.S.C. §§ 101(51), 101(53) (1994); BLACK'S LAw Dic-
TIONARY 539 (6th ed. 1990). In some cases, creditor-spouses have successfully argued
that a court decree or agreement created an equitable lien, rather than a judicial lien or
security interest. Borman v. Leiker (In re Borman), 886 F.2d 273, 274 (10th Cir. 1989);
Parker v. Donahue (In re Donahue), 862 F.2d 259, 266 (10th Cir. 1988); Leyden v. Cit-
icorp Indus. Bank, 782 P.2d 6, 8-13 (Colo. 1989).

157. See Farrey v. Sanderfoot, 500 U.S. 291, 296 (1991) (discussing the statute's
temporal requirements and stating that "unless the debtor had the property interest to
which the lien attached at some point before the lien attached to that interest, he or she
cannot avoid the fixing of the lien under the terms of § 522(f)(1)"); see supra note 167.
The legislative history states that the Amendment to this section was "intended to sup-
plement the reach of Farrey v. Sanderfoot. . . ." H.R. REP. No. 835, 103rd Cong., 2d
Sess. 54 (1994), reprinted in 1994 U.S.C.C.A.N. 3340, 3363.

158. 11 U.S.C. § 522(0(1) (1994). See Owen v. Owen, 500 U.S. 305, 308-14 (1991)
(discussing the statute's requirement of exemption impairment); In re Levi, 183 B.R.
468, 471-74 (Bankr. N.D. Tex. 1995) (analyzing and applying the exemption impairment
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One of the important changes to the Bankruptcy Code made by
the 1994 Amendments limits judicial lien avoidance. 15 9 Section
522(f)(1) now provides in pertinent part:

(f)(1) Notwithstanding any waiver of exemptions, but
subject to paragraph (3), the debtor may avoid the fixing of a
lien on an interest of the debtor in property to the extent that
such lien impairs an exemption to which the debtor would
have been entitled under subsection (b) of this section, if such
lien is-

(A) a judicial lien, other than judicial lien that secures a
debt-

(i) to a spouse, former spouse, or child of the
debtor, for alimony to, maintenance for, or sup-
port of such spouse or child, in connection with a
separation agreement, divorce decree or other
order of a court of record, determination made in
accordance with State or territorial law by a gov-
ernmental unit, or property settlement agree-
ment; and

(ii) to the extent that such debt-
(I) is not assigned to another entity, vol-

untarily, by operation of law, or otherwise;
and

(II) includes a liability designated as al-
imony, maintenance, or support, unless
such liability is actually in the nature of ali-
mony, maintenance or support. 160

Thus, if the judicial lien secures a nondischargeable support debt, it
may not be avoided under section 522(f)(1).161

Like the priority claim amendment, the 1994 Amendment to the
judicial lien avoidance section contains the original language of the
support exception to discharge. 162 As a result, judicial liens securing
nondischargeable support debts assigned voluntarily or by operation
of law may still be avoided under this section. 163 Furthermore, judi-

principles to a judicial lien granted in a divorce decree on IRA accounts, 401K accounts,
and life insurance policies).

159. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 303, 108 Stat. 4132
(codified as amended at 11 U.S.C. § 522 (1994)).

160. 11 U.S.C. § 522(f)(1) (1994).
161. 11 U.S.C. § 522(f)(1) (1994).
162. 11 U.S.C. § 522(f)(1)(A)(ii) (1994); 11 U.S.C. § 507(a)(7)(A) (1994); Bankruptcy

Reform Act of 1978, Pub. L. No. 95-598, § 523(a)(5), 92 Stat. 2590-91 (codified as
amended at 11 U.S.C. § 523(a)(5) (1978)).

163. 11 U.S.C. § 522(f(1)(A) (1994).
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cial liens securing property settlement obligations, whether or not dis-
chargeable, remain avoidable.164

Several examples will further illuminate this Amendment.

Illustration 8

Assume that the state court awarded the marital home to
Dan and then granted a lien in the marital home to Stella in
order to secure Dan's alimony and child support obligations.
Dan filed a Chapter 7 bankruptcy shortly thereafter. Dan now
seeks to avoid the lien on the marital home which he claimed
as exempt in his bankruptcy case.

Even if the state court's lien is characterized as a "judicial lien",
the lien cannot be set aside under section 522(f)(1) because it was
granted in order to secure nondischargeable support obligations. 165 If
Stella assigned support debts to another entity, the lien would be
avoidable if it is a judicial lien that impairs an exemption to which
Dan would have been entitled in the absence of the lien. This is true
even though the lien secures a nondischargeable support debt.166

Illustration 9

Assume that the state court awarded the marital home to
Dan and then granted a lien to Stella to secure Dan's obliga-
tion to pay to Stella the value of her one-half marital interest
in the home.

If Dan's debt to Stella is a property settlement obligation rather
than a support obligation, the lien may be avoided if it is a judicial lien
that impairs an exemption to which Dan would be entitled in the ab-
sence of the lien.16 7 The fact that the debt may be nondischargeable
under section 523(a)(15) is irrelevant. If the requirements of judicial

164. 11 U.S.C. § 522(f)(1)(A)(i) (1994).
165. 11 U.S.C. § 522(f)(1XA) (1994).
166. 11 U.S.C. §§ 522(f)(1)(A)(i), 522(f)(1)(A)(ii) (1994).
167. See Farrey v. Sanderfoot, 500 U.S. 291, 296 (1991). The United States

Supreme Court stated that:
[tihe debtor's interest in the property must come into existence before the lien
is placed on the property for the lien to be eligible for avoidance under section
522(f)(1). If the debtor acquires the property subject to a pre-existing lien or if
the debtor's interest in the property and the lien are created simultaneously,
the lien cannot be set aside....

Farrey, 500 U.S. at 296. Thus, parties must use extreme care in the sequencing of the
divestiture and conveyancing of estates and the creation of liens. BANKRuPTcY IssUEs IN
MATRPMONLL CASES: A PRAcTicAL GUIDE, § 2.06 (Ronald L. Brown ed., 1993).
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lien avoidance are met, the lien is avoidable regardless of the dis-
chargeability status of the underlying property settlement debt.

VI. PREFERENCES

Congress amended the preference provision of the Bankruptcy
Code to provide that a prepetition payment of nondischargeable sup-
port debts may not be set aside as a preference.168 In describing the
support claims entitled to this protection, Congress again used the
language of the original support exception to discharge, just as it did
in connection with the priority and judicial lien avoidance amend-
ments. 169 Hence, prepetition payments to support claim assignees are
still theoretically recoverable as preferences. Congress did not amend
the strong arm or fraudulent conveyance provisions of the Code on
behalf of support creditors.170

The following example illustrates the new exception to the prefer-
ence section of the Code.

Illustration 10

Assume that the day before Dan filed Chapter 7 bank-
ruptcy, he fully paid Stella his overdue child support
payments.

Even if this payment satisfies the elements of a preferential
transfer, it cannot be avoided as a preference because the debt consti-
tutes nondischargeable support.171

VII. MISCELLANEOUS AMENDMENTS

The 1994 Amendments created a newly defined term - "debt for
child support."172 In section 101(12A), debt for child support is de-
fined as "a debt of a kind specified in section 523(a)(5) of this title for
maintenance or support of a child of the debtor."' 73 It is unclear why
Congress added this term to the already arcane vocabulary of bank-
ruptcy. The term is not used elsewhere in the Code. Rather, the Code

168. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 304(f), 108 Stat. 4133-
34 (codified as amended at 11 U.S.C. § 547(c)(7) (1994)).

169. 11 U.S.C. § 547(c)(7)(A)(B) (1994); see supra notes 148-67 and accompanying
text.

170. 11 U.S.C. §§ 544(a), 548 (1994). For a discussion of fraudulent conveyances as
applied to transfers between divorcing spouses see BAiuRurry IssUEs IN MATRIMONML
CASES: A PAc'rIcAL GumE, § 7.03 (Ronald L. Brown ed., 1993).

171. 11 U.S.C. § 547(c)(7) (1994).
172. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 304(a), 108 Stat. 4132

(codified as amended at 11 U.S.C. § 101 (1994)).
173. 11 U.S.C. § 101(12A) (1994).
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ordinarily, if rather awkwardly, refers to these obligations as "debt(s)
to a... child of the debtor for. . maintenance for, or support of such
... child."174

This new term was not even used in connection with a 1994
Amendment waiving the payment of filing fees for "child support cred-
itors or their representatives" who wish to appear or intervene in
bankruptcy court or federal district court if they "file a form in such
court that contains information detailing the child support debt, its
status, and other characteristics." 175 This later Amendment has not
been codified in Title 11 and, thus, citation to the 1994 Amendments
will remain necessary. This amendment means that the sixty dollar
filing fee for motions to lift the stay and the $120 adversary proceed-
ing filing fee will not have to be paid by child support creditors. 176

VIII. CONCLUSION

The 1994 Amendments have improved the treatment of family ob-
ligations in bankruptcy in several ways. The 1994 Amendments have
further limited the scope of the automatic stay, created a new property
settlement exception to discharge, elevated some unsecured support
claims to seventh priority status, prohibited the avoidance of judicial
liens that secure certain support obligations, and protected some sup-
port payments from preference attack. However, the 1994 Amend-
ments fall short of immunizing the family obligation creditor from
many of the detrimental consequences of bankruptcy. Some very im-
portant family law proceedings remain stayed. The property settle-
ment exception to discharge is fraught both with procedural traps for
the unwary and with uncharted landscapes for statutory interpreta-
tion. The priority, preference, and judicial lien amendments do not
benefit the assignees of support claims. Thus, it is somewhat paradox-
ical that, as Congress sought to increase the protections offered to
family obligation creditors in bankruptcy, family law specialists must
become even more familiar with the impact of bankruptcy on family
law.

174. 11 U.S.C. §§ 507(a)(7), 522(f)(1)(A), 523(a)(5), 547(c)(7) (1994).
175. Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 304(g), 108 Stat. 4134

(codified as amended at 11 U.S.C. § 501 (1994)).
176. See 28 U.S.C. § 1930(b) (1988) (authorizing the Judicial Conference of the

United States to prescribe certain fees in connection with bankruptcy actions and pro-
ceedings). The Judicial Conference Schedule of Fees establishes $60 for the filing of
motions for relief from the automatic stay and $120 for filing adversary proceedings.
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