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I. INTRODUCTION

The recent debate over the impending Hawaiian validation of
same-sex marriage1 has ensnarled my favorite constitutional clause,
the Full Faith and Credit Clause, 2 in controversy. The notion, now
well publicized,3 is that when Hawaii validates same-sex marriage,
Hawaiian same-sex marriages will have to be treated as valid by other
states under the first sentence of the Clause. Acting under the second
sentence of the Clause (the Effects Clause), Congress enacted the De-
fense of Marriage Act ("DOMA")4 in 1996 to forestall this possibility.
DOMA, which essentially allows the states to decide for themselves
whether to recognize same-sex marriages performed in other states
(as they did before DOMA), provides:

No State, territory, or possession of the United States, or In-
dian tribe, shall be required to give effect to any public act,
record, or judicial proceeding of any other State, territory,
possession, or tribe respecting a relationship between persons
of the same sex that is treated as a marriage under the laws

t Professor of Law, Creighton University.
1. In Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), af/'d, 950 P.2d 1234 (Haw. 1997)

(unpublished table decision), several same-sex couples challenged the validity of Ha-
waii's restriction on marriage to different-sex couples. The Hawaii Supreme Court held
that "sex" is a suspect category under the Hawaii Constitution's equal protection clause
and remanded to the Hawaii Circuit Court for a determination of whether the state
could show a compelling state interest in restricting marriage to different-sex couples.
The lower court subsequently held that the state had failed in its burden. See Baehr v.
Miike, Civ. No. 91-1394, 1996 WL 694235, at *1 (Haw. Cir. Ct. Dec. 3, 1996). The case is
now again on appeal to the Hawaii Supreme Court.

2. U.S. CONST. art IV, § 1. The full text of the clause is:
Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State. And the Congress may by gen-
eral Laws prescribe the Manner in which such Acts, Records and Proceedings
shall be proved, and the Effect thereof.

Id.
3. For a discussion of the early journalistic commentary from both ends of the

political spectrum, see Ralph U. Whitten, The Constitution Requires Us to Recognize
What, When They do What?: An Essay on Full Faith and Credit, Same-Sex Marriage,
and Modern Journalism, CREIGHTON LAW. 4 (Fall 1996).

4. Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified at
28 U.S.C. § 1738C).
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of such other State, territory, possession, or tribe, or a right
or claim arising from such relationship. 5

To put it mildly, DOMA has not eliminated the controversy about
the impact of the Full Faith and Credit Clause on same-sex marriage
recognition. Rather, it seems to have intensified and confused the is-
sues even further, producing an incredible number of commentaries in
the law reviews, most, at this writing, hostile to DOMA's constitu-
tional validity.6 The existing commentaries, if they resort to historical
analysis of the Full Faith and Credit Clause at all, usually do so only
in the most general sense. For example, it is commonplace to see
statements that the Clause was designed to "'alter the status of the
several states as independent foreign sovereignties . . . and to make
them integral parts of a single nation,"' or that the clause is "'a na-
tional unifying force.' 7 These statements are usually taken from
twentieth century United States Supreme Court decisions concerning
the effect that judgments rendered in one state should be given in
other states.8 Only a few writers attempt a more or less in-depth ex-
amination of the "original meaning" of the Full Faith and Credit
Clause and its bearing on the constitutionality of DOMA.9

I first became interested in the Full Faith and Credit Clause
about twenty years ago, while investigating the nature of limits on
state-court jurisdiction over nonresidents before the Fourteenth

5. Id.
6. The following will provide the flavor of the attacks. See Paige E. Chabora, Con-

gress' Power Under the Full Faith and Credit Clause and the Defense of Marriage Act of
1996, 76 NEB. L. REV. 604 (1997); Heather Hamilton, Comment, The Defense of Mar-
riage Act: A Critical Analysis of Its Constitutionality Under the Full Faith and Credit
Clause, 47 DEPAUL L. REV. 943 (1998); Julie L. B. Johnson, Comment, The Meaning of
"General Laws": The Extent of Congress's Power Under The Full Faith and Credit
Clause and the Constitutionality of the Defense of Marriage Act, 145 U. PA. L. REV. 1611
(1997); Jon-Peter Kelly, Note, Act of Infidelity: Why The Defense of Marriage Act is Un-
faithful to the Constitution, 7 CORNELL J.L. & PUB. POL'y 203 (1997); Larry Kramer,
Same-Sex Marriage, Conflict of Laws, and the Unconstitutional Public Policy Exception,
106 YALE L.J. 1965 (1997); Melissa A. Provost, Comment, Disregarding the Constitution
in the Name of Defending Marriage: The Unconstitutionality of the Defense of Marriage
Act, 8 SETON HALL CONST. L.J. 157 (1997); Melissa Rothstein, Comment, The Defense of
Marriage Act and Federalism: A States' Rights Argument in Defense of Same-Sex Mar-
riages, 31 FAM. L.Q. 571 (1997).

7. See Mark Strasser, Judicial Good Faith and the Baehr Essentials: On Giving
Credit Where It's Due, 28 RUTGERS L.J. 313, 315-16 (1997) (citation omitted).

8. Strasser, 28 RUTGERS L.J. at 315-16; Magnolia Petroleum Co. v. Hunt, 320 U.S.
430, 439 (1943), overruled by Thomas v. Washington Gas Light Co., 448 U.S. 261 (1980);
Milwaukee County v. M.E. White Co., 296 U.S. 268, 277 (1935).

9. See Daniel A. Crane, The Original Understanding of the "Effects Clause" of Ar-
ticle IV, Section 1 and Implications for the Defense of Marriage Act, 6 GEO. MASON L.
REV. 307 (1998); Rex Glensy, Note, The Extent of Congress' Power Under the Full Faith
and Credit Clause, 71 S. CAL. L. REV. 137 (1997); Timothy Joseph Keefer, Note, DOMA
As A Defensible Exercise of Congressional Power Under the Full-Faith-and-Credit
Clause, 54 WASH. & LEE L. REV. 1635 (1997).
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Amendment to the United States Constitution. I meant no harm.
Nevertheless, my conclusions, entirely the product of serendipity,
were that the first sentence of the Clause was originally understood as
a narrow evidentiary command, while the major power (to create na-

tionwide rules of choice of law and jurisdiction) resided exclusively in

Congress under the second sentence of the Clause - the so-called "Ef-

fects Clause." I ultimately concluded that the first sentence of the Full

Faith and Credit Clause did not require the states to apply or enforce
the statutes (or public acts) of other states at all and that the second
sentence of the Clause had never effectively been exercised by Con-

gress as to public acts either. 10

As other articles in this symposium and elsewhere have demon-

strated, modern Supreme Court decisions have, while maintaining a
relatively minimalist interpretation of the first sentence of the Full
Faith and Credit Clause, gone far beyond the original understanding

of the provision.1 1 Furthermore, as I indicate below, 12 there is little

chance that the Supreme Court will revise its current interpretation of

the Clause to return to the original meaning, even should the Court
agree that I have correctly identified that meaning.13 Nevertheless,
the original understanding of the Clause does have some bearing on

the current controversy over the validity of DOMA. The existing in-

terpretation of the Clause's first sentence presents a substantial ob-

stacle to those who argue that the states must recognize the validity of
same-sex marriages performed under the laws of other states. 14 A far

10. See Ralph U. Whitten, The Constitutional Limitations on State Choice of Law:

Full Faith and Credit, 12 MEM. ST. U. L. REV. 1 (1981); Ralph U. Whitten, The Constitu-
tional Limitations on State-Court Jurisdiction: A Historical-Interpretative Reexamina-
tion of the Full Faith and Credit and Due Process Clauses (Part One), 14 CREIGHTON L.
REV. 499 (1981); see also LARRY L. TEPLY & RALPH U. WHITTEN, CIVIL PROCEDURE 220-34
(1994).

11. Patrick J. Borchers, Baker v. General Motors: Implications for Interjurisdic-
tional Recognition of Non-Traditional Marriages, 32 CREIGHTON L. REV. 147 (1998);
Maurice J. Holland, The Modest Usefulness of DOMA Section 2, 32 CREIGHTON L. REV.
395 (1998); Jeffrey L. Rensberger, Same-Sex Marriage and the Defense of Marriage Act:
A Deviant View of an Experiment in Full Faith and Credit, 32 CREIGHTON L. REV. 409
(1998); see infra note 15 and accompanying text.

12. See infra notes 466-70 and accompanying text.
13. Thus far, the Court has been remarkably resistant to my scholarly ruminations

on the Clause.
14. In Allstate Insurance Co. v. Hague, a majority of the Court agreed that the test

for determining whether a state could constitutionally apply its own law rather than the
law of another state was whether the state had a sufficient contact or aggregation of
contacts creating state interests that would make the application of its law neither arbi-
trary nor fundamentally unfair. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981). In
Phillips Petroleum Co. v. Shutts, the Court applied this test to invalidate the application
of Kansas law to the claims of plaintiff class members that had arisen outside Kansas
and had no contacts with Kansas. Phillips Petroleum Co. v. Shutts, 472 U.S. 797
(1985). However, in Sun Oil Co. v. Wortman, the Court indicated that if a state selected
its own law over the law of another state by applying a traditional choice of law rule
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broader interpretation of the sentence than the Supreme Court has
ever adopted will be necessary to accomplish their objectives. Fur-
thermore, the proliferating commentaries opining that DOMA is un-
constitutional rely, in part, on a number of arguments that would
require the Court to depart considerably from the conventional under-
standing of Congress's powers under the "effects" language of the
Clause's second sentence. With regard to both sentences of the
Clause, there is some indication that the proponents of same-sex mar-
riage will attempt, in part, to use historical materials to make their
case. Additionally, beyond the immediate controversy over same-sex
marriage, other commentators have sometimes argued for a broad in-
terpretation of the first sentence of the clause on historical bases, and
their assessment of the historical evidence also deserves to be
evaluated. 15

In this article, I will reexamine 16 the original understanding of
the Full Faith and Credit Clause in the hope of casting some light on
the current debate over the scope of the first and second sentences of
the Clause as applied to issues of marriage recognition. The historical
materials reviewed below are relevant to the current debate in several
respects. If, as suggested above, the proponents of same-sex marriage
use history as a basis for arguing that the Supreme Court's interpreta-
tion of the first sentence of the Full Faith and Credit Clause should be
broadened, the materials will be useful in determining whether their

that was accepted at the time the Full Faith and Credit Clause was ratified and whose
acceptance has continued into the present, the choice would be constitutional without
regard to the Allstate test. Sun Oil Co. v. Wortman, 486 U.S. 717 (1988). Thus, Allstate
limits state choice of law only when the state is making "nontraditional" choice of law
decisions. It should be apparent that the combination of Allstate and Sun Oil places
very little restriction on the power of the states to apply their laws. In the marriage
context, it would certainly be constitutional for a state to apply its law to its own same-
sex domicillaries who flew to Hawaii to evade the marriage restrictions of their own
state. But even if the same-sex partners are domiciled in Hawaii when they are mar-
ried and later move to another state, the establishment of domicile in the new state
would also give the state sufficient contacts to justify the application of its marriage
restrictions to the couple. Even transitory presence in the state would give the state
sufficient contacts to regulate the partners' conduct in the state. See Borchers, 32
CREIGHTON L. REV. at 147.

15. The commentators who argue for a broad interpretation of the first sentence of
the Full Faith and Credit Clause, including those who argue that DOMA is unconstitu-
tional, are discussed in Section VI. See infra notes 307-464 and accompanying text.

16. As indicated above, I have written twice before on the history of the Full Faith
and Credit Clause. See Whitten, 12 MEM. ST. U. L. REV. at 1; Whitten, 14 CREIGHTON L.
REV. at 499. This article will canvass much of the same history with the objective of
clarifying how it bears on the current marriage recognition debate. However, as the
history has not changed, I will sometimes truncate discussion of particular questions
that I do not believe are controversial, referring to my earlier work for more complete
discussion. In that fashion, I hope to focus on the relevance of the history to develop-
ments since my first excursions into the background of the Clause while limiting the
length of this article to mere biblical proportions.
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arguments should be accepted or rejected by the Court. Similarly, if
history is used to challenge Congress's enactment of DOMA under the

"Effects Clause" of Article IV, Section 1, the materials will be useful in

casting light on the scope of that Clause as well. Finally, the histori-

cal "evolution" of choice-of-law restrictions on the power of the states

under the Full Faith and Credit Clause is informative in a more gen-

eral way. As noted above, arguments concerning the interpretation of

the Clause are sometimes based on broad statements about the pur-

poses of the Full Faith and Credit Clause as a "national unifying

force" or as designed to "alter the status of the states as independent
sovereigns.' 7 The historical materials reviewed below also have an

important bearing on whether these broad statements are true and, if
so, in what sense they are true. Furthermore, even if one entirely re-

jects history as a limiting factor on contemporary constitutional inter-
pretation, as many academics and judges do, the history of the Clause

is enlightening. It explains a number of things, including why the

Supreme Court only began using the first sentence of the Clause to

limit state choice-of-law authority in the twentieth century and why

the first sentence of the Clause has been applied differently to state
judgments and state public acts (statutes).

Several caveats are in order about the nature of the presentation
that follows. At various points in the discussion, I will quote, often at

length, from the historical materials being presented. This can be sty-

listically tedious. However, as noted above, I have written on the Full
Faith and Credit Clause before. In my earlier articles, I attempted to

hold the quotations from the evidence to a minimum in order to facili-
tate the reader's task. However, this process left the presentation vul-

nerable to criticism by other commentators who simply
recharacterized the evidence, described it in misleading ways, or sim-
ply ignored significant portions of it. Unfortunately, there is no

weapon against this sort of criticism except direct presentation of the
historical evidence, often at length. Thus, especially in presenting the

materials in the Constitutional Convention and ratifying period, as
well as the cases interpreting the first implementing statute to the

Clause, the reader may find the going somewhat tedious. For this I
apologize, although I note that, in any event, the history of the Full
Faith and Credit Clause should probably not be taken up by those
with weak stomachs.

After presenting the historical evidence, I will identify the most
important arguments of commentators who take an opposing view of
the Clause's interpretation and discuss these arguments to the extent
necessary to identify the flaws in their analysis of the evidence. I con-

17. See supra note 7 and accompanying text.
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sciously refer here to the "important" or "most important" arguments
of other commentators. It is impossible to canvass every argument of
every commentator or to evaluate every erroneous or misleading cita-
tion, although at times the reader may believe that I am attempting to
do so. I have tried to balance thoroughness with judgment about mat-
ters of greater or lesser concern to the current debate. If I have failed
to consider an argument that the reader considers important, I again
apologize. Nevertheless, I am confident that the presentation of the
evidence itself will make it possible to evaluate both my position and
the positions of other commentators on the Clause.

In Section II, I will pose two models of the Full Faith and Credit
Clause in order to clarify the discussion that follows in later sections.
The first model more or less represents the contemporary understand-
ing of the Clause. It assumes that the first sentence of the Clause
should be interpreted to contain a command that the states must en-
force the court judgments and legislative acts of other states, at least
under some circumstances. Under this view, the power of Congress to
enact statutes such as DOMA depends on the relationship that exists
between the first and second sentences of the Clause. The second
model involves a much narrower interpretation of the first sentence of
the Full Faith and Credit Clause, one which I believe is supported by
the bulk of the historical evidence. Under this model, except in one
narrow sense, the power of Congress to require the substantive en-
forcement of state court judgments and legislative acts does not de-
pend on the relationship between the first and second sentences of the
Clause.

In Section III, I will examine the history of the Full Faith and
Credit Clause from the perspective of the English usage of the terms
"faith" and "credit" through the ratification period. Section IV will
then examine the debate over the meaning of the first implementing
statute to the Clause, the single most important body of evidence
about how the Clause was understood by its drafters, its ratifiers, and
the audience to whom it was addressed. Section V will briefly ex-
amine the subsequent interpretation of the Clause for the bearing
that it has on the original understanding. Section VI will discuss the
most important commentaries about the relevance of the historical
materials to the meaning of the Full Faith and Credit Clause, includ-
ing, but not limited to, theories of DOMA's constitutionality. Section
VII will conclude with some general observations about the nature
and relevance of the historical inquiry into the Clause.

[Vol. 32
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II. TWO MODELS OF THE FULL FAITH AND CREDIT CLAUSE

To understand the discussion which follows, it will be helpful to
focus on two alternative models of the Full Faith and Credit Clause as
applied to choice-of-law cases. The first I will call the "contemporary
model," because its general outlines have been accepted throughout
the twentieth century, although there has been and continues to be
extensive debate over the details of the model. The second model I
will call the "historical model," as I believe it is the model that is sup-
ported by the historical evidence about the "original meaning" of the
Full Faith and Credit Clause. The United States Supreme Court has
partly accepted the contemporary model, in that the Court agrees that
the first sentence of the Clause imposes some substantive restraints
on the states to apply their own law. However, the Court has inter-
preted the scope of the first sentence of the Clause very narrowly, in a
fashion that imposes only slightly greater restraints on the states
than would the historical model.

A. THE CONTEMPORARY MODEL

The contemporary model might be stated, as follows:

1. The first sentence of the Full Faith and Credit Clause, which
states that "Full Faith and Credit shall be given in each State to the
public Acts, Records, and Judicial Proceedings of every other State,"
requires each state to enforce the statutes of every other state. This
command cannot possibly mean that the states are always required to
apply the statutes of other states rather than their own. Thus,
although the sentence does not, on its face, define what "Full Faith
and Credit" means, the contemporary view assumes that the enforce-
ment of other states' statutes will be in accord with a set of conflict-of-
laws and jurisdictional rules not explicitly specified in the text of the
first sentence. The contemporary model further assumes that these
unspecified rules will be articulated by the United States Supreme
Court from time to time and that the Court will regulate the sovereign
relationships between the states by means of the rules. Although, as
noted above, the Supreme Court has read into the first sentence of the
Clause some restraints on the power of the states to apply their law to
disputes, the restraints recognized by the Court are few.18 The gen-
eral view among academics, especially those involved in the same-sex
marriage recognition debate, is that the Supreme Court has inter-
preted the first sentence of the Clause too narrowly. 19

18. See supra note 14 and accompanying text.
19. See infra notes 307-464 and accompanying text (Section VI).

1998]
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2. Given the view of the contemporary model that the first sen-
tence of the Clause contains (or should contain) significant choice-of-
law commands to the states, the proper interpretation of the second
sentence of the Clause obviously presents a problem. The second sen-
tence states that "the Congress may by general laws prescribe the
Manner in which such Acts, Records and Proceedings shall be proved,
and the Effect thereof." This sentence gives Congress the power to: (a)
provide technical rules for authenticating the statutes of other states;
and (b) provide what substantive effect state statutes shall have in
other states. However, the power given to Congress to provide for the
substantive effect of state statutes raises a question about the proper
relationship between the first and second sentences of the Clause. In
legislating to prescribe the substantive effect of state statutes in other
states, is Congress confined in some fashion by the Supreme Court's
definition of the substantive scope of the choice-of-law limitations im-
posed on the states by the first sentence of the Clause? If so, Congress
can arguably not legislate substantive effect in a way that contradicts
the Supreme Court's definition of the scope of the first sentence by
either reducing or extending the limits imposed by the first sentence
as those limits are articulated in the Court's decisions. Alternatively,
if Congress is not confined by the Court's definition of the scope of the
first sentence, it can prescribe rules of substantive effect that override
(by reducing or extending) the Court's understanding of the rules im-
plicitly incorporated in the first sentence. Because the second alterna-
tive is contrary to the usual understanding of the relationship
between the powers of Congress and the institution of judicial review,
the first alternative is the one preferred by the contemporary model. 20

I believe that the above statement represents a fair summation of
the contemporary "understanding" of the Full Faith and Credit
Clause, although the statement is very basic, woefully short of detail,
and not necessarily in accord with any given commentator's or court's
precise exposition of the provision. Nevertheless, my brief earlier ref-
erence to the Supreme Court's most recent authorities interpreting
the first sentence of the Clause,2 1 as well as the discussion in Section
VI of this article, below, of a number of commentators' theories about

20. Note that there is a third alternative. Congress might be able to legislate sub-
stantive effect by extending, but not by reducing, the limits imposed by the Court's deci-
sions defining the scope of the first sentence. As we will see in Section VI, below, some
commentators on the Full Faith and Credit Clause and same-sex marriage have opined
that this is the correct understanding of the Clause. However, this interpretation has at
least received a severe blow by the Supreme Court's recent decision in City ofBoerne v.
Flores, 117 S. Ct. 2157 (1997). See infra note 413 and accompanying text.

21. See supra note 14 and accompanying text.
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the scope of the Clause, will, I believe, verify that the statement is
fundamentally correct.

Assuming the statement to be correct, the reader may wish to
keep the following questions in mind throughout the discussion that
follows in later sections of this article. First, with regard to the first

sentence of the Clause, does it make sense to assume that'a clause
designed to command the states to enforce the statutes of other states
would be drafted in this manner, without specifying more precisely
the circumstances in which the enforcement obligation required the
states to disregard their own legislative acts in favor of the statutes of
other states? Second, to the extent that the first sentence assumes
that the Supreme Court will provide a set of choice-of-law rules by
which to determine when the enforcement obligation exists and when
it does not exist, does this process provide an efficient and justifiable
way in which to adjust the legislative jurisdiction of the states? Put-

ting it another way, if we were drafting the Clause today, would we
give this kind of broad, ill-defined authority to the Supreme Court
with no guidelines about how to exercise the authority? Third, with
regard to the power conferred on Congress by the second sentence of
the Clause, what exactly is the relationship of congressional power to
judicial power insofar as substantive effect is concerned? That is, is
Congress authorized to legislate only within the boundaries of the con-
flict-of-laws commands that the Supreme Court, acting within its
power to define the scope of the first sentence, articulates from time to

time? Alternatively, is Congress entitled to specify any conflict-of-
laws commands that it wishes (assuming that they are consistent with
other restraints on Congress's power, such as the Due Process Clause
of the Fifth Amendment), even if those commands override or contra-
dict the commands the Supreme Court has previously read into the
first sentence of the Clause? If we were drafting a clause like this
today, would we leave open such obvious questions about the relation-
ship between the judicial and legislative power to define the substan-
tive limits on state power? If we would not, is it sensible to assume
that the drafters of the original Constitution did so?

B. THE HISTORICAL MODEL

The historical model might be stated as follows:
1. The first sentence of the Full Faith and Credit Clause is

designed, through the use of the command "Full Faith and Credit
shall be given," to require the states to accept the statutes of other

states as "good" or "admissible" evidence in other states. By "good" or
"admissible" evidence, what is meant is that state statutes once prop-
erly authenticated according to a set of rules not prescribed by the

1998]
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first sentence, must be accepted by other states as conclusive proof
that the statutes exist and deal with the matters described in their
text. This interpretation of the first sentence obviously depends on
the terms "faith" and "credit" being understood as evidentiary terms,
rather than words requiring that a substantive effect be given to other
states' laws. Thus, under this interpretation, the first sentence of the
Clause does not deal with the question of what "substantive" effect
state statutes should have in other states.

2. The second sentence of the Clause gives Congress the power
to provide the rules by which state statutes can be authenticated so
that they can be admitted into evidence in accord with the command
of the first sentence of the Clause. In the absence of congressional
action to provide such rules of authentication, the states could provide
their own rules consistent with the command of the first sentence. In
addition, the second sentence gives Congress the power to provide for
the "substantive" effect that state statutes shall have in other states
- i.e., to provide a set of nationwide conflict-of-laws rules to govern
the obligations of the states to enforce the statutes. If Congress does
not provide for the substantive effect that state statutes should have
in other states, the states would determine these matters for them-
selves under common-law, conflict-of-laws rules reflecting accepted re-
lationships between independent sovereigns.

Obviously, the historical model presents a very different picture of
the allocation of power between the federal judicial and legislative
branches of government than the conventional model. Under the his-
torical model, the initiative on the important issue of substantive ef-
fect is exclusively with Congress. This may, in the view of twentieth-
century observers, who are accustomed to broad exercises of judicial
power in interpreting and applying the Constitution, seem an unnec-
essarily grudging picture of the Supreme Court's authority under the
Clause. But, as a matter of historical accuracy, the question is not
whether the picture of judicial power seems narrow to us, but how it
seemed to those who framed, ratified and enforced the Clause in the
early days of its history.

Furthermore, under the historical model, the subject-matter dealt
with by the first sentence of the Full Faith and Credit Clause may
seem to the twentieth-century observer to be relatively unimportant,
if not trivial. Again, however, as a matter of historical accuracy, the
question is not whether the subject-matter seems important to us, but
whether it was important to the people who framed and ratified the
Clause, and to whom it was addressed.

Finally, one question that the reader should keep in mind about
the federal courts' authority under the Clause is how those courts, in
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cases within their subject-matter jurisdiction, were to handle ques-
tions of conflict-of-laws and jurisdiction in the absence of congres-
sional action to provide statutory rules under the second sentence of
the Clause. If the states were to determine questions of conflict-of-
laws and jurisdiction under common-law rules in the absence of con-
gressional action declaring the substantive effect of state statutes and
judgments in other states, would the federal courts, including the
Supreme Court, be able to do likewise? If so, would those courts be
bound by the decisions of state courts on the content of the common-
law rules, as under the modern Erie-Klaxon2 2 doctrine, or would they
have independent authority to interpret the rules, as under the doc-
trine of Swift v. Tyson?2 3

With the outlines of the two models in mind, together with some
of the important questions under the models, we may now determine
which model is most faithful to the historical record.

III. FAITH AND CREDIT FROM ENGLISH LAW THROUGH
THE RATIFICATION OF THE CONSTITUTION

The historical usage of the words "faith" and "credit" is relevant to
the original meaning of the Full Faith and Credit Clause in at least
two respects. First, as shown below, the terms "faith" and "credit"
were generally drawn from the English law of evidence and employed
to describe the admissibility and effect of items of proof; this usage is
relevant to the early debates over how the words "faith" and "credit"
were used in the Constitution and the first implementing statute.
Second, the terms were often employed in actions in which domestic
and foreign judgments were at issue in subsequent cases to describe

22. See Erie R.R. Co. v. Tompkins, 364 U.S. 64 (1938) (holding that the federal
courts are obligated under the Rules of Decision Act, 28 U.S.C. § 1652 (1994), to follow
the authoritative decisions of state courts on all matters of state law, whether formerly
denominated "general" or "local"); Klaxon Co. v. Stentor Elec. Mfg. Co. Inc., 313 U.S.
487 (1941) (extending the "Erie doctrine" to conflict-of-laws issues).

23. See Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842) (holding the federal courts obli-
gated under section 34 of the Judiciary Act of 1789 (the Rules of Decision Act), 1 Stat.
73, 92 (codified as amended at 28 U.S.C. § 1652 (1994)), to follow state-court decisions
on matters of "local" law, but not on matters of "general" commercial law). Like the
general commercial law in Swift, conflict-of-laws matters were considered a part of the
"general law" and the federal courts could exercise independent authority to interpret
the content of conflicts doctrine in diversity cases. (Although the Rules of Decision Act
was interpreted as giving authority to the federal courts to make independent conflict-
of-laws decisions, the courts, including the Supreme Court, repeatedly stated that they
would have exercised such power even if the Act had not existed, because of the implica-
tions of the grant of diversity jurisdiction.) See TEPLY & WHIrrEN, supra note 10, at
378-83; see also Bradford R. Clark, Federal Common Law: A Structural Reinterpreta-
tion, 144 U. PA. L. REV. 1245, 1279 (1996) (noting that Story's dichotomy in Swift be-
tween local and general law represented a well-established distinction between lex loci,
or local law, and jus gentium, or the law of nations),
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the admissibility and effect of the judgments. This procedural setting
also provides important context for understanding the words "faith"
and "credit" in the first sentence of the Full Faith and Credit Clause
and the debate over the 1790 implementing statute to the Clause.
English law concerning the enforcement of foreign and domestic judg-
ments informed practice during the American Colonial period and
under the Articles of Confederation, as well as the drafting of the Full
Faith and Credit Clause of the Constitution and the 1790 Implement-
ing Act. In fact, the first Supreme Court case to interpret the imple-
menting statute turned procedurally on the proper plea of the general
issue to a suit in one state on a judgment of another state.

A. FULL FAITH AND CREDIT IN ENGLISH LAW

1. The Evidentiary Character of the Words "Faith" and "Credit"

It is a relatively uncontroversial proposition that the words "faith"
and "credit" were derived from the English law of evidence. 2 4 Numer-
ous commentators, who draw disparate conclusions about the scope of
the Full Faith and Credit Clause of the Constitution, agree with this
conclusion.2 5 The real dispute is over whether the terms, singularly,
together, or with a modifier such as "full" or "entire," always signified
that some particular, substantive, effect had to be given to an item of
evidence, such as a conclusive effect, or, in the case of a judgment, a
resjudicata effect. 26 As we will see, this dispute directly bears on the
meaning of the first sentence of the Full Faith and Credit Clause. If

24. In fact, the terms "faith" and "credit" were used in the middle ages in diplo-
matic practice. See Kurt H. Nadelmann, Full Faith and Credit to Judgments and Pub-
lic Acts: A Historical-Analytical Reappraisal, 56 MICH. L. REV. 33, 47 (1957).
Significantly, given what we will see later about the use of the terms in the Full Faith
and Credit Clause and its first implementing statute, the terms as used in diplomatic
letters were aimed at proving "to the recipient that the emissary was indeed who he
purported to be and that his actions were accountable directly to the issuer." Glensy, 71
S. CAL. L. REV. at 142-43. Nevertheless, the terms as they evolved, and as they were
ultimately applied to court proceedings, were also sometimes used to indicate that a
substantive legal effect was to be given to a judgment. Id. at 143; Nadelmann, 56 MICH.
L. REV. at 48.

25. This proposition has been so thoroughly discussed elsewhere that I devote only
minimal space to it here. See Nadelmann, 56 MICH. L. REV. at 41-48; Glensy, 71 S. CAL.
L. REV. at 142-46; Whitten, 12 MEM. ST. U. L. REV. at 17; Whitten, 14 CREIGHTON L.
REV. at 509-23. Even Professor Douglas Laycock, who believes that the first sentence of
the Full Faith and Credit Clause should be interpreted to contain significant territorial
conflict-of-laws commands to the states, seems to accept that the terms were terms of
evidence. See Douglas Laycock, Equal Citizens of Equal and Territorial States: The
Constitutional Foundations of Choice of Law, 92 COLUM. L. REV. 249, 301, 303-04
(1992). Professor Laycock's thesis is discussed in Section VI(A). See infra notes 307-99
and accompanying text.

26. Cf. Glensy, 71 S. CAL. L. REV. at 144 (noting that full faith and credit in Eng-
lish law moved beyond meaning a narrow corroboration of identity to become synony-
mous with strong evidentiary power).
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the words "faith" and "credit," properly modified and in appropriate
combination, inevitably carry a command not only to admit into evi-
dence, but to enforce the judgments of other governments, then the
same command would exist with regard to state public acts, or stat-
utes, under the text of the Clause's first sentence. Such a reading
would, of necessity, have to be supplemented by a complex set of
choice of law rules, because the command to enforce the statutes of
other states would be incoherent without concomitant guidelines di-
recting the courts when to enforce them. 27

My own research indicates that the terms "faith" and "credit" as
used in English law were highly flexible. They could be used to de-
scribe the mere admission of an item of proof into evidence or to de-
scribe that some degree of weight or effect should be given to the
item.28 In addition, as I will show below, when an expression such as
"full faith and credit" was used in conjunction with a judgment, it
could be used to indicate that a conclusive, or res judicata, effect
should be given to the judgment, or that the judgment, when properly
authenticated, should simply be admitted in to evidence as proof of its
own existence and contents, leaving its substantive effect to be deter-
mined by other rules.29

In the absence of other evidence, however, use of an expression
such as "full faith and credit shall be given" could concededly be taken
to mean a number of quite different things. As I will show below, this
is because there is more than one sense in which a judgment (or other
relevant item of documentary proof) can be "conclusive." A properly

27. Cf. Laycock, 92 COLUM. L. REV. at 305 (stating that the obligation to give full
credit to the laws of other states is comprehensible only if a determinate set of federal
choice-of-law rules identifies the applicable state law). While I agree with Professor
Laycock's conclusion in this respect, I do not agree that the Full Faith and Credit
Clause, as it was originally understood, incorporated substantive conflict-of-laws com-
mands to the states regarding the obligation to enforce the judgments and statutes of
other states. I discuss his evaluation of the history in detail in Section VI(A). See infra
notes 307-99 and accompanying text.

28. See Whitten, 12 MEM. ST. U. L. REV. at 12-17; Whitten, 14 CREIGHTON L. REV.
at 509-23; Nadelmann, 56 MICH. L. REV. at 33.

29. See infra notes 86-119, 147-249 and accompanying text (discussing cases under
the Articles of Confederation Clause and the 1790 implementing statute). It may seem
curious that I focus on problems concerning the enforcement of judgments so heavily in
the discussion here and following, because this article's main purpose is to explore the
limits that the Full Faith and Credit Clause imposes on state choice-of-law authority
and the extent of Congress's power under the "Effects Clause." This focus is explained
by the fact that most of the historical material in the early period is drawn from statutes
and cases concerning the enforcement of foreign judgments, although the words "faith"
and "credit" were, as observed above, used in a variety of evidentiary contexts. The
dominance of the foreign judgment problem in early English and American law requires
one to extract from the historical materials on enforcement of judgments the relevant
parallels for choice of law. Nevertheless, some materials bearing directly on the choice-
of-law problem will also be explored below.
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authenticated judgment can be "conclusive" as evidence of its own
existence and contents - i.e., as evidence that it was, in fact, rendered
and adjudicated in the matters described in the record of the judg-
ment. Alternatively, it can be conclusive "on the merits" of a case -
e.g., res judicata. If a judgment is only conclusive in the former, or
"evidentiary" sense, the substantive effect of the judgment "on the
merits" will vary according to other rules. If a judgment is conclusive
in the latter sense, it precludes relitigation of the underlying claim
altogether. As we will see, these different senses of "conclusiveness"
played a major part in the debate over the meaning of the Full Faith
and Credit Clause in our early constitutional history.

In the context of this early debate, the main value of the English
usage of the words "faith" and "credit" as terms of evidence is not that
the usage dictated any particular meaning of the expression "full faith
and credit" in the Constitution, but that together with other historical
materials, it provides a consistent body of evidence about how the con-
stitutional Clause was understood by its drafters and ratifiers, as well
as by the audience to whom it was addressed. The object is not to
determine how the words might have been used, but how the words
were actually understood as they were used in the Constitution. The
best evidence of this will ultimately be how the words were read by a
majority of the courts, judges, and commentators who made observa-
tions about them in different contexts during the early history of the
United States.

In addition to the evidentiary character of the words "faith" and
"credit," two other aspects of English law also provide valuable context
for the later development of the Full Faith and Credit Clause of the
Constitution: (1) the practice of English courts in enforcing the judg-
ments of foreign nations, and (2) the English manner of proving for-
eign law. Like the evidentiary nature of the words "faith" and "credit,"
each of these practices, which were adopted by American courts, will
provide essential context for understanding the structure of the later
debate over the difference in meaning of the first sentence of the Full
Faith and Credit clause and the use of the words "faith" and "credit" in
the first implementing statute.30

30. It is important to understand at the beginning what the proper parameters of
the inquiry are. There is always a danger that when one quotes, e.g., James Madison on
a point, that the reader will draw the erroneous inference that the writer is attempting
to say that what Madison thought or said was conclusive on the meaning of the Consti-
tution. However weighty the observations of particular parties to the debate may be -
and there certainly is evidence 6f greater and lesser weight throughout the time frame
being explored - it is not the object of the investigation here to suggest that any partic-
ular bit of evidence is conclusive or determinative of the meaning of the Clause. What is
impressive is the overwhelming weight of the evidence that the first sentence of the
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2. The Enforcement of Foreign-Nation Judgments in English

Courts

Although English courts enforced the judgments of foreign na-

tions, the degree of effect that the courts would give to such judgments

varied over time. The established doctrine was that the foreign judg-

ment created "a new cause of action in the nature of a simple contract,

suable upon in England."3 1 The earliest cases treated foreign judg-

ments rendered with jurisdiction in the "international sense" as con-

clusive, 32 but by the time the Articles of Confederation were adopted,

it had become established that a foreign judgment was to be treated as

only prima facie evidence of a debt, rather than conclusive. 33

The prima facie evidence rule was rooted in the difference be-

tween the evidentiary effect due to domestic and foreign judgments

and in the different forms of action that were appropriate for suits on

such judgments. The form of action appropriate for suit on the judg-

ment of an English court of record was "debt on a record," the notion

being that the judgment was a record derived from the same sovereign

as the judgment-enforcing court. In such an action, the domestic judg-

ment was considered conclusive because it was the highest form of

evidence available - i.e., record evidence. 34 In contrast, the judgment

of a foreign court was not a "record," because the judgment was not

derived from the same sovereign as the judgment-enforcing court.

Therefore, the proper form of action on such a judgment was debt on a

simple contract or indebitatus assumpsit, and the judgment was con-

Clause contained what is, to us, a relatively minor evidentiary command and the pau-

city of evidence that the Clause contained broad choice of law commands to the states.

31. Alexander N. Sack, Conflict of Laws in the History of the English Law, in 3

LAW: A CENTURY OF PROGRESS 1835-1935 342, 384-85 (1937).

32. See Hamilton v. Dutch E. India Co., 3 Eng. Rep. 573, 577 (H.L. 1732); Lumly v.

Quarry, 87 Eng. Rep. 1061 (K.B. 1702); Cottington v. Gallina (1678), discussed in Ken-

nedy v. Earl of Cassillis, 36 Eng. Rep. 635, 640 (Ch. 1818); Sack, supra note 31, at 385;

Whitten, 12 MEM. ST. U. L. REV. at 14; Whitten, 14 CREIGHTON L. REV at 509-10.

33. See Galbraith v. Neville, 99 Eng. Rep. 5 n.2 (K.B. 1789) (Buller, J.) (Galbraith

appears as a reviser's note to Walker v. Witter); Walker v. Witter, 99 Eng. Rep. 1 (K.B.

1778); Gage v. Bulkeley, 27 Eng. Rep. 824 (Ch. 1744); Burroughs v. Jamineau, 25 Eng.

Rep. 235 (Ch. 1726); Dupleix v. De Roven, 23 Eng. Rep. 950 (Ch. 1705). Subsequently,

the rule was modified, and foreign judgments pleaded offensively were treated as reex-

aminable, but foreign judgments pleaded defensively were treated as conclusive. See

Geyer v. Aguilar, 101 Eng. Rep. 1196, 1205 (K.B. 1798); Phillips v. Hunter, 126 Eng.

Rep. 618, 622 (C.P. 1795). Today, foreign judgments are treated as conclusive in Eng-

lish courts whether pleaded offensively or defensively. See Whitten, 12 MEM. ST. U. L.

REV. at 14 n.56; Whitten, 14 CREIGHTON L. REV. at 514 n.66. Admiralty courts were

governed by the civil law; therefore, English admiralty courts would execute the judg-

ments of foreign admiralty courts. Whitten, 12 MEM. ST. U. L. REV. at 14 n.56; Whitten,

14 CREIGHTON L. REV. at 514 n.66.

34. See JOSEPH H. KOFFLER & ALISON REPPY, HANDBOOK OF COMMON LAW PLEAD.

ING 297-98 (1969); Whitten, 14 CREIGHTON L. REV. at 512.
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sidered to have only a prima facie evidentiary effect. 3 5 The Lord
Chancellor explained this clearly in Gage v. Bulkeley:36

Can a sentence or judgment pronounced by a foreign jurisdic-
tion be pleaded in this kingdom to a demand for the same
thing in any court of justice here? I always thought it could
not, because every sentence, having its authority from the
sovereign in whose dominions it is given, cannot bind the ju-
risdiction of foreign courts, who own not the same author-
ity. . . . You cannot in this kingdom maintain debt upon
judgment obtained for money in a foreign jurisdiction; but
you may an assumpsit in nature of debt upon a simple con-
tract, and give the judgment in evidence, and have a verdict.
So that the distinction seems to be, where such foreign sen-
tence is used as a plea to bind the courts here as a judgment,
and when it is made use of in evidence as binding the justice
of the case only.37

The doctrine discussed in Gage was confirmed in Walker v. Wit-
ter,38 where the entire court agreed with Lord Mansfield that a foreign
judgment constituted a ground of action in England, but was not con-
clusive.3 9 In Walker, the court held that the defendant could not plead
nul tiel record, which was the general issue in an action of debt on a
record, such as an action on a judgment of a court of record, because a
foreign court was not a court of record. 40 Literally, "nul tiel record"
denied the existence of the record, and the defenses that could be
raised under the plea were limited.4 1 In contrast, the plea of "nil
debet" was the proper form of general issue for actions of debt on a

35. See KOFFLER & REPPY, supra note 34, at 360-61; Whitten, 14 CREIGHTON L.
REV. at 512.

36. 27 Eng. Rep. 824 (Ch. 1744) (also reported in 28 Eng. Rep. 563).
37. Gage v. Bulkeley, 27 Eng. Rep. 824 (Ch. 1744). Although it was argued that

this view was correct as applied to actions at law, the rule in equity courts was different,
with the judgment being conclusive. Gage, 27 Eng. Rep. at 825. This argument was
also rejected by the court. Id. at 826-27.

38. 99 Eng. Rep. 1 (K.B. 1778).
39. Walker v. Witter, 99 Eng. Rep. 1, 4-6 (K.B. 1778).
40. Walker, 99 Eng. Rep. at 4. "Though the plaintiffs had called the judgment, a

record, yet by the additional words in the declaration, it was clear they did not mean
that sort of record to which implicit faith is given by the Courts of Westminister Hall."
Id. See also Whitten, 14 CREIGHTON L. REV. at 514 (discussing Walker).

41. See KOFFLER & REPPY, supra note 34, at 504. Under the plea, it was possible
for the pleader to defend on the grounds that no such record existed as was alleged, that
the judgment pleaded by the plaintiff was different than the one that actually existed,
or that the judgment was void on its face. Defenses on the merits existing before the
judgment was rendered could not be raised, and other defenses, such as discharge or
release, had to be specially pleaded by way of confession and avoidance (today, by af-
firmative defense). See id. at 504-05.
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simple contract, as in actions on foreign judgments.4 2 This plea
amounted to a formal denial of the debt itself.43 Under "nil debet," the

defendant could raise virtually all defenses on the merits, with only a

few defenses having to be specially pleaded. 44 Obviously, therefore,
there was ordinarily a substantial advantage to the defendant when
the plaintiff had to proceed in debt on a simple contract, because the

defendant could (again) contest the merits of the cause, whereas in

debt on a record, the defenses available once the record was estab-

lished were few. As we would say today, the judgment in a case of

debt on a record would, once established to exist, normally be res
judicata.

In retrospect, it seems obvious that the English view of the differ-

ences between foreign and domestic judgments was destined to pro-
duce a dilemma in America. Should colonial judgments be considered

the equivalent of foreign nation judgments in other colonies, or, given

the relationship of the colonies and states to each other, should such

judgments be considered to be domestic judgments? 4 5 After the colo-

nies were united under the Articles of Confederation, which contained
its own Full Faith and Credit Clause, would the relationship between

the states change?46 When the Constitution established a stronger
national government, did the transformation address the relation-

ships between state laws and court proceedings and related matters
and, if so, how?4 7

If it can be established that the language of the Full Faith and

Credit Clauses of the Articles of Confederation and the Constitution
did not, of their own force, mandate that the judgments of the states
should be treated in other states as the equivalent of domestic judg-
ments, it would be impossible to argue persuasively that the constitu-
tional Clause contained broad choice-of-law rules requiring that the
states enforce the laws of other states under particular circumstances.
For the language of the first sentence of the Full Faith and Credit

42. See KOFFLER & REPPY, supra note 34, at 298 (describing debt on a simple con-

tract as proper in cases where the action is on a judgment of a court of a foreign
country).

43. See id. at 500. This was true when the debt was on a simple contract, and it
was also true when the debt was created by a foreign judgment. In the quotation from
Gage, (see supra note 37 and accompanying text), the Lord Chancellor also mentions
assumpsit. General, or "indebitatus assumpsit," was a substitute for debt on a simple
contract. See KOFFLER & REPPY, supra note 34, at 343. The proper plea of the general

issue in assumpsit was "non assumpsit," which, like "nil debet," denied the existence of

the debt and allowed most defenses on the merits to be raised against the cause of ac-
tion without being specially pleaded. Id. at 511-12.

44. See KOFFLER & REPPY, supra note 34, at 500-03.
45. See infra notes 59-78 and accompanying text.
46. See infra notes 79-119 and accompanying text.
47. See infra notes 120-254 and accompanying text.
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Clause of the Constitution operates identically as to state judgments
and public acts.

Quaint as it may seem today, the battle over these momentous
substantive issues was fought out in the procedural context discussed
above. Ordinarily, the struggle from the point of view of a plaintiff
who had obtained a state judgment was to get the judgment recog-
nized as a domestic judgment in other states where the plaintiff might
need to enforce the judgment. If this could be accomplished, the de-
fenses available to the defendant would be limited under the plea of
"nul tiel record." Defendants, of course, usually wanted such judg-
ments treated as the equivalent of judgments of foreign countries, so
that they could plead "nil debet" and raise defenses on the merits. The
fact that one must understand the forms of action to comprehend all
this is a Civil Procedure teacher's dream (and his students' worst
nightmare).

3. Proof of Foreign Law in English Practice

English common-law courts originally declined jurisdiction over
cases that required the administration of foreign law.4 s However, by
the late eighteenth century, English courts had begun to overcome
their reluctance to entertain such actions. 49 This produced the prob-
lem of how to determine the content of foreign law. It was always
permissible to prove the unwritten or customary law of a foreign na-
tion by parol evidence, 50 although other methods were also used. 5 '

48. See ALBERT A. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS 5, 162
(1962); A.E. Anton, The Introduction into English Practice of Continental Theories on
the Conflict of Laws, 5 INT'L & COMP. L.Q. 534, 534-35 (1956); D.J. Llewelyn Davies, The
Influence of Huber's De Conflictu Legum On English Private International Law, 18 BRIT.
Y.B. INT'L L. 49, 51 (1937); Sack, supra note 31, at 378-85. Some bodies of law were
exempt from this rule. The law merchant was administered by local mercantile courts
and later incorporated into the common law, while other cases involving foreign trans-
actions were dealt with by the admiralty. See TEPLY & WHITTEN, supra note 10, at 369-
72, 381, 391; Davies, 18 BRIT. Y.B. INT'L L. at 51; Sack, supra note 31, at 378-81.

49. See Boehtlinck v. Schneider, 170 Eng. Rep. 537 (C.P. 1799); Lindo v. Belisario,
161 Eng. Rep. 530 (Eccl. 1795); Ganer v. Lanesborough, 170 Eng. Rep. 66 (K.B. 1790);
Glover v. Strothoff, 29 Eng. Rep. 18, 20 (Ch. 1786); Mostyn v. Fabrigas, 98 Eng. Rep.
1021 (K.B. 1774); Gage v. Stafford, 28 Eng. Rep. 354 (Ch. 1754); Scrimshire v. Scrim-
shire, 161 Eng. Rep. 782 (Eccl. 1752); Fremoult v. Dedire, 24 Eng. Rep. 458, 459 (Ch.
1718); Feaubert v. Turst, 24 Eng. Rep. 101, 102 (Ch. 1702); Davies, 18 BRIT. Y.B. INT'L
L. at 57; Sack, supra note 31, at 389-98.

50. See, e.g., Baron De Bode's Case, 115 Eng. Rep. 854 (Q.B. 1845); Dalrymple v.
Dalrymple, 161 Eng. Rep. 665, 675 (Eccl. 1811); Lindo v. Belisario, 161 Eng. Rep. 530
(Eccl. 1795); Ganer v. Lanesborough, 170 Eng. Rep. 66 (K.B. 1790); Mostyn v. Fabrigas,
98 Eng. Rep. 1021 (K.B. 1774); Feaubert v. Turst, 24 Eng. Rep. 101 (Ch. 1702).

51. See Dalrymple, 161 Eng. Rep. at 675 (stating that the validity of marriage by
contract in Scotland without religious celebration could be proved by (i) the testimony of
learned professors; (ii) the opinions of eminent writers; and (iii) the certified adjudica-
tion of the tribunals of Scotland); Glover, 29 Eng. Rep. at 20 (noting that the master was
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However, some early decisions expressed doubt about the correct way
of proving foreign statutory law. Some English cases held that foreign

statutory law had to be proved by authenticated copy.52 Other cases
held that parol evidence was acceptable. 53 Long after the adoption of
the United States Constitution, the dispute was resolved in favor of
parol testimony.

5 4

Early American decisions seemed to have accepted the view that
an authenticated copy of a foreign statute would ordinarily be essen-

tial. 5 5 As late as 1834, Joseph Story in his Commentaries on the Con-
flict of Laws,56 stated that the:

usual modes of authenticating foreign laws (as of foreign
judgments) are by an exemplification of a copy under the
great seal of a state; or by a copy proved to be a true copy; or
by the certificate of an officer authorized by law, which certifi-
cate must itself be duly authenticated. 57

However, Story agreed that "foreign unwritten laws, customs, and us-
ages, may be proved . . . by parol evidence . . . by the testimony of
competent witnesses, instructed in the law under oath."5 8

As conflict-of-laws problems became prominent in Anglo-Ameri-
can jurisprudence, the need for rules of conflict resolution and the at-

tendant need for mechanisms of authentication and proof of foreign
law also became more important. The heavy reliance of the American
colonies and states on English practice would have assured that all of

these problems, as well as the ways of solving them, would have been
apparent in this country. The solution of the problems, however, took
on different forms in the colonial, Confederation, and Constitutional
periods. However, it is important to remember that questions of au-
thentication and proof were separate from questions of substantive ef-

appointed to report on Scottish law); Gage v. Stafford, 28 Eng. Rep. 354 (Ch. 1754) (stat-
ing that the commission was issued to take testimony in Paris on issue concerning do-
mestic jurisdiction and effect of judgments of French court).

52. See Millar v. Heinrick, 171 Eng. Rep. 50 (C.P. 1815); Clegg v. Levy, 170 Eng.
Rep. 1343 (K.B. 1812); Boehtlinck v. Schneider, 170 Eng. Rep. 537 (C.P. 1799).

53. See Lacon v. Higgins, 171 Eng. Rep. 813 (K.B. 1822) (proving a book containing
French code of laws by parol testimony of witness familiar with book); Middleton v.
Janverin, 161 Eng. Rep. 797 (Eccl. 1802) (accepting parol evidence of eight experts in
lieu of an authenticated copy).

54. See Baron De Bode's Case, 115 Eng. Rep. 854 (Q.B. 1845). This was obviously a
convenient result, but note that while parol testimony was recognized, an authenticated
copy of the law would also still suffice. Authenticated copies were simply not required.

55. See Livingston v. Maryland Ins. Co., 10 U.S. (6 Cranch) 274, 280 (1810);
Church v. Hubbert, 6 U.S. (2 Cranch) 187, 237 (1804); Lincoln v. Battelle, 6 Wend. 475,
482 (N.Y. 1831); Packard v. Hill, 2 Wend. 411, 412 (N.Y. 1829); Kenny v. Clarkson, 1
Johns. 385, 394 (1806); Woodbridge v. Austin, 2 Tyl. 364, 367 (Vt. 1803).

56. JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAWS 530 (1972).
57. STORY, supra note 56, at 530 (citation omitted).
58. Id.
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fect. The fact that a law of another government could be proved to
exist did not mean that it would necessarily control the outcome of a
case in the courts of another government. Problems of substantive ef-
fect were dealt with by the forum's choice-of-law rules, as they are
today.

B. THE COLONIAL PERIOD

Predictably, the question of how colonial judgments should be
treated in other colonies arose early in American history. The way
that some of the colonies dealt with enforceability of sister-colony
judgments provides valuable indications about the kinds of problems
that were of concern at the time. As we will see, the core problem was
one of evidence - how to assure the admissibility of sister-colony
judgments. The admissibility problem had two parts. One was au-
thentication - how to assure that the paper before the court really
was a judgment of the sister colony that it purported to be. The sec-
ond part was, given proper authentication, should the judgment be
"good evidence" - i.e., admissible for any purposes. A third concern in
some colonies was the substantive effect that sister-colony judgments
should receive, a matter upon which the two colonies dealing with sub-
stantive effect disagreed. The principal issue was whether the judg-
ments should be treated at least as well as foreign nation judgments
or whether they should be treated as domestic judgments in the judg-
ment-enforcing state.

In 1644, the Commissioners of the United Colonies, meeting at
Hartford, Connecticut, questioned "'of what esteem and force a verdict
or sentence of any one court within the colonies ought to be of in the
court of another jurisdiction.' 59 In answer to this question, the Com-
missioners recommended to the general courts:

[E]very such verdict or sentence may have a due respect in
any other Court through the Colonies where occasion may be
to make use of it and that it may be accounted good evidence
for the plaintiff until either better evidence or some other just
cause appear to alter or make the same void, and that in such
case, the issuing of the cause in question be respited for some
convenient time, that the Court may be advised which were
the verdict or sentence first passed.60

59. See Nadelmann, 56 MICH. L. REV. at 38 (quoting 2 EBENEZER HAZARD, HISTORI-
CAL COLLECTIONS; CONSISTING OF STATE PAPERS, AND OTHER AUTHENTIC DOCUMENTS;
INTENDED AS MATERIALS FOR AN HISTORY OF THE UNITED STATES OF AMERICA 21 (1794)
[hereinafter HAZARD]; 9 PLYMOUTH COLONY RECORDS 241 (1859)).

60. HAZARD, supra note 59, at 21; see also Nadelmann, 56 MICH. L. REV. at 38
(quoting HAZARD, supra note 59, at 21;'PLYMOUTH COLONY RECORDS, supra note 59, at
241).
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In response, Connecticut enacted a law implementing the Com-
missioners' recommendation. The Connecticut law provided:

[A]ny Verdict or Sentence of any Court within the Colonies
presented under Authentic Testimony, shall have a due re-
spect in the several Courts of this Jurisdiction, where there
may be occasion to make use thereof, and shall be accounted
good evidence for the party until better evidence or just cause
appear to alter or make the same void, and that in such case
the issuing of the Cause in question be respited for some con-
venient time, that the Court may be advised with, where the
Verdict or Sentence first passed; Provided also, that this Or-
der shall be accounted valid and improved only for the advan-
tage of such only as live within some of the United or
Confederate Colonies, where the Verdicts in the Courts of
this Colony may receive a reciprocal respect by a like Order
established by the General Court of that Colony.6 1

Significantly, the Commissioners' recommendation and the Con-

necticut law enacted in response to it treated the problem of other col-

onies' judgments as one of evidence. Furthermore, the

recommendation and law treat sister-colony judgments in the same

substantive way as English law treated foreign nation judgments -

i.e., as rebuttable evidence. There was, therefore, no attempt to ele-

vate sister-colony judgments to the status of domestic judgments in

Connecticut, even on the basis of reciprocity.

Maryland also dealt with the problem of sister-colony judgments

as evidence. In 1715, Maryland enacted a law entitled, "An Act pro-

viding what shall be good Evidence to prove Foreign and other Debts,

and to prevent Vexatious and unnecessary Suits at Law, Pleading Dis-

counts in Bar."62 The Act provided that "all Debts of Record, whether

by Judgment, Recognizance, Deed enrolled, and upon Record, the Ex-

emplification thereof, under the Seals of the Courts where the said

Judgment was given, or was Recorded, shall be a sufficient Evidence
to prove the same."63 Unlike the Connecticut law, the Maryland Act

did not attempt to declare the substantive effect of a sister-colony

judgment. Rather, it only provided for the method of authenticating

61. LAWS OF CONNECTICUT: AN EXACT REPRINT OF THE ORIGINAL EDITION OF 1673
WITH A PREFATORY NOTE By GEORGE BRINLEY 67 (1865) (under Verdicts); see also

Nadelmann, 56 MICH. L. REV. at 38, 39 n.28.

62. THE LAWS OF THE PROVINCE OF MARYLAND, COLLECTED INTO ONE VOLUMN (SIC),

By ORDER OF THE GovERour AND ASSEMBLY OF THE SAID PROVINCE, AT A GENERAL AS-

SEMBLY BEGUN AT ST. MARY'S THE 10TH DAY OF MAY, 1692 AND CONTINUED BY SEVERAL

ASSEMBLIES TO THE YEAR 1718 145 (1718) (Michael Glazier ed., with an editorial note by
John D. Cushing) (Act of June 3, 1715, No. 85, repealed by ch. 20 of the laws of 1729).

63. LAws OF THE PROVINCE OF MARYLAND, supra note 62, at 145. See also

Nadelmann, 56 MICH. L. REV. at 39; Whitten, 14 CREIGHTON L. REV. at 528; Whitten, 12
MEM. ST. U. L. REV. at 21.
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the judgment, along with a declaration that a properly authenticated
judgment would be sufficient proof of its own existence. The substan-
tive effect of the judgment would have to be derived from rules outside
the statute, presumably the English common-law rules governing the
effect of foreign judgments.6 4

In 1731, South Carolina enacted a statute dealing with "Proof of
Deeds beyond the Seas as Evidence. '6 5 The Act also dealt with "exem-
plifications of records" and "other specialties." It provided:

All exemplifications of records, and all deeds, and bonds, or
other specialties .... which shall at any time hereafter be
produced in any of the courts of judicature in this province,
and shall be attested to have been proved upon oath under
the corporation seal of the Lord Mayor of London, or of any
other mayor or chief officer of any city, borough or town corpo-
rate, in any of his majesty's dominions, or under the hand of
the governor and public seal of any of his majesty's planta-
tions in America, or under the notarial seal of any notary
public, shall be deemed and adjudged good and sufficient in
law, in any of the courts of judicature in this province, as if
the witnesses to such deeds were produced and proved the
same viva voce. 66

Like the Maryland Act, the South Carolina statute dealt with the
problem of foreign records as one of authentication and proof. Once
properly authenticated in accord with the statute, such records would
be just as "good and sufficient" as if proved orally. Also like Maryland,
the statute did not deal with problems other than admissibility, leav-
ing substantive effect to rules outside the statute.

In 1774, shortly before the Continental Congress met,6 7 a bill was
introduced in Massachusetts "to enable persons to bring forward and
maintain actions of debt ... upon judgments recovered in the neigh-
boring governments." 68 The bill was entitled, "AN ACT TO ENABLE

64. Whitten, 14 CREIGHTON L. REV. at 528; Whitten, 12 MEM. ST. U. L. REV. at 21.
65. Whitten, 14 CREIGHTON L. REV. at 529 (citing Act of Assembly, 1731 COLLEC-

TION OF PUBLIC LAWS, No. 552, at 123 (Grimke ed., 1790)). The full title of the Act
stated:

An Act confirming and establishing the ancient and approved Method of Draw-
ing Juries by Ballot in this Province, and for the better Administration of Jus-
tice in criminal causes, and for appointing of Special Courts for the Trial of the
Transient Persons, declaring the power of the Provost Marshall, for allowing
the Proof of Deed beyond the Seas as Evidence, and for repealing the several
Acts of the General Assembly therein mentioned.

Id. at 529 n.148.
66. 1 JOSEPH BREVARD, AN ALPHABETICAL DIGEST OF THE PUBLIC STATUTE LAW OF

SOUTH CAROLINA 316 (1814). The statute is quoted in Nadelmann, 56 MICH. L. REV. at
39; Whitten, 12 MEM. ST. U. L. REV. at 22; and Whitten, 14 CREIGHTON L. REV. at 529.

67. See Nadelmann, 56 MICH. L. REV. at 37.
68. Id.
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PERSONS TO BRING FORWARD AND MAINTAIN ACTIONS OF
DEBT IN THE EXECUTIVE COURTS WITHIN THIS PROVINCE,
UPON JUDGMENTS RECOVERED IN THE NEIGHBOURING
GOVERNMENTS, AND UPON JUDGMENTS RECOVERED
BEFORE JUSTICES OF THE PEACE IN THIS PROVINCE." 69 The
bill was enacted and approved by the Governor by March 9, 1774.70

The preamble of the Act stated:

Whereas it frequently happens that persons against whom fi-
nal judgments of court are recovered in the neighbouring gov-
ernments remove with their effects into this province without
having paid or satisfied such judgment, and, upon actions of
debt upon such judgments brought in the executive courts in
this province, the record of such judgments cannot be re-
moved into the said courts in this province, and it has been
made a doubt whether, by law, such judgment can be admit-
ted as sufficient evidence of such judgments, whereby honest
creditors are often defrauded of their just demands by negli-
gent and evil-minded debtors; for the prevention whereof [be
it hereby enacted, etc.].71

In reporting the Act to the Lords of Trade on April 5, 1774, Gover-
nor Hutchinson explained that it was designed .' [tio make the record
of a judgment in the neighboring Colonies evidence equal to the judg-
ment itself. As the Superior Court have been in doubt whether such
record could be admitted, the provision by the Act becomes neces-
sary.' 72 Significantly, this explanation focuses on doubts about the
admissibility of the records of judgments of "neighboring colonies,"
which the Act was clearly designed to deal with.

However, the Act went further than simple admissibility. It de-

clared the substantive effect that the foreign judgment should have in
Massachusetts. Section one of the Act allowed an action of debt to be
brought upon sister-colony judgments and made it "proper to try the
same, in such way and manner as he or they might have done if such
judgment or judgments had been originally recovered in the executive
court in this province where said action of debt shall be brought. 73

Furthermore, section two of the Act provided that a plea of nul tiel
record might be made to the judgment. 74 Nul tiel record was the
proper plea of the general issue in actions of debt on a record, as in a

69. 5 ACTS AND RESOLVES OF THE PROVINCE OF MASSACHUSETTS BAY 323 (1886)

[hereinafter ACTS AND RESOLVES].

70. See Nadelmann, 56 MICH. L. REV. at 37 (citation omitted).

71. ACTS AND RESOLVES, supra note 69, at 323.
72. Nadelmann, 56 MICH. L. REV. at 37 (citation omitted).

73. ACTS AND RESOLVES, supra note 69, at 323.
74. Id.
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suit on a domestic judgment. 75 In contrast, the proper plea of the gen-
eral issue in actions of debt on a simple contract, as in suits on a for-
eign judgment, was "Nil Debet." 76 In the face of a plea of "Nul tiel
record," section two of the Act provided:

[A] true copy of the record and proceedings of the said court
or courts in the said neighbouring colony or colonies, accord-
ing to the custom and usage of the colony where said judg-
ment or judgments were or shall be recovered ... shall be to
all intents and purposes as good and sufficient evidence of
such judgment, and have the same effect and operation, as if
the original judgment and proceedings had been rendered
and had in the court where such action of debt shall be
brought and depending. 77

Like the other statutes, the Massachusetts Act dealt with the
problems of sister-colony judgments as one of admissibility and proof.
Unlike the other colonies, however, Massachusetts explicitly elevated
the status of "neighboring" colony judgments to the status of domestic
judgments in Massachusetts - i.e., to the status of records. This is
significant, because in elevating the status of another colony's judg-
ment to that of a Massachusetts domestic judgment, Massachusetts
gave the judgment the same effect as the judgments of its own courts.
It did not give the judgment the same effect it would have in the state
where it was rendered. This statute provides the only evidence that
we have from the colonial period about how states would frame their
laws if they wished to elevate the status of other states' judgments to
those of domestic judgments in the enforcing state. It makes sense
that Massachusetts would treat other states' judgments as the
equivalent of its own judgments (once the former had been properly
authenticated in accord with the statute). Massachusetts was famil-
iar with the substantive effect of its own judgments (or at least could
authoritatively resolve what that effect was), but would not have been

75. See KOFFLER & REPPY, supra note 34, at 504.
76. Id. at 500; see supra notes 34-44 and accompanying text.
77. ACTS AND RESOLVES, supra note 69, at 323. The preamble to the portion of the

Act dealing with judgments of Massachusetts' justices of the peace expressed concern
about judgment-debtors relocating in other counties in Massachusetts, where doubt ex-
isted whether actions of debt could be brought in the "inferior courts of common pleas in
this province" upon such justice of the peace judgments, "for which there is no provision
in the law." Id. at 323-24. However, the Act dealt with Massachusetts justice of the
peace judgments by authorizing the justice of the peace to authorize executions to issue
against persons in other counties. Id. at 324. In addition, the Act provided that if an
action of debt had to be brought in an inferior court of common pleas in Massachusetts
on a judgment of a Massachusetts justice of the peace, a copy of the judgment "attested
under the hand of the justice by whom such judgment has been or shall be rendered,
shall be as sufficient evidence of such judgment, and have the same effect, to all intents
and purposes, as if the original record of said judgment was then before the same court;
any law, usage or custom to the contrary notwithstanding." Id. at 325.
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familiar with the substantive effect of other states' judgments. Giving
other states' judgments the effect they would have in the state where
they were rendered would have created a great deal of uncertainty
about the substantive effect that the foreign judgment was due where
it was rendered. It would also have posed the danger that the judg-
ment might have to be given a greater effect than an equivalent Mas-
sachusetts' judgment, something we will later see was of concern to
the states under the first implementing statute to the Full Faith and
Credit Clause.

In addition, the Massachusetts Act solved an important technical
problem that would have existed with elevating sister-state judg-
ments to the status of domestic judgments in the forum. Rather than
having to produce the original record of the judgment, a requirement
that would have been fatal in an action in another state, the Act au-
thorized the plaintiff to produce "a true copy" of the record "according
to the custom and usage of the colony where the said judgments" were
recovered. This solved a serious problem that would otherwise have
existed in the interstate context when nul tiel record was pleaded as
the general issue. Ordinarily, when nul tiel record was the plea, the
record had to be produced, rather than a copy of the record. 78

Significantly, the other states did not go nearly so far as Massa-
chusetts. The Connecticut law simply made other colonies' judgments
rebuttable evidence, as in the case of foreign-nation judgments under
English law, and the Maryland and South Carolina Acts did not de-
clare a substantive effect for other colonies' judgments at all. For pur-
poses of our later inquiry into the original understanding of the Full
Faith and Credit Clause of the Constitution, the importance of the co-
lonial statutes is that they provide context in addition to the English

materials that the problem of foreign judgments and other "records"
was viewed mainly as one of evidence, in accord with the practice of
the time under the forms of action. As we will later see, this pattern
continued under the Articles of Confederation and the Constitution.
It is significant also that when colonies such as Connecticut and Mas-

78. See G. GILBERT, THE LAW OF EVIDENCE 26 (4th ed. 1777) ("When the Issue is
Nul Tiel Record, the Record must be brought Sub pede Sigelli [literally, under the foot of
the seal - under seal], but where the record is offered to a Jury, any of the foremen-
tioned Copies are Evidence."). Gilbert's Law of Evidence is one of the primary sources
confirming the evidentiary character of the words "faith" and "credit" in English law.
Nadelmann, 56 MICH. L. REV. at 41-43; Whitten, 14 CREIGHTON L. REV. at 520-22. In
the quote from GILBERT, note the reason why the record had to be produced on a plea of
nul tiel record, but not necessarily in other circumstances. Common-law pleading re-
quired the formation of a single issue of fact or law. TEPLY & WHITTEN, supra note 10, at
484. The plea of nul tiel record, by denying the existence of the record upon which the
action was based, formed an issue of fact. To win, therefore, the plaintiffhad to produce
the record. In contrast, on a plea of nil debet, the defendant could raise a broader range
of defenses. See supra notes 41-44 and accompanying text.
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sachusetts wanted to declare the effect of a sister-colony judgment,
they did so explicitly and apart from providing for authentication and
proof of the judgment for purposes of admissibility. The divergent ap-
proaches to the kind of effect that sister-colony judgments should have
indicates that there was no general agreement on this question.

C. THE ARTICLES OF CONFEDERATION

The Articles of Confederation contained a full faith and credit
clause in the last paragraph of Article IV. Article IV began with a
privileges or immunities clause, stating that to:

better to secure and perpetuate mutual friendship and inter-
course among the people of the different States in this Union,
the free inhabitants of each of these States, paupers,
vagabonds and fugitives from justice excepted, shall be enti-
tled to all privileges and immunities of free citizens in the
several States .... 79

Furthermore, Article IV provided for the free ingress and egress
by the people of each state to and from any other state, a clause guar-
anteeing to the people of each state the same privileges of trade and
commerce as the inhabitants of a state, and an extradition clause.8 0

Finally, Article IV mandated: "Full faith and credit shall be given in
each of these States to the records, acts and judicial proceedings of the
courts and magistrates of every other State."8 1 Thus, the Clause only
commanded full faith and credit to judicial proceedings and did not
include nonjudicial records or statutes within its scope. Nor was
there any provision similar to the second sentence of the Full Faith
and Credit Clause of the Constitution dealing explicitly with the effect
of other states' judicial proceedings.8 2

79. ARTICLES OF CONFEDERATION art. IV.
80. Id.
81. Id. This clause was not in the original version of the Articles of Confederation

approved by the Continental Congress on August 20, 1776. See Nadelmann, 56 MICH.
L. REV. at 35; Max Radin, The Authenticated Full Faith and Credit Clause: Its History,
39 ILL. L. REV. 1, 3-4 (1944); James D. Sumner, Jr., The Full Faith and Credit Clause -
Its History and Purpose, 34 OR. L. REV. 224, 229 (1955). On November 10, 1777, after
the original draft had been discussed in the states and amendments suggested, Con-
gress appointed a committee of three members to consider proposals for additional arti-
cles. The committee, comprised of Richard Law of Connecticut, Richard Henry Lee of
Virginia, and James Duane of New York, reported seven additional articles, including
the Full Faith and Credit Clause. Nadelmann, 56 MICH. L. REV. at 35; Radin, 39 ILL. L.
REV. at 4-5; Sumner, 34 OR. L. REV. at 229-30. The clause was adopted on November 12,
1777, "without any change, and it would seem, without debate." Nadelmann, 56 MICH.
L. REV. at 35 (citation omitted); see also Radin, 39 ILL. L. REV. at 4-5; but see infra note
82 (discussing a proposed amendment to the Clause).

82. After the Full Faith and Credit Clause was adopted, an amendment was pro-
posed to add the following provision:
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In examining the colonies' statutory responses to the enforcement
of other colonies' judgments, we saw that the statutes did not use the
terms "faith" and "credit." The reappearance of the words in the Arti-
cles of Confederation thus offers the opportunity to explore how the
words were understood in a provision that was similar, but not identi-
cal, to the Full Faith and Credit Clause of the Constitution, and upon
which the first sentence of the Full Faith and Credit Clause of the
Constitution was obviously patterned.8 3

The central issue of concern to this article is whether the Articles
of Confederation Clause was understood to provide for a conclusive
effect on the merits for the judgments of other states. The dual com-
mand in the Full Faith and Credit Clause of the Constitution to give
full faith and credit to state public acts as well as to state judicial
proceedings creates a problem. If the command is interpreted to re-
quire a conclusive, or res judicata, effect to judgments, it would logi-
cally follow that an analogous effect would have to be given to other
states' public acts, or statutes.8 4 However, as noted earlier, for such a
command with regard to statutes to be coherent, it would have to be
supplemented by conflict-of-laws rules determining when the statutes

And an action of debt may lie in a court of law of any State for the recovery of a
debt due on a judgment of any court in any other state; provided the judgment
creditor shall give bond with sufficient sureties before the said court, in which
action shall be brought, to answer on damages to the adverse party, in case the
original judgment should be afterwards revised and set aside, and provided the
party against whom such judgment may have been obtained, had notice in fact
of the service of the original writ upon which such judgment shall be founded.

Radin, 39 ILL. L. REV. at 5; see also Nadelmann, 56 MICH. L. REV. at 35-36; Whitten, 14
CREIGHTON L. REV. at 524. The motion to add this amendment was defeated, all three
committee members voting against it. Whitten, 14 CREIGHTON L. REV. at 525. It is not
clear why the motion was defeated, but it may have been deemed unnecessary, as the
procedure for bringing suit on a foreign judgment was well established in English law.
Id.; Radin, 39 ILL. L. REV. at 6. Alternatively, it may have been feared that the "action
of debt" language would be interpreted to mean "action of debt on a record," which
would have the effect of elevating the judgments of other states into donestic judgments
in the judgment-enforcing state.

83. See Nadelmann, 56 MICH. L. REV. at 54; G.W.C. Ross, "Full Faith and Credit"
in a Federal System, 20 MINN. L. REV. 140, 145 (1935); Walter Wheeler Cook, The Pow-
ers of Congress Under the Full Faith and Credit Clause, 28 YALE L.J. 421, 423 (1919).

84. Nadelmann, states:

Several times, the Supreme Court of the United States has pointed out that a
rigid and literal enforcement of the Full Faith and Credit Clause for "acts"
would lead to the absurd result that, whenever a conflict arises, the statute of
each state must be enforced in the courts of the other, but cannot in its own.
Should what is obvious have escaped the attention of the drafters of the clause?

Nadelmann, 56 MICH. L. REV. at 73. Nadelmann cites the following cases as the
Supreme Court decisions recognizing the problem with literal enforcement of the
Clause: Alaska Packers Ass'n. v. Industrial Accident Comm'n, 294 U.S. 532, 547 (1935);
Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493, 502 (1939);
Watson v. Employers Liab. Assurance Corp., 348 U.S. 66, 73 (1954).
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would have to be given effect.8 5 The conflict-of-laws rules would either
have to be embodied in the Full Faith and Credit Clause itself, or it
would have to be understood that generally accepted conflict-of-laws
rules somehow operated outside the Clause to direct the states when
to give effect to other state's statutes. However, if the words "full faith
and credit shall be given" do not require enforcement of other states'
judgments and public acts, but something less, no conflict-of-laws
rules need accompany the full faith and credit command for it to be
self-executing as well as self-contained.

In determining the effect of state-court judgments, territorial ju-
risdictional rules are equivalent to conflict-of-laws directions regard-
ing statutes. Thus, it is of interest whether the cases interpreting the
Articles of Confederation held that state judgments were entitled to a
res judicata effect in other states by virtue of the Full Faith and Credit
Clause of the Articles. It is also of interest whether the cases under-
stood the Full Faith and Credit Clause of the Articles to incorporate
principles of jurisdiction or otherwise require "full faith and credit" to
be given to state judgments only when they were rendered with
jurisdiction.

There are only five reported decisions interpreting the Full Faith
and Credit Clause of the Articles of Confederation. The earliest of
these, Jenkins v. Putnam,8 6 was an action of trover for slaves who had
previously been condemned as the property of the enemies of the
United States in an admiralty court. The defendant relied in part on
the Full Faith and Credit Clause of the Articles of Confederation, ar-
guing that the Clause required a conclusive effect on the merits to be
given to the admiralty judgment.8 7 The South Carolina Court agreed
with the defendant, holding that it was "bound by common law rules;
and its decisions must be squared by those principles only."8 8 The
court observed that the Articles of Confederation were "conclusive" in
binding it to the sentence of the admiralty court and in obliging South
Carolina "to give due faith and credit to all its proceedings" until they
were reversed by some competent authority.8 9 The court's language
seems to indicate that the Full Faith and Credit Clause of the Articles
of Confederation required the court to give conclusive effect to all judg-
ments of other states. However, as noted above, the court stated that
it was bound by "common law principles" only, and admiralty judg-
ments were not treated like other foreign judgments under those prin-

85. See supra notes 18-21 and accompanying text (Section II (A)) (Contemporary
Model).

86. 1 S.C.L. (1 Bay) 3 (1784).
87. Jenkins v. Putnam, 1 S.C.L. (1 Bay) 3, 3-4 (1784).
88. Jenkins, 1 S.C.L. (1 Bay) at 4.
89. Id.
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ciples. In English law, judgments in rem by admiralty tribunals were
viewed as conclusive and not subject to collateral attack on the merits
as were other foreign judgments. 90 Thus, Jenkins tells us little about
ordinary judgments, e.g., for damages in a common-law action. Nor,
since the admiralty court was clearly a court of competent jurisdiction,
does the case tell us whether the Full Faith and Credit Clause of the
Articles was understood to incorporate jurisdictional principles or
otherwise require that only judgments rendered with jurisdiction
should be given effect.

In Kibbe v. Kibbe,9 1 an action of debt was brought in a Connecti-
cut court on the judgment of a Massachusetts county court. The de-
fendant pleaded in abatement that the only notice he had received
was a copy of the original writ left at his home in Connecticut, the
state in which he lived at the time the action was brought. The plain-
tiff argued that in addition to the delivery of a copy of the writ to the
defendant's home, the sheriff had attached a handkerchief belonging
to the defendant in Massachusetts, which was in accord with Massa-
chusetts law. The Connecticut court refused to entertain an action on
the judgment on the ground that the Massachusetts court had no ju-
risdiction because the defendant was an inhabitant of Connecticut "at
the time of the pretended service of the writ."92 However, the court
agreed that "full credence ought to be given to judgments" of the state
courts whenever both parties were within the jurisdiction of the judg-
ment-rendering court at the time the action was commenced and the
defendant had been served with process and "might have had a fair
trial of the cause."9 3 It is clear that territorial jurisdiction was lacking
in the case, but it is not clear what effect the court believed the Massa-
chusetts judgment would deserve if jurisdiction had been present.
Nor is it apparent whether the court considered principles of territo-
rial jurisdiction to be incorporated in the Full Faith and Credit Clause
of the Articles of Confederation or to somehow operate outside the
Clause to disentitle a judgment rendered without jurisdiction to "full
faith and credit."

In James v. Allen,9 4 the plaintiffs recovered a judgment in New
Jersey for the recovery of a balance due on accounts between the
plaintiffs and defendant. They brought suit on the judgment in the

90. English admiralty courts were governed by the civil law and would execute the
judgments of foreign admiralty courts. See Jurado v. Gregory, 86 Eng. Rep. 23 (K.B.
1669) (also reported in 82 Eng. Rep. 1191 (French), 83 Eng. Rep. 400, and 84 Eng. Rep.
320; however, the clearest report is in 86 Eng. Rep. 23); Sack, supra note 31, at 385;
Whitten, 14 CREIGHTON L. REV. at 510, 535-36.

91. Kirby 119 (Conn. 1786).
92. Kibbe v. Kibbe, Kirby 119, 126 (Conn. 1786).
93. Kibbe, Kirby at 126.
94. 1 Dall. 188 (Pa. 1786).
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Court of Common Pleas of Philadelphia County, Pennsylvania, and a
default judgment was entered against the defendant in the action.
However, the defendant had been discharged from the debt by a sub-
sequent judgment of insolvency in New Jersey. He moved to reopen
the Pennsylvania default judgment to plead the New Jersey discharge
in defense, arguing that both the law of nations and the Full Faith
and Credit Clause of the Articles of Confederation made the New
Jersey discharge binding on the courts of Pennsylvania.9 5 Specifi-
cally, counsel for the plaintiff argued that "if a judgment, or other judi-
cial proceeding in New-Jersey, had not been evidence before, this
provision ... would have made it so" and "if it was only prima facie
evidence before, this would render it conclusive." 9 6 The attorneys for
the plaintiffs replied, in part, that, with the exception of courts of ad-
miralty, whose judgments were conclusive because based on the law of
nations, foreign judgments were only prima facie evidence of a debt.9 7

The Pennsylvania courts agreed with this argument, holding that the
New Jersey judgment was not binding. The court conceded that a
judgment of a foreign court either establishing or discharging a de-
mand against the defendant would be given "a binding force" in Penn-
sylvania. Likewise, the court stated that "the laws of foreign
countries, where no suits have been instituted, would in some cases be
taken notice of here."9 8 However, it disagreed that the Articles of
Confederation required a conclusive substantive effect to be given to
the judgments of other states.9 9 Fearing that this would allow "execu-
tions ... in one State [to issue] upon the judgments" of other states,
the court interpreted the Full Faith and Credit Clause of the Articles
as "chiefly intended to oblige each State to receive the records of an-
other as full evidence of such Acts and judicial proceedings." 10 0

The court's fear that a res judicata effect to other states' judg-
ments would allow executions to issue on the judgments in other
states was ill-founded. As we will see, the first implementing statute
to the Full Faith and Credit Clause has been interpreted by the
Supreme Court to require the states to give the same effect to judg-
ments of other states as the judgments would receive in the state

95. James v. Allen, 1 Dall 188 (Pa. 1786).
96. James, 1 Dall. at 190-91. The plaintiffs counsel further analogized the New

Jersey judgment to those of the "Courts in Westminister-Hall" whose judgments Lord
Mansfield had stated in Walker v. Witter were conclusive in other English courts. Id.
See supra notes 38-40 and accompanying text (discussing Walker).

97. James, 1 Dall. at 189.
98. Id. at 190-91. "[W]here such laws are explanatory of the contracts, and appear

to have been in the contemplation of the parties at the time of making them." Id. at 191.
99. James, 1 Dall at 191.

100. Id. at 192.
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where they were rendered. 10 1 Under this interpretation, a judgment-
enforcing state still may require an appropriate procedure to translate
another state's judgment into an enforceable form before it may be

executed. 10 2 Thus, the traditional method of an action for debt, with
the possibility of a jurisdictional inquiry into the judgment-rendering
state's authority, would still have been permissible, even if the Full

Faith and Credit Clause of the Articles of Confederation had elevated
other states' judgments to the status of domestic judgments as a mat-
ter of substantive effect. 10 3 Nevertheless, it is significant that the

court in James interpreted the command of the Full Faith and Credit
Clause of the Articles as purely one that governed the evidentiary ef-
fect of state judgments. That is, "full faith and credit shall be given"

was interpreted to mean that the judgments of other states were to be

admitted as "full" proof of their own existence and contents, not that

they had to be given any particular substantive effect. 10 4

Pennsylvania also considered the effect of the Full Faith and

Credit Clause of the Articles of Confederation in two other cases, but
neither addressed the meaning of the Clause's language as specifically
as James. In Millar v. Hall, 10 5 the Supreme Court of Pennsylvania
gave effect to a general discharge of the defendant under the insol-
vency law of Maryland. The court considered its obligations under

both the Full Faith and Credit Clause of the Articles and the law of
nations.1

06

In Phelps v. Holker,107 the Supreme Court of Pennsylvania held
that a Massachusetts judgment in a case of foreign attachment was
reexaminable on the merits, notwithstanding the Full Faith and
Credit Clause of the Articles. The attorney for the plaintiff argued
that while foreign judgments were only prima facie evidence of a debt,
the Massachusetts judgment had been elevated to the status of a do-

101. See infra notes 241-54 and accompanying text (Section IV(B)(4)) (discussing
Mills v. Duryee).

102. See, e.g., Conglis v. Radcliffe, 889 P.2d 1209 (N.M. 1995) (describing the alter-
natives of bringing suit on a judgment in the traditional common-law fashion or of pro-
ceeding under the Uniform Enforcement of Foreign Judgments Act (amended 1964), 13
U.L.A. 152 (1986)).

103. Indeed, Jenkins v. Putnam and Kibbe v. Kibbe seem to illustrate as much. See
supra notes 86-93 and accompanying text.

104. See Whitten, 14 CREIGHTON L. REV. at 538-39.
105. 1 Dall. 229 (Pa. 1788).
106. Millar v. Hall, 1 Dall 229 (Pa. 1788). The court stated that because the insol-

vency act of Maryland, under which the discharge had occurred, was a general bank-
ruptcy law, it ought to be regarded in all other "countries," and enjoy the weight that it
"naturally derives" from expediency, justice and humanity; "[flor, mutual conveniency
policy, the consent of nations, and the general principles of justice, form a code which
pervades all nations, and must be everywhere acknowledged and pursued." Millar, 1
Dall. at 232-33. See Whitten, 14 CREIGHTON L. REV. at 539.

107. 1 Dall. 261 (Pa. 1788).
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mestic judgment because of the Articles of Confederation Clause.10 8

The defendant countered that the Articles of Confederation did not
make judgments of one state "obligatory upon the Courts of another,"
because the Articles only provided "that, in matters of evidence, mu-
tual faith and credit shall be given to the records, acts, and judicial
proceedings of the States."10 9 The plaintiffs counsel replied that the
framers of the Articles must have been aware that foreign judgments
were received as prima facie evidence, while domestic judgments were
conclusive upon the merits. Consequently the framers must have in-
tended that state judgments be placed "upon a different footing with
respect to each other, than with respect to foreign nations." Other-
wise, "if they did not mean to make any alteration in the system al-
ready established, between independent and unconnected countries,
they would either have been totally silent, or they would have quali-
fied the terms of the article, so as to have met their object fully and
unequivocally." 11 0 If a judgment from another state was intended to
have no greater "force or validity" than the judgment of a foreign coun-
try, it would "have been absurd to say that 'full faith and credit shall
be given."'11 1

The court held without extended discussion by any of the justices,
that a judgment obtained in foreign attachment was not conclusive
evidence, but was reexaminable. 112 Chief Justice McKean empha-
sized that the judgment was in rem "and ought not certainly to be
extended further than the property attached."1 13 He further stated
that "[tihe articles of Confederation must not be construed to work
such evident mischief and injustice, as are contained in the doctrine,
urged for the Plaintiff."114 Justice Rush expressed concern that if the
plaintiffs argument were adopted, an execution might be able to issue
on the judgment, the same fear earlier expressed by the court in
James v. Allen.1 15

This fear, which, as observed earlier, 116 seems unfounded in light
of later developments, was apparently real to some judges, and it
bears directly on the question of whether the "full faith and credit
shall be given" language could reasonably have been understood to in-
corporate a set of jurisdictional and conflict of laws commands. The
judges possessing the fear obviously thought that if "full faith and

108. Phelps v. Holker, 1 Dall 261 (Pa. 1788).
109. Phelps, 1 Dall at 261-62 (emphasis added).
110. Id. at 262.
111. Id. at 263.
112. Id. at 263-64.
113. Id. at 264.
114. Id.
115. Id.
116. See supra notes 101-02 and accompanying text.
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credit shall be given" meant that other states' judgments had to be
given a conclusive effect, no proceedings to translate the foreign judg-
ment into a domestic judgment of the enforcing court would have been
permissible. But if this was so, it would not have been possible to
make inquiries into jurisdiction in the "international sense" or under
the law of the judgment-rendering state. Under this view, the unqual-
ified nature of the expression "full faith and credit shall be given"
would produce harsh results indeed. Treating other states' judgments
as domestic judgments of the forum would pose a significant problem
of sovereignty and fairness to litigants unless an inquiry were permit-
ted into matters such as the jurisdiction of the judgment-rendering
court under the law of nations and the authority of the judgment-ren-
dering court in the system of courts in which it operated (including the
authority of its judgments in that system of courts). Yet it was obvi-
ously difficult for the judges of the time to read the words "full" and
"shall" as anything but mandatory as applied to the subject to which
they were addressed, with the result that the inquiries into jurisdic-
tion and other matters pertaining to the judgment-rendering court's
authority would have been problematic. As I will show below, this
problem recurred after the Supreme Court had interpreted the first
implementing statute to the Full Faith and Credit Clause of the Con-
stitution, with revealing implications for the meaning of the first sen-
tence of the Clause itself.1 17

Finally, a reporter's footnote to the opinion in Phelps"1 s observed
that the court's decision not to treat the Massachusetts judgment as
conclusive evidence was accurate, because of the rejection by the fram-

ers of the Articles Clause of a provision for an action of debt to be
brought on other state's judgments. 1 19 Although the footnote was
cryptic, the reporter may have felt that the rejection of the action of
debt requirement was an indication that the framers of the Articles
did not intend to elevate state judgments to the status of domestic
judgments in other states, thereby viewing action of debt as meaning
"action of debt on a record."

The debate over the meaning of the Full Faith and Credit Clause
of the Articles of Confederation is similar to a controversy that oc-
curred after the Constitution was ratified. The post-constitutional de-
bate occurred over the meaning of the words "faith" and "credit" in the
first implementing statute to the Full Faith and Credit Clause of the

Constitution. However, the debate also included opinions of the
judges in many cases about the meaning of the same words in the Con-

117. See infra notes 255-93 and accompanying text.
118. Phelps, 1 Dall at 264 n.*.
119. See supra note 82 and accompanying text.
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stitution. The way in which the judges conceptualized the issue before
them, in fact, constitutes the strongest body of evidence about how the
constitutional clause was understood by those who framed and ratified
it. The debate in the cases interpreting the Articles of Confederation
Clause concerned whether the language of the Clause should be given
an evidentiary meaning or should be understood as elevating state
judgments to the status of domestic judgments in other states. This
controversy could not have gone unnoticed by the framers of the con-
stitutional clause, and they surely would have tried to address any
ambiguity in the Clause in their drafting process. As we will see, they
did restructure the clause in ways that reveal a great deal about its
proper scope and operation, especially as applied to the issues of mar-
riage recognition and the validity of DOMA that are the central con-
cern of this article and symposium.

D. THE FRAMING AND RATIFICATION OF THE CONSTITUTIONAL

CLAUSE

Of the four plans presented to the Constitutional Convention, two
contained full faith and credit clauses. The "Pinkney Plan," which
was presented on May 29, 1787,120 contained a full faith and credit
clause in its Article 13: "Full faith shall be given in each State to the
acts of the Legislature & to the records & judicial Proceedings of the
Courts & Magistrates of every State."12 1 The "Hamilton Plan" con-
tained a full faith and credit clause in Article IX, Section 5: "The citi-
zens of each State shall be entitled to the rights privileges and
immunities of citizens in every other State; and full faith and credit
shall be given in each State to the public acts, records and judicial
proceedings of another."12 2

Two references to a full faith and credit clause appear in the
records of the Committee of Detail, which was delegated the task of
preparing a draft of the Constitution between July 26 and August
6.123 On August 6, when the Committee presented its report to the
Convention, Article XVI was identical to the "Pickney Plan."12 4 On
August 29, the Convention took up Article XVI for discussion. 125 Wil-

120. See 3 MAx FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787 595
(1911).

121. FARRAND, supra note 120, at 601.
122. Id. at 629. The Hamilton plan was not formally before the Convention. It was

presented by Hamilton in a speech of June 18, 1787, as a "sketch of a plan of govern-
ment." Id. at 617. Nevertheless, several of the delegates made copies of the plan. Id.
Neither the "Virginia Plan" nor the "New Jersey Plan" contained full faith and credit
provisions. Id. at 611-16.

123. FARRAND, supra note 120, at 135, 173-74.
124. Id. at 134, 188 (Madison's notes).
125. Id. at 447 (Madison's notes).
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liamson of North Carolina moved to substitute the words of the Arti-

cles of Confederation for Article XVI, because he "did not understand

precisely the meaning of the article."1 26 James Wilson of Penn-

sylvania and William Johnson of Connecticut "supposed the meaning

to be that Judgments in one State should be the ground of actions in

other States, & that acts of Legislatures should be included, for the

sake of Acts of insolvency, &c. ' '12 7 The fact that Wilson and Johnson

viewed state judgments as only "grounds of action" in other states in-

dicates that they did not believe that conclusive effect on the merits

was being prescribed for judgments. Under English law, foreign na-

tion judgments were "grounds of action," but were only considered

prima facie evidence of a debt, subject to rebuttal. 128 Of course, if

state judgments were not being elevated to the status of domestic

judgments in other states, it can hardly be argued that some broad

choice-of-law command was being leveled at the states requiring them

to enforce the public acts of other states.

After Wilson and Johnson spoke, Charles Pinkney of South Caro-

lina moved to commit Article XVI. 12 9 Madison agreed with the

Pinkney motion, whereupon the following discussion ensued:

[Madison] wished the Legislature might be authorized to pro-

vide for the execution of Judgments in other States, under

such regulations as might be expedient - He thought that
this might be safely done and was justified by the nature of
the Union.

Mr. Randolph said there was no instance of one nation exe-

cuting judgments of the Courts of another nation. He moved
the following proposition.

"Whenever the Act of any State, whether Legislative Execu-
tive or Judiciary shall be attested & exemplified under the

seal thereof, such attestation and exemplification, shall be

deemed in other States as full proof of the existence of that

act - and its operation shall be binding in every other State,

in all cases to which it may relate, and which are within the

cognizance and jurisdiction of the State, wherein the said act
was done. 1 30

Both Pickney's and Randolph's propositions were sent to commit-

tee. 13 1 Also committed was the following proposition moved by

Governeur Morris: "'Full faith ought to be given in each State to the

126. Id.
127. Id.
128. See supra notes 34-44 and accompanying text.

129. FARRAND, supra note 120, at 447. Nathanial Ghorum of Massachusetts agreed
with Pinkney. Id.

130. FARRAND, supra note 120, at 448.
131. Id.
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public acts, records, and judicial proceedings of every other State; and
the Legislature shall by general laws, determine the proof and effect of
such acts, records, and proceedings.' 1 3 2

On September 1, 1787, the committee appointed to consider all
these propositions reported a substitute Article XVI that closely re-
sembled Morris's proposition:

Full faith and credit ought to be given in each State to the
public acts, records, and Judicial proceedings of every other
State, and the Legislature shall by general laws prescribe the
manner in which such acts, Records, & proceedings shall be
proved, and the effect which Judgments obtained in one state,
shall have in another. 1 33

Randolph's proposition, through the language "and which are
within the cognizance and jurisdiction of the State, wherein the said
act was done," would clearly have introduced into the text of the
Clause a conflict of laws and jurisdictional limit on the operation of
state laws and judgments in other states. The other propositions do
not treat conflict of laws and jurisdiction explicitly. However, Ran-
dolph's proposition was rejected by the committee in favor of Morris's,
which is clearly worded to distinguish between faith and credit, man-
ner of proof, and effect.13 4 Faith and credit are provided for directly,
though not (yet) in mandatory self-executing language. Manner of
proof and effect are to be provided for by the legislature.

When the committee's report was taken up on September 3, the
following debate occurred:

132. Id.
133. Id. at 485.
134. Professor Douglas Laycock, while recognizing that it is "dangerous to assume

that an adopted provision means the same thing as some unadopted draft," nevertheless
argues that "the most plausible interpretation" is that the adopted draft meant the
same thing as Randolph's draft and implicitly contained broad conflict of laws com-
mands to the states. See Laycock, 92 COLUM. L. REV. at 298. This is part of an argu-
ment that the Full Faith and Credit Clause "presupposed choice-of-law rules and left
detailed specifications of those rules to the courts or to Congress." Id. However,
although Laycock's article purports to canvass the historical evidence concerning the
meaning of the Full Faith and Credit Clause, it does not do so systematically and com-
pletely. See infra notes 307-99 and accompanying text (Section VI (A)). In the context
of the materials we have already seen, it certainly is not "the most plausible interpreta-
tion" of the Clause to assume that it incorporated the meaning of Randolph's provision.
The evidentiary character of the words "faith" and "credit," the divergence of opinion
among the colonies and states (under the Articles of Confederation) about the proper
effect to be given to the judgments of a sister colony, the confused nature of the court
decisions under the Articles of Confederation Clause, including those giving a limited
evidentiary effect to that Clause, the totality of the debates in the Convention, including
the later remarks of James Wilson (see infra notes 135-37 and accompanying text), and
the subsequent debate over the meaning of the first implementing statute all combine to
make Laycock's interpretation highly implausible. In context, the simplest and most
plausible interpretation is that Randolph's proposal was rejected by the adoption of the
alternative draft.
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Mr. Govr. Morris moved to amend the Report concerning the
respect to be paid to Acts, Records &c of one State, in other
States . . .by striking out "judgments obtained in one State
shall have in another" and to insert the word "thereof' after
the word "effect"[.]
Col. Mason favored the motion, particularly if the "effect" was
to be restrained to judgments & Judicial proceedings.
Mr. Wilson remarked, that if the Legislature were not al-
lowed to declare the effect the provision would amount to
nothing more than what now takes place among all Independ-
ent Nations.
Docr. Johnson thought the amendment as worded would au-
thorize the Genl. Legislature to declare the effect of Legisla-
tive acts of one State, in another State.
Mr. Randolph considered it as strengthening the general ob-
jection agst. (sic) the plan, that its definition of the powers of
the Government was so loose as to give it opportunities of
usurping all the State powers. He was for not going farther
than the Report, which enables the Legislature to provide for
the effect of Judgments.
On the amendment as moved by Mr. Govr. Morris Mas. ay.
Ct. ay. N. J. ay. Pa. ay. Md. no. Va. no. N. C. ay. S. C. ay. Geo.
no. [Ayes - 6; noes - 3.1
On motion of Mr. Madison, "ought to" was struck out, and
"shall" inserted; and "shall" between "Legislature" & "by gen-
eral laws" struck out, and "may" inserted, nem: con:
On the question to agree to the report as amended viz "Full
faith & credit shall be given in each State to the public acts,
records & judicial proceedings of every other State, and the
Legislature may by general laws prescribe the manner in
which such acts records & proceedings shall be proved, and
the effect thereof' Agreed to witht. a count of Sts. 1 3 5

This debate, especially Wilson's remarks, are highly revealing.
Wilson argued that unless Congress was given the power to declare
"effect," the provision would amount "to nothing more than what now

takes place among independent nations." This indicates that the first

sentence of the Clause did not command that state judgments be
treated as conclusive in other states. As the preceding discussion of

the reception of foreign judgments in English law has indicated,
among independent nations judgments were not treated as conclusive.
But if the first sentence of the clause did not communicate this sort of

effect, it is difficult to argue that the sentence directed a broad-based
conflict-of-laws command to the states to enforce the laws of other
states.

135. FARRAND, supra note 120, at 488-89.
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At the time Wilson spoke, of course, the first sentence of the
Clause did not contain the word "shall," but instead said that "full
faith and credit ought to be given" to state public acts, records, and
judicial proceedings. This has led to some speculation that it was the
word "shall" which produced the command to enforce state judgments
and public acts. Thus, Daniel Crane has argued that Wilson's re-
marks about the unimportance of the first sentence of the Clause must
be understood as a reference to the hortatory "ought" in the Clause as
worded when Wilson spoke. 13 6 However, this ignores the fact that
even before "ought" was introduced into the first sentence, the sen-
tence was not considered important. Wilson's earlier remarks ex-
plaining the Pickney Plan, which contained the mandatory "shall,"
also indicated that the first sentence was only designed to make state
judgments "grounds of action" in other states, something which was
already the case under the common-law principles providing for the
reception of foreign judgments as prima facie evidence of a debt. In
addition, the vote on the introduction of the word "shall" into the first
sentence was not preceded by any debate and was unanimous. It is
not credible to believe that those who objected to a broad, but discre-
tionary, power in Congress to declare the effect of state public acts
would have stood silent, much less voted in favor of, an amendment
that introduced a direct constitutional command to the states to en-
force the laws of other states under some set of as yet unspecified con-
flict-of-laws rules. 137

Moreover, Wilson's remarks are not the only evidence that the
first sentence of the Full Faith and Credit Clause was unimportant
and the second sentence was the only significant part of the provision.
Writing about the Full Faith and Credit Clause in The Federalist,
James Madison stated:

The power of prescribing by general laws the manner in
which the public acts, records and judicial proceedings of each
State shall be proved, and the effect they shall have in other
States, is an evident and valuable improvement on the clause
relating to this subject in the articles of confederation. The
meaning of the latter is extremely indeterminate; and can be of
little importance under any interpretation which it will bear.
The power here established, may be rendered a very conve-
nient instrument of justice, and be particularly beneficial on

136. See Crane, 6 GEO. MASON L. REV. at 322.
137. Professor Nadelmann has observed that the delegates from Virginia, Mary-

land, and Georgia, who voted against Morris' original motion to include the power of
Congress to declare effect, would surely have voted against Madison's motion if it had
been understood as creating a mandate that states give effect to the public acts of other
states. Indeed, Madison would have been introducing a motion against his own inter-
est. See Nadelmann, 56 MICH. L. REV. at 72-73.
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the borders of contiguous States, where the effects liable to
justice, may be suddenly and secretly translated in any stage
of the process, within a foreign jurisdiction. 138

On their face, these remarks cannot be mistaken, but they take on
added force from the historical materials previously examined.
Madison is clearly saying that the Articles of Confederation Clause
was unimportant. But the Articles of Confederation Clause read the
same as the first sentence of the Full Faith and Credit Clause of the
Constitution, with the exception that the latter was expanded to in-
clude state public acts and general records, as well as the judicial
records and proceedings provided for under the Articles. Therefore, if
the Articles of Confederation Clause was unimportant, so is the first
sentence of the Full Faith and Credit Clause of the Constitution. Fur-
thermore, Madison describes the "evident and valuable improvement"
of the Constitution over the Articles as being the power given to Con-
gress to declare the manner of proof and effect of state public acts,
records, and judicial proceedings in other states. This is powerful evi-
dence confirming Wilson's remarks in the Convention about the Full
Faith and Credit Clause being unimportant in the absence of congres-
sional power to declare the effect.1 39

E. SUMMARY

The evidence from pre-constitutional English law through the rat-
ification period does not support the view that the first sentence of the
Full Faith and Credit Clause contained broad directives to the states
requiring them to enforce the laws and judgments of other states in
accord with textually unarticulated, but somehow well understood,
choice-of-law and jurisdictional rules. The English context establishes
that the words "faith" and "credit" were evidentiary terms used in

138. THE FEDERALIST No. 42 287 (James Madison) (Jacob E. Cooke ed., 1961) (em-
phasis added). Daniel Crane discusses Madison's statements in The Federalist, but
does not seem to understand that they undermine his argument about the reasons for
Wilson's statements about the unimportance of the first sentence - i.e., the statements
about the substitution of the word "shall" for "ought." See Crane, 6 GEO. MASON L. REV.
at 326-27.

139. The last sentence of Madison's statement obviously refers to the problem of
judgments, rather than public acts. As we saw in the discussion of the cases interpret-
ing the Articles of Confederation Clause, the problem of state judgments rendered on
questionable jurisdictional grounds, perhaps without adequate notice to defendants,
had been troublesome under the Articles of Confederation. See supra notes 91-93, 107-
15 and accompanying text. The clear import of the quoted passage is that now Congress
would be able to do something about this by specifying the rules governing the enforce-
ability of state judgments in other states. It is important to note, however, that this
could only be so if Congress had the power to limit the effect that state judgments ren-
dered on certain kinds of jurisdictional bases had to be given in other states. If Con-
gress had this power, there is no basis for concluding that it lacked the power to limit
the effect of state "public acts" and "records" in a similar fashion.
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cases involving the reception and enforcement of foreign and domestic
judgments, as well as in other situations. The English materials also
demonstrate the procedure that was used to enforce foreign judgments
and the limited effect that was given to such judgments, a procedure
which was adopted by the colonies and states in America. The pre-
Confederation materials indicate that the American Colonies were
struggling with the question of how to authenticate sister-colony judg-
ments and what effect to give them. There was no general agreement
on the substantive effect due to such judgments, and when the colo-
nies dealt statutorily with other colonies' judgments, they did not al-
ways deal with effect. When they did, effect was always dealt with
separately from authentication, and none of the statutes used the
terms "faith" and "credit" for any purpose.

The materials available from the Confederation period indicate
that some courts were concerned about the possibility that the Full
Faith and Credit Clause of the Articles of Confederation might have
elevated sister-colony judgments to the status of domestic judgments,
and some cases indicated that the language "full faith and credit shall
be given" in the Articles only required the admission of sister-colony
judgments as proof of their own existence and contents, but did not
require that any particular effect be given to the judgments. In addi-
tion, the Confederation period shows us that one litigational problem
of concern was judgments based on marginal jurisdictional assertions
by some state courts over nonresidents.

The evidence from the Constitutional Convention and the ratifica-
tion period indicates that the first sentence of the Full Faith and
Credit Clause was thought to be unimportant, despite the addition of
public acts and nonjudicial records to its command. The significant
provision of the Clause was the second sentence, which gave Congress
power to declare not only the manner of proving, but also the effect of
state public acts, records, and judicial proceedings.

Thus, from English law through the ratification of the Constitu-
tion, the evidence is compelling that the first sentence of the Full
Faith and Credit Clause did not embody conflict of laws commands
directing the states to enforce the statutes, records, and judgments of
other states, but merely to admit them into evidence as "full" proof of
their own existence and contents, with greater, nonevidentiary effect
left for Congress to provide or not as it chose. As compelling as the
evidence is, however, there is even stronger evidence that this is the
correct reading of the Full Faith and Credit Clause. The debate over
the first statute passed by Congress to implement the Full Faith and
Credit Clause provides the strongest and most complete evidence
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about how the audience to whom the Full Faith and Credit Clause was
directed understood the Clause.

IV. THE DEBATE OVER THE MEANING OF THE FIRST
IMPLEMENTING STATUTE

When Congress passed the first statute to implement the Full
Faith and Credit Clause, it used the terms "faith" and "credit" in one
portion of the statute. This gave rise to a debate in the state and fed-
eral court cases interpreting the statute prior to 1813 about whether
Congress was using the terms as they had been used in the Constitu-
tion or in a different sense. The Supreme Court resolved this question
in 1813 by, in effect, holding that Congress had used them in a differ-
ent sense than they had been used in the Constitution. Whether the
Court's conclusion was correct or incorrect is not important. What is
important is what the debate among the judges indicated about the
meaning of the first sentence of the Full Faith and Credit Clause. It is
also important to understand that the Supreme Court case resolving
the question of statutory meaning was badly misinterpreted at a later
date, with the result that the case was viewed as one interpreting the
first sentence of the Full Faith and Credit Clause itself, rather than
simply the statute. This misunderstanding may have given rise to the
incorporation of conflict of laws commands to the states through the
first sentence - commands that the Constitution originally reserved
to the exclusive prerogative of Congress.

A. THE TEXT AND STRUCTURE OF THE FIRST IMPLEMENTING STATUTE

On February 1, 1790, the First Congress, second session, ap-
pointed a committee to frame a bill to implement the Full Faith and
Credit Clause.14 0 On April 28, the committee returned a bill "to pre-
scribe the mode in which the public acts, records, and judicial proceed-
ings in each State shall be authenticated. 1 4 1 The bill was enacted on
May 26, 1790.142 The statute was entitled "An Act to prescribe the
mode in which the public Acts, Records, and judicial Proceedings in
each State, shall be authenticated so as to take effect in every other
State. 1 43 Note that the title does not say the purpose of the Act is to
declare the effect that the public Acts, Records, and judicial Proceed-

140. Nadelmann, 56 MICH. L. REV. at 60 (citation omitted); Whitten, 14 CREIGHTON
L. REV. at 555; Whitten, 12 MEM. ST. U. L. REV. at 40.

141. Nadelmann, 56 MICH. L. REV. at 60 (citation omitted); Whitten, 14 CREIGHTON
L. REV. at 555; Whitten, 12 MEM. ST. U. L. REV. at 40.

142. Act of May 26, 1790, ch. 11, 1 Stat. 122. Professor Nadelmann states that the
text of the bill is not available, perhaps because some of the records were lost when the
British burned the Capitalin 1814. See Nadelmann, 56 MICH. L. REV. at 60 n.124.

143. See Act of May 26, 1790, ch. 11, 1 Stat. 122..
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ings of each state shall have in every other State. Rather, it describes
the statute's purpose as being to provide the "mode" of authentication,
so that the acts, records, and proceedings can "take effect" elsewhere.
The statute read:

That the acts of the legislatures of the several states shall be
authenticated by having the seal of their respective states af-
fixed thereto: That the records and judicial proceedings of the
courts of any state, shall be proved or admitted in any other
court within the United States, by the attestation of the clerk,
and the seal of the court annexed, if there be a seal, together
with a certificate of the judge, chief justice, or presiding mag-
istrate, as the case may be, that the said attestation is in due
form. And the said records and judicial proceedings authenti-
cated as aforesaid, shall have such faith and credit given to
them in every court within the United States, as they have by
law or usage in the courts of the state from whence the said
records are or shall be taken. 144

There are several interesting points about this statute. First, the
statute provides for the method of authenticating state statutes and
the records and judicial proceedings of state courts, but does not pro-
vide for authentication of state records generally.14 5 Second, the stat-
ute states that the records and judicial proceedings of courts shall
have "such faith and credit" elsewhere as they have in the state from
which they are taken, but the "such faith and credit" command does
not apply to the acts of the state legislatures. 14 6

As noted earlier, the use of the terms "faith" and "credit" in the
implementing statute gave rise to an early dispute over the meaning
of the 1790 Act. We have seen in the last section of this article that
the terms were derived from the English law of evidence. Further-
more, the change in the Constitution from the Articles of Confedera-
tion seems consciously aimed at separating the full faith and credit
command from the power given to Congress to provide the manner of
authentication and to declare the effect of state public acts, records,
and judicial proceedings. Thus, the question arose under the statute
whether Congress, in using the words "faith" and "credit," was trying

144. Id.
145. See DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE FEDERALIST PERIOD

1789-1801 103 (1997) (noting that the statute seemed to provide for the manner of prov-
ing only judicial records). Note that nonjudicial records were added to the act by an
amendment in 1804. See Act of March 27, 1804, ch. 56, 2 Stat. 298. See also Whitten,
12 MEM. ST. U. L. REV. at 53-54 n.264 (discussing this statute); Nadelmann, 56 MIcH. L.
REV. at 61-62 (discussing the 1804 Act).

146. Cf CURRIE, supra note 145, at 103 ("It may have been wise for Congress not to
attempt to resolve all the problems of interstate choice of law while it was still wrestling
with the difficulties of setting up the Government; it seems less defensible that two
centuries later it still had not devoted serious attention to the problem.").
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to declare the effect that state judgments should have in other states
or was giving some lesser command. The discussion of this question in
the cases required the judges also to address the meaning of the first
sentence of the constitutional clause as well as the second, thus pro-
ducing valuable evidence on the meaning of the phrase "full faith and
credit shall be given."

B. THE DEBATE OVER THE IMPLEMENTING STATUTE

1. The Lower Federal Court Decisions Through 1813

The earliest reported decision on the interpretation of the imple-
menting statute was Armstrong v. Carson.14 7 In Armstrong, an action
of debt was brought in the United States District Court for the District
of Pennsylvania on a judgment of a New Jersey state court. The de-
fendants pleaded nil debet, and the plaintiff contended that the plea
was bad because the only plea that would be accepted in the courts of
New Jersey was a plea of nul tiel record. Thus, the procedural distinc-
tion examined above between foreign and domestic judgments in Eng-
lish law would provide the context in which the implementing statute
was interpreted.

148

The defendant's counsel declined to argue the point, considering it
clearly against him. Justice James Wilson, sitting as a circuit justice,
ruled for the plaintiff, stating that "whatever doubts there might be on
the words of the constitution the act of congress effectively removes
them; declaring in direct terms, that the record shall have the same
effect in this court, as in the court from which it was taken. 1 4 9 Wil-
son did not elaborate on what the "doubts" about the words of the Con-
stitution were, or otherwise explain his interpretation of the Act of
Congress.

In Banks v. Greenleaf,150 Justice Washington, sitting on circuit,
appeared to follow Wilson's decision in Armstrong, and also to take the
view that the Constitution itself elevated the judgments of state
courts to the substantive status of domestic judgments in other states.
However, Washington, as I will show below, later took a different view
of the Constitution in a more elaborate opinion, while adhering to his
view of the statute. Nevertheless, in Banks, he stated:

What effect, then, has the 1st section of the 4th article of the
constitution upon [the subject of whether Maryland is to be
considered foreign to Virginia]? Read it as if it only said, full
faith and credit shall be given in each state to the public acts,

147. 1 F. Cas. 1140 (C.C.D. Pa. 1794) (No. 543).
148. See supra notes 31-44 and accompanying text.
149. Armstrong v. Carson, 1 F. Cas. 1140 (C.C.D. Pa. 1794) (No. 543).
150. 2 F. Cas. 756 (C.C.D. Va. 1799) (No. 959).
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records, and judicial proceedings of every other state. But for
this it would be foreign, and their validity might be ques-
tioned. But this clause forbids it. Full faith must be given.
Therefore you cannot question the validity of the judgment [of
Maryland discharging the defendant in bankruptcy]. This is
the construction given in the case of Armstrong v. Carson...
But if there be a doubt upon those words, those which follow
remove it. Congress is to prescribe the manner in which they
shall be proved, and the effect thereof.151

The language of Armstrong and Banks suggests that the first sen-
tence of the Full Faith and Credit Clause itself contains commands to
the states to give a nonevidentiary effect to the judgments of other
states. However, both cases also indicate that there was doubt about
the words of the first sentence, and they indicate that the doubts are
resolved by the implementing statute, which requires effect to be
given to the judgments of other states through the "such faith and
credit" command.

Another opinion by Justice Washington on circuit paints a more
elaborate picture of the debate over the meaning of the implementing
statute and indicates that Washington's opinion about the meaning of
the first sentence of the Full Faith and Credit Clause had firmed up in
a different direction than his opinion in Banks. In Green v.
Sarmiento, 152 an action of debt was brought in the United States Cir-
cuit Court of Pennsylvania on the judgment of a New York state court.
The defendant pleaded nil debet and a certificate of discharge in bank-
ruptcy in the island of Teneriffe under the law of Spain. The issue was
whether the original cause of action on the contract had merged in the
New York judgment so as to prevent the bankruptcy and discharge to
operate as a bar to the action. Justice Washington found for the plain-
tiff on this issue on the grounds that the implementing statute made
the New York judgment conclusive on the merits. However, in the
course of his opinion, he addressed the use of the terms "faith" and

151. Banks v. Greenleaf, 2 F. Cas. 756, 759 (C.C.D. Va. 1799) (No. 959). See also
Bastable v. Wilson, 2 F. Cas. 1012 (C.C.D.C. 1803) (No. 1,097) (declaring that a plea of
nil debet is insufficient to an action of debt on the judgment of another state; a plea of
nul tiel record was also rejected because it was not timely interposed); Montford v.
Hunt, 17 F. Cas. 616 (C.C.D. Pa. 1811) (No. 9,725) (stating that a judgment of a United
States Circuit Court is conclusive in another United States Circuit Court; it would be
anomalous if state judgments were conclusive in other states, but federal judgments
were considered foreign judgments in other states); Short v. Wilkinson, 22 F. Cas. 15
(C.C.D.C. 1811) (No. 12,810) ("By the constitution... 'full faith and credit shall be given
by each state to the public acts, records, and judicial proceedings of every other state'...
and by the act of congress ... those acts, when authenticated in the manner therein
prescribed, shall have the same faith and credit as they would have had in the court
whence the record is taken;" nil debet not a good plea to an action on a Kentucky judg-
ment unless it would be a good plea in Kentucky.).

152. 10 F. Cas. 1117 (C.C.D. Pa. 1810) (No. 5,760).
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"credit" in the statute and explained why he thought this interpreta-
tion was required in order to avoid conflict with the first sentence of
the Full Faith and Credit Clause of the Constitution.

Washington described the purposes of Article IV, Section 1 to be
(i) to declare that full faith and credit shall be given in each state to
the public acts, records, and judicial proceedings of every other state,
(ii) to provide for the manner of authenticating such acts, records, and
proceedings, and (iii) to provide for their effect when so authenti-
cated. 153 As to the first purpose, Washington stated that it was "de-
clared and established by the constitution itself, and was to receive no
aid, nor was it susceptible of any qualification, by the legislature of the
United States."1 54 However, Washington stated that "[t]he second
and third objects of the section, were expressly referred to the legisla-
ture of the Union, to carry them into effect in such manner, as to that
body might seem right. .... -155 There is no mistaking the meaning of
this language: There is a difference between "full faith and credit" in
the first sentence of the clause and "effect" in the second sentence, and
the power to declare effect was exclusively confided to the legislature.

Washington continued, explaining how the important power in
the Constitution was given to Congress and contrasting the Constitu-
tion with the Articles of Confederation:

That the intention of the constitution, to invest congress with
the power to declare the judgments of the courts of one state,
conclusive in every other, and even to clothe them with a still
more extended force and effect, corresponded with the strong
and unambiguous expressions used in this article, will appear
from the following considerations. First, it is presumable,
that the enlightened framers of that instrument knew, that
by the general comity of nations, and by the long established
rules of that country, whose decisions were once of binding
authority in the United States, and to a certain period, were
still observed and adopted; a foreign judgment might be made
the foundation of an action here, and was prima facie evi-
dence of its own correctness. It is highly probable, therefore,
that the constitution intended something more, than merely
to recognize an established rule of law, which without such a
declaration, would allow in each state, at least as much faith
and credit to the judgments of a sister state, as to those of a
country foreign to the United States. If nothing more was
meant, the provision was certainly unnecessary. It would on
the contrary seem more natural that the constitution, which
was intended to 'form a more perfect union,' and a more close

153. Green v. Sarmiento, 10 F. Cas. 1117, 1118 (C.C.D. Pa. 1810) (No. 5,760).
154. Green, 10 F. Cas. at 1118.
155. Id.
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and intimate connexion of the states, than had existed under
the confederation; would consider the judgments of the sev-
eral states, in relation to each other, as domestic rather than
foreign judgments.
Secondly, the change in the language of this section of the
constitution, from the parallel section of the articles of con-
federation, affords a strong reason for the opinion, that the
former was intended to give to the judgments of each state
within the other states, a more extensive force and effect,
than the rule of law, founded on mere comity, had allowed to
foreign judgments. The fourth article of the confederation,
goes no farther than to declare, that 'full faith and credit shall
be given in each state, to the records, acts, and judicial pro-
ceedings of the courts and magistrates of every other state;'
whereas the constitution proceeds to add, that congress may
declare what shall be the effect of such records, acts, and judi-
cial proceedings.156

Again, there can be no mistaking the meaning of this passage.
Washington quite clearly indicates that the Constitution intended to
elevate the status of sister-state judgments to a higher level than they
had under the Articles of Confederation, and that this was done not by
the direct operation of the first sentence of the Clause, but by giving
Congress the power to declare the effect of such judgments. His de-
scription of the Full Faith and Credit Clause of the Articles states that
the Clause "goes no farther than to declare" that full faith and credit
shall be given. When this is combined with his previous discussion of
the enforcement of foreign nation judgments in English law, the con-
clusion is inevitable that the language of the Articles did not require a
conclusive effect to the judgments of other states or otherwise elevate
the status of state judgments to that of domestic judgments in other
states. But, as previously noted, the language of the Articles Clause
was the same as the language of the first sentence of the Full Faith
and Credit Clause, with the exception that the latter added state pub-
lic acts and general records. If neither clause declared the effect of
state judgments in other states, then the Full Faith and Credit Clause
of the Constitution did not command that states enforce the statutes
of other states, because the command that "full faith and credit shall
be given" operates the same as to "public acts" and "judicial proceed-
ings" in the Constitution.

What then, of the use of the terms "faith" and "credit" in the im-
plementing statute? If this language was not used in the Articles of
Confederation Clause or the first sentence of the Full Faith and Credit
Clause of the Constitution to give an enforcement command to the

156. Id. at 1118-19 (emphasis added).
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states, why would Washington and other judges conclude that it was

intended to communicate such a command in the implementing stat-

ute? It was to this question that Washington next turned:

I now proceed to inquire, in what manner congress have exer-
cised the power confided, by the above section of the constitu-
tion, to that body. As a key to the intention of the legislature,
the title to the law, which is now to be examined, deserves
peculiar regard. The will of the people, expressed in the sec-
tion of the constitution, before mentioned, remained unful-
filled, until congress should have made provision, respecting
the two objects which that section had referred' to them; and
the title declares in explicit terms, the determination of that
body to act upon both. The words are 'an act to prescribe the
mode in which the public acts, records and judicial proceed-
ings, in each state, shall be authenticated, so as to take effect
in every other state.' The law then proceeds to make provi-
sion for the first of these avowed objects, by prescribing the
mode of authentication, and then declares, 'that the said
records and judicial proceedings so authenticated shall have
such faith and credit given to them in every court, within the
United States as they have by law or usage in the courts of
the state from whence they shall be taken.' It has been con-
tended that this latter sentence, (for there are but two in the
enacting part of the law) means no more than that full faith
and credit shall be given to the record, so authenticated; as
evidence, that such proceedings were had, and such judgment
rendered, as the record imports. But the sentence does not go
so far as this; for it does not give full faith and credit, but such
faith and credit, as the record has in the state from whence it
is taken. Now, congress had no authority to declare, that full
faith and credit should be given to such public acts and
records, as a matter of evidence; because the supreme law of
the land, had already pronounced upon that subject; and a
similar declaration, by this subordinate body, would have
been idle, if not mischievous. If this sentence meant to qualify
and restrain the credit, to which such evidence is entitled
under the constitution, by referring it to the rule of the state
laws and usages; then such intention would be a palpable vio-
lation of the constitution, which gives to such evidence, full
faith and credit. 15 7

It is easy to lose track of the point Washington is making here,
but close attention to his discussion reaffirms that the first sentence of

the Full Faith and Credit Clause gave only a limited evidentiary com-

mand. Washington was confronted with an argument that the "such
faith and credit" command of the implementing statute meant the

157. Id. at 1119 (emphasis added).
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same as the "full faith and credit command" of the first sentence of the
Clause. He disagreed because, obviously, the implementing statute
used the term "such" rather than the term "full." In the process of
explaining this, however, Washington agreed that "full faith and
credit shall be given" meant an effect "as evidence, that such proceed-
ings were had, and such judgment rendered, as the record imports."
In other words, the first sentence of the Clause required only that the
judgments (and presumably the public acts) of other states had to be
treated as proof of their own existence and contents. As Washington
stated, this only had to be done when the "record" in question was
"authenticated" in the manner prescribed by Congress. However, as
his preceding discussion also indicated, the "full faith and credit" com-
mand did not signify that any particular substantive effect had to be
given to a sister-state judgment. The function of declaring effect was
given exclusively to Congress, and Washington concluded that Con-
gress had exercised its "effects" power in the implementing statute be-
cause he did not want to confront the constitutional issue of whether
Congress had unconstitutionally detracted from the evidentiary com-
mand of the first sentence of the Clause.

Washington proceeded to give additional reasons why it made
sense to interpret the Constitution and the implementing statute in
the fashion that he did:

It is impossible ... to rescue the legislature from the charge
of folly or usurpation, but by confining the last sentence of the
law, to one of the two objects, referred to that body by the
constitution; and since the mode of authenticating public acts
and records, had been provided for, by the first sentence, the
conclusion is inevitable, that this sentence was intended, and
could only have been intended, to declare the force and effect
to be given to records and judicial proceedings, when so au-
thenticated. Under this view of the subject, the power to
limit the effect of such judicial proceedings, is undoubted; and
it was wisely left to the discretion of congress, to regulate the
degree of force to be given to such proceedings. For, if the
constitution or the law, had declared generally, that the judg-
ments in one state, should be conclusive in every other; very
embarrassing questions would have arisen, as to the degree
to which they were conclusive. 158

In this passage, Washington indicates two things that reflect
upon the debate over the constitutionality of DOMA. First, he indi-
cates quite clearly that Congress has the power to "limit the effect of
judicial proceedings" under the Clause. As we will later see, some
commentators in the current debate over DOMA have argued that

158. Id. (emphasis added).
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Congress has the power to provide only positive effects, but not to pro-

vide for no effect or limiting effects. 15 9 Washington's statement is one

item of evidence among others that the "Effects Clause" gave Congress
to provide for limiting (or no) effects for judgments and public acts.

Second, and of more importance, much of the debate over DOMA's

constitutionality depends for its validity on a broad reading of the first

sentence of the Full Faith and Credit Clause combined with the argu-
ment that Congress has no power under the "Effects Clause" to sub-

tract from that broad reading.160 Interestingly, Washington was

worried about the same kind of problem, but at an evidentiary rather

than a substantive level. Thus, Washington clearly viewed the first
sentence of the clause as an evidentiary command, not a command to

give effect to state judgments in other states. Furthermore, in the
last-quoted passage from Washington's opinion, he gave an additional
reason why the first sentence of the Clause could not be given a broad

substantive reading. Recall that he stated that "if the constitution or
the law" had declared state judgments conclusive in other states,
"very embarrassing questions would have arisen, as to the degree to
which they were conclusive." The proponents of a broad reading of the
first sentence of the Clause often argue that the sentence was in-

tended to incorporate an extensive set of conflict of laws commands to
the states.16 1 Washington's reference to those "very embarrassing
questions" indicates that this theory did not occur to him, even though
he was operating in time and context much closer to the framing and

ratifying of the Constitution than modern commentators.

As I will later show, Washington's conclusion that the implement-
ing statute was an attempt to declare the effect that state judgments
must have in other states was probably not correct. Nevertheless, in-

sofar as the meaning of the first sentence of the Full Faith and Credit

Clause is concerned, it does not matter whether it was correct or not.
For it is clear throughout the passages quoted above, especially in the
emphasized language, that Washington viewed the first sentence of

the Full Faith and Credit Clause as giving a command about the evi-
dentiary effect of other states' judgments rather than their substan-
tive effect. 16 2 Furthermore, as we have seen from English law, the
terms "faith" and "credit" could be used to communicate the kind of
effect that Washington concluded Congress intended in the imple-

159. See infra notes 423-25 and accompanying text.

160. See infra notes 430-36 and accompanying text.

161. See infra notes 307-99, 429-36 and accompanying text.

162. Recall that at least one state had concluded the same thing about the "full faith
and credit shall be given" language of the Articles of Confederation. See supra notes 99-
100 and accompanying text.
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menting statute. 16 3 Thus, his conclusion was plausible, as was the
identical conclusion drawn by James Wilson and other federal judges
who interpreted the statute. Nevertheless, it could not be clearer that
Washington was concluding the words "faith" and "credit" had been
used in the implementing statute in a sense different than they had
been used in the Constitution.

Chief Justice John Marshall reached a different conclusion about
the meaning of the implementing statute in Peck v. Williamson,164
which was decided in 1813, just prior to the resolution of the question
by the Supreme Court. In Peck, an action was brought in the United
States Circuit Court for the District of North Carolina on the judg-
ment of a Massachusetts state court. The plaintiff argued that the
judgment was conclusive on the merits, while the defendant argued
that the judgment was, like the judgment of a foreign nation in Eng-
lish law, only prima facie evidence of a debt. Chief Justice Marshall,
on Circuit, stated:

To us it appears very clear that the constitution makes a
pointed distinction between the faith and credit, and the ef-
fect, of a record in one state when exhibited in evidence in
another. With respect to the former, the constitution is per-
emptory that it must have full faith and credit; with respect
to the latter, it provides that congress may prescribe the ef-
fect thereof. Unless congress had prescribed its effect, it
should be allowed only such as it possesses on common-law
principles. In our opinion congress have not prescribed its ef-
fect. To suppose that they have is to believe that they use the
words 'faith and credit' in a sense different from that which
they have used in the clause of the constitution upon which
they were legislating.165

Marshall thus agreed with Washington about the meaning of the
Constitution's first sentence, as well as about the distinction drawn by
the Constitution between "faith and credit" and effect. However, he
disagreed with Washington about the meaning of the implementing
statute. He was surely correct about the latter. It made no sense to
suppose that Congress had used the terms "faith and credit" in a sense
different in the statute than they were used in the first sentence of the
Clause. Washington had concluded that they had been used in a dif-
ferent sense - to communicate a substantive effect rather than evi-

163. See supra notes 28-29 and accompanying text.
164. 19 F. Cas. 85 (C.C.D. N.C. 1813) (No. 10,896).
165. Peck v. Williamson, 19 F. Cas. 85 (C.C.D. N.C. 1813) (No. 10,896) (emphasis

added). Marshall continued by discussing that the implementing statute would proba-
bly not be construed this way by the Supreme Court, acknowledging that other federal
judges, including Justice Washington, had arrived at different conclusions about the
meaning of the statute. Peck, 19 F. Cas. at 85.
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dentiary effect - because he feared he would have to declare the
implementing statute unconstitutional if he did not interpret it this
way. Marshall was not concerned about this problem and did not com-
ment on it, and I will show later that some state judges confronting
this same dilemma solved it in a different way. The key here is that
the only two federal judges to devote significant attention to the mean-
ing of the first sentence of the Full Faith and Credit Clause of the
Constitution agreed that it contained an evidentiary command rather
than a command that required states to give effect to judgments of
other states. The significance of this for the command of the first sen-
tence pertaining to state "public acts" is clear. If state judgments did
not have to be enforced by other states, neither did state statutes, for
the text of the Constitution does not distinguish between the two inso-
far as the "full faith and credit" command is concerned.

It is also significant that Marshall, like Wilson in the Constitu-
tional Convention, referred to the effect of state judgments as being
governed by common law principles. In the context of the case, this
can only mean the same common law principles that Wilson referred
to in the Convention as "governing all independent nations."166 For
the argument was over whether to give the Massachusetts judgment a
conclusive effect or only the prima facie evidentiary effect that a for-
eign nation judgment would receive. 167

To summarize the lower federal court decisions, there were six
cases under the implementing statute through 1813, when the
Supreme Court resolved the interpretation of the statute. All of these
except Peck either interpreted the statute as an attempt by Congress
to declare the effect of state judgments or otherwise indicated that

166. See supra note 135 and accompanying text.

167. In fact, the defendant was allowed to impeach the judgment, with the result

that the jury returned a verdict for the plaintiff, but "for a sum far short of that which
he had recovered in his original judgment." See Peck, 19 F. Cas. at 85.

It is important to keep in mind that neither Marshall nor any other judge stated

that the first sentence of the Full Faith and Credit Clause incorporated the common-law
principles he was writing about. As I have shown elsewhere, and will show again below,

the lawyers and judges of this early period did not view the relations between the com-
mon law and judicial power the way we do today. See Whitten, 14 CREIGHTON L. REV. at

581-83, 590-99; infra notes 262-75 and accompanying text. Rather than viewing the

Constitution as having incorporated common-law rules, they understood the Constitu-

tion as not having touched those rules; they even thought the rules might be enforced by

any court with jurisdiction, even a federal court. Furthermore, not all common-law
rules were the same. Some were "local," but others were "general," and the extent to
which state or federal precedent could fix the meaning of a law differed within each
category. Although this view of how the legal world worked is alien to us today, it con-
trolled at the time the Constitution was formed. To understand how provisions like the
Full Faith and Credit Clause were understood by those who framed and ratified them,
and to whom they were addressed, one cannot view matters through twentieth-century
lenses.
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state judgments were to be given the effect of domestic judgments in
other states. 168 Two of the cases, Armstrong and Banks, contain lan-
guage indicating that the Constitution may have directly given state
judgments a conclusive effect on the merits, but both cases also indi-
cated that there was doubt about the meaning of the first sentence of
the Full Faith and Credit Clause and ultimately held that the imple-
menting statute had solved the problem by declaring the effect that
state judgments should have in other states. 16 9 Furthermore, Justice
Washington, who authored Banks, later indicated in Green that the
first sentence of the Full Faith and Credit Clause gave only an eviden-
tiary command. Indeed, Green and Peck were the only two cases in
which the first sentence of the Full Faith and Credit Clause was dis-
cussed explicitly, and in those cases Justices Washington and Mar-
shall both interpreted the first sentence as containing only an
evidentiary command, but not a command concerning the substantive
effect that state judgments should receive in other states.

2. Early State Cases Interpreting the Implementing Statute

The state cases through 1813 contain proportionally many more
discussions of the relationship between the Constitution and the im-
plementing statute than do the federal cases. Furthermore, they also
contain some remarks about the public acts language of the Constitu-
tion. As such, they constitute valuable evidence about the meaning of
both the Constitution and the 1790 Act.

The earliest state case to consider the interpretation of the 1790
implementing statute was the Pennsylvania case of Wright v.
Tower. 17 0 Wright, a citizen of Pennsylvania, sued Tower, a citizen of
New York, in Pennsylvania in an action for money had and received.
The jury gave a verdict for Wright, but Tower sought a new trial,
partly on the ground that he had previously obtained a judgment in

168. In Bastable v. Wilson, 2 F. Cas. 1012 (C.C.D.C. 1803) (No. 1,097), the court
simply rejected a plea of nil debet, which was the proper plea of the general issue in an
action on a foreign judgment, and it refused to accept a plea of nul tiel record, which was
the proper plea in an action on a domestic judgment of a court of record. This indicates
that it believed the judgments of sister states had been elevated to the status of domes-
tic judgments, but the court did not indicate why - whether because of the direct effect
of the Constitution, the effect of the implementing statute, or some other reason. In
Montford v. Hunt, the issue was the effect of a federal judgment in a subsequent federal
action. Montford v. Hunt, 17 F. Cas. 616 (C.C.D. Pa. 1811) (No. 9,725). The court indi-
cated it should, by analogy to state judgments, be given a conclusive effect, but did not
indicate why state judgments had such an effect.

169. One other case, Short v. Wilkinson, indicates that state judgments had the
same effect as the state from which they. were taken, but was perfectly ambiguous in
stating whether this was the result of the Constitution, or the statute, or both. Short v.
Wilkinson, 22 F. Cas. 15 (C.C.D.C. 1811) (No. 12,810). See supra note 151.

170. 1 Browne App. 1 (Pa. 1801).

[Vol. 32



THE FULL FAITH AND CREDIT CLAUSE

New York on the notes given by Wright in the underlying transaction
between the parties, and Wright had paid the judgment. Thus, Tower

contended that Wright, having paid the New York judgment, could not

now sue for recovery of the money in Pennsylvania. In a lengthy opin-

ion, Judge Rush considered whether the relationship between the first

sentence of the Full Faith and Credit Clause and the implementing
statute. He stated:

that the constitution does, in the most express terms, make a
distinction between the faith and credit of a record, and the
effect or operation of such a record.
In the former case, it is a manifest declaration, they shall be
legal evidence in every other state. In the latter, it refers to
the legal operation of such record, after it is produced in evi-
dence. The clause contains three important ideas: first, it
positively directs, that the records of one state shall be evi-
dence in another: no state or court therefore, can prevent
their being evidence, without violating the constitution; and
this doubtless was the reason of making it a part of the
constitution.
Secondly, it authorizes Congress to [ascertain] by law, the
legal effect of such record out of the state, that is, how far the
defendant shall be concluded, or affected by it. Thirdly, It
empowers Congress to prescribe the manner in which the
records shall be attested, to render them admissible evidence
out of the state. ...

Have Congress then, by the law of 1790, declared what shall
be the legal effect of a-judicial record, in another state? They
have done no such thing. When they came to legislate upon
the subject, they have not said a word, as to what shall be its
effect in another state. So far from it, that they have avoided
even to make use of the term. Having directed the manner in
which a judicial record shall be attested, they only say, it
shall have "the same faith and credit" it had in the Courts of
the states, from which it was brought. The plain meaning of
which is, it shall be as completely legal evidence of the exist-
ence and correctness of such record, out of the state, as it
would be in the state. I ask then, what faith and credit a judi-
cial record had in the state from which it was taken? Surely
it could not be more than full faith and credit. But the consti-
tution has already expressly given full faith and credit in the
other states . . . So that both the law and the constitution
have said the same thing, only in different language. The law
goes not a step beyond what the constitution has declared.
The constitution has assigned full faith and credit, in abso-
lute and positive terms, to a judicial record out of the state.
The law has done it in relative terms. By a reference to the
faith and credit a record has in its own state, and giving it the
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same faith and credit in another, it has done no more than
the constitution had already done; unless it should be pre-
tended, that a record can have more than full faith and credit
in the state from which it is taken, which is absurd and
ridiculous. 171

Rush, like Marshall and Washington at later dates, obviously con-
sidered the first sentence of the Full Faith and Credit Clause to con-
tain only an evidentiary command and to contain no direction with
regard to the substantive effect of state public acts, records, and judi-
cial proceedings in other states. Like Washington, he also understood
the Constitution to confer exclusive power on Congress to deal with
effect. However, he resolved the constitutional dilemma that troubled
Washington in a different way. He viewed Congress's action in the
implementing statute as, in effect, a definition of what full faith and
credit meant as an evidentiary command. In his view, a judgment
could not have more evidentiary effect in the state where it was ren-
dered than "full faith and credit." Therefore, Congress had not ex-
ceeded constitutional boundaries when it said that state judgments
need be given no more evidentiary force in other states than they had
in the state where they were rendered.

Rush did not stop with the (evidentiary) language of the Constitu-
tion, but also compared the Constitution's Full Faith and Credit
Clause to the Full Faith and Credit Clause of the Articles of Confeder-
ation. After quoting both clauses, he queried why the Constitution
empowered:

Congress to declare by law, the effect of a judicial record, if
the words full faith and credit in the old confederation, had
previously settled the point, or if they had been considered as
synonymous with the word effect? The truth is, great doubts
had arisen with respect to the meaning of these words, in the
confederation. It was doubted whether they rendered a judg-
ment equally conclusive and binding in every state; or
whether they were only positive and indisputable evidence of
the fact. 172

By "positive and indisputable evidence of the fact," Rush meant
the same thing as Washington when the latter indicated that "full
faith and credit shall be given" meant that a properly authenticated
state judgment had to be given "full faith and credit.., as evidence,
that such proceedings were had, and such judgment rendered, as the
record imports."1 7 3 Thus, Rush interpreted the first sentence of the
Clause in essentially the same way as Washington.

171. Wright v. Tower, 1 Browne App. 1, 10-12 (Pa. 1801).
172. Wright, 1 Browne App. at 12.
173. See supra note 157 and accompanying text.
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After this quote, Rush discussed Phelps v. Holker, which, as we
have previously seen, denied effect to a Massachusetts judgment is-
sued after a foreign attachment. 17 4 He gave Phelps as an example of a
case under the Articles of Confederation Clause that produced the
doubts that he described about the meaning of the phrase "full faith
and credit shall be given."17 5 In Rush's opinion, the framers of the
Constitution "thought proper to give a constitutional explanation of
the words, by drawing a distinction between the faith and credit of a
record, and its effect, or operation.1 76 Rush viewed this as "constitu-
tional interpretation" by the framers, because they had given their
sense and meaning of both the expressions "full faith and credit" and
"effect."1 77 "It is highly irrational to suppose they designed to express

the same thing by the faith and credit of a record, and the effect of a
record; because they have discriminated between them in the most
pointed terms, and placed them as it were, in opposition to each
other."17

8

Rush then turned again to a comparison of the language of the
Constitution and the language of the law, drawing the same conclu-
sion that Chief Justice John Marshall drew in Peck v. Williamson, dis-
cussed above, 179 but in stronger terms:

Nothing can be more absurd than to suppose, the Constitu-
tion intended to convey one idea by the words faith and
credit, and the law a different and distinct idea, by the same
words. It is a perversion of language to assert, that the Legis-
lature, by the words the faith and credit of a judicial record,
meant the same thing as the legal effect or operation of a rec-
ord. The constitution delegates a power to Congress to de-
clare, by a law, what shall be the operation or effect of a
judicial record in another state, after its legal existence has
been established, or (which is the same thing) after it has re-
ceived full faith and credit, by being proved in the manner the
law shall thereafter direct.
Both the constitution and the law having used the words in
the same sense, every state in the union is under a constitu-
tional obligation to admit, in evidence, the copies of the
records of any other state, when certified according to the
forms prescribed .. . Every state must receive them in evi-
dence, at all events; just as if they had been taken or brought
from one court to another, within the same state. They are as

174. See supra notes 107-19 and accompanying text.
175. Wright, 1 Browne App. at 13.
176. Id.
177. Id.
178. Id. He continued: "It seems impossible to believe it. If they have made a differ-

ence, it must be that which we have suggested." Id.
179. See supra notes 165-68 and accompanying text.
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completely evidence throughout every state in the union, as
they are in the courts of the state where the record itself
originated.18 0

Rush continued with a discussion of the implications of the inclu-
sion of "public acts" in the implementing statute. Although he miscon-
strued the implementing statute at one point in his discussion, the
problem he perceived could easily have resulted from the language of
the Constitution itself, if the language meant that the states had to
give effect to, or enforce, the statutes of other states:

But suppose the words faith and credit to mean the same
thing as effect; let us try the question on this ground, and see
what will be the consequences. The law of Congress says,
"the acts of the legislatures of the several states (which are
the public acts mentioned in the constitution), shall be au-
thenticated, by having the seal of their respective states af-
fixed thereto; and shall then have such faith and credit given
to them, in every court within the United States, as they
have, by law or usage in the courts of the state from whence
they are taken." Now, if the words faith and credit mean the
same thing as effect, does it not clearly result, that a law of
any state, certified according to the act of Congress, will be-
come a law to every intent and purpose, in any other state, as
effectually as it was in the state that passed it? The words
are, it shall have such faith and credit as it has by law, in the
state that passed it. But if these words mean such effect,
then it must have the same, or equivalent effects, which it
had by law, in the state whence the act of the Legislature is
brought; and, consequently, might be carried into operation,
in the same manner, both as to persons and things, as in the
state that passed it.
If it be objected, that the law only intended to make the pub-
lic acts of one state, evidence in another, we are ready to ad-
mit the objection in its full force. But it should be
remembered, it puts an end to the argument. For, if it only
intended to make the public acts evidence, it cannot possibly
mean to make the records of a court any thing more. They
both stand on the same ground, and must receive the same
construction. 181

Rush, in this passage, misinterpreted the implementing statute.
Although he correctly read the statute as providing the method of au-

180. Wright, 1 Browne App. at 13-14.
181. Id. at 14-15. Judge Rush went on to reject the opinion in Armstrong v. Carson,

which had held that only a plea of nul tiel record, which was the proper plea of the
general issue to a suit on a domestic judgment, would be good to a suit on a judgment
from another state. Id. at 15-16; see also supra notes 31-44 and accompanying text
(discussing the enforcement of foreign-nation judgments in English courts).
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thenticating state statutes, he appears (erroneously) to have read it as
subjecting them to the "such faith and credit" command of the last
sentence of the statute. However, the problem Rush was concerned
with could have occurred under the language of the Constitution, if
the phrase "full faith and credit shall be given" in the Constitution is
interpreted to require that states give conclusive effect to the judg-
ments and statutes of other states. In our own time, we solve this
problem by making the assumption that the first sentence of the Full
Faith and Credit Clause incorporates a set of conflict-of-laws (and per-
haps also jurisdictional) commands to the states that tell them when
they must enforce the laws and judgments of other states. However,
that assumption was clearly alien to Judge Rush and the other judges
who spoke on the meaning of the 1790 Act and the Constitution in the
early nineteenth century.18 2 The notion that the framers and ratifiers
of the Constitution would, by use of the vague words "full faith and
credit shall be given," try to communicate conflict of laws and jurisdic-
tional directives to the states would have been considered preposter-
ous. That task was a job for Congress.

This, of course, leaves the question of why Congress would pro-
vide for authentication of public acts and judgments, but provide
"such faith and credit" to judgments only. I believe there is a plausible
answer to this question, but before giving it, the remainder of the
state cases dealing with the pre-1813 interpretation of the implement-
ing statute must be reviewed, as well as the Supreme Court's resolu-
tion of the statutory question.

After Wright, the next state case chronologically was Hammon &
Hattaway v. Smith,18 3 in South Carolina. In Hammon, the plaintiff
brought an action of debt in a South Carolina court on a North Caro-
lina judgment, and the defendant pleaded nul tiel record, which, as
shown above, was the correct plea of the general issue to an action of
debt on a record, as in the case where the suit was brought on a judg-
ment of a domestic court of record.' 8 4 A majority of the South Caro-
lina Constitutional Court held the plea bad. Judge Johnson, with

182. Recall that Justice Washington also did not understand the first sentence of
the Full Faith and Credit Clause in this fashion. See supra notes 153-64 and accompa-
nying text.

183. 2 S.C.L. (1 Brev.) 52 (1802).
184. See supra notes 40-41 and accompanying text. Note the procedural curiosity

here. Ordinarily, it would be to the advantage of the defendant to have the action
treated as debt on a simple contract so that the defendant could plead "nil debet" and
raise defenses on the merits. Here the defendant's plea of "nul tiel record" would have
dramatically limited the defenses available if the plea had been held good. Interest-
ingly, the plaintiff argued before the South Carolina Constitutional Court that the plea
of nul tiel record should be held bad, because otherwise "it would operate to preclude an
enquiry in to [sic] the regularity, legality, and justice, of the recovery; whereas, such
judgments ought to be subject to examination in our courts: and, therefore, the plea
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whom Judge Trezevant concurred, stated that "[a]n exemplification of
our own judgments is not evidence in such cases, and therefore an
exemplification of the judgment of a sister State, certainly ought not to
be." 185 This, of course, was an inadequate reason, because if the im-
plementing statute declared the effect due to the North Carolina judg-
ment, the effect that South Carolina would give to its own judgments
under the same circumstances would be irrelevant. However, this is
not the only reference we will see to the status of the domestic judg-
ments of the judgment-enforcing state. The concern about elevating
other states' judgments to a higher level than those of the judgment-
enforcing state was apparently of more than isolated concern to the
state judges.

However, Johnson went on to state that "[t]he plaintiffs would
have all the benefit intended to be secured by the constitution, by giv-
ing an exemplification in evidence, under the plea of nil debet."18 6 Of
course, nil debet was the correct plea to an action on a foreign nation's
judgment in English law. 8 7 Therefore, this last statement could only
be true if the first sentence of the Full Faith and Credit Clause of the
Constitution did not elevate state judgments to the status of domestic
judgments in other states. If the Clause mandated a conclusive effect
on the merits to other states' judgments, they would be, in all signifi-
cant respects, like domestic judgments of the enforcing state. There-
fore, Johnson and Trezevant can be counted in favor of a narrow
interpretation of the first sentence of the Clause.

Judge Grimke also found that a plea of nul tiel record was im-
proper. In his view, the Full Faith and Credit Clause of the Constitu-
tion did not apply, because it:

only declares, that it [the North Carolina judgment] shall be
received with full faith and credit; but it does not say that it
shall be the foundation of the suit: evidently meaning to draw
a distinction between the effect it would have, as evidence of
such a debt, and the recovery thereof, and that of its being
full and unequivocal proof of the debt. This, indeed, would be
putting a judgment, over the keeper of which we can have no
control, on the same footing with a judgment of our courts.18 8

Like Johnson's similar statement, Grimke's reference to elevating
sister-state judgments to the same status as judgments of South Caro-
lina courts was irrelevant if either the implementing statute or the

ought to have been nil debet .... Hammon & Hattaway v. Smith, 2 S.C.L. (1 Brev.) 52
(1802). Very generous of the plaintiff, indeed.

185. Hammon, 2 S.C.L. (1 Brev.) at 54.
186. Id.
187. See supra notes 42-44 and accompanying text.
188. Hammon, 2 S.C.L. (1 Brev.) at 54.
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Constitution declared the effect state judgments should have in other
states. Grimke's other statements also place him squarely in the
camp of those who interpreted the first sentence of the Full Faith and
Credit Clause as containing only an evidentiary command to the
states. Note also Grimke's concern for South Carolina's lack of "con-
trol" over the "keeper" of the judgment. 189

Only Judge Brevard thought nul tiel record was a proper plea in
the case. Like Justice Washington, he stated that unless the imple-
menting statute declared the effect that a state judgment should have
in another state, he was "unable to perceive any other object or pur-
pose the act of congress is calculated to answer, or any other meaning
it can have."190 However, Brevard did not explicitly discuss the mean-
ing of the first sentence of the Full Faith and Credit Clause itself.191

In 1803, the New York Supreme Court spoke on the issue of the
implementing statute. In Hitchcock v. Aicken, 192 an action of debt
was brought in New York on a Vermont judgment, and the issue was
whether the defendant could produce evidence on the merits in the
New York action as if the judgment was a foreign judgment. 193 A ma-
jority of the New York Supreme Court held that the implementing
statute did not declare the effect that state judgments should have in
other states, with the result that they had no greater effect than for-
eign nation judgments and were treated as prima facie evidence.

Justice Radcliff stated that "[tihe full faith and credit, intended by
the Constitution cannot be interpreted to mean their legal effect, for
otherwise the subsequent provision that Congress may prescribe the
effect would be senseless and nugatory."1 94 He added that the imple-

189. Recall that prior to the Articles of Confederation, when Massachusetts decided
to elevate sister-colony judgments to the status of domestic judgments, those judgments
were given the same effect as they would have had if they had been rendered by the
Massachusetts court enforcing the sister-colony judgment. See supra notes 67-76 and
accompanying text. This practice seems far more logical than giving the judgments the
same effect that they would receive in the state where they were rendered. The Massa-
chusetts practice assures that the judgment will be given as much respect as a domestic
judgment, but not more, and also assures that the enforcing court will understand the
rules that determine the effect of the judgment, since those rules are its own, not the
possibly unknowable rules of some other colony.

190. Hammon, 2 S.C.L. (1 Brev.) at 53.
191. Id. at 53-54. Brevard did discuss the English law on the reception of foreign

judgments and state that it was inapposite in United States courts of law, because the
states of the United States were "united under the same general government." Id. at
54. However, he was ambiguous about whether this was due to the effect of the first
sentence of the Full Faith and Credit Clause or the law, stating: "It seems to me that all
the mischiefs the constitution and law of the United States were designed to avoid,
must inevitably take place, should this be the case [that state judgments are treated as
foreign nation judgments in other states]." Id. (emphasis added).

192. 1 Cai. R. 460 (N.Y. Sup. Ct. 1803).
193. Hitchcock v. Aicken, 1 Cai. R. 460 (N.Y. Sup. Ct. 1803).
194. Hitchcock, 1 Cai. R. at 475-76.
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menting statute's "such faith and credit" command meant the same
thing as "full faith and credit" in the Constitution:

At first view, the framers of this act seem to have intended a
regulation beyond the provision contained in the Constitu-
tion; but if this was their intent, I think they have not accom-
plished their end. The Constitution itself declares that full
faith and credit shall be given to such proceedings. This im-
ports absolute verity. It cannot be increased in degree, and
Congress had not the power to diminish the credit. When,
therefore, the act declares that such faith and credit shall be
given to them as they have by law or usage in the courts of
the State from whence they are taken, it can mean no other
than full faith and credit. From the nature of the thing it can
mean no more, and without impeaching the absolute verity
ascribed to them by the Constitution, it cannot mean less. It,
therefore, leaves the credit and the question, as to the legal
effect and operation, precisely where they were, and the
power to prescribe the effect remains unexecuted. 195

Thus, like Rush of Pennsylvania, Radcliff s view was that Con-
gress in the implementing statute was declaring its view of the mean-
ing of the first sentence of the Full Faith and Credit Clause as a
matter of evidence. This is clear from his statement that the "faith
and credit intended by the Constitution" could not be interpreted to
mean "legal effect." Moreover, Rush and Radcliff obviously did not
share Washington's view in Green that if the "such faith and credit"
command in the implementing statute were interpreted to be an evi-
dentiary command, Congress would have acted unconstitutionally by
subtracting from the evidentiary force due to judgments in the first
sentence. Rather, Rush and Radcliff believed that giving a judgment
the same evidentiary effect that it would have where it was rendered
could not be less than "full faith and credit."

Justice Kent agreed that the implementing statute was not an at-
tempt to declare the effect that judgments from one state should have
in another. Kent observed that the Articles of Confederation had con-
tained a Full Faith and Credit Clause and discussed the cases decided
under that Clause, concluding that state judgments under that clause
were "not regarded . . . as of binding and conclusive effect; and the
defendant was admitted to deny the regularity and equity of the pro-
ceedings by which the judgment was obtained."1 96 The Constitution:

by authorizing Congress to prescribe not only the manner in
which the acts, records and proceedings of other States shall
be proved, but their effect, evidently distinguished between

195. Id. at 476.
196. Id. at 479.
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giving full faith and credit, and the giving effect to the records
of another State, and until Congress shall have declared by
law what that effect shall be, the records of different States
are left precisely in the situation they were in under the arti-
cles of confederation. 19 7

Kent added that Congress had not declared the effect of state
judgments in the implementing statute, but rather had left:

the question as to the effect of such records precisely where it
found it. The articles of confederation, in the first instance,
and the Constitution, in the second, had already declared
that such records and proceedings were to receive full faith
and credit; and this act, without prescribing the effect, de-
fines, or, rather, qualifies, the faith and credit they are to
receive. 198

Finally, after discussing and criticizing Wilson's opinion in Arm-
strong v. Carson, Kent stated: "It is pretty evident that the Constitu-
tion meant nothing more by full faith and credit, than what respected
the evidence of such proceedings; for the words are applied to public
acts as well as to judicial matters; nor ought the act of Congress to be
carried further than the words will warrant."1 9 9

Kent's opinion was typical in its view of the evidentiary nature of
the first sentence of the Full Faith and Credit Clause.200 However,
aspects of his opinion on the implementing statute are unusual.
Washington worried that if the implementing statute was construed
as an evidentiary command, it would be unconstitutional. Rush and
Radcliff disagreed, feeling that the statute, as an evidentiary com-
mand, simply defined what "full faith and credit shall be given" meant
and that the definition was correct. In contrast, Kent's opinion sug-
gests that Congress had qualified the evidentiary command of the first
sentence of the Full Faith and Credit Clause, and he was not troubled
by this. In other words, he did not share Washington's concern that

197. Id. at 480.
198. Id.
199. Id. at 481.
200. There is a curious and widespread view that opinions like Kent's mean that the

first sentence of the Full Faith and Credit Clause is not self-executing. For example,
consider the following evaluation of Kent's opinion by a modern commentator: "In effect,
Judge Kent's position denies the self-executing, mandatory nature of the first sentence
of the [Full Faith and Credit] Clause." Timothy Joseph Keefer, Comment, DOMA as a
Defensible Exercise of Congressional Power Under the Full-Faith-and-Credit Clause, 54
WASH. & LEE L. REV. 1635, 1648-49 (1997). This is, of course, quite untrue. No one in
the early period denied that the first sentence of the Clause operated without the need
for congressional intervention - i.e., no one denied the first sentence was self-execut-
ing. The controversy was over the scope of the first sentence. The only thing that Kent's
opinion says is that the first sentence provides for an evidentiary effect, not a substan-
tive effect. The evidentiary effect was clearly self-executing, and no one, including Kent,
ever said that it was not.
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the statute would be unconstitutional if it subtracted from the content
of the first sentence of the Clause.

It is also important to note that Kent found support for an eviden-
tiary interpretation of the first sentence in the fact that the command
of that sentence included public acts. He apparently found it incon-
ceivable that the framers had given something other than an eviden-
tiary command pertaining to public acts, considering the way in which
the first sentence was framed. This makes it unlikely that he would
have considered it plausible for the language of the first sentence of
the Clause to include broad conflict-of-laws commands to the states.
As we have seen, his view was shared by other judges in this
period.201

Justice Lewis agreed with Radcliff and Kent that the implement-
ing statute did not prescribe the effect of judgments: "In terms it cer-
tainly does not. On the contrary, it limits and restrains the generality
of the first period of the article under consideration .... ,20 2 However,
he went on to argue that even if the statute was an attempt to declare
the effect of state judgments in other states, it still should not be inter-
preted as making such judgments conclusive in New York, because it
would become necessary to examine their effect in the state where
they were rendered. 20 3 "And it certainly never could be intended to
give such judgments greater effect here than they would have
there."204 Like Johnson of South Carolina, therefore, Lewis showed
concern about judgments of other states being elevated above the force
of domestic judgments of the enforcing state.

Justices Thompson and Livingston dissented from the majority
view of the statute and Constitution. Thompson thought the cases
under the Articles of Confederation Clause were distinguishable, and
he thought Wilson's opinion in Armstrong v. Carson correct.20 5 As to
the language of the implementing statute, he stated that "[a]lthough
the act of Congress does not adopt the term effect, as stated by the
judge, yet, if it means anything, it means to declare the effect."206 Af-
ter quoting the language of the implementing statute, he added:

If the Constitution, instead of saying the records, &c., shall
have full faith and credit given them, had adopted the precise
language of this act, it appears to me there would have been
but little doubt but that it would have been considered
equivalent to declaring such records to have the like effect in

201. See supra notes 161, 182 and accompanying text.
202. Hitchcock, 1 Cai. R. at 483.
203. Id. at 483-84.
204. Id. at 484.
205. See id. at 463-65.
206. Id. at 465.
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every court within the United States as in the courts of the
State where rendered. It being a subject within the power of
Congress to declare the effect, I do not see why the act ought
not to receive the same construction. If nothing more was in-
tended than to declare the manner of authenticating such
records and proceedings, this part of the act is useless; nay,
worse, it is mischievous, being calculated to mislead.20 7

Although this is essentially the same argument that we have seen

before, for example, in Wilson's opinion in Armstrong,20 Thompson's
hypothetical redrafting of the Constitution is instructive. The English

materials indicated that the terms "faith" and "credit" were flexible

and could be used to declare a conclusive effect of judgments on the

merits. 20 9 The materials we have seen about how the words were un-

derstood in the Constitution indicate that they were not used in that

fashion there, but instead were used to give a far narrower eviden-

tiary command, leaving Congress with the exclusive power to declare

effect. However, the position of judges like Thompson and Washing-

ton, who were concerned about how Congress used the terms in the

implementing statute, is not unreasonable. Just what was Congress

up to, anyway? As indicated above, I believe there is a plausible an-

swer, but it does not necessarily resolve all the problems that judges

like Washington and Thompson saw with the statute.210

Justice Livingston took the strongest position of any judge during

this early period about the meaning of the first sentence of the Full
Faith and Credit Clause:

What other signification, so natural or obvious, can be affixed
to the terms, "full faith and credit," as that, when the exist-
ence of these judgments is once established ... they shall be
received as containing the whole truth and right between the
parties, and that the matters or points settled by them shall
not be drawn into dispute elsewhere. If open to litigation,
there is an end of all faith and credit whatever .... Now, to
give full faith and credit to a record cannot consist with not
believing it ourselves, or permitting others to make aver-
ments against it.2 11

Interestingly, however, Livingston, after discussing the imple-

menting statute, expressed doubt about the wisdom of giving Con-
gress the power to declare effect in the Constitution at all:

[M]y opinion is drawn from the Constitution, and is alto-
gether independent of this act; for it is not clear that Con-

207. Id. at 465-66.
208. See supra notes 147-49 and accompanying text.
209. See supra notes 28-29 and accompanying text.
210. See infra notes 250-54 and accompanying text (Section III(B)(5)).
211. Hitchcock, 1 Cai. R. at 469.

19981



CREIGHTON LAW REVIEW

gress had anything to do with. the effect of domestic
judgments. It is extraordinary, to say the least, that after the
Constitution had declared that "full faith and credit" were to
be given them, it should be left with Congress to vary their
operation, if they thought proper. The effect could as easily
be settled by the Constitution, as referred to Congress. I am,
therefore, inclined to think, that the "effect," spoken of in the
4th article, refers to the proof to be prescribed by Congress,
that being its immediate antecedent. They were first to say
how these judgments were to be proved, and then declare the
effect of such proof, and, perhaps, this is the true intent of the
act, which substantially says, that such proof (after prescrib-
ing its nature) shall be as good evidence abroad, of the exist-
ence of the judgment, as the record itself is at home.2 12

Livingston's opinion about the powers of Congress is, of course, a
byproduct of his judgment that the Constitution had already declared
effect by means of the language "full faith and credit shall be given."
No other judge took as strong and explicit a position on this issue as
he did. Even Wilson in Armstrong qualified his position on the first
sentence of the Clause by suggesting that there were doubts about its
meaning. All other judges who devoted any space to the question in
their opinions had disagreed with this reading of the first sentence,
even Washington, who agreed with Wilson that the implementing
statute was an attempt to declare the effect of state judgments in
other states. Livingston's reading of the effects clause of the Constitu-
tion is, therefore, a minority view.

Moreover, to paraphrase Livingston, his view did cause some
"mischief." In his Commentaries on the Constitution of the United
States, published in 1833, Joseph Story set out Livingston's view as
well as the view that the Constitution did not abolish the rule that
state judgments were, like foreign nation judgments in English law,
only prima facie evidence of a debt.213 Story then indicated that Liv-
ingston's view "seems now to be considered the sounder interpreta-
tion."2 14 As I will show below, there is a small amount of evidence
supporting the Livingston-Story view before 1813, when the Supreme
Court resolved the question of the implementing statute's meaning.
However, as noted above, the view was a distinct minority, and insofar
as the reported cases are concerned, it remained so. To this point
alone, we have seen a solid majority of judges favoring the view that
the first sentence of the Full Faith and Credit Clause embodied an

212. Id. at 471.
213. See 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED

STATES 182 (1833).
214. STORY, supra note 213, at 182.
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evidentiary command and gave Congress the exclusive power to de-
clare the substantive effect of judgments on the merits. Furthermore,
Livingston's view on the Constitution, as Story's, did not take into ac-
count the inclusion of public acts in the first sentence of the Clause, a
matter which other judges like Kent considered to be the most serious
possible objection to a broad interpretation of that sentence. For what
it is worth, Story himself had expressed a different view in 1805. In
his work, A Selection of Pleadings in Civil Actions, Story had, in com-
menting on pleas in actions of debt on judgments, quoted the language
of the Constitution and implementing statute, and then stated:

It has been questioned under this law [referring to the imple-
menting statute], whether a Court is bound 'to enforce the
judgment of a Court in another State as a matter of course,
and without inquiry of the grounds of the judgment. The act
of Congress seems to provide for the evidence only. In Eng-
land the Courts will not enforce judgments rendered by the
Courts of their colonies, as judgments, but only as evidence,
prima facie, of a debt.2 15

Of course, if the implementing statute only provided a rule of evi-
dence, the Constitution, which also used the words "faith" and
"credit," would do no more.2 16

In any case, Livingston's opinions cannot provide solace to those
who argue against the constitutionality of DOMA. As we have seen
before and will see again later, even the most adamant opponents of
DOMA's constitutionality are on record as agreeing that the Constitu-
tion allows Congress to declare the positive, substantive effect that
state statutes should have in other states. 217 If this is so, Thompson's
view cannot be correct, as it would forbid Congress from declaring any
substantive effect - and therefore forbid Congress from giving any

215. JOSEPH STORY, A SELECTION OF PLEADINGS IN CIVIL ACTIONS, SUBSEQUENT TO

THE DECLARATION: WITH OCCASIONAL ANNOTATIONS ON THE LAW OF PLEADING 296
(1805).

216. New York decided two other cases concerning foreign judgments, but neither of
them shed further light on the meaning of the Full Faith and Credit Clause and imple-
menting statute. See Post v. Neafie, 3 Cai. R. 22 (N.Y. Sup. Ct. 1805); Taylor v. Bryden,
8 Johns. 173 (N.Y. Sup. Ct. 1811). Post involved the issue of whether an action of debt
would lie on the decree of a court of chancery in another state if the decree was simply
for the payment of money. The court held that it would. Justices Kent and Thompson
dissented, the latter on the ground that Hitchcock should control, because he feared
that if the decree was reopenable under the principle of the latter case, the court of law
might become involved in "equitable discussions" and might not be competent to give
the relief necessary. Post, 3 Cai. R. at 36-37. In Taylor, the court adhered to Hitchcock,
but was concerned with the question of "how far, and to what extent ... the English
courts permit foreign judgments to be opened, to let in a re-examination of the merits."
Taylor, 8 Johns. at 177-78.

217. See infra notes 423-36 and accompanying text (Section VI).
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choice-of-law commands to the states. That might invalidate DOMA,
but it would also throw out the baby with the bath water.

Massachusetts first spoke on the interpretation of the implement-
ing statute in 1805. In Bartlet v. Knight,2 18 an action of debt was
brought in Massachusetts on a New Hampshire judgment. The de-
fendant, before the Massachusetts Supreme Judicial Court, argued
that the implementing statute, by declaring state judgments to be en-
titled to "such faith and credit" as they would receive in the state from
which they were taken, merely made them:

incontrovertible evidence of every thing that appeared by the
record, viz., that the judgment was recovered, by and against
the parties named, for the sum and for the cause of action
expressed; in the manner stated, i.e. whether upon default or
trial ... [and] that, in every other respect, they were on the
footing of foreign judgments .... 219

The court unanimously agreed with the defendant's argu-
ment. The court included Justice Thatcher, who had been a
member of the congressional committee that drafted the im-
plementing statute, and Justice Sedgwick, who had been a
member of the House of Representatives in the First
Congress.

2 20

Justice Thatcher indicated:
that the article in the constitution of the United States and
the act of congress, which have been cited, do not admit of the
construction contended for by the counsel for the plaintiff, but
that the facts pleaded are by law pleadable; and as they
would have been a legal bar to an action on the note, so they
are, of course, to the present action of debt upon a judgment
recovered in the state of New Hampshire on the note; and the
defendant is entitled to judgment.2 21

Justice Sewall stated that his opinion was:
that the effect of a judgment, that is, the rights of the party
claiming under it, and the liability of the party charged by it,
are not enlarged or affected by the constitution or law of the
United States .... The article cited from the constitution of
the United States, and the act of congress pursuant to it, ap-
pear to me to be confined to the sole purpose of directing the
modes of proof and the effect thereof, to be employed in au-
thenticating records, when certified from one state to an-
other, within the United States.22 2

218. 1 Mass. 401 (1805).
219. Bartlet v. Knight, 1 Mass. 401, 404 (1805).
220. Nadelmann, 56 MICH. L. REV. at 64.
221. Bartlet, 1 Mass. at 404-05.
222. Id. at 406.
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Justice Sedgwick stated that the implementing statute did not de-

clare the effect of state judgments in other states:

What the effect shall be is not declared by the statute. It is
indeed provided, that, being authenticated, they shall in all
events have such faith and credit given to them as they are
entitled to in the state from which they are taken. The mean-
ing I take to be this, and no more; that they shall be incontro-
vertible and conclusive evidence of their own existence, and of
all the facts expressed in them. The act, however, stops short
of declaring what shall be their effect; and congress have
wisely left this to the judicial department. 2 23

The fact that Thatcher and Sedgwick did not view the Constitu-

tion or statute as imposing a directive to treat the judgments of sister

states as conclusive on the merits is significant. These men were inti-

mately involved in the creation of the statute and would have been in

an excellent position to know its intended meaning. Furthermore,
their opinions on both the Constitution and statute corresponded with

the vast majority of other judges who had considered the interpreta-

tion of the provisions at the time they ruled. Note also that

Sedgwick's statement that "congress have wisely left" the effect of

other states' judgments to the judicial department cannot, in context,

mean that the courts were authorized to create broad rules of jurisdic-

tion, conflict of laws, and scope of judgments under the Full Faith and

Credit Clause or statute. The statement is most reasonably read as

one referring to the power of the "judicial department" in administer-

ing the traditional common-law rules governing foreign judgments.

This is confirmed by a later case from Massachusetts reversing

the Supreme Judicial Court's position about the meaning of the imple-

menting statute. In Bissell v. Briggs,224 a majority of the court, com-

223. Id. at 409. Subsequently, Sedgwick, in a statement about the first sentence of

the Full Faith and Credit Clause, indicated a willingness to read the Clause as having

elevated sister-state judgments above foreign judgments in order to prevent the Clause

from being "altogether idle and insignificant." Id. at 409. However, he was unwilling to

read the Clause "in all cases" as having elevated sister-state judgments to "the same

effect as a domestic judgment." Id. at 410. What then did the first sentence, in his view,
do? He stated that at the least, "the courts of the other states shall never be charged
with collusion, corruption, or a mere error ofjudgment." Id. at 409. Later, he also sug-

gested that if there is an actual trial in the judgment-rendering state, "the judgment
will be conclusive," and perhaps also "it may not be going too far to say that if there be

personal notice to the defendant, and on his part no disability, that the judgment shall

be binding upon him; and it will, in all cases, on this construction, conclude the plain-

tiff." Id. at 410. These statements about the construction of the Constitution appear to

be more trial balloons than considered judgments by Sedgwick, because he nowhere
attempts to square them with his (and the majority's) evidentiary interpretation of the

implementing statute. It may be that he was attempting to apply something like

Story's strained evidentiary interpretation of the implementing statute in Mills v.

Duryee to the Constitution. See infra notes 241-49 and accompanying text.
224. 9 Mass. 461 (1813).
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prised of Chief Justice Parsons and Justice Parker, seemed to hold
that the Constitution declared the effect that state judgments should
have in other states and the implementing statute declared the "effect
of the authentication," a view similar to that of Justice Livingston's
opinion of Congress's power to declare effect under the second sen-
tence of the Full Faith and Credit Clause. However, Justices
Sedgwick and Thatcher did not participate in the decision, and Justice
Sewall dissented. Chief Justice Parsons stated:

It has been ... objected, on the part of the defendant in the
case at bar, that the provision in the federal constitution has
no force until Congress declare the effect of judgments ren-
dered in any of the United States, and that Congress has
made no such declaration.
But this objection is founded on an erroneous construction of
the constitution; for, by the express words of the constitution,
all the effect is given to judgments rendered in any of the
United States, which they can have, by securing to them full
faith and credit, so that they cannot be contradicted, or the
truth of them denied. And the future effect which Congress
was to give relates to the authentication, the mode of which is
to be prescribed. In this sense the Congress understood the
subject; for, after providing a mode of authentication, it is en-
acted that judgments so authenticated shall have the same
full faith and credit given to them in every state, as they have
in the state from whence they were taken.2 25

Despite the majority's broad interpretation of the first sentence of
the constitutional clause and the narrow interpretation of Congress's
power, the opinion cannot give much comfort to those who argue that
broad conflict-of-laws commands were incorporated into the first sen-
tence of the Full Faith and Credit Clause. For Chief Justice Parsons
continued, stating that neither the Constitution nor the implementing
statute altered the pre-constitutional power of the states vis-a-vis
each other in terms of judicial or legislative jurisdiction:

[N]either our own statute, nor the federal constitution, nor
the act of Congress, had any intention of enlarging, re-
straining, or in any manner operating upon, the jurisdiction
of the legislatures, or of the courts of any of the United States.
The jurisdiction remains as it was before; and the public acts,
records, and judicial proceedings, contemplated, and to which
full faith and credit are to be given, are such as were within
the jurisdiction of the state whence they shall be taken.
Whenever, therefore, a record of a judgment of any court of
any state is produced as conclusive evidence, the jurisdiction
of the court rendering it is open to inquiry; and if it should

225. Bissell v. Briggs, 9 Mass. 461, 467 (1813).
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appear that the court had no jurisdiction of the cause, no
faith or credit whatever will be given to the judgment.22 6

Describing an earlier federal case, he observed that the court

there had held that states were not obligated to enforce the public acts

of other states except when the legislature that passed them had

power to do so:

This question came before the Circuit Court of the United
States holden at Exeter some years since. Dr. Scott, late of
Boston, while he lived, was seised of lands in New Hamp-
shire. His administrator obtained a license from the legisla-
ture of Massachusetts to sell those lands, and under that
license they were sold. When the children of Dr. Scott came
of age, they sued a writ of entry against the assignee of the
purchaser, to recover the lands. The license and sale under
the authority of the state of Massachusetts were given in evi-
dence in the defence; and the federal constitution and the act
of Congress were relied on. But the Court were of opinion
that the full faith and credit that were to be given to public
acts of the legislature, were confined to those acts which a
legislature had lawful authority to pass; and that it was not
within the jurisdiction of the legislature of Massachusetts to
license the sale of lands in New Hampshire.22 7

It is important to note that in these passages, the majority does

not say that the first sentence of the Full Faith and Credit Clause

incorporated conflict-of-laws or jurisdictional directives, but that

neither the Constitution nor the act of Congress had "in any manner

operat[ed] upon" the preexisting jurisdiction of the courts and legisla-

tures of the states. As I will show below, the United States Supreme

Court eventually adopted this same view explicitly. The majority in

Bissel did not state the source of the rules of legislative and judicial

jurisdiction that limited the power of the states. However, in adopting

the position of the court in Bissell, the Supreme Court stated the

source of these rules precisely. The source was the same one referred

to by James Wilson in the Constitutional Convention, though in

slightly different language.2 28

Justice Sewall, dissenting in Bissell, pointed both to Bartlett v.

Knight and Hitchcock v. Aicken in protest of the majority's decision.22 9

Reviewing the cases decided under the Articles of Confederation

Clause,230 Sewall identified a problem with the majority's view of

226. Bissell, 9 Mass. at 467.
227. Id. at 467-68.
228. See infra notes 261-73 and accompanying text (discussing DArcy v. Ketchum,

52 U.S. 174 (1850)).
229. Bissell, 9 Mass. at 470-71.
230. Id. at 472-74.
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things. Addressing the majority's view of the ability of a judgment-
enforcing court to question the jurisdiction of the judgment-rendering
court, he pointed out that "[t]o inquire of the jurisdiction of a supreme
or superior court, from which a judgment is certified, is to refuse full
faith and credit; and judgments are certainly deprived, in the outset of
the inquiry, of the effect to which they would be entitled, in the state
from whence they are taken."23 1 Thus, Sewall understood that the
rules of jurisdiction the majority was referring to were rules that
would invalidate the judgment in the courts of another state, but not
in the courts of the state where the judgment was rendered. This
posed the problem that, under the majority's interpretation of the
Constitution and the implementing statute, there could be judgments
valid in the state where they were rendered which could not be en-
forced elsewhere; and, although Sewall did not state this explicitly,
under the majority's narrow interpretation of Congress's powers
under the second sentence of the Clause (which was also the Living-
ston-Story view discussed above), Congress could not modify the legis-
lative or judicial jurisdiction of the states to alter any inconvenience
that might result from the pre-constitutional relationships of the
states as independent sovereigns relative to each other.

In any case, Sewall's view of the Constitution and statute re-
mained as they had been in Bartlett. Citing the majority position in
Hitchcock v. Aicken as the "better opinion," Sewall observed that "by
the full faith and credit provided for in the clause cited from the fed-
eral constitution, and in the statute enacted pursuant thereto, is not
intended legal operation and effect, but the effect of evidence, to be
received as competent under the formalities prescribed."2 3 2

New Jersey, like Massachusetts, first interpreted the implement-
ing statute in 1805. In Curtis v. Martin,23 3 the New Jersey Supreme
Court of Judicature held that a Pennsylvania judgment obtained in a
proceeding by foreign attachment was reexaminable on the merits on
a plea of nil debet. Justice Pennington concluded that Congress had
declared the effect that sister-state judgments should receive in the
implementing statute, but concluded that judgments by foreign at-
tachment would presumably be reexaminable in Pennsylvania. 234

However, on the issue of the Constitution's meaning, he was
equivocal:

By the first member of the section under consideration, I con-
sider that the framers of the constitution intended a general

231. Id. at 474.
232. Id. at 475.
233. 2 N.J.L. 377 (1805).
234. Curtis v. Martin, 2 N.J.L. 377, 378-85 (1805).
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declaration, that the records and proceedings of the courts of
the several States in the Union should be treated with great
respect, by full faith and credit being given them in every
other State in the Union. But as this declaration was not de-
fined with accuracy, and was subject to be misunderstood,
from whence a diversity of construction might arise, they pro-
ceeded further to declare, that Congress might, by a general
law or one uniform rule, more particularly mark out the effect
and define the general power thus given.2 35

Justices Kirkpatrick and Rossell concurred only on the ground
that judgments by foreign attachment could be reexamined, reserving
decision on the general question of whether sister-state judgments
should be given a conclusive effect. 23 6 Thus, Curtis adds little to what
we know about the opinions of the state judges about the meaning of
the Constitution or implementing statute.

Finally, in Rogers v. Coleman,23 7 Kentucky held that the Consti-
tution and the implementing statute both meant the same thing and
required the states to give conclusive effect to the judgments of other
states. This made it the only state to so hold without equivocation.
The court's opinion viewed the "such faith and credit" command of the
implementing statute as equivalent to a command of "full faith and
credit." The court stated:

To give such faith and credit to the records abroad, as they
would have at home, is certainly giving them "full faith and
credit." The constitution of the United States can require no
more; and the law of congress on the subject (whether we re-
gard the effect of the authentication, by which the credit and
faith is to be demanded, or the effect of the contents of record)
can mean no more or less. 238

The court's reference to the possibility that "effect" in the imple-
menting statute might refer to the "effect of the authentication," is
support for the Livingston-Story view of a narrow power in Congress
to declare the effect only of "authentication," but here the statement is
made in the context of the statute's meaning, leaving it in doubt
whether the court viewed Congress's power under the Constitution to
be limited to declaring the "effect" of the authentication.

235. Curtis, 2 N.J.L. at 380.
236. Id. at 385.
237. 3 Ky. (Hard.) 422 (1808).
238. Rogers v. Coleman, 3 Ky. (Hard.) 422, 424 (1808).
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3. Summary of the Results in the Lower Federal Courts and State
Courts Through 1813

Considering only the judges who explicitly addressed the question
of whether the implementing statute declared the effect of state-court
judgments or merely declared a rule of evidence, a total of ten judges
indicated that the statute was evidentiary only. These judges com-
bined in five cases to hold that the statute declared a rule of evidence
only. Six judges declared that the implementing statute declared the
effect of state judgments in other states, and three cases held that the
implementing statute declared effect. One other case, Rogers v. Cole-
man from Kentucky, seemed to hold that the statute declared the ef-
fect of the authentication provided for in the statute, rather than an
effect on the merits of the case. Two judges, Kirkpatrick and Rossell
in New Jersey, reserved judgment about whether state judgments had
to be given conclusive effect in other states.

On the important question of meaning of the Constitution, ten
judges combined to produce a majority view in six cases that the first
sentence of the Full Faith and Credit Clause declared a rule of evi-
dence only. Five judges declared that the Constitution directly de-
clared the effect of state judgments in other states, with one, Wilson,
expressing some doubt about this interpretation. 2 39 Two others, Par-
sons and Parker in Massachusetts, expressed the opinion that while
the Constitution declared the effect of state judgments, it did not
touch the preexisting legislative and judicial jurisdiction of the states.
These two, along with Livingston of New York and Pennington of New
Jersey, expressed the opinion that the "effects" clause of the Constitu-
tion only allowed Congress to declare the effect of authentication, not
the effect of judgments or public acts on the merits. However, Pen-
nington of New Jersey only stated that this was the proper interpreta-
tion of the implementing statute, leaving his opinion unclear about
Congress's power under the Constitution.

A clear majority of judges and cases therefore rejected a broad
reading of both the Constitution and the implementing statute. I
make this point explicitly, because some commentators have asserted
that a majority of judges in this early period read the first sentence of
the Full Faith and Credit Clause as containing conflict of laws princi-

239. Fairness requires that Washington be added to this list with Wilson because of
the former's opinion in Banks. However, Washington is really in an intermediate posi-
tion, because his much more elaborate opinion in Green obviously represented a differ-
ent opinion about the Constitution, though not about the statute. Justice Sedgwick, of
Massachusetts, is included in the count of judges favoring an evidentiary interpretation
of the statute, but because of his peculiar ramblings about the Constitution, is not in-
cluded in the count ofjudges favoring an evidentiary interpretation of the first sentence
of the Full Faith and Credit Clause. See supra note 223 and accompanying text.
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ples.2 40 To the contrary, no judge stated and no case held expressly
that the first sentence of the Clause contained conflict-of-laws or juris-
dictional commands. Rather, what the judges said was that the Con-
stitution did not operate on the preexisting rules of jurisdiction that
governed the power of the states vis-a-vis each other. Twentieth cen-
tury readers of this kind of language may "construe" it to mean that
the rules of jurisdiction were embodied in the Constitution, but that
was not the way the judges and courts in this early period viewed the
legal universe. Moreover, as we will see, this view persisted for a sub-
stantial time to come, and the view was not just expressed in cases
involving the Full Faith and Credit Clause or its implementing stat-
ute, but in other kinds of cases as well.

4. Mills v. Duryee

In 1813, the Supreme Court of the United States authoritatively
resolved the question of the meaning of the implementing statute in
the case of Mills v. Duryee.24 1 The suit was an action of debt in the
United States Circuit Court for the District of Columbia on a New
York judgment. The defendant pleaded nil debet, to which the plain-
tiff demurred. The circuit court held the plea bad. The Supreme
Court, in an opinion written by Justice Story, affirmed. After quoting
the language of the Constitution and the implementing statute, Story
stated:

It is argued that this act provides only for the admission of
such records as evidence, but does not declare the effect of
such evidence when admitted. This argument cannot be sup-
ported. The act declares that the record duly authenticated
shall have such faith and credit as it has in the state Court
from whence it is taken. If in such Court it has the faith and
credit of evidence of the highest nature, viz. record evidence,
it must have the same faith and credit in every other Court.
Congress have therefore declared the effect of the record by
declaring what faith and credit shall be given to it. 24 2

Although Mills addressed the meaning of the implementing stat-
ute, it did not discuss the meaning of the first sentence of the Full
Faith and Credit Clause. Throughout the Court's opinion, the issue
was addressed exclusively as one of statutory interpretation. 243 Fur-
thermore, toward the end of the opinion, Justice Story stated:

240. See infra notes 307-99 and accompanying text (discussing Professor Laycock's
examination of the evidence).

241. 11 U.S. (7 Cranch) 481 (1813).
242. Mills v. Duryee, 11 U.S. (7 Cranch) 481, 484 (1813).
243. Mills, 11 U.S. (7 Cranch) at 484-85.
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Were the construction contended for by the Plaintiff in error
to prevail, that judgments of the state Courts ought to be con-
sidered prima facie evidence only, this clause in the constitu-
tion would be utterly unimportant and illusory. The common
law would give such judgments precisely the same effect. It is
manifest however that the constitution contemplated a power
in congress to give a conclusive effect to such judgments. And
we can perceive no rational interpretation of the act of con-
gress, unless it declares a judgment conclusive when a Court
of the particular state where it is rendered would pronounce
the same decision. 24 4

The above passage is consistent with the materials previously ex-
amined from the constitutional convention forward. Justice Story's
emphasis here is on the power given by the second sentence of the Full
Faith and Credit Clause to Congress, not the self-executing command
of the first sentence. If the first sentence required state courts to give
a substantive effect to the judgments of other states, the implement-
ing statute, as construed in Mills, would have been unnecessary.

In addition, the arguments of both counsel in Mills, as well as all
of the reported opinions of the Justices in the case, were framed in
evidentiary terms, indicating that counsel and the Court were sensi-
tive to the evidentiary meaning of the words "faith" and "credit."
Francis Scott Key, for the plaintiff in error, argued that:

[the] true construction of that part of the constitution and
laws of the United States will confine their operation to evi-
dence only, and will not justify such an alteration in the rules
of pleading. The 'effect' to be given to such copies is their 'ef-
fect' as evidence, for it is not pretended that an execution
could issue here upon such a record.
If nul tiel record is the proper plea, or could be pleaded in
such a case, there are no means of procuring and inspecting
the original record, (which is essential under such an issue;)
and the constitution and law, not having provided for this, it
must be presumed, did not intend it. 245

Jones, for the defendant in error, countered with the following ar-
gument: "It is admitted that a record authenticated pursuant to the
act of Congress, is to have the effect of evidence only; but it is evidence
of the highest nature, viz. record evidence."24 6 Thus, both lawyers
were accepting as a basic premise of their argument that the 1790 Act

244. Id. at 485 (emphasis added).
245. Id. at 481-82. Recall that the dilemma Key posed about the plea of nul tiel

record was a real one under the forms of action, and that Massachusetts had dealt with
it explicitly before the Articles of Confederation when framing its statute elevating sis-
ter-state judgments to the status of domestic judgments in Massachusetts. See supra
note 78 and accompanying text.

246. Mills, 11 U.S. (7 Cranch) at 482.
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established a rule of evidence, but this could only be true if, as the
preceding materials indicate, the words "faith" and "credit" were being
used in an evidentiary sense in the statute. If they were so used in the
statute, it seems compelling that they were also used in an evidentiary
sense in the Constitution.

Story's opinion in Mills also contains proof of the evidentiary
character of the words "faith" and "credit," as does Justice Johnson's
dissent. Recall that in the first quoted passage from Mills, above,
Story labored to keep the reasoning of his opinion consistent with the
evidentiary meaning of the words "faith" and "credit" by stating that if
a state "record" had "the faith and credit of evidence of the highest
nature, viz. record evidence, it must have the same faith and credit in
every other Court."24 7 In contrast, Johnson, like a majority of other
judges, could not swallow the idea that Congress had intended to de-
clare the effect that judgments rendered in one state should have in
other states through the use of the evidentiary terms "faith" and
"credit." After explaining that a "judgment of an independent uncon-
nected jurisdiction is what the law calls a foreign judgment" to which
the plea of nil debet was proper,2 48 Johnson stated:

If a different decision were necessary to give effect to the 1st
section 4th article of the constitution, and the act of 26th
May, 1790, I should not hesitate to yield to that necessity.
But no such necessity exists; for by receiving the record of the
state Court properly authenticated as conclusive evidence of
the debt, full effect is given to the constitution and the law.
And such appears, from the terms made use of by the legisla-
ture, to have been their idea of the course to be pursued in the
prosecution of the suit upon such a judgment. For faith and
credit are terms strictly applicable to evidence. 24 9

247. See supra note 242 and accompanying text.
248. Mills, 11 U.S. (7 Cranch) at 485-86.

249. Id. at 486. Recall that Chief Justice Marshall, in Peck v. Williamson, had pre-
viously expressed the opposite opinion of the implementing statute's meaning than the
one adopted by the majority. See supra note 165 and accompanying text. Given this
fact, why did Marshall not also dissent? Professor Nadelmann explains:

The last sentence [of Story's opinion], "On the whole, the opinion of a majority
of the court is that the judgment be affirmed," and the fact that Story had to
write the opinion, perhaps suggest[s] that the majority was in agreement on
nothing but the result. And the Chief Justice may have disagreed. For, as he
later revealed, it was his custom to acquiesce silently in the opinion of the
Court when he had "the misfortune to differ from it."

Nadelmann, 56 MICH. L. REV. at 68 (citations omitted). Nadelmann later added:
"Hardly explained by the junior member on the Court is why acceptance of a record as
full evidence of the statements in the record must mean recognition of the adjudicated
issue as conclusive." Id. (citation omitted).

1998]



CREIGHTON LAW REVIEW

5. The Evidentiary Meaning of the 1790 Implementing Statute

Enough has been presented up to this point to indicate that those
courts and judges who considered the first implementing statute to be
an attempt to declare the effect that state judgments should have in
other states were incorrect. As Judge Rush, echoed by John Marshall,
stated, it was "absurd to suppose" that "the Constitution intended to
convey one idea by the words faith and credit, and the law a different
and distinct idea by the same words."250 But if this is so, it is fair to
ask just what Congress was up to in the statute when they required
"such faith and credit" to state judgments as they would have in the
states where they were rendered?

Although we have no direct evidence about Congress's purpose, a
fair guess is that it was trying to say that state judgments that would
not be admissible in other courts within the same state would also not
be admissible in the courts of other states. The evidence indicates
that the language of the first sentence of the Full Faith and Credit
Clause meant only that states were obligated to admit the public acts,
records, and judicial proceedings of other states as full proof of their
own existence and contents. It seems clear that this command would
have produced a problem in cases where a judgment was rendered by
a state court of inferior jurisdiction that would not be given any effect,
not even an admissibility effect, in the other courts of the same state.
While the latter courts would not be required to admit the judgment
into evidence, the mandatory language of the first sentence of the Full
Faith and Credit Clause would require that the judgment be admitted
into evidence in the courts of other states. To avoid this problem, Con-
gress provided for admissibility only when it would exist in the other
courts of the state where the judgment was rendered. 2 5 1

Note also that this would explain why Congress provided for au-
thentication of state public acts in the first implementing statute, but
did not provide that they had to be given "such faith and credit" as
they would receive in the state where they were enacted. There was
no problem of a state statute being inadmissible in the state where it
was enacted. Domestic statutes did not have to be admitted into evi-
dence, because a state would (and will today) always take judicial no-
tice of the laws created by its own legislature. Statutes were admitted
into evidence only when proof of foreign law was necessary. There-

250. Wright v. Tower, Browne's R. App. i, xiii (Pa. 1801); see also Peck v. William-
son, 19 F. Cas. 85 (C.C.D. N.C. 1813) (stating that to suppose that Congress has de-
clared effect in the statute is to suppose that "they use the words 'faith and credit' in a
sense different from that which they have in the clause of the constitution upon which
they were legislating").

251. Whitten, 12 MEM. ST. U. L. REV. at 52-53.
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fore, there could be no case in which a statute would be inadmissible
in the state where it was enacted, but the first sentence of the Full
Faith and Credit Clause would require that it be admitted into evi-
dence in another state. Consequently, the implementing statute
needed only to provide for authentication of state statutes so that they
could be admitted into evidence as full proof of their own existence
and contents in other states in accord with the first sentence of the
Clause.

252

Furthermore, it should be noted that if Congress had really in-
tended to create a rule of substantive effect in the statute, it probably
would not have referred that effect to the law of the judgment-render-
ing state. After almost two centuries of the "same effect" rule of Mills,
the rule seems natural to us, but it is doubtful if it would have seemed
as natural to the lawyers and judges of the late eighteenth and early
nineteenth centuries. Recall that, in colonial times, when Massachu-
setts decided to elevate the status of sister-state judgments to domes-
tic judgments in Massachusetts, it did not refer the effect to the law of
the judgment-rendering state, but to its own law.2 53 Furthermore, in
the state cases interpreting the implementing statute before 1813,
some judges showed great concern about a rule of effect that referred
to the law of the judgment-rendering state, fearing that such a rule
would elevate the judgments of other states to a higher status than
the forum's own judgments or produce other problems of control for
the forum. 254 Thus, it is questionable whether Congress would have
intentionally created a rule referring the substantive effect of a state
judgment to the law of the rendering state, as opposed to a rule that
was more congenial to state sensibilities.

An "evidentiary" interpretation of the implementing statute also
has the virtue of treating the words "faith" and "credit" the same in
the Constitution and the statute. Such an interpretation has the addi-
tional virtue of being consistent with the overwhelming weight of au-
thority from English law forward on the evidentiary character of the
words "faith" and "credit." This, of course, includes the most impor-
tant body of evidence that we have seen, the cases prior to Mills that
grappled with the interpretation of the statute and, in the process,
with the interpretation of the Constitution.

However, to complete the evidence that this view of the history is
correct, it is necessary to turn to the development of full faith and
credit jurisprudence after Mills. In the next section, I will show that

252. Id. at 53. In the words of the Act's title, so that the public acts of the states
could "take effect" in other states. See supra note 143 and accompanying text.

253. See supra note 77 and accompanying text.
254. See supra notes 185, 188, 204 and accompanying text.
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the Supreme Court, until the latter part of the nineteenth century,
read the Full Faith and Credit Clause the way in which I have
presented it above (and contrary to the modern view that the Clause
contains conflict-of-laws commands to the states). The fact that the
courts did not read the Full Faith and Credit Clause to impose con-
flict-of-laws commands on the states until the twentieth century is
strong evidence that the Clause was not, as an original matter, under-
stood to incorporate such commands.

V. THE INTERPRETATION OF THE FULL FAITH AND CREDIT
CLAUSE AFTER 1813

The purpose of this section is to examine the developments under
the Full Faith and Credit Clause after Mills to the extent necessary to
round out the picture of the original understanding of the relationship
between the Clause and jurisdictional and conflict-of-laws rules. In
earlier work, I have conducted a more extensive survey of the cases in
this area,2 55 and I will not duplicate that survey here. I will discuss
only the most important authorities bearing on the issues of signifi-
cance to this article, leaving the reader to consult my earlier work for
more detailed discussion of the other case law.

Dissenting in Mills, Justice Johnson had expressed concern that if
nul tiel record was the proper plea to the judgment of one state being
enforced in another, it would be impossible to raise objections to the
jurisdiction of the judgment-rendering court.25 6 Johnson cited a case
in which a $150,000 judgment was rendered in Pennsylvania upon an
attachment of a cask of wine and an action of debt on the judgment
brought in Massachusetts. 2 57 "[Ihf in this action nul tiel record must
necessarily be pleaded, it would be difficult to find a method by which
the enforcing of such a judgment could be avoided."258 If the first sen-
tence of the Full Faith and Credit Clause was understood as incorpo-
rating jurisdictional and conflict-of-laws limits on the power of the
states, Johnson's fears would have been unfounded. Judgments of one
state would be subject to those limits and would not be enforceable at
all if one of the limits was violated.

However, this was not the position of the courts that confronted
the jurisdictional issue after Mills, and it was not the position of the
Supreme Court when it ultimately resolved the question in 1850. In-
stead, the courts adopted the position of Massachusetts Supreme Ju-
dicial Court in Bissell v. Briggs. Recall that there the court stated

255. Whitten, 14 CREIGHTON L. REV. at 570-99.
256. Mills, 11 U.S. (7 Cranch) at 486.
257. Id.
258. Id.
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that neither the Constitution, nor the 1790 implementing statute had
"any intention" of "enlarging, restraining, or in any manner operating
upon, the jurisdiction of the legislatures or of the courts of any of the
United States."259 As observed earlier, this is not a statement that
the Full Faith and Credit Clause incorporates jurisdictional rules. It
is a statement that the Clause does not in any way touch the accepted,
preexisting rules of jurisdiction. The only such rules that existed were
the rules enforced under the law of nations. Recall also that Justice
Sewall recognized in dissent that this would mean there would be
judgments valid in the state where they were rendered which would
be invalid under the international rules in the courts of other
states.260

The Supreme Court finally addressed the issue directly 261 in
D'Arcy v. Ketchum.262 In D'Arcy, an action was brought in the United
States Circuit Court for the District of Louisiana on the judgment of a
New York state court. The New York suit had been brought against
four defendants on a bill of exchange. The record failed to show that
process was served on any of the defendants, but one of them ap-
peared voluntarily and pleaded the general issue and a set off. How-
ever, when the case was called for trial, that defendant defaulted.
Consequently, judgment was rendered against that defendant and
D'Arcy jointly under a New York statute providing that in a suit
against joint debtors, one of the debtors could be subjected to the pro-
cess of the court to answer the plaintiff, but if the plaintiff won, the
judgment could be executed against all the defendants. 263 When the
plaintiff sued D'Arcy on the New York judgment in Louisiana, the
United States Circuit Court enforced the judgment, and the Supreme
Court granted a writ of error.

The Court found that under the New York decisions construing
the state statute, the judgment would be considered valid and binding
against an absent defendant as prima facie evidence of a debt. Conse-
quently, because "D'Arcy's defence (sic) was in effect a demurrer to the
record evidence, it could not have been made in the courts of New
York."264 This presented the question of extraterritorial jurisdiction
- i.e., "whether the New York statute, and the judgment founded on

259. See supra note 226 and accompanying text.
260. During the first half of the nineteenth century, before the Supreme Court con-

firmed that this was the correct approach, a large number of cases supported the Bissell

holding, often citing Bissell. See Whitten, 14 CREIGHTON L. REV. at 571-81.
261. The Court dealt with jurisdiction in a number of cases, but none of them defini-

tively resolved Justice Johnson's concerns in Mills until 1850. Whitten, 14 CREIGHTON
L. REV. at 571-81.

262. 52 U.S. (11 How.) 165 (1850).
263. D'Arcy v. Ketchum, 52 U.S. (11 How.) 165, 165-68 (1850).
264. D'Arcy, 52 U.S. (11 How.) at 174.
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it, bound a citizen of Louisiana not served with process."265 The Court
observed that the state courts had uniformly held judgments rendered
without jurisdiction void and had "altogether disregarded, as inappli-
cable, the Constitution and laws of the United States."266 The Court
then examined the Full Faith and Credit Clause, the 1790 implement-
ing statute, and Mills, indicating that the latter case had been fol-
lowed in all cases where process was served on the defendant in the
original action, but acknowledging that, as Justice Johnson had ob-
served, "great embarrassment" would occur if the same interpretation
applied to other kinds of cases. 267 The Court then made the following
significant statement of the relationship between the implementing
statute and the rules of jurisdiction:

In construing the act of 1790, the law as it stood when the act
was passed must enter into that construction; so that the ex-
isting defect in the old law may be seen, and its remedy by
the act of Congress comprehended. Now it was most reason-
able, on general principles of comity and justice, that, among
States and their citizens united as ours are, judgments ren-
dered in one should bind citizens of other States, where de-
fendants had been served with process, or voluntarily made
defence.
As these judgments, however, were only prima facie evidence,
and subject to be inquired into by plea when sued on in an-
other State, Congress saw proper to remedy the evil, and to
provide that such inquiry and double defence should not be
allowed. To this extent, it is declared in the case of Mills v.
Duryee, Congress has gone in altering the old rule. Nothing
more was required.
On the other hand, the international law as it existed among
the States in 1790 was, that a judgment rendered in one
State, assuming to bind the person of a citizen of another,
was void within the foreign State, when the defendant had
not been served with process or voluntarily made defence, be-
cause neither the legislative jurisdiction, nor that of courts of
justice, had binding force.
Subject to this established principle, Congress also legislated;
and the question is, whether it was intended to overthrow
this principle, and to declare a new rule, which would bind
the citizens of one State to the laws of another; as must be the
case if the laws of New York bind this defendant in Louisi-
ana. There was no evil in this part of the existing law, and no
remedy called for, and in our opinion Congress did not intend
to overthrow the old rule by the enactment that such faith

265. Id.
266. Id. (emphasis added).
267. Id. at 175.
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and credit should be given to records of judgments as they
had in the State where made. 268

A clearer statement that rules of jurisdiction (and, by analogy)
conflict of laws were not incorporated in the Full Faith and Credit
Clause of the Constitution or the 1790 Act is hard to imagine. First
the Court stated that the state courts had, in holding judgments of
other states void for lack of jurisdiction, "altogether disregarded, as
inapplicable, the Constitution and laws of the United States."26 9 Sec-
ond, the Court stated that "the international law" as it existed in 1790
was adequate and Congress did not mean to interfere with it when it
enacted the implementing statute. Indeed, the Court's implicit ac-
ceptance of the idea that Congress might have, if it had chosen to do
so, "interfered" with the operation of the rules indicates that they were
not of constitutional magnitude. For if they were incorporated in the
first sentence of the Full Faith and Credit Clause, any attempt to "in-
terfere" with them would have produced the problem that Justice
Washington was concerned about in Green v. Sarmiento270 - the
question of whether Congress had unconstitutionally detracted from
the scope of the first sentence of the Clause.27 1

In any case, the Court did not say that the "international law" was
incorporated in the first sentence of the Full Faith and Credit Clause.
Nor did it say that the 1790 Act was a restatement of the first sen-
tence of the Full Faith and Credit Clause.2 72 Instead, it made clear

268. Id. at 175-76.
269. Id. at 174.
270. 10 F. Cas. 1117 (C.C.D. Pa. 1810) (No. 5,760).
271. See supra note 157 and accompanying text. Note that if D'Arcy is interpreted

as a case stating that the "international rules" were incorporated in the first sentence of
the Full Faith and Credit Clause, the remainder of the Court's discussion about Con-
gress' power would pretty clearly indicate that the Court viewed Congress as having the
authority to modify the jurisdictional rules prescribed by the first sentence. This inter-
pretation, while resulting in a broad interpretation of the first sentence of the Clause,
would not help the case of those who believe DOMA is unconstitutional on the grounds
that Congress has no power to subtract from the commands of the first sentence. See
infra notes 413-36 and accompanying text (Section VI(C)-(D)). For the Court's state-
ment makes no distinction between congressional enactments that subtract from inter-
national jurisdictional doctrine and those that might add jurisdictional rules to
preexisting international law jurisdictional restrictions. Indeed, it is hard to see how
Congress could legislate to modify the traditional rules without, in some sense, sub-
tracting from a full faith and credit command that is viewed as substantive. If Congress
added a new jurisdictional restriction hitherto unknown to international practice, that
would result in a subtraction of those cases from the full faith and credit command
which violated the new rule. On the other hand, if Congress eliminated an interna-
tional jurisdictional restriction, it would be "subtracting from" the jurisdictional restric-
tions incorporated into the first sentence of the Clause.

272. Cf DAVID P. CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST

HUNDRED YEARS, 1789-1888 252, n.119 (1985) ('To read traditional [jurisdictional] ba-
ses for declining to respect a foreign judgment into a provision designed to make that
respect mandatory seems highly questionable.").
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that it agreed with the doctrine articulated in Bissell v. Briggs and
other state courts: neither the Constitution nor the 1790 implement-
ing statute dealt with jurisdictional rules. Both the Constitution and
the implementing statute had left the common-law rules of "interna-
tional" jurisdiction where they found them.273

Note, however, that the Court did enforce the international rules
against the states. Given this fact, what is the difference between the
rules operating outside the Constitution and being incorporated in the
Constitution? Putting it differently, why aren't the rules, in all practi-
cal respects, "federal" rules of jurisdiction? 274

Undoubtedly, this is the way we would view the rules today,
under the influence of twentieth century thinking about choice of law
and jurisdiction. However, the framers of the Constitution and the
Act of 1790 did not look at things this way. The rules were considered
to be based on international principles of sovereignty, which were "ter-
ritorial" in nature, and which any court that otherwise had jurisdic-
tion could enforce to void a judgment. 275 For the purposes of this
article, however, the important point is that the passage quoted above

273. Professor Laycock cites DArcy as a case that held "that the sister-state court
must have a basis ofjurisdiction that other courts are obliged to recognize." Laycock, 92
COLUM. L. REV. at 299 n.288. In the abstract, this statement is correct, but Laycock
does not acknowledge that the rules of jurisdiction the Court was enforcing in D'Arcy
were conceptualized as "international" rather than "federal" or "constitutional."
Clearly, he considers the rules to be federal constitutional rules specified by the courts
under the first sentence of the Clause. Id. at 301, 303. See infra notes 307-99 and ac-
companying text (Section VI(A)) (discussing Laycock's view).

274. Cf Max Rheinstein, The Constitutional Bases of Jurisdiction, 22 U. CHI. L.
REV. 775, 796 (1955) (agreeing that the rules being enforced in cases like D'Arcy were
derived from the law of nations, but stating that the rules were "implied" in the Full
Faith and Credit Clause of the Constitution).

275. In diversity actions like D'Arcy, the Court had jurisdiction under section 22 of
the Judiciary Act of 1789, ch. 20, 1 Stat. 73, 84. Acting within this jurisdiction, it had
power to enforce the international jurisdictional rules in the same way that it had power
to enforce the general commercial law in cases like Swift v. Tyson, which, despite some
modern characterizations, was also not "federal" law, either in its substantive commer-
cial law form or in the form of the federal courts' independent choice of law authority
under section 34 of the Judiciary Act of 1789, ch. 20, 1 Stat. 73, 92. See Whitten, 14
CREIGHTON L. REV. at 592, 597; TEPLY & WHITTEN, supra note 10, at 378-99, 405. In
cases coming from the state courts under the section 25 of the Judiciary Act of 1789, 1
Stat. 73, 85, the Supreme Court could exercise jurisdiction only if there existed a proper
federal question in the case. The requisite federal question existed when it was con-
tended that a state court denied the effect to a judgment that it would have received in
the state that rendered it as required by the implementing statute. In judging whether
the state court had given the proper effect to the judgment, the Court could consider the
rules of international jurisdiction, just as a state court could. In the phraseology of the
time, the Court had jurisdiction "of the common law," even though it could not derive
"jurisdiction from the common law." Whitten, 14 CREIGHTON L. REV. at 591-94. Thus,
the implementing statute provided the valuable function of establishing a basis for ap-
pellate jurisdiction under section 25 that would not have existed in the absence of the
statute. Id. at 597.
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from D'Arcy indicates quite clearly that Congress could change the

rules. Recall that the Court stated that there was no defect in the

international law in 1790, so Congress (and the constitutional framers

before Congress) had left it alone. Clearly, however, the passage im-

plies that Congress had the power to alter the international rules of

jurisdiction if it found them wanting. This confirms what we earlier

saw about the power of Congress as understood in the framing and

ratification period. Wilson had indicated that in the absence of the

power in Congress to declare the effect of state judgments in other

states, the Full Faith and Credit Clause would amount to nothing

more than what happens between independent nations.2 76 In The

Federalist No. 42, Madison had indicated that the language of the first

sentence of the Full Faith and Credit Clause was unimportant, but

that the power given to Congress to declare the effect of state judg-

ments in other states was a valuable improvement over the Articles of

Confederation. This was so in part because the power to declare effect

would allow Congress to negate judgments rendered upon questiona-

ble jurisdictional bases.2 77 The total picture is, therefore, one of broad

power in Congress to provide both positive and negative effects to

judgments and laws under the power to declare effect in the second

sentence of the Clause. Because of what we will see in the discussion

of the commentary on the Full Faith and Credit Clause and DOMA in

the next section, it is important to emphasize once again that the exer-

cise of this effects power would not subtract from the command of the

first sentence of the Clause, because the first sentence had nothing to

do with substantive effect, but contained only an evidentiary

command.

The view expressed in D'Arcy was not isolated, and persisted for

quite some time before its erosion began. In Lafayette Insurance Co. v.

French,2 78 an action of debt was brought in the United States Circuit

Court for the District of Indiana on the judgment of a state court of

Ohio. Service of process had been made on a registered agent of the

defendant corporation in Ohio pursuant to an Ohio statute. The de-

fendant objected to personal jurisdiction on the grounds that because

it was an Indiana corporation, it could not be sued outside Indiana.

The circuit court sustained jurisdiction, and the Supreme Court af-

firmed. The Court observed that "[nlo question has been made that

this judgment would be held binding in- the State of Ohio, and would

there be satisfied out of any property of the defendants existing in that

276. See supra note 135 and accompanying text.

277. See supra notes 138-39 and accompanying text.

278. 59 U.S. (18 How.) 404 (1855).
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State."2 79 The Court then addressed the implementing statute and,
citing D'Arcy, stated:

[N]otwithstanding the act of congress, whenever an action is
brought in one State on a judgment recovered in another, it is
not enough to show it to be valid in the State where it was
rendered; it must also appear that the defendant was either
personally within the jurisdiction of the State, or had legal
notice of the suit, and was in some way subject to its laws, so
as to be bound to appear and contest the suit, or suffer a judg-
ment by default. In more general terms, the doctrine of this
court, as well as of the courts of many of the States, is, that
this act of congress was not designed to displace that princi-
ple of natural justice which requires a person to have notice of
a suit before he can be conclusively bound by its result; nor
those rules of public law which protect persons and property
within one State from the exercise of jurisdiction over them
by another.

28 0

Significantly, the Court did not describe the rules of jurisdiction
as constitutional rules, but as "rules of natural justice" and "rules of
public law." However, note again that if one views the rules as incor-
porated in the first sentence of the Full Faith and Credit Clause, the
clear implication of the Court's statement is that the rules might have
been displaced by Congress if it had chosen to do so.

In Thompson v. Whitman,28 1 Whitman, a citizen of New York,
sued Thompson, the Sheriff of Monmouth County, New Jersey, for
trespass for taking and carrying away Whitman's sloop. The defend-
ant pleaded that he had seized the sloop in New Jersey pursuant to a
New Jersey statute prohibiting persons who were not inhabitants of
New Jersey from taking oysters in the waters of the state and that he
had the sloop condemned before a New Jersey court. The plaintiff de-
nied that the seizure had taken place in New Jersey or in Monmouth
County, which was a challenge to the jurisdiction of the New Jersey
court as well as to the right of the defendant to make the seizure
under the statute, what we would certainly label today an objection to
the subject-matter jurisdiction of the New Jersey court. In response,
the defendant produced a record of the proceedings before the New
Jersey court, which recited that the seizure had taken place in New
Jersey. The plaintiff challenged the accuracy of the jurisdictional re-
citals, and the jury found that the seizure, while made in New Jersey,

279. Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 404, 406 (1855).
280. Lafayette, 59 U.S. (18 How.) at 406. The Court proceeded to hold that the Ohio

court had validly exercised jurisdiction based on these principles by service of process on
the corporate agent in Ohio. Id. at 408-09.

281. 85 U.S. (18 Wall.) 457 (1873).
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was not made in Monmouth County, and judgment was rendered for

the plaintiff.
The issue before the Supreme Court was whether the jurisdic-

tional recitals were conclusive or could be challenged. The Court held

that they were not conclusive. In discussing the implementing statute
and the Constitution, the Court stated:

It has been supposed that this act, in connection with the con-
stitutional provision which it was intended to carry out, had
the effect of rendering the judgments of each State equivalent
to domestic judgments in every other State, or at least of giv-
ing to them in every other State the same effect, in all re-
spects, which they have in the State where they are rendered.
And the language of this court in Mills v. Duryee, seemed to
give countenance to this idea.... But where the jurisdiction
of the court which rendered the judgment has been assailed,
quite a different view has prevailed. Justice Story, who pro-
nounced the judgment in Mills v. Duryee, in his Commentary
on the Constitution ... adds: "But this does not prevent an
inquiry into the jurisdiction of the court in which the original
judgment was given, to pronounce it; or the right of the State
itself to exercise authority over the person or the subject-mat-
ter. The Constitution did not mean to confer [upon the
States] a new power or jurisdiction, but simply to regulate the
effect of the acknowledged jurisdiction over persons and
things within their territory." In the Commentary on the
Conflict of Laws, substantially the same remarks are re-
peated, with this addition: "It" (the Constitution) "did not
make the judgments of other States domestic judgments to all
intents and purposes, but only gave a general validity, faith,
and credit to them, as evidence." 28 2

Again, there is no statement here that the Full Faith and Credit
Clause or any other provision of the Constitution incorporated juris-

dictional limits on the power of the states, and the Court recognizes
(through the quotation from Story), that the first sentence of the Full
Faith and Credit Clause articulated a rule of evidence rather than
substantive effect.

In Hall v. Lanning,2 83 an action of debt was brought on a New
York judgment in the United States Circuit Court for the Northern
District of Illinois. The defendant pleaded lack of personal jurisdiction
in the New York court, but the Circuit Court excluded the evidence

offered by the defendant to show lack of jurisdiction. The Supreme

Court reversed, holding that the defendant could not be bound by the

282. Thompson v. Whitman, 85 U.S. (18 Wall.) 457, 462-63 (1873) (citations
omitted).

283. 91 U.S. 160 (1875).
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judgment if not properly subject to the personal jurisdiction of the
judgment-rendering court. In describing its holding in D'Arcy, the
Court stated:

[T]his court decided that the act of Congress was intended to
prescribe only the effect of judgments where the court by
which they were rendered had jurisdiction; and that, by inter-
national law, a judgment rendered in one State, assuming to
bind the person of a citizen of another, was void within the
foreign State, if the defendant had not been served with pro-
cess, or voluntarily made defence (sic), because neither the
legislative jurisdiction nor that of the courts of justice had
binding force. 28 4

Again, the jurisdictional mandates are viewed as a byproduct of "in-
ternational law," not of the Constitution.

In Pennoyer v. Neff, 285 the Supreme Court indicated by dictum 28 6

that the Due Process Clause of the Fourteenth Amendment would in-
corporate the international jurisdictional rules as limits on the power
of the states to render judgments against nonresident defendants.
However, in discussing whether the judgment of the state court was
void for lack of jurisdiction, the Court stated:

The several States of the Union are not, it is true, in every
respect independent, many of the rights and powers which
originally belonged to them being now vested in the govern-
ment created by the Constitution. But, except as restrained
and limited by that instrument, they possess and exercise the
authority of independent States, and the principles of public
law to which we have referred are applicable to them. One of
these principles is, that every State possesses exclusive juris-
diction and sovereignty over persons and property within its
territory .... The other principle of public law referred to
follows from the one mentioned; that is, that no State can ex-
ercise direct jurisdiction and authority over persons or prop-
erty without its territory.28 7

The Court here could not be clearer that the rules of "public law" in
question were not constitutional rules. "Except as restrained and lim-
ited by that instrument," stated the Court, the states retained the at-
tributes of independent sovereigns, and those attributes were
regulated, not by constitutional rules, but by "principles of public law."

284. Hall v. Lanning, 91 U.S. 160, 169 (1875).
285. 95 U.S. 714 (1877).
286. The due process statement was a dictum in Pennoyer because the Due Process

Clause of the Fourteenth Amendment had not been ratified at the time the state judg-
ment in question was rendered and could not, therefore, have affected that judgment.
See Whitten, 14 CREIGHTON L. REV. at 504-07.

287. Pennoyer v. Neff, 95 U.S. 714, 722 (1877) (citations omitted).
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The statement would make no sense if the "public law" rules were part

of the "restraints" imposed by the Constitution. 28 8

As observed above, jurisdictional rules enforced to determine the

validity of sister-state judgments were the equivalent of choice-of-law

rules that limited the extent to which the states would enforce other

states' laws.28 9 In D'Arcy, the Court had indicated that neither the

"legislative jurisdiction" of the states, nor the jurisdiction of their

courts, had been affected by the Constitution or implementing stat-

ute.2 90 The quotations from the other decisions above, equally indi-

cate that the principles being articulated are part of a larger whole,

which includes international conflict-of-laws commands. There is no

more indication in the Court's opinions that these commands were in-

corporated into the first sentence of the Full Faith and Credit Clause

than there is that jurisdictional rules were so incorporated.

Indeed, as late as 1881, in Bonaparte v. Tax Court,2 9 1 the Court

indicated that the Full Faith and Credit Clause did not contain con-

flict-of-laws restrictions on the power of the states. The Court held it

constitutional for a state to tax the public debt of another state exempt

from taxation in the state that issued the debt. In so holding, it con-

fronted the argument that the Full Faith and Credit Clause compelled

the taxing state to recognize the immunity granted by the state that

issued the debt. The Court rejected this argument, stating:

We are unable to give such an effect to this provision. No
State can legislate except with reference to its own jurisdic-
tion. One State cannot exempt property from taxation in an-
other. Each State is independent of all the others in this
particular....
... While the Constitution of the United States might have

been so framed as to afford relief against such a disability, it
has not been, and the States are left free to extend the comity
which is sought, or not, as they please. 292

288. Except, of course, as the Court indicated its intention to incorporate the rules

into the Due Process Clause for future cases. Even this future elevation of the constitu-
tional rules into due process rules was highly questionable, however. See generally
Ralph U. Whitten, The Constitutional Limitations on State-Court Jurisdiction - A His-

torical Interpretative Reexamination of the Full Faith and Credit and Due Process
Clauses (Part 2), 14 CREIGHTON L. REV. 735 (1981).

289. See supra notes 268-69 and accompanying text.
290. Id.
291. 104 U.S. 592 (1881).
292. Bonaparte v. Tax Court, 104 U.S. 592, 594-95 (1881). By itself this statement

is equivocal, see Whitten, 12 MEM. ST. U. L. REV. at 4 n.11, and could be read to imply

that the Full Faith and Credit Clause required states to enforce the statutes of other
states under some as-yet undefined circumstances. When read in the context of earlier

statements, however, it seems likely that the Court was, as yet, not departing from
established doctrine.
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This statement conforms to the position of the Massachusetts court in
Bissell v. Briggs and to the Supreme Court's decision in D'Arcy. The
Constitution simply had not been "framed" to incorporate jurisdiction
and choice-of-law rules.

That the doctrine of Bissell v. Briggs and D'Arcy was also well-
understood in the lower federal courts is indicated by Ex parte Kin-
ney.293 Kinney, interestingly given the subject of our present inquir-
ies, held that one state was not bound by the marriage laws of another
state in which the marriage was celebrated. A black man and a white
woman who lived in Virginia were validly married under the laws of
the District of Columbia while on a visit there. They returned to Vir-
ginia and cohabited there, with the result that they were arrested and
tried for a felony under Virginia law, which then prohibited marriage
between whites and blacks. On application for a writ of habeas
corpus, the petitioner contended that the Full Faith and Credit Clause
required recognition of the District of Columbia marriage. The court
rejected this view, treating the matter as if two states were involved,
rather than one state and the District of Columbia:

I know it is claimed that the provision of the 4th article of the
national constitution, which requires each state to "give full
faith and credit to the public acts, records, and judicial pro-
ceedings of the other states," has an important bearing on the
present case. I have already abundantly shown that it cannot
have the effect of making the laws of one state the laws of
another. It is doubtful whether the marriage certificate of a
clergyman or magistrate is a "public" record in the meaning
of this provision of the constitution. But whether it be or not,
the clause in question could only go to the extent of rendering
indisputable the fact of the marriage and of its legality in the
place of contract. To give to public records "full faith and
credit, is to attribute to them positive and absolute verity, so
that they cannot be contradicted, or the truth of them be de-
nied any more than in the state where they originated."
Story, Const. § 1310 .... A public record certifying a mar-
riage to have been legally contracted and valid [in the District
of Columbia], though indisputable proof here of those two
facts yet does not convert the fact of validity there into valid-
ity here, contrary to the express local law. It has never been
pretended that the laws of a state can, by the acts of individu-
als, be subordinated within its own jurisdiction to the laws
established by another state. A citizen of Virginia may go to
the federal District of Columbia, or to the federal territory of
Utah, and be married there in conformity to the local laws,
and may remain there as a resident and citizen with impu-

293. 14 F. Cas. 602 (C.C.E.D. Va. 1879) (No. 7,825).
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nity. But if his object in going was to evade the laws of Vir-
ginia, and if, after marriage, he returns here and remains in a
condition of matrimony forbidden by our laws, the certificate
of his marriage in the District or territory, in conformity to its
laws, will have no other value here than as indisputable proof
of his violation of our laws.29 4

This is a very clear articulation of the distinction between the ef-
fect of a record as evidence and its substantive effect. The statement
is consistent with the pre-1813 evidence, as well as with the Supreme
Court authorities concerning the relationship between the Full Faith
and Credit Clause and rules of jurisdiction and choice of law.

Nevertheless, if, as stated at the beginning of this article, 295 the
modern view is that the Full Faith and Credit Clause incorporates
choice-of-law limits on the power of states to apply their law, where
did the view originate? If I have correctly interpreted the evidence
thus far, how did the Court go wrong and begin reading choice-of-law
principles into the Clause? One possible answer is that the Court mis-
read its prior precedents, as some modern commentators do, especially
the Mills case. That is, in the late nineteenth century, the Court may
have misread Mills as an interpretation of the first sentence of the
Full Faith and Credit Clause, rather than as an interpretation of the
implementing statute only.

The 1887 case of Chicago & Alton R.R. v. Wiggins Ferry Co.,296

lends some support to this thesis. Chicago & Alton Railroad seems to
have been the earliest decision indicating that the Full Faith and
Credit Clause imposes choice-of-law restrictions on the states.2 97 In
Chicago & Alton Railroad, there appears the following dictum:

Without doubt the constitutional requirement, Art. IV, § 1,
that "full faith and credit shall be given in each state to the
public acts, records, and judicial proceedings of every other
state," implies that the public acts of every state shall be
given the same effect by the courts of another state that they
have by law and usage at home. This is clearly the logical
result of the principles announced as early as 1813 in Mills v.
Duryee . . . and steadily adhered to ever since. 298

As we have seen, however, Mills was strictly an interpretation of
the first implementing statute, which did not include state public acts
within its "such faith and credit" command; indeed, Mills involved no

294. Ex parte Kinney, 14 F. Cas. 602, 607-08 (C.C.E.D. Va. 1879) (No. 7,825).
295. See supra notes 14-19 and accompanying text (Section II(A)).
296. 119 U.S. 615 (1887).
297. See Oliver P. Field, Judicial Notice of Public Acts Under the Full Faith and

Credit Clause, 12 MINN. L. REV. 439, 444 (1928); Comment, Full Faith and Credit to
Statutes, 45 YALE L.J. 339, 341 (1935).

298. Chicago & Alton R.R. v. Wiggins Ferry Co., 119 U.S. 615, 622 (1887) (dictum).
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pronouncement about the scope of the first sentence of the Full Faith
and Credit Clause at all.2 99 What, therefore, did the Court mean by
the statement that it "was the logical result" of principles announced
as early as Mills that the Clause required the same effect to state pub-
lic acts as they would receive at home?

It seems likely that in Chicago & Alton Railroad the Court was
reading history backwards. Because the implementing statute used
the same "faith" and "credit" language as the Constitution, the Court
may have concluded that the language meant the same thing in both
places, a reasonable conclusion and one that Chief Justice Marshall
and some state judges had also reached. However, Marshall and the
state judges had concluded that the implementing statute could not
have been an attempt by Congress to declare the effect of state judg-
ments in other states, because the words "faith" and "credit" were
terms of evidence. Thus, for Congress to have used those words to
declare effect would have meant Congress had used them in the stat-
ute in a different sense than they had been used in the first sentence of
the Full Faith and Credit Clause, something that Congress would not
have consciously done. 30 0

Nevertheless, the Court in Chicago & Alton Railroad gave no in-
dication that it was aware of the early controversy over the use of the
words "faith" and "credit" in the implementing statute. Thus, because
Mills had construed the language in the statute to require a conclu-
sive effect to state judgments in other states, the Court may have con-
cluded that the same must be true of the constitutional command.
The problem was, of course, that Mills, albeit while attempting to ad-
here to an evidentiary interpretation of the words "faith" and "credit,"
really interpreted the words in the implementing statute differently
than they were understood in the Constitution, where they implied no
substantive effect at all. What the Court in Chicago & Alton Railroad
did not appear to understand, because it did not examine the nature of
the early controversy over the implementing statute, was that the in-
terpretation in Mills of the words "faith" and "credit" in the imple-
menting statute cannot be used as a guide to the interpretation of the
Constitution.

30 1

Furthermore, deeper reflection would have alerted the Court to
the problems with its interpretation. It stated that Article IV, § 1 "im-
plied" that state public acts had to be given the same effect in other

299. See supra notes 243-44 and accompanying text.
300. See supra notes 165, 171 and accompanying text.
301. In the modern era, it is commonplace for the Supreme Court sometimes to

speak "of the clause, at other times of the statutes, and on still other occasions of the
clause and the statutes." James D. Sumner, Jr., The Full-Faith-and-Credit Clause -
Its History and Purpose, 34 OR. L. REV. 224, 240 (1955).
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states as they had by "law and usage" at home. On its face, this state-
ment makes no sense. For it to be comprehensible, the Court would
have had to supplement its statement with a further discussion of how
choice-of-law rules, either incorporated in the Clause or operating
outside the Clause, directed the states when to enforce the statutes of
other states. Otherwise, the statement amounts to an unqualified and
nonsensical directive that each state must always apply the law of
some other state, at least in multistate disputes. 30 2 But we have seen
in the pre-1813 materials that the judges who explicitly discussed the
public acts language of the Full Faith and Credit Clause considered
that language to be a large obstacle to a broad interpretation of the
first sentence of the Clause.30 3 It did not occur to these judges to con-

clude that the first sentence incorporated choice-of-law commands to
the states. Indeed, as we have seen, no judge or court ever said explic-
itly that such commands were incorporated in the clause, though from
Bissell v. Briggs to D'Arcy v. Ketchum and beyond, both state and fed-
eral courts did indicate explicitly that such commands were not incor-
porated in the first sentence.

Even though Chicago & Alton Railroad was the first case to indi-
cate that the Full Faith and Credit Clause required states to enforce
the statutes of other states, the Supreme Court did not actually get
around to holding that the states were limited in their ability to apply
their own law to multistate disputes until the twentieth century.30 4

This raises the final point that should be made concerning the histori-
cal evidence about the meaning of the Full Faith and Credit Clause.
Why did the Court come so late to the imposition of choice-of-law re-
quirements on the states through the first sentence of the Clause? It
surely was not because there were no choice-of-law problems that
could have presented a proper "full faith and credit" issue in the early

302. See supra notes 18-19 and accompanying text (Section II(A)).
303. See supra note 181 and accompanying text.
304. See Whitten, 12 MEM. ST. U. L. REV. at 5 n.14. Chicago & Alton Railroad was

on review by writ of error from the Missouri Supreme Court. The plaintiff had sued to
recover damages for breach of contract, and the railroad had asserted in defense that
Illinois law under which it was chartered made the contract illegal. The Missouri
Supreme Court had found the contract valid and enforceable, and the railroad sought
review from the Supreme Court, contending that the Missouri Supreme Court had de-
nied full faith and credit to Illinois law. The Court dismissed the case for lack of a
proper federal question. The railroad had not established that effect of Illinois law on
the contract would be any different than "the principles of general law which govern like
charters and like contracts, in Missouri and elsewhere throughout the country." Chi-
cago & Alton R.R., 119 U.S. at 623. Consequently, it appeared that the decision below
was not based on anything peculiar to Illinois law, but was made on the basis of "the
general law of the land applicable to the facts established by the evidence." Id. at 624.
Under the Court's prior decisions, a request to review the decision of a state court on
general law principles did not raise a federal question. Id.; see also TEPLY & WHITTEN,

supra note 10, at 405 n.115.
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period. 30 5 But if this is so, why did the Court wait for so long to inter-
pret the first sentence of the Clause in the way it did in Chicago &
Alton Railroad? And why did it wait over 100 years from the time the
Constitution was framed and ratified to enforce the clause as a choice-
of-law limitation on the power of the states?

If the phrase "full faith and credit shall be given" was understood
as an evidentiary command, rather than a command to enforce the
statutes of other states in accord with choice-of-law rules incorporated
in the Clause, the answer to these questions is easy. The Court did
not read conflicts commands into the first sentence of the Clause be-
cause it did not dream in the earlier period that the sentence encom-
passed such commands. The Court's silence on this matter for so long
is a very large dog that never barked. If the first sentence of the
Clause was understood from the beginning to incorporate choice-of-
law commands to the states, then it would seem to be obligatory on
those who take this position to explain why the dog did not bark for so
long.

30 6

VI. EVALUATION OF THE COMMENTARY

Having examined the historical evidence about the meaning of
the Full Faith and Credit Clause at length, I am now in a position to
examine the current debate about the meaning of the Clause as ap-
plied to DOMA and other relevant issues. For the most part, I will
confine myself to an examination of the arguments of commentators
who try to use history, either extensively or in a shorthand form, to
buttress their positions about the meaning and proper modern appli-
cation of the Clause. However, in subsection G, I will spend a brief
amount of time exploring some nonhistorical arguments for the light
that history can shed on them.

A. PROFESSOR LAYCOCK'S THESIS

Professor Douglas Laycock, writing before the controversy about
same-sex marriage erupted, examined the history of the Full Faith
and Credit Clause extensively in an article in the Columbia Law Re-
view.30 7 Because he wrote before the same-sex marriage debate be-
gan, Professor Laycock did not take a formal position about the issues
involved in the current debate. Nevertheless, his examination of the

305. See infra notes 362-64 and accompanying text.
306. See also David P. Currie, The Constitution and the Supreme Court: Full Faith

and the Bill of Rights, 1889-1910, 52 U. CHI. L. REV. 867, 885 (1985) ("The later view
that the full faith clause's own reference to 'public Acts' required respect for the law of
the appropriate state may be out of line with the intentions of the framers.").

307. Laycock, 92 CoLuM. L. REV. at 289-310.
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evidence led him to conclude that the first sentence of the Full Faith
and Credit Clause was originally understood to incorporate territorial
conflict-of-laws commands to the states. His examination of the his-
tory is often cited as definitive by commentators in the current debate
who argue for a broad reading of the first sentence. For this reason,
and also because Laycock commented critically on my prior historical
work on the Clause, it is important to take his thesis up at some
length.

In this subsection, I will attempt, as comprehensively as possible,
to deal with the important items of evidence upon which Laycock and
I disagree. However, two caveats are in order before beginning. First,
Laycock's article does not simply examine the history of the Full Faith
and Credit Clause, but also extensively examines the Privileges and
Immunities Clause. 308 His thesis is based on both Clauses, but an
examination of the Privileges and Immunities Clause is beyond the
scope of this work. Therefore, to the extent that Laycock's position
about the Constitution can be sustained on the basis of the Privileges
and Immunities Clause alone, the discussion here does not affect it.

Second, in later subsections, I will directly take up historical dis-
cussions by commentators in the current same-sex marriage debate.
In my judgment, some of the modern commentary can only be de-
scribed as "political," rather than scholarly, and it certainly does not
amount in any way to a competent or objective attempt to examine the
historical evidence about the meaning of the Clause. Doubtless my
view of this commentary will be clear when the reader examines it.
Although my disagreement with Professor Laycock about the histori-
cal evidence is deep and vigorous, it should be made clear at this point
that I do not place his examination of the Full Faith and Credit Clause
in this category. Rather, it is a serious, but badly flawed, attempt to
decipher the original meaning of the Clause. Indeed, although I do
not know Laycock's view on the issues in the current same-sex mar-
riage debate, some of his ultimate conclusions, especially about the
power of Congress under the "Effects Clause," may not offer comfort to
those who believe DOMA is beyond the delegated power of
Congress. 309

308. See id. at 261-70; U.S. CONST. art. IV, § 2, cl. 1 (Privileges and Immunities
Clause).

309. For example, Laycock seems to take the position that either the Supreme Court
or Congress is equally competent to develop a set of territorial conflict of laws rules
under the Clause. See Laycock, 92 COLUM. L. REV. at 331-37. To the extent that this
would allow Congress to override the Supreme Court's interpretation of the conflict-of-
laws commands that the Court reads into the first sentence of the Clause, the opponents
of DOMA would not approve of Laycock's interpretation.
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Laycock does not approach the history of the Full Faith and
Credit Clause in a chronological fashion, but discusses discrete por-
tions of the evidence as it becomes pertinent to his argument about
the original understanding of the clause. Thus, although a large part
of Laycock's argument is historical, he intersperses arguments that
are not historical - arguments that he describes as "textual" and
"structural" - with his historical examination. Consequently, to take
up his arguments in the order in which he makes them would be un-
necessarily confusing here, and so I will treat them in the same chron-
ological fashion that I have dealt with the historical evidence in this
article. However, before examining Laycock's treatment of the histori-
cal materials, it is important to examine how he establishes and sub-
sequently uses the premise upon which his historical treatment
depends.

Initially, Laycock begins his argument about the Full Faith and
Credit Clause with a discussion of the "principle of equal states," for
which he contends the Full Faith and Credit Clause provides. 3 10 This
discussion precedes any examination of historical material to deter-
mine the meaning of the expression "Full Faith and Credit shall be
given," or, for that matter the meaning of the terms "faith" and
"credit." The argument is an avowedly "textual" one, which contends
that the "clause is comprehensible only if one assumes a background
set of choice-of-law rules."3 11 With regard to both the Full Faith and
Credit Clause and section 34 of the Judiciary Act of 1789,312 Laycock
argues that "the Founders directed state and federal courts to apply
the applicable law of other American jurisdictions:" 3 13

They seem not to have seen the ambiguity entailed in that
instruction. Both provisions assume that it is obvious when
state law applies and which state's law applies. The Foun-
ders saw no ambiguity because they understood the instruc-
tion in light of the familiar choice-of-law rules then applied in
English and American courts. They assumed that these rules
would determine which state's law applied, and that the Con-
stitution and the statute would require courts to apply the
law of that state.
This is how the Full Faith and Credit Clause has always been
understood with respect to judgments. Federally enforced
conflict-of-law rules determine whether a state court had ju-
risdiction. If the first court had jurisdiction, its judgment is
binding on all other states; if not, all other states are free to
ignore it. As a simple matter of constitutional text, the Clause

310. See Laycock, 92 COLUM. L. REV. at 288-89.
311. Id. at 289.
312. Act of Sept. 24, 1789, ch. 20, § 34, 1 Stat. 73, 92.
313. Laycock, 92 COLUM. L. REV. at 289.
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must have the same meaning with respect to rules of law.
And that straightforward textual reading also makes policy
sense of the Clause.3 14

The error in this methodology is patent and infects everything

that Laycock later does. He begins with a textual analysis that, in

effect, attempts to judge the meaning of the Full Faith and Credit

Clause from a late twentieth-century perspective - as if we were try-

ing to determine what we would mean by the words of the Clause if we

wrote them today. Although at points his discussion contains some

references of a quasi-historical nature ("the Founders," "[t]his is how

the Full Faith and Credit Clause has always been understood with

respect to judgments," etc.), the analysis is, in fact, anachronistic.

With due respect to Laycock, the Full Faith and Credit Clause does

not have, and never has had, a "plain meaning" that can be derived

from simply reading its words out of historical context. To even begin

to understand what the Clause was originally designed to do, one has

to lay the historical foundation first. Laycock attempts to do the job

backwards. Reasoning from an exquisitely ambiguous, abstract text

(which he characterizes as "clear"),3 15 he attempts to establish histori-

cal propositions. Only if one is predisposed to accept his initial prem-

ise uncritically is this persuasive.

In addition, throughout his article Laycock uses expressions such

as "a background of conflict of laws rules," and "the familiar choice-of-

law rules then applied in English and American courts," a matter I

will have more to say about later. What he really means, however, is

unmistakable, as his reference to "Federally-enforced" choice of law

rules indicates. He is arguing that the Constitution of its own force

incorporates choice-of-law commands to the states, and that "the

Founders" were aware of this and intended it. Although I can agree

with the abstract expressions, as I have shown, it does not accurately

represent the views of those who commented on the meaning of the

clause in the early period to characterize these rules as "federal." Fed-

eral and state courts did indeed understand that there existed conflict-

of-law rules that were enforceable both in federal and state courts to

determine the jurisdiction of courts and the applicability of state laws

in other states. But these rules were not understood to be constitu-

tional in nature. Rather, as conceptualized in the cases discussed ear-

lier, they were "international" common-law rules.3 16

314. Id. at 289-90 (emphasis added) (citations omitted).

315. Id. at 295 ("[Whatever the First Congress thought, the scope of the Clause is
clear .... ).

316. See supra notes 255-92 and accompanying text; Whitten, 14 CREIGHTON L. REV.
at 592.
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Furthermore, to the extent that Laycock's reference to "Federally
enforced" conflicts rules is designed to suggest that the Supreme
Court could, as a matter of precedent, bind the state courts to follow
its opinion about the content of these rules, the suggestion is simply
wrong and historically unsupported. The rules were like the general
commercial law of Swift v. Tyson. 3 17 The federal courts were entitled
to administer the rules, but could not bind the state courts with their
opinions about what the rules were, any more than the state courts
could bind the federal courts or each other.3 18 Laycock cites no refer-
ence in which any court or judge indicates in this early period that the
rules were either constitutional or federal. The cases I have examined
above contain no such statements, but some of them do contain state-
ments that the rules are "international" and that the Full Faith and
Credit Clause and its implementing statute were not designed to af-
fect the rules.

Laycock thus combines an abstract textual analysis with some
sketchy historical references in order to persuade the reader at the
beginning of his full faith and credit discussion that the historical
meaning he later attempts to establish for the first sentence of the
Full Faith and Credit Clause is inevitable. Furthermore, he does so in
a way that will ultimately appeal to readers who are inclined to favor
a broad power in the Supreme Court to enforce uniform, national
choice-of-law commands on the states, but who can, for the most part,
be counted on never to look at the history closely. This initial pattern
of interspersing non-historical textual analysis with historical or
quasi-historical textual or other argument continues through his dis-
cussion of the Clause. This is important, because when one does his-
torical analysis, the ultimate objective is not to determine what seems
logical to us today, or what we would mean if we used a combination of

317. 41 U.S. (16 Pet.) 1 (1842).
318. See Whitten, 14 CREIGHTON L. REV. at 590-94; see also TEPLY & WHITTEN, supra

note 10, at 232-34, 374-99. As observed earlier, in cases appealed from a state court to
the United States Supreme Court under section 25 of the Judiciary Act of 1789, the
question of whether the state refusing effect to another state's judgment under the im-
plementing statute provided the "federal question" necessary for the exercise of appel-
late jurisdiction. In the process of exercising this jurisdiction, the Supreme Court was
entitled to make its own independent judgment about what the content of the "interna-
tional" jurisdictional rules were. To this extent, it could second-guess the states, and
reverse a state judgment that misapplied the rules. It could not, however, take a case
under section 25 merely on the contention that a state had not given proper effect to
another state's statute under international conflicts principles, because there was no
federal question. The implementing statute did not require any effect to be given to
state statutes by other states and neither did the Constitution. The international rules
were not federal. Therefore, there was no violation of a federal law to provide the basis
of appellate jurisdiction under section 25. See supra notes 275, 304 and accompanying
text (discussing the inability to appeal under section 25 when "general law" rules were
violated by a state).
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words in 1998, but how the people who actually wrote the words and

made them into law understood what they were doing.

Laycock's initial examination of the principle of "equal states" is

by no means the only place where he departs from a historical analy-

sis while trying to give the general appearance of historicism. At one

point, he engages in a clear twentieth century parsing of the language
of the first sentence of the Clause:

To give full credit to a law most naturally means to treat it as
law - as a judicially enforceable norm of human behavior
with judicially enforceable consequences for breach. The ad-
ditional requirement of "full faith and credit" . . . was a
phrase used in common law cases on recognition of judg-
ments. But the "faith" requirement also suggests that states
must act in good faith in determining the credit due to sister-
state law.

The most important word in the Clause is "full." A state does
not owe some credit, partial credit, or credit where it would be
wholly unreasonable to deny credit, which seems to be the
Supreme Court's current interpretation. Rather, each state
owes full faith and credit to the law of sister states. Full faith
and credit is what a state accords its own law. Full faith and
credit is the maximum possible credit; it is conceptually im-
possible to give faith and credit that is more than full. Thus,
the Clause is most plausibly read as requiring each state to
give the law of every other state the same faith and credit it
gives its own law - to treat the law of sister states as equal
in authority to its own. 3 19

With the exception of the reference in this passage to the use of
the words "faith" and "credit" in cases enforcing foreign judgments,
there is no further reference to historical material. Nor does Laycock

rely on such material in the footnotes appended to the passage. His
interpretation of the terms "full," "faith," and "credit" appears, there-

fore, to be simply a parsing of the words as they might be used if they
were written today.

There is, of course, no evidence whatsoever from the early period
that the word "faith" was used in the first sentence of the Clause to

mean "good faith." The evidence indicates that it was understood to
mean "trust." It is plausible, under the historical evidence, to read

"full" as meaning "conclusive," or the maximum possible credit, as

Laycock reads it. However, what his argument misses is that, in the

eyes of eighteenth century lawyers and judges, laws and judgments
could have maximum credit either in an evidentiary or a substantive
sense, and the overwhelming historical evidence is that the words

319. Laycock, 92 COLUM. L. REV. at 296 (citations omitted).
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were used in the Full Faith and Credit Clause in only an evidentiary
sense. Indeed, even Story's opinion in Mills, which effectively inter-
preted the implementing statute (not the Constitution) as requiring a
substantive effect to other states' judgments, was carefully cast in evi-
dentiary terms so as to conform to the understood meaning of the
words.

Laycock continues in a paragraph that argues the first Congress
understood the Clause in the way he describes. He argues that when
the implementing statute required "such faith and credit" to the judg-
ments of other states as they would have where rendered, Congress
was making "the constitutional corollary explicit: sister-state law is to
have the same full faith and credit in the courts of either state."3 20

This, he argues, means that if "California law would govern a contro-
versy in a California court," it must also govern the controversy in a
Texas court, and vice versa.3 2 1 His argument, of course, would pro-
duce a completely circular test without Laycock's initial anachronistic
premise, examined above, that the first sentence of the Clause incor-
porates broad federal conflict-of-laws commands directing the states
when to apply the law of other states.3 22 As we have seen, no court in
the early period ever stated that the Clause did any such thing, but
the Supreme Court in D'Arcy v. Ketchum did state explicitly that
neither the Constitution nor the implementing statute incorporated
such commands. 323 Additionally, we have also seen that if Congress
had really been trying to give a substantive effect to state judgments
in other states, it probably would have required that they be given the
same effect as judgments of the judgment-enforcing state, not the
same effect as the judgment-rendering state. 32 4 This is what Massa-
chusetts did in the colonial period, 32 5 and there was much concern
expressed in the early period about the possibility that a substantive
interpretation of the statute would elevate other states' judgments
above the status of the judgment-enforcing states' own judgments, as
well as possibly preclude jurisdictional defenses from being raised to
the judgment. 326 Consequently, Laycock's parsing of the Clause from
a twentieth-century perspective and his theory that the implementing
statute restated the constitutional test cannot be supported on the his-
torical record.

320. Id. at 296.
321. Id.
322. See supra notes 310-16 and accompanying text.
323. See supra notes 262-68 and accompanying text.
324. See supra notes 253-54 and accompanying text.
325. See supra notes 68-78 and accompanying text.
326. See supra notes 188-89, 204 and accompanying text.
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Turning to the English materials on the meaning of the words

"faith" and "credit," I do not think that there is serious disagreement

between Laycock and myself. As observed earlier, it is uncontrover-

sial that the words "faith" and "credit" in English law were terms

drawn from the law of evidence. 3 27 Laycock does not appear to disa-

gree with this, simply using my concession that the terms, when cou-

pled with a modifier such as "full, could be used in conjunction with

judgments to communicate a conclusive, or res judicata, effect. 3 28 I

still hold to this view, but I do not think it ultimately impairs the ex-

tensive evidence I have set out about how the expression "full faith

and credit shall be given" was actually used and generally understood

by the framers and ratifiers of the Constitution or the audience to

whom the Full Faith and Credit Clause was addressed. As stated in

Section II, the real importance of the English material is that it estab-

lishes the general evidentiary sense in which the words "faith" and
"credit" were used and the procedural context in which the debate over

the meaning of the first implementing statute occurred (i.e., the differ-

ent forms of action in which suits on domestic and foreign judgments

were pursued and the different pleas of the general issue that were

appropriate within each).

Laycock attributes no importance to the colonial statutes ex-

amined earlier in this article. 3 29 Yet the statutes provide additional

context that is important in understanding the kinds of problems that

would have concerned the framers of the Full Faith and Credit

Clauses of the Articles of Confederation and the Constitution. As we

saw earlier, the statutes all treated the problem of sister-state judg-

ments as ones of authentication and admissibility, and when the stat-

utes declared a substantive effect, they did so in terms. However,
there was no agreement on the substantive effect that such judgments

should receive. 3 30 The focus on authentication and admissibility is

some evidence that these problems, which we consider today to be

technical and easily handled, were considered to be of major import in

the late eighteenth century when the Constitution was formed. The

doubt about the proper substantive effect to give to sister-colony judg-

ments indicates that the relations between the colonies as sovereign
entities was also in doubt. Moreover, as noted earlier, 33 1 the evidence

from Massachusetts indicated that if state judgments were to have

been elevated to the status of domestic judgments in other states, they
probably would have been given the same effect as a judgment of the

327. See supra notes 28-29 and accompanying text.
328. See Laycock, 92 COLUM. L. REV. at 304.
329. See supra notes 59-78 and accompanying text.
330. See supra notes 61-64, 66-78 and accompanying text.
331. See supra notes 253-54 and accompanying text.
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domestic-enforcing state, not the effect they had where rendered. This
last evidence has some bearing on the proper interpretation of the first
implementing statute.

Laycock also does not pay close attention to the Full Faith and
Credit Clause of the Articles of Confederation, although he does dis-
cuss it briefly and cite the cases decided under the Clause for certain
general propositions he asserts.3 3 2 Nowhere, however, does Laycock
acknowledge: (i) that the cases under the Articles of Confederation
Clause, upon which the Full Faith and Credit Clause of the Constitu-
tion was patterned, did not interpret the "full faith and credit" lan-
guage broadly; or (ii) that the later historical materials, such as The
Federalist No. 42, indicated that the language of the Clause, which
was essentially the language of the Constitution, was unimportant. 3 33

Nor does he ever confront the language of the cases interpreting the
implementing statute and Constitution at the points when they indi-
cated that the language of the Articles was indeterminate and unim-
portant, and that the important improvement in the Constitution was
the conferral of power upon Congress to provide for authentication
and effect. 3 34

Turning to the materials on the Constitutional Convention, Lay-
cock quotes Wilson's statement, 33 5 but does not acknowledge that the
emphasis of the statement is that the important power under the
Clause is being conferred on Congress. Instead, he focuses on
Madison's substitution of the word "shall" for "ought to" in the first
sentence of the Clause, and the substitution of "may" for "shall" in the
second sentence. 336 Laycock correctly argues that the latter substitu-

332. See Laycock, 92 COLUM. L. REV. at 298 nn. 283-84, 300 n.297 (citing and dis-
cussing Kibbe v. Kibbe and Phelps v. Holker as examples of questionable jurisdictional
assertions in the early period and discussing James v. Allen in footnote and Articles of
Confederation in the text).

333. See supra note 253 and accompanying text.
334. See supra notes 153-56, 172, 196 and accompanying text.
335. See Laycock, 92 COLUM. L. REV. at 292.
336. Id. Recall that Daniel Crane has argued that Wilson's remarks about the

unimportance of the first sentence of the Clause must be understood as a reference to
the hortatory "ought" in the clause as then worded when Wilson spoke. See Crane, 6
GEO. MASON L. REV. at 322; see also supra note 137 and accompanying text (discussing
the unimportance of the shift from "ought" to "shall"). However, this ignores the fact
that once the Clause was reworded in accord with Madison's motion, it was still consid-
ered unimportant. This is evidenced by Madison's remarks in The Federalist No. 42,
discussed earlier. See supra note 137 and accompanying text. Crane discusses
Madison's statements in The Federalist, but does not recognize that they undermine his
argument about the reasons for Wilson's statements about the unimportance of the first
sentence. See Crane, 6 GEO. MASON L. REV. at 326. Furthermore, Wilson's earlier re-
marks explaining the Pickney Plan, which contained the mandatory word "shall," also
indicated that the language was not important. Finally, if Madison's motion making
the first sentence of the Clause mandatory was thought to have the effect of eliminating
"comity" and incorporating broad-based choice of law commands to the states, there cer-
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tion made the clause self-executing as to the "full faith and credit"
that the states must give to public acts, records, and judicial proceed-
ings of other states, and that congressional action to specify the "ef-
fect" of acts, records, and proceedings was discretionary. 3 3 7

However, throughout the passage in which he discusses the Con-
vention debate, Laycock assumes that the first sentence of the Clause
contains broad choice-of-law directions to the states, in accord with his
initial anachronistic textual analysis of the Clause (discussed
above). 338 He does not acknowledge the obvious: Wilson's remarks in-
dicate that the first sentence of the Clause was not as important as
Laycock views it, and that the really important power under the
Clause was not contained in the (concededly self-executing) first sen-
tence, but in the "Effects Clause" of the second sentence. Because of
his initial, mistaken assumption about the scope of the Clause, Lay-
cock thus erroneously views the message that the Clause was
designed to be self-executing as the important one in this part of the
Convention debate. Instead, as we have seen above, no one in the
early days questioned that the first sentence of the Clause was self-
executing. Rather, what the bulk of the evidence indicated was that
the scope of the first sentence was narrow and the scope of the second
sentence conferring legislative power on Congress was broad and in-
cluded the exclusive power to declare the substantive effect that state
public acts, records, and proceedings should have in other states. 33 9

In addition, Laycock ignores Madison's statement in The Federal-
ist No. 42 that the Articles of Confederation Clause "was extremely
indeterminate; and can be of little importance under any interpreta-

tainly would have been some debate about it, but there was none. But see Nadelmann,
56 MICH. L. REV. at 60 (arguing that the change from "ought" to "shall" made state
judgments conclusive in other states).

337. See Laycock, 92 COLUM. L. REV. at 292-93.
338. Id.
339. Recall that Laycock also refers to the rejection of Randolph's draft of the Full

Faith and Credit Clause, which he correctly understands as containing an explicit con-
flict of laws directive. See Laycock, 92 COLUM. L. REV. at 297-98; see also supra notes
133-34 and accompanying text (discussing the rejection of Randolph's draft). Although
he admits that "[ilt is usually dangerous to assume that an adopted provision means the
same thing as some unadopted draft," Laycock nevertheless concludes that "[tihe omis-
sion of Randolph's choice-of-law language can only mean that the choice-of-law limita-
tion was thought to be obvious, so obvious that it was not necessary to state it. The
Clause presupposed choice-of-law rules and left detailed specifications of those rules to
the courts or to Congress." Laycock, 92 COLUM. L. REV. at 298. This leap of logic is
breathtaking, and can be accounted for only by Laycock's previous anachronistic as-
sumption that the text and structure of the Clause's first sentence contained unarticu-
lated choice-of-law commands to the states. Given the evidence in the Convention and
elsewhere about the power of Congress to declare "substantive effect" being the most
important part of the Clause, it is far more likely that Randolph's provision was rejected
because it was thought more prudent that Congress provide any nationwide, federal
choice-of-law rules.
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tion which it will bear."3 40 Clearly, however, Madison's statement is
inconsistent with Laycock's view that the first sentence of the Full
Faith and Credit Clause incorporates federal choice-of-law commands
to the states. The language stating that "full faith and credit shall be
given" is the same in both the Articles of Confederation and the Con-
stitution. Language that is "of little importance under any interpreta-
tion which it will bear" cannot have the force that Laycock attributes
to it in the Constitution. Furthermore, Madison's emphasis in The
Federalist No. 42 is clearly on the importance of Congress's power to
declare substantive effect, and the contrast between the unimportance
of the language of the first sentence of the Clause and the power given
to Congress militates severely against Laycock's theory that the
Supreme Court has broad power to create a significant set of federal
conflict-of-laws rules under the first sentence.

Turning to the implementing statute, Laycock, in a response to
Professor Nadelmann's very unexceptional reading of the first imple-
menting statute, challenges "the conventional wisdom" that the imple-
menting statute excluded state statutes from the "same faith and
credit" sentence. Laycock argues that the reference to "records" in the
"same faith and credit" sentence may refer to legislative records, and
thus state statutes, even though the authentication portion of the
1790 Act clearly uses the word "records" to refer only to judicial
records. 34 1 He states:

The interpretive question is whether the.., reference to "the
said records and judicial proceedings authenticated as afore-
said" in the effects clause includes only the prior reference to
"the records and judicial proceedings of the courts" in the ju-
dicial authentication clause, or whether "the said records"
also includes the prior reference to "acts of the legislature" in
the legislative authentication clause. The effects clause re-
fers only to the "said records and judicial proceedings" and
does not mention "acts." The "said records" is plausibly read
as including only those records already referred to in the
same terms, that is, to "the records and judicial proceedings
of the courts."...
But "records" was also used, with equal technical accuracy, to
refer to legislative records. On this reading, the "records ...
authenticated as aforesaid" would refer to everything in

340. See supra note 138 and accompanying text; see also Laycock, 92 COLUM. L.
REV. at 288-315 (discussing the Full Faith and Credit Clause of the Constitution). The
significance of Madison's statement is often overlooked. See James R. Pielemeier, Why
We Should Worry About Full Faith and Credit to Laws, 60 S. CAL. L. REV. 1299, 1302
n.17 (1987) (partially quoting Madison's comment, but failing to quote the part about
Congress's power); see also infra notes 413-15 and accompanying text (discussing Paige
Chabora's use of Madison's quote).

341. See Laycock, 92 COLUM. L. REV. at 293-95.
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either authentication clause - to the "acts of the legislature"
as well as to the "records ... of the courts." The trouble with
this reading is that it would have been easy to say "acts,
records, and judicial proceedings" if that were what Congress
meant.
... If "records" meant only judicial records, then the phrase

"of the courts" in the judicial authentication clause is wholly
redundant. If "records" were used in its more general sense,
then "of the courts" confined it to judicial records in the au-
thentication clauses, where the source of the record mattered,
and the absence of that modifier let it have its full meaning in
the effects clause, where legislative and judicial records were
not distinguished. This reading is also consistent with the ti-
tle of the act, which plainly suggests without distinction that
"public Acts, Records, and judicial Proceedings" shall "take ef-
fect in every other State."
This reading also makes policy sense. It avoids an anomalous
distinction between the scope of the implementing statute
and the scope of the implemented clause. It avoids an anoma-
lous statutory distinction between full faith and credit to
rules of law in state judicial precedent and full faith and
credit to rules of law in state statutes. Swift v. Tyson read
such a distinction into the Rules of Decision Act, but Swift
has been rejected as inconsistent with the constitutional
structure [citing Erie R.R. v. Tompkins, 304 U.S. 64, 78-80
(1938)].342

To say that this reading of the statute is tortured would be an
understatement. Laycock is correct that the word "records" was used
in the early period to describe a variety of records, including judg-
ments. However, the question is not how the word might be used, but
how it was actually used and understood in the statute. In context,
the use of the words "records . . . of the courts" merely insured that
general records would not be included in the statute, nothing else, as
Laycock acknowledges was probably the correct reading.343 Further-

342. Id. at 294-95 (citations omitted).
343. Id. Recall that general records were added to the statute in 1804. See supra

note 145 and accompanying text. Laycock cites Atchison and Topeka & Santa Fe Ry. v.
Sowers, 213 U.S. 55, 64-65 (1909) in support of his reading. Laycock, 92 COLUM. L. REV.
at 293. In Atchinson, the Court read the statute, which embodied the 1804 amendment
and included territorial public acts, as requiring all courts within the United States to
give the same faith and credit to the statutes of territories as they would have by law
and usage in the territory from which they were taken. Accord El Paso & N.E. Ry. v.
Gutierrez, 215 U.S. 87 (1909). The Sowers' interpretation was preposterous. Even if
the Act of 1790 declared the effect of records and judgments, the Act of 1804 added
nothing regarding the effect of statutes of territories or states. The Court later recog-
nized that Congress had not prescribed the effect of territorial or state statutes in any of
the implementing provisions to the Full Faith and Credit Clause. See Pacific Employers
Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493, 502 (1939); Alaska Packers Ass'n
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more, the reference in the statute to the "said records" is clearly a ref-
erence back to the "records and judicial proceedings of courts" in the
first sentence of the statute. Had Congress wanted to include public
acts, it would have said something like "said acts, records, and pro-
ceedings, authenticated as aforesaid, etc." Again, Laycock seems to
agree that this would have been the natural way to draft the statute if
Congress had wanted to include state statutes in the "such faith and
credit" command.

34 4

The real reason Laycock wants to read the "such faith and credit"
command of the Act to include state statutes is found in that portion of
his quoted discussion where he argues that his reading of the statute
makes "policy sense." There Laycock admits that his reading is
designed to avoid an "anomalous distinction" between the scope of the
implementing statute and the first sentence of the Full Faith and
Credit Clause, as well as another "anomalous statutory distinction"
between full faith and credit to common-law rules and to statutes.
However, the anomalous constitutional distinction that Laycock has
in mind is based on his anachronistic textual and structural reading of
the Clause, discussed above. To this point in his discussion, he has
not proved, and in fact never proves, that his reading has any histori-
cal foundation. If one does not begin with his anachronistic premises,
the "anomaly" he purports to see between the scope of the statute and
the Clause disappears.

As far as the statutory anomaly he sees between full faith and
credit to statutes and full faith and credit to rules of law in judicial
precedents, that also does not exist. His sentence is designed clearly
to suggest that the first implementing statute commanded the states
to give "such faith and credit" to rules of law in other states' judicial
precedents as those rules would receive in the state where the judicial
precedents were decided. Laycock's argument is that unless we read
state statutes into the "such faith and credit" command of the imple-
menting statute, this would create an anomaly, because the states
would be commanded to give faith and credit to other states' common-
law rules, but not to other states' statutes. Of course, no court, in the
early period or later, ever read the implementing statute to require
"such faith and credit" to anything but state judgments. Indeed, no
one but Laycock has apparently ever read the statute to require "such
faith and credit" to common-law rules. Thus, Laycock, with no histori-
cal support, grafts a reading onto one part of the statute to support a

v. Industrial Accident Comm'n, 294 U.S. 532, 547 (1935); see also Stephen I. Langmaid,
The Full Faith and Credit Required for Public Acts, 24 ILL. L. REV. 383, 389-90 (1929)
(discussing the Sowers' interpretation and concluding it was erroneous).

344. See Laycock, 92 COLUM. L. REV. at 294.
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separate historically unsupported reading he makes of a different part
of the statute. Suffice it to say that, if the "such faith and credit" com-
mand did not extend to state common-law rules, there is no statutory
anomaly.

Laycock's reference in the quoted passage to the title of the 1790
Act is also misleading. By suggesting that the title "plainly suggests
without distinction" that public acts, etc., shall take effect in other
states, Laycock is arguing that the title states that the purpose of the
Act was to declare the effect of state statutes and judgments. How-
ever, as discussed above, the title says no such thing. It merely states
that the Act provides the "mode in which the public Acts, Records, and
judicial Proceedings" of the states shall be authenticated "so as to take
effect" in other states.34 5 The title is consistent with a reading that
the statute was designed to deal with matters of authentication and
admissibility only, as a majority of the early cases and judges held.

Finally, Laycock's breathtaking reference to Swift v. Tyson as
having been rejected "as inconsistent with the constitutional struc-
ture" is not relevant to anything having to do with the meaning of the
1790 implementing statute, but, just for the record, Swift was per-
fectly consistent with the constitutional structure when it was de-
cided, as modern scholarship has demonstrated. 34 6  Laycock's

345. See supra notes 143-44 and accompanying text (emphasis added).
346. The distinction drawn in Swift was not between statutes and "rules in judicial

precedents," or common-law rules, but between local and general law rules. The area of
general law was highly limited and the states had control over whether they would
follow general law or local rules even in areas encompassed by general law. See TEPLY
& WHITTEN, supra note 10, at 378-99; see generally RANDALL BRIDWELL & RALPH U.
WHITTEN, THE CONSTITUTION AND THE COMMON LAW: THE DECLINE OF THE DOCTRINES OF

SEPARATION OF POWERS AND FEDERALISM (1977) (discussing the Swift doctrine in detail).
Furthermore, an ever-increasing body of recent scholarship tends to confirm that Jus-
tice Story's view of the law was widely shared at the time Swift was decided. See WIL-
FRED J. RITZ, REWRITING THE HISTORY OF THE JUDICIARY ACT OF 1789 28-30 (Wythe Holt
& L.H. LaRue eds., 1990) (discussing the eighteenth century function ofjudges to "find"
rather than "make" law); William LaPiana, Swift v. Tyson and the Brooding Omnipres-
ence in the Sky: An Investigation of the Idea of Law in Antebellum America, 20 SUFFOLK
U. L. REV. 771 (1986); William A. Fletcher, The General Common Law and Section 34 of
the Judiciary Act of 1789: The Example of Marine Insurance, 97 HARv. L. REV. 1513
(1984) (finding the Swift holding to be a restatement of settled law). Professors Bradley
and Goldsmith have recently noted:

During the pre-Erie period, federal courts with proper jurisdicton applied sev-
eral bodies of law, including [customary international law], as part of "general
common law." They applied general common law as a default in the absence of
state or federal legislation to the contrary. General common law did not have
the status of federal law, and, therefore, [customary international law] did not
trump state law and did not provide a basis for federal question jurisdiction.
As a result, in the absence of political branch federalization of [customary in-
ternational law], states could, and sometimes did, depart from federal court
understandings of the content of [customary international law].

Curtis A. Bradley & Jack L. Goldsmith, Commentary, Federal Courts and the Incorpo-
ration ofInternational Law, 111 HARv. L. REV. 2260, 2262-63 (1998) (citations omitted).
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reference in a footnote to the rejection of Swift in Erie R.R. v.
Tompkins34 7 is also anachronistic. Whether Swift was properly or im-
properly characterized in Erie does not tell us whether it was legiti-
mate under the view of law existing at the time it was decided.

Before leaving Laycock's interpretation of the implementing stat-
ute, it is interesting to consider why he goes through such contortions
to read the statute in the way that he does. The answer may be that
he understands the importance of the implementing statute as a
means of understanding how the first sentence of the Full Faith and
Credit Clause was originally understood. As we have seen, one of the
clues to understanding both the statute and the Clause lies in the fact
that Congress left "public acts" out of the "such faith and credit" com-
mand of the statute. 34s If the "such faith and credit" command was
designed to declare the substantive effect of state judgments in other
states as long as some set of constitutionally-mandated jurisdictional
rules were complied with, it would indeed be curious that Congress
did not also declare the substantive effect of state public acts in the
statute, given that it had provided for authentication of both judg-
ments and statutes early in the Act. However, if the "such faith and
credit" command is understood as an evidentiary one, designed to cure
a particular problem with judgments that did not exist with statutes,
there is no curiosity. Of course, this depends on the use in the statute
(as in the Constitution) of the words "faith" and "credit" as terms of
evidence, rather than substantive effect, something that would not
support Laycock's thesis about the incorporation of "federal" conflict-
of-laws commands to the states in the first sentence of the Full Faith
and Credit Clause.

The most serious flaw in Laycock's historical analysis is that he
completely omits to examine the language, holdings, and implications
of the cases interpreting the first implementing statute. As I have
earlier shown, these cases provide not only the most extensive evi-

See also Curtis A. Bradley & Jack L. Goldsmith, Customary International Law As Fed-
eral Common Law: A Critique of the Modern Position, 110 HARV. L. REV. 816, 820-21
(1997) (stating that "prior to Erie, [customary international law] was viewed as part of
the general common law"); Bradford R. Clark, Federal Common Law: A Structural Rein-
terpretation, 144 U. PA. L. REV. 1245, 1276 (1996) (stating that Swift is "consistent with
both federalism and separation of powers principles"); Stewart Jay, Origins of Federal
Common Law: Part Two, 133 U. PA. L. REV. 1231, 1266 (1985) (stating that "federal

court's authority to make an independent interpretation of general law did not depend
on its being considered a form of federal law"); Lawrence Lessig, Erie-Effects of Volume
110: An Essay on Context in Interpretive Theory, 110 HARV. L. REV. 1785, 1791-92 (1997)
(stating that law merchant was part of the law of nations; it was customary law that
"filled a gap in individual sovereign authority" when the states did not legislate local
rules).

347. See Laycock, 92 COLUM. L. REV. at 295 n.267.
348. See supra notes 250-52 and accompanying text.

[Vol. 32



THE FULL FAITH AND CREDIT CLAUSE

dence about the original understanding of the implementing statute
itself, but also the most complete evidence that we have of the original
understanding of the Constitution. Rather than confront the lan-
guage and arguments made by the judges and discuss the dilemma
that the implementing statute posed for them, Laycock simply charac-
terizes the decisions, but does so inaccurately.

For example, Laycock asserts that "[a] majority of judges reads
conflicts principles into the Clause from the beginning. These judges
read 'full faith and credit' to mean conclusive effect .... ,,349 Earlier in
his article, he also stated that "[o]nly a few judges had said that sister-
state judgments were not conclusive on the merits, usually for fear
that judgments entered without jurisdiction could not be distin-
guished from any other judgment, but occasionally because of a more
general willingness to re-examine the merits."350 Yet, as I have
shown earlier,3 51 a solid majority of the judges before 1813 did not
read full faith and credit to mean conclusive effect, and a majority of
the judges and courts that confronted the issue expressed the view
that both the implementing statute and the first sentence of the Full
Faith and Credit Clause gave only an evidentiary command.
Although Laycock cites the cases decided under the implementing
statute in a number of places, especially in a discussion of how, in his
view, the "conflict-of-law prerequisite" in its jurisdictional form was
part of the "original judicial understanding,"3 52 he never explicitly ex-
amines the opinions of a majority of the judges and courts that indi-
cated the language of both the Full Faith and Credit Clause and the
implementing statute contained only evidentiary commands, and, in-
deed, in the quoted passages above states that the contrary is true
without ever engaging in an explicit count. Furthermore, in stating
that Mills held that sister-state judgments conclusive, Laycock never
acknowledges that the arguments of counsel were both framed in evi-
dentiary terms, or that Justice Story's awkward opinion also strained
to place the holding of the case on evidentiary grounds.3 53

Thus, at no point in his article does Laycock address the concep-
tual problems the judges were having with the Constitution and the
implementing statute and the way in which they perceived the issue
they were confronting. For example, he does not address the dilemma
that the implementing statute posed for Justice Washington in Green
v. Sarmiento and the resulting need, in Washington's opinion, to read
the implementing statute as a declaration of effect to avoid the conclu-

349. See Laycock, 92 COLUM. L. REV. at 305.
350. Id. at 299 (citations omitted).
351. See supra notes 239-40 and accompany text.
352. Laycock, 92 COLUM. L. REV. at 298-300.
353. Id. at 299; cf. supra notes 245-49 and accompanying text.
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sion that it had unconstitutionally subtracted from the evidentiary
command of the first sentence of the Full Faith and Credit Clause.35 4

Nor does he confront the language of the opinions opposed to his the-
ory and explain why judges as eminent as Marshall and Kent read the
Constitution and implementing statute as containing only evidentiary
commands, rather than commands to give substantive effect to state
public acts, records, and proceedings. Of course, had Laycock actually
confronted the reasoning of a majority of the opinions, he could not
have asserted plausibly that the first sentence of the Full Faith and

Credit Clause contained choice-of-law commands to the states, at least
not without somehow explaining why so many judges and courts took
the narrow view of the Clause and implementing statute that they
did. 35 5 This sort of "historical" analysis can only persuade those who
do not read the evidence, or who are committed to a broad reading of
the "original meaning" of the Clause no matter what.

Needless to say, Laycock's evaluation of the historical evidence
subsequent to 1813 is no better than his evaluation of the evidence
preceding that date. He cites D'Arcy v. Ketchum for the proposition
that the Supreme Court "accepted the lower courts' rule that the sis-

354. See supra note 157 and accompanying text.
355. An illustration of the misleading way in which Laycock reads the cases is his

citation of the New York decisions. He first asserts that "le]ven in New York, where a
slim majority held that sister-state judgments were not conclusive [citing Hitchcock],
the merits could not be reexamined 'after the question has been once fairly litigated and
decided.'" Laycock, 92 COLUM. L. REV. at 299-300 (citations omitted). Of course, he
never examines the language or arguments made by that "slim" majority, which were
consistent with the majority view nationally. Laycock also cites Taylor v. Bryden, 8
Johns. 173 (N.Y. Sup. Ct. 1811), as authority for the "'after the question has been once
fairly litigated and decided'" quote. Taylor, 8 Johns. at 176-77. Taylor is a case I have
previously indicated added nothing to the understanding of the position of the New
York Court taken in Hitchcock. See supra note 216. It was a decision in which the
court, per Chief Justice Kent, indicated that while a judgment rendered in another state
could be reexamined, it was up to the defendant to impeach it, and the defendant had
not done so. The language quoted by Laycock is taken completely out of context. The
full quote states:

It has been urged to the court that there was not due diligence in giving notice
of non-payment, and that the question of diligence is open here for investiga-
tion, notwithstanding the trial and judgment in the other state. But we are by
no means satisfied that such an inquiry ought now to be pursued, after the
question has been once fairly litigated and decided. The question of reasonable
notice is a compound of law and fact, to be submitted to a jury [citations omit-
ted]. The judgment in Maryland is presumptive evidence of a just demand; and
it was incumbent upon the defendant, if he would obstruct the execution of the
judgment here, to show, by positive proof, that it was irregularly or unduly
obtained.

Taylor, 8 Johns. at 176-77. Later, the court indicated that the question in the case was
"how far, and to what extent do the English courts permit foreign judgments to be
opened, to let in a re-examination of the merits." Id. at 177-78. Thus, contrary to Lay-
cock's suggestion, Taylor stands squarely for the proposition that judgments of sister-
states were reexaminable on the merits, just like foreign nation judgments in English
law.
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ter-state must have a basis for jurisdiction that other courts are
obliged to recognize. '3 56 However, he does not acknowledge the spe-
cific language in D'Arcy stating that the state courts had, in making
jurisdictional determinations, "altogether disregarded, as inapplica-
ble, the Constitution and laws of the United States."3 57 Nor does he
confront or in any way attempt to explain the Court's description of
the jurisdictional rules in D'Arcy as "international rules."358

For the most part, Laycock also does not discuss the later cases
concerning jurisdiction that contain language contrary to his theory
that jurisdictional rules were embodied in the first sentence of the Full
Faith and Credit Clause.3 59 At one point, Laycock does cite and
quotes Bonaparte v. Tax Court, decided in 1881, in support of a state-
ment that "[t]he Supreme Court did not squarely speak to this issue
[the issue whether the first sentence of the Full Faith and Credit
Clause incorporated conflict-of-laws commands] until much later.
Then the Court held that choice of law is prerequisite to full faith and
credit .... ,,360 As we have seen, however, the language in Bonaparte is
consistent with the prior cases stating that jurisdictional rules were
"international" and operated independently of the Constitution.3 6 1

Subsequently, Laycock cites and quotes Chicago & Alton Railroad
in support of this same proposition.3 62 The latter case was, indeed,
the first case that indicated the Constitution embodied conflict-of-laws
commands to the states. However, Laycock does not seem to see that,
as suggested above,36 3 the late hour at which the Supreme Court
came to the view that the Clause embodied conflict-of-laws commands
to the states undermines his view of the historical understanding of
the Clause. Laycock himself goes to some effort to refute Professor
Sedler's view that "the Constitution cannot speak to choice of law be-
cause Anglo-American law had no concept of choice of law in the time
of the Founders., 3 64 But if the "Founders" really had an elaborate un-
derstanding of choice of law, and if the Full Faith and Credit Clause
really allowed the Supreme Court to specify choice-of-law limits on the
power of the states, as Laycock indicates, the first sentence of the
Clause surely would have been used by the Supreme Court to require
the states to apply the statutes of other states before the twentieth
century. As we have seen, the fact that the Court did not so use the

356. See Laycock, 92 COLUM. L. REV. at 299.
357. See supra note 266 and accompanying text.
358. See supra note 268 and accompanying text.
359. See supra notes 278-90 and accompanying text.
360. See Laycock, 92 COLUM. L. REV. at 300.
361. See supra notes 291-92 and accompanying text.
362. See Laycock, 92 COLUM. L. REV. at 300.
363. See supra notes 304-05 and accompanying text.
364. Laycock, 92 COLUM. L. REV. at 306.
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Clause, and did not even state that it was proper to so use it until the
late nineteenth century, is powerful evidence that the original under-
standing of the Clause was that it did not embody conflict-of-laws com-
mands to the states. 36 5

In other parts of his article, Laycock undertakes to respond to por-
tions of my earlier work on the Full Faith and Credit Clause. Some of
his criticism deserves treatment here because it reflects how he uses
evidence to meet theories that do not fit his view of the history. For
example, responding to my evaluation of the historical evidence, he
states:

Whitten also claims that Mills and many of the other cases
requiring conclusive effect relied on the Full Faith and Credit
Act rather than the Constitution. I think he exaggerates this;
some lawyers and judges relied directly on the Constitution,
and others assumed that the statute was merely a more ex-
plicit statement of what the Constitution already required.
But in any event, reliance on the statute does not imply any-
thing about the Constitution. Whitten fails to note that the
Constitution probably did not apply to Mills or any other case
filed in federal court. The constitutional clause applies "in
each state," which may plausibly be read as binding only
state courts. But the statute applies in "every Court within
the United States," which was necessarily read as including
federal courts. Even in state courts, there was no need to
reach the constitutional issue if the statute sufficed. 36 6

It will take some space to point out all the flaws in evidence and logic
present in this passage.

First, it is true that some lawyers relied directly on the Constitu-
tion. But there were lawyers on both sides of each case. The lawyers
on the side that would benefit from reliance on the Constitution often
relied on it, while the lawyers on the other side often relied on the
evidentiary theory of the words "faith" and "credit" found in a majority
of the cases. The question Laycock avoids is this: What was the pre-
dominant view? The materials above leave no doubt that the majority
view was that the first sentence of the Full Faith and Credit Clause
contained only an evidentiary command, while the second sentence,
which conferred power on Congress to declare substantive effect, was
the most important part of the Clause. Indeed, although there were
many examples to choose from in the cases, Laycock might have bene-
fited from paying closer attention to the arguments of counsel in Mills
itself. Despite Laycock's citation of Mills as a case that rejected the

365. See supra notes 304-05 and accompanying text.
366. Laycock, 92 COLUM. L. REV. at 305 (citations omitted).
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evidentiary theory,3 67 the detailed description of the case in this arti-
cle indicates quite clearly that everyone in Mills - the lawyers on
both sides, the majority, and the dissent - accepted the evidentiary
theory.368 Their arguments and opinions were, in fact, explicitly
framed to conform to it.

Additionally, in his citations in support of his "some lawyers and

judges" sentence, Laycock references Armstrong v. Carson, which was

a case that did indeed contain evidence that Justice Wilson and "some

lawyers" may have believed that the first sentence of the Full Faith

and Credit Clause required states to give conclusive effect to the judg-

ments of other states.3 69 However, as we have seen, Wilson also indi-

cated in Armstrong that there was doubt about the meaning of the

first sentence. 3 70 In any event, a statement that the first sentence of

the Clause required a conclusive effect to judgments does not import

that the Clause incorporated conflict-of-laws commands. Laycock per-

sistently refuses to see that the lawyers and judges in the early period

could view the first sentence of the Full Faith and Credit Clause as

commanding a conclusive effect to state judgments on the merits with-

out also viewing the Clause as incorporating conflict-of-laws com-
mands. For example, the Massachusetts Supreme Judicial Court
reached the conclusion in Bissell v. Briggs that the implementing stat-

ute required a conclusive effect to sister-state judgments while recog-

nizing that neither the Constitution nor the implementing statute
affected jurisdictional rules, 37 1 a conclusion echoed and made more ex-
plicit by the United States Supreme Court years later in D'Arcy v.

Ketchum.372

In addition to Armstrong, Laycock's citation of authority also con-

tained the following reference: "Mills said that if the Act, as written,
did not make judgments conclusive, then 'this clause in the constitu-
tion would be utterly unimportant and illusory,'. . . an argument that
makes sense only if the Act and Constitution meant the same
thing."3 73 This statement is wrong on all counts. First, Laycock omits
the remainder of the quote from Mills: "The common law would give

such judgments precisely the same effect. It is manifest however that
the constitution contemplated a power in congress to give a conclusive

367. See Laycock, 92 COLUM. L. REV. at 305 n.327.
368. See supra notes 245-49 and accompanying text.

369. See Laycock, 92 COLUM. L. REV. at 305 n.330.

370. See supra notes 147-49 and accompanying text.
371. See supra note 226 and accompanying text.
372. See supra note 268 and accompanying text.

373. See Laycock, 92 COLUM. L. REV. at 305 n.330 (citation omitted).
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effect to such judgments."374 Story's emphasis on the power of Con-
gress cuts squarely against Laycock's view that the statute was just "a
more explicit statement of what the Constitution already required." It
is worth repeating that neither Story or any other judge (until 1887)
ever stated that the first sentence of the Constitution embodied con-
flict-of-laws commands. As elsewhere in his article, when the lan-
guage of the case in question does not support Laycock, he does not
quote it.

Furthermore, independent of the misleading citation and quote,
Story's argument makes perfect sense if the first sentence of the Full
Faith and Credit Clause gave only a narrow evidentiary command and
if the implementing statute was an attempt to declare the effect of
state judgments in other states by using the words "faith" and "credit"
in a sense different than they were used in the Constitution. However
questionable this conclusion was, "some" judges, 3 75 such as Washing-
ton, accepted it, as we have seen.

374. Mills, 11 U.S. (7 Cranch) at 485. See also supra note 244 and accompanying
text (quoting a passage from Mills v. Duryee in which Justice Story emphasizes only the
second sentence of the Full Faith and Credit Clause).

375. See supra notes 152-58 and accompanying text. Laycock asserts that "most
judges rejected the evidentiary theory, some denouncing it as ridiculous." Laycock, 92
COLUM. L. REV. at 305. However, as I have shown above, most judges accepted the
evidentiary theory before 1813. Laycock's citations of authority for this statement again
indicate the misleading way that he uses authority. First, he again cites Mills,
parenthetically quoting the "utterly unimportant and illusory" language. Laycock, 92
COLUM. L. REV. at 305 n.327 (citing Mills, 11 U.S. (7 Cranch) at 485). However, as I
have shown above, Story strained to make his opinion consistent with the evidentiary
theory, something which Laycock does not "acknowledge." Furthermore, Laycock again
does not quote the subsequent sentence of Justice Story's opinion, where Justice Story
emphasizes the importance in the constitutional structure of Congress's power, which,
together with the other evidence that I have laid out, but which Laycock did not, com-
pletely changes the emphasis of the "utterly important and illusory statement." Lay-
cock also cites other cases in this same footnote - Rogers v. Coleman, Bartlet v. Knight
(Sedgwick, J., seriatim), Curtis v. Gibbs (Pennington, J., seriatim), and Hitchcock v.
Aicken (Thompson, J., dissenting), along with parenthetical statements that he believes
support his statement in the text. Laycock, 92 COLUM. L. REV. at 305 n.327. However,
his textual statement that most judges rejected the evidentiary theory is just wrong, as
my count of the judges and the cases in the text indicates, and these cites, which repre-
sent the minority view, do not prove his point. Indeed, Justice Sedgwick actually
adopted the evidentiary view with regard to the statute, which used the same "faith"
and "credit" language as the Constitution, as did the majority in Bartlet v. Knight, as we
have previously seen. See supra notes 218-23 and accompanying text. Justice Sedgwick
did opine that the first sentence of the Full Faith and Credit Clause had to be inter-
preted as elevating state judgments above foreign judgments, but he refused to agree
that they had been elevated entirely to the level of domestic judgments. His statement
that this construction was necessary to prevent the first sentence from being "altogether
idle and significant" was not, however, directed at the "evidentiary theory," as Laycock
suggests, and can in fact be interpreted as consistent with it, given his adoption of the
evidentiary theory when interpreting the implementing statute. See supra note 223;
Bartlet, 1 Mass at 409.
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What of Laycock's further argument that reliance on the statute

does not imply anything about the Constitution? This is an exceed-

ingly curious passage. First, if Laycock wishes to see an acknowledge-

ment by me that "the Constitution" (i.e., the first sentence of the Full

Faith and Credit Clause) did not apply to federal courts, he may con-

sult the first article I wrote on this subject many years ago. 37 6 More to

the point, Laycock in this passage, as elsewhere in his article, persist-

ently refuses to recognize the nature of the argument about the use of

the terms "faith" and "credit" in the cases under the implementing

statute; nor does he acknowledge the dilemma that the statutory

terms posed for the judges, something that they addressed explicitly

in their opinions, but which Laycock ignores or treats in a cursory

fashion. Thus, when Laycock states that even in the state courts

there was no reason to reach the Constitution "if the statute sufficed,"

he seems to be implying that the state courts did not consider the Con-

stitution in their opinions. As we have seen above, however, they

most certainly did consider the Constitution, and a majority of the

judges drew conclusions adversely to Laycock's theory of its mean-

ing.3 7 7 Finally, if he is saying that Justice Story's opinion in Mills was

specifically designed to be limited to the courts of the District of Co-

lumbia and had no implications for the application of the Constitution

to the states, why does he cite Mills himself, albeit erroneously, for

more general propositions about the Constitution?3 78

According to Laycock, the "evidentiary interpretation" set out in

my 1981 article also "entangles" me in "extraordinary difficulties."

For one thing, he contends that I argue "that because the language of

the Full Faith and Credit Act tracks the Constitution, the statute

could also be satisfied by admitting the sister-state act or judgment

into evidence and then ignoring it." 3 7 9 However, this misperceives my

argument and, more importantly, misperceives what the case evi-

dence I presented (but Laycock never confronts) said. The cases indi-

cated that the language "full faith and credit shall be given" was

understood to require admission of a properly authenticated state

judgment (or public act) as conclusive proof of its own existence and

contents. This does not amount to admitting the judgment and ignor-

ing it. It amounts to admitting it and giving it a certain evidentiary

effect, something that was well understood and considered important

in the late eighteenth and early nineteenth centuries, but which Lay-

cock perversely fails to acknowledge because he never directly con-

376. See Whitten, 14 CREIGHTON L. REV. at 505 n.25 (discussing the fact that state

courts only were intended to be bound by the Full Faith and Credit Clause).
377. See supra notes 239-40 and accompanying text.
378. See Laycock, 92 COLUM. L. REV. at 305 n.327.
379. Id. at 302.
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fronts the language of the cases under the implementing statute prior
to Mills. Insisting on his anachronistic view that the first sentence of
the Clause contains broad conflict-of-laws commands concerning the
substantive effect of state judgments and public acts, he simply re-
fuses to confront the historical evidence in the cases to the contrary
and bases his criticism on bare assertion.

Laycock also criticizes my interpretation of the act and Constitu-
tion because I contend that the language of the existing implementing
statute, 28 U.S.C. § 1738, should be ignored as it applies to public
acts. This, he says, requires me to accept the view that the existing
statute specifies the effect of judgments, "but merely evidentiary ad-
missibility - or perhaps nothing at all - with respect to acts."38 0 He
continues: "The Supreme Court has never suggested such a distinc-
tion. In recent times the Court has minimized the occasions on which
sister-state acts are entitled to full faith and credit, but when the
Clause applies, it is still a rule of conclusiveness." 38 1

Note first that in the last-quoted sentences, Laycock shifts be-
tween the act and the Constitution. He first indicates that the
Supreme Court has never suggested a certain distinction between
judgments and public acts under the implementing statute, but he
then argues that "when the Clause applies (referring to the Constitu-
tion), it is still a rule of conclusiveness." But my point, made I think
more clearly and with less difficulty than Laycock is willing to admit,
is that the Supreme Court has mistakenly interpreted the first sen-
tence of the Full Faith and Credit Clause by reading conflict-of-laws
commands into the sentence, which was originally understood as con-
taining only an evidentiary command.38 2 Certainly, the evidence I
have produced above well justifies the conclusion, and Laycock pro-
duces no statement from any court or judge in the early period stating
otherwise.

It was in this context that I addressed the modern implementing
statute, something which Laycock's confused presentation of my argu-
ment obscures. If the Constitution itself does not (under the original
meaning of the Clause) require the states to enforce the laws of other
states, then the logical next question is whether Congress has exer-
cised its power to declare the substantive effect that state public acts
should have in other states. In the 1948 revision of the federal Judi-
cial Code, Congress added legislative acts to the command of the stat-
ute and modified the "such faith and credit" command to one of "full
faith and credit":

380. Id.
381. Id. at 302-03.
382. See Whitten, 14 CREIGHTON L. REV. at 599-600.
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Such Acts, records and judicial proceedings or copies thereof,
so authenticated, shall have the same full faith and credit in
every court within the United States and its Territories and
Possessions as they have by law or usage in the courts of such
State, Territory or Possession from which they are taken.38 3

The only explanation for this change in the legislative history of

the 1948 revision is a Revisers Note stating: "At the beginning of the

last paragraph, words 'Such Acts' were substituted for 'And the said.'

This follows the language of Article IV, section 1 of the Constitu-

tion.... Changes were made in phraseology."38 4 This explanation

indicates that the Revisers were attempting to modify the statute to

track the Constitution's language. However, it is clear that the Revis-

ers of the Judicial Code had no idea what the original meaning of the

Constitution was, because the Supreme Court had by 1948 long since

departed from that meaning and interpreted the first sentence of the

Full Faith and Credit Clause to contain conflict-of-laws commands to

the states. My point about the implementing statute is simply that it

is unreasonable to interpret the 1948 revision as an attempt to declare

the effect of state statues in other states if (a) the Supreme. Court

should return to the original meaning of the first sentence as a narrow

evidentiary command; and (b) the amendment of the statute's lan-

guage to track the language of the Constitution was made under the

mistaken impression that the language of the first sentence meant

something that it did not.

Furthermore, despite Laycock's argument that the Supreme

Court has never suggested a distinction between public acts and judg-

ments in the statute, it is in fact the case that the Court has largely

ignored the statute and implemented choice of law commands through

the first sentence of the Full Faith and Credit Clause. 385 Recall, how-

ever, that in the passage in which he makes this criticism, he shifts

between the statute and the Constitution.3 86 Thus, Laycock may be

trying to say that the Supreme Court has never drawn a distinction

between judgments and public acts under the Constitution. To the

383. 28 U.S.C. § 1738 (1994) (emphasis added).

384. LEGISLATIVE HISTORY OF TITLE 28, UNITED STATES CODE "JUDICIARY AND JUDI-

CIAL PROCEDURE" A150 (R. Merskey & J. Jacobstein eds., 1971).

385. See, e.g., Hughes v. Fetter, 341 U.S. 609, 613 n.16 (1951) (discussing the addi-
tion of state public acts to the command of the implementing statute, but refusing to

rely on th statute as a basis of decision); James D. Sumner, Jr., The Full-Faith-And-
Credit Clause - Its History and Purpose, 34 OR. L. REV. 224, 240 (1955) (observing that
after the 1948 amendment, the Court "did not base its holdings on the amendment"
when it held that states were obligated to enforce the wrongful death statutes of other

states).

386. See supra note 381 and accompanying text.
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extent that this is his point, he was answered by Professor Nadelmann
many years before I wrote:

As far as the record goes, the view that the clause was
designed to convey, without implementing law, to the courts
of one state a constitutional command that they apply,
whatever their own law, the legislative acts of another state,
finds no support in the intentions of the drafters .... The
language of the clause does not bar a reading in accord with
the intentions. Such reading is indeed required when unac-
ceptable results are reached through different reading. Sev-
eral times, the Supreme Court of the United States has
pointed out that a rigid and literal enforcement of the Full
Faith and Credit clause for "acts" would lead to the absurd
result that, whenever a conflict arises, the statute of each
state must be enforced in the courts of the other, but cannot
in its own. Should what is obvious have escaped the atten-
tion of the drafters of the clause? 3 s 7

Laycock, of course avoids the difficulties of the statute and the
Constitution as declarations of "effect" by repeatedly asserting that
the first sentence of the Clause gives broad authority to the Supreme
Court to develop conflict-of-laws commands to the states, something
that is not supported by the historical evidence and which he never
proves. Thus, in further criticism of my earlier articles on the subject,
he states:

One final contradictory premise is essential to Whitten's in-
terpretation. He insists that full faith and credit cannot be
read against the background of conflict-of-law rules. Thus,
full faith and credit presents an unattractive all-or-nothing
choice: either it makes sister-state law and judgments conclu-
sive without regard to legislative or judicial jurisdiction, or it
is satisfied by admitting sister-state law and judgments in ev-
idence, without giving them any weight or effect. Full faith
and credit means either far too much or far too little, but it
cannot mean anything sensible between these extremes.
Whitten's reason is that the words "faith" and "credit" were
not used in the eighteenth century to describe conflict-of-law
rules.
But as argued above, the Founders and early American
courts assumed that unless a state had jurisdiction under
conflict-of-law rules, its judgments and laws were not entitled

387. Nadelmann, 56 MICH. L. REV. at 73 (citation omitted). Nadelmann cites the
following cases as the Supreme Court decisions recognizing the problem with literal
enforcement of the Clause: Alaska Packers, 294 U.S. at 547; Pacific Employers, 306 U.S.
at 502; Watson, 348 U.S. at 73. Id. at 73 n.189. He is correct in his cites.
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to full faith and credit. Indeed, they had to assume this in
order to make any sense of the Clause. 388

As noted before,38 9 throughout his article, Laycock uses expres-
sions such as full faith and credit must be "read in light of conflict of
law rules,"390 or the "clause is comprehensible only if one assumes a
background set of choice-of-law rules,"391 or that the Full Faith and
Credit Clause and section 34 of the Judiciary Act of 1789392 both "as-
sume that it is obvious when state law applies and which state's law
applies,"393 etc. However, it is clear, at least when Laycock states his
meaning forthrightly, that he means that the first sentence of the Full
Faith and Credit Clause incorporates federal conflict of laws com-
mands to the states. Thus, he states:

Failing... congressional action under the Effects Clause, fed-
eral courts are obliged to specify choice-of-law rules under the
constitutional clause and the statute. States must apply the
law of sister states when it applies. Whether sister-state law
applies is a federal question, and each state is obliged to give
the same answer to that federal question. For the federal
courts to answer that question, and to enable the state courts
to answer it, they must elaborate a set of federal choice-of-law
rules, just as they have elaborated jurisdictional rules to im-
plement full faith and credit to judgments. 394

As I have stated earlier, 395 I agree that a "background" of conflict
of laws commands existed at the time the Constitution was framed
and ratified, but I disagree that the Constitution incorporated those
commands as "federal" commands to the states. Laycock's view on the
nature of the first sentence of the Full Faith and Credit Clause as
authorizing federal courts to "elaborate" a set of federal conflict of laws
commands is badly undermined by the evidence presented above from
the early cases. Because the first sentence of the Clause gave only an
evidentiary command, rather than a command to give some substan-
tive effect to state judgments, records, and public acts, no set of federal
choice-of-laws rules was necessary for the sentence to make sense, be
enforced, operate, or whatever. Laycock offers not one pronouncement

388. Laycock, 92 COLUM. L. REV. at 303 (citations omitted).
389. See supra notes 310-15 and accompanying text.
390. Laycock, 92 COLUM. L. REV. at 303.
391. Id. at 289. Or, as he states elsewhere: "The Full Faith and Credit Clause thus

assumes the existence of choice-of-law rules, but it does not specify what those rules
are." Id. at 297 (citation omitted). Or, as he states even later, "the Full Faith and
Credit Clause assumes the existence of some basis for recognizing which state's law
applies - that it assumes the existence of choice-of-law rules." Id. at 315.

392. Act of September 24, 1789, ch. 20, § 34, 1 Stat. 73, 92.
393. Laycock, 92 COLUM. L. REV. at 289.
394. Id. at 301 (citation omitted).
395. See supra note 316 and accompanying text.
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from any case that the first sentence incorporates such commands.
However, as observed above in the discussions of Bissell v. Briggs and
D'Arcy v. Ketchum, there did exist explicit statements that such rules
were not incorporated in the first sentence of the Clause. 39 6 What
Laycock misses in the historical record is that this language literally
expressed the view of the bench and bar in the late eighteenth and
early nineteenth centuries about the common-law rules of the law of
nations. Under that view, the Constitution did not incorporate con-
flict-of-laws and jurisdictional rules. The rules operated outside the
Constitution to regulate the power of the states as independent sover-
eigns vis-a-vis each other. This is a view to which I have devoted sub-
stantial attention in my first article on the Full Faith and Credit
Clause,39 7 as well as in other works. 3 9s Laycock's insistence on stuff-
ing the rules into the Constitution is typical of a twentieth-century
viewpoint about constitutional law, but it was not the viewpoint of the
framers and ratifiers of the Constitution, and it was not the viewpoint
of those who administered the Constitution through most of the nine-
teenth century.

In summary, it can be said with some confidence that Laycock's
reading of history is influenced by what he believes the first sentence
of the Full Faith and Credit Clause ought to mean. Although I am in
great sympathy with his view, expressed in the latter part of his arti-
cle, 399 of the need for a sound set of uniform, national, territorial con-
flict-of-laws rules to replace the current chaos and outright forum
preference in conflicts, one cannot derive those rules from the first
sentence of the Full Faith and Credit Clause as it was originally un-
derstood. In Laycock's case, I fear, the wish is father to the thought.

B. PROFESSOR KRAMER'S THEORY

Professor Larry Kramer has argued that the Full Faith and
Credit Clause contains an "equality component."40 0 Relying on the
peculiar twentieth century case of Hughes v. Fetter,40 1 Kramer con-
structs a theory that states may not employ a public policy exception
to a general rule of marriage recognition, because this violates an an-
tidiscrimination principle embodied in the first sentence of the Full
Faith and Credit Clause. As he states it, this principle would forbid
states to refuse "to apply another state's law, otherwise applicable

396. See supra notes 226-28, 266-69 and accompanying text.
397. See Whitten, 14 CREIGHTON L. REV. at 582-84, 590-99.
398. See TEPLY & WHITTEN, supra note 10, at 378-99, 405 n.l15 (1994). See gener-

ally BRIDWELL & WHITTEN, supra note 346 (examining the doctrine of Swift v. Tyson).
399. See Laycock, 92 COLUM. L. REV. at 322-36.
400. See Kramer, 106 YALE L.J. at 1980.
401. 341 U.S. 609 (1951).
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under forum choice-of-law rules, on the ground that it promotes a pol-
icy the forum finds repugnant."40 2 Thus, a state that refuses to recog-
nize a same-sex marriage performed validly in another state on the
grounds that it violates the forum's strong public policy would violate
the equality principle of the Full Faith and Credit Clause. With re-
gard to DOMA, Kramer argues that the Full Faith and Credit Clause
should be read:

as imposing a mandatory requirement of faith and credit (de-
fined by the Supreme Court), with the Effects Clause author-
izing Congress to enact whatever national legislation is
needed to refine and implement it. Refine and implement,
not undermine or abolish - which means that even federal
legislation must be tested against, and shown to be consistent
with, the core requirements of full faith and credit.40 3

Kramer's argument is not primarily historical, and others in this
symposium have evaluated the non-historical problems with his the-
ory, which are many and severe. 40 4 However, as later examination of
references to other works by proponents of same-sex marriage will in-
dicate, commentators on the Full Faith and Credit Clause who are
relying primarily on nonhistorical arguments to support their theories
often seem to find it necessary to refer to historical concepts, such as
the purpose of the Full Faith and Credit Clause, the "framers' intent,"
or similar notions. Kramer is no exception. Thus, in constructing his
"equality principle," he states:

The Full Faith and Credit Clause is one of a bundle of provi-
sions incorporated into the Constitution to bind states more
closely together. These include the Privileges and Immuni-
ties Clause, the Extradition Clause, the Guarantee Clause,
the Commerce Clause, and the now defunct Fugitive Slave
Clause - all added precisely so that states would not stand
in relation to one another as independent nations. With re-
spect to full faith and credit in particular, the whole point
was that states should not be free to dismiss or ignore the
laws of sister states; the states were to be a community, with
mutual obligations to respect each other's laws and judg-
ments. The central object of the Clause was, in fact, to elimi-
nate a state's prideful unwillingness to recognize other states'
laws or judgments on the ground that these are inferior or
unacceptable. If anything should be off-limits in such a sys-
tem, it is the public policy doctrine.40 5

402. Kramer, 106 YALE L.J. at 1987.
403. Id. at 2003.

404. See Borchers, 32 CREIGHTON L. REV. at 147.

405. Kramer, 106 YALE L.J. at 1986.
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This argument is clearly historical, in that it refers to the reasons
why the Full Faith and Credit Clause was placed in the Constitution
as an original matter. However, Kramer does not bother to canvass
any historical materials in order to determine whether he is right, or,
to the extent that he is right, whether his pronouncements ought to be
qualified in any respect. As the materials presented in previous sec-
tions have indicated, there is a sense in which Kramer is right in the
abstract about the historical purpose of the Clause, but he is clearly
not correct in the application of his statements. He is right that the
Full Faith and Credit Clause was designed to bring the states closer
together under the Constitution and allow their independence as sov-
ereigns to be diminished. The problem is that the historical evidence
indicates that the way in which this was to be done was through the
power exercised by Congress, in its discretion from time to time, to
declare the substantive effect of public acts, records, and judicial pro-
ceedings in other states. It was not to be accomplished through the
first sentence of the Clause, which gave only an evidentiary command.

Kramer's argument about the limits on Congress's power under
the Effects Clause, of course, also relies on a broad reading of the first
sentence of the first sentence of the Full Faith and Credit Clause. In
this, he is also wrong. However, he also makes a more explicitly his-
torical argument about Congress's power. Addressing the possibility
that the Effects Clause gives Congress "plenary authority" to be the
final arbiter of what full faith and credit requires, with power to spec-
ify when particular laws should or should not be applied by other
states, he observes:

There are a number of problems with this interpretation,
which I was originally inclined to accept. To begin, the text of
the Clause says that full faith and credit shall be given in
each state to the laws and judgments of every other state. It
does not say that states shall give faith and credit, but rather
that faith and credit shall be given - a use of passive voice
that makes this a general command rather than one directed
solely at state lawmakers. It does not say that only some
faith and credit need be given, but rather that the faith and
credit given shall be full. This unqualified "full" and
mandatory "shall" lose some (though obviously not all) of
their meaning if Congress can simply legislate the require-
ment away or relieve states of whatever obligations the Full
Faith and Credit Clause imposes. It may not be impossible to
read the Effects Clause as empowering Congress to do just
that, but if that is what the drafters meant, they chose a pecu-
liarly roundabout way of saying so.40 6

406. Id. at 2003 (citation omitted) (emphasis added).
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One of the most curious phenomenon in the writing about the Full
Faith and Credit Clause is the refusal of those who make historical
observations to look at any history. It is as if people believe they can,
from the position of the late twentieth century, look at the words of
the Full Faith and Credit Clause and a few modern cases and decipher
the "drafters' meaning - often characterizing that meaning as
"plain." Of course, under a historical understanding of what the
"drafters" were doing, they did not choose a peculiar way of saying
anything, and this is true even though there was some doubt among
them about what the first sentence of the Clause meant. They under-
stood quite clearly that the most important feature of the Clause was
the power given to Congress in the second sentence. The historical
evidence also indicates that they widely understood the first sentence
as an evidentiary command, which did not, of its own force, elevate the
status of the state public acts, records, and judicial proceedings to the
level of domestic acts, records, and proceedings in other states. There-
fore, Professor Kramer's theory cannot be supported under the origi-
nal understanding of the Clause.

C. OTHER SINS OF COMMISSION AND OMISSION

A number of other commentators on the current same-sex mar-
riage controversy have referred to parts of the historical record to sup-
port the case that DOMA is unconstitutional. Some of these
commentators propound specific theories about the meaning of partic-
ular parts of the Full Faith and Credit Clause and the Clause's struc-
ture. I will discuss the most important of these theories in later
subsections. However, other commentators refer to the historical de-
bate to support their theories that the first sentence of the Full Faith
and Credit Clause contains broad choice-of-law commands to the
states concerning marriage, and that Congress has no power to de-
tract from those commands with DOMA. Often, these commentators
affirmatively distort the historical record to make their point. On
other occasions, they quote the record partially, but omit critical infor-
mation that would detract from their thesis. This subsection is de-
voted to an examination of some of their tactics.

Professor Eskridge, in the June 17, 1996, issue of The New Repub-
lic, addressed the question whether Congress has the right to "take
away constitutional rights" conferred by the first sentence of the Full
Faith and Credit Clause by exercising its power to declare the effect of
state laws and judgments under the second sentence. Eskridge
argued:

The Framers of the Constitution didn't think so. The first
sentence of the clause was adopted from a similar provision
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in the Articles of Confederation. The second was added by
James Wilson and others at the Philadelphia Convention.
Wilson argued that "if the legislature were not allowed to de-
clare the effect the provision would amount to nothing more
than what now takes place among all independent nations."
States in our polity, he contended, must recognize one an-
other's records and judgments not simply as a matter of dis-
cretion, but of right - and the Convention agreed with him.
The Framers, in other words, intended the full faith and
credit clause to have real bite, and did not expect Congress to
use the phrase "prescribe the Effect" to defang it.407

As the full portrayal of Wilson's statements earlier in this arti-
cle 408 indicates, Eskridge's argument is highly misleading. Wilson
made no argument about states in "our polity" having to recognize one
another's records and judgments. The only statements he made are
the ones quoted earlier in this article. On their face, these statements
clearly mean the opposite of what Eskridge contends. Wilson, with his
remarks about the power of the legislature, was plainly saying that
the first sentence of the Full Faith and Credit Clause was unimpor-
tant and that the only significant power being granted in the Clause
was to Congress. What else can explain the fact that Wilson stated
unequivocally that if Congress were not given the power to declare
effect, the provision would amount "'to nothing more than what now
takes place among all Independent Nations'? 40 9 As indicated above,
what happened among independent nations was that foreign nation
judgments were given only a prima facie evidentiary effect in the fo-
rum.4 10 In fact, Wilson's earlier remarks, along with those of William
Johnson of Connecticut, indicated that the full faith and credit lan-
guage meant only that a judgment of one state would be a "ground of
action" in other states,4 1 1 reinforcing the view that he believed the

407. William Eskridge, Credit is Due, THE NEW REPUBLIC, June 17, 1996, at 11.
408. See supra notes 126-36 and accompanying text.
409. Eskridge, supra note 407, at 11 (quoting James Wilson). The interpretation of

the history of the Full Faith and Credit Clause in the Constitutional Convention seems
to vary with the point that the particular commentator has decided to make. For exam-
ple, Julie L. B. Johnson argues that DOMA is unconstitutional because it is not a "gen-
eral" law as required by the second sentence of the Full Faith and Credit Clause. See
Johnson, 145 U. PA. L. REV. at 1611. In a cursory examination of the Convention's
proceedings, Johnson concludes: "This history, albeit brief, strongly suggests that the
drafters were cautious about extending the authority of Congress." Id. at 1618 (citation
omitted). This, of course, ignores the fact that, however "cautious" or reluctant some
members of the Convention were to give power to Congress under the Clause, they did
so. Moreover, the materials in the Convention, as well as the other materials I have
reviewed above, indicate that the power given to Congress was considered to be the only
significant part of the Clause. Johnson's views are reviewed below. See infra notes 437-
38 and accompanying text.

410. See supra notes 31-47 and accompanying text.
411. See supra note 127 and accompanying text.
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first sentence of the clause was relatively unimportant. Taken to-
gether, Wilson's earlier and later statements mean simply that the
first sentence of the Clause did not elevate the judgments of one state
to the status of domestic judgments in other states unless and until
Congress so provided. This is hardly "real bite," at least insofar as the
first sentence of the Clause is concerned. Eskridge's statements sub-
sequent to his quote of Wilson's language appear designed to mislead
the uninformed about what actually took place at the Convention. 4 12

Other commentators involved in the same-sex marriage recogni-
tion debate refer to Madison's comments in The Federalist No. 42, but
distort them. Paige Chabora argues that the Effects Clause allows
Congress to increase or augment the effect "available" to state acts,
records, and proceedings, but not to create "exceptions" to the consti-
tutional mandate of full faith and credit in the first sentence of the
Clause.4 13 Of course, this assumes that the first sentence of the
Clause contains broad affirmative commands to the states that re-
quire them to enforce the public acts, records, and judicial proceedings
of other states. The evidence we have seen, when completely por-
trayed and not interpreted in a tortured fashion, belies that claim.
Chabora, however, attempts to convert Madison's statement into sup-
port both for a broad meaning of the first sentence of the Clause and a
restricted meaning of the second sentence:

James Madison offered one of the earliest interpretations of
Congress' full faith and credit power. His understanding of
Congress' power provides a useful touchstone for analyzing
the limits of Congress' authority. Madison viewed the grant

412. Professor Eskridge is an aficionado of "dynamic interpretation." See generally
WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION (1994). However,
before one can interpret, dynamically or otherwise, one must read. All it takes here is
reading to see that Wilson was not arguing for a broad interpretation of the first sen-
tence of the Full Faith and Credit Clause. See also Chabora, 76 NEB. L. REV. at 626.
("According to Wilson, the Full Faith and Credit Clause required more from the states
than that which existed under the doctrine of comity."). Although Chabora's argument
generally focuses on the grant of legislative power to Congress in the Convention, this is
so phrased as to suggest that the Full Faith and Credit Clause directly elevates state
judgments, public acts, etc., to a higher level than comity would require without con-
gressional intervention. Chabora's main argument is aimed at showing that Congress
can grant effect to state judgments and public acts in other states, but canno& deny
them credit, a proposition that Chabora contends is supported by "the historical record
of the drafting and adoption of the Full Faith and Credit Clause." Id. This, as the
materials above indicate, is simply false. There is no support for such an idea. On the
contrary, the evidence indicates that the "Effects Clause" probably was understood to
give Congress the power to negate state judgments rendered on jurisdictionally tenuous
bases, something that cuts squarely against Chabora's theory. See supra notes 91-93,
107-15, 139 and accompanying text. Chabora also distorts other evidence from the
framing and ratification period, in addition to disregarding most of the evidence alto-
gether. See infra notes 414-16 and accompanying text.

413. Chabora, 76 NEB. L. REV. at 620-21.
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of congressional authority as an important improvement on
the original full faith and credit provision in the Articles of
Confederation. As he wrote in the Federalist Papers,

[t]he power of prescribing by general laws the manner in
which the public acts, records, and judicial proceedings of
each State shall be proved, and the effect they shall have
in other States, is an evident and valuable improvement
on the clause relating to this subject in the Articles of
Confederation.... The power here established may be
rendered a very convenient instrument of justice, and be
particularly beneficial on the borders of contiguous
States, where the effects liable to justice may be suddenly
and secretly translated in any stage of the process within
a foreign jurisdiction.

Although Madison did not expressly describe Congress' power
as subject to a one-way rachet, he never suggested that Con-
gress could negate full faith and credit.
As Madison's comments about the sudden and secret transla-
tions suggest, he believed that the Full Faith and Credit
Clause would have the beneficial effect of preventing a losing
litigant from fleeing with his resources to a jurisdiction where
the judgment would not be enforced against him. According
to Madison, the Clause would foreclose such evasion.4 14

Several aspects of this passage are worth noting. First, Chabora
omits from the quotation of Madison the language indicating that the
Articles of Confederation Clause is "of little importance under any in-
terpretation which it will bear." Recognition of that language would,
of course, have completely undermined Chabora's later statement
about the objectives of the Full Faith and Credit Clause, a statement
which refers not to the second sentence of the Clause, but the first
sentence. Thus, Chabora attempts to take a quote which, in its total-
ity, indicates that the only important content is in the grant of power
to Congress in the second sentence of the Clause and distort it into a
quote that means the first sentence of the Clause has great signifi-
cance. Like Eskridge's distortion of Wilson's remarks at the Constitu-
tional Convention, this seems designed to mislead those who are
unfamiliar with the historical record.

Second, Chabora's argument seeks to support the so-called
"rachet theory"4 1 5 of Congress's power by observing that Madison

414. Id. at 628-29.
415. That is, the theory that Congress could augment the effect of the first sentence

of the Full Faith and Credit Clause, but not detract from it. Chabora supports the
rachet theory by citing and discussing footnote 10 of Katzenbach v. Morgan, 384 U.S.
641 (1966), in which the Supreme Court indicated that Congress might, through the
power granted in section 5 of the Fourteenth Amendment, have power to add to the
guarantees of the Amendment, but could not subtract from them. Chabora, 76 NEB. L.
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never suggested that Congress could "negate full faith and credit."

Even were this true, it begs the question: What does "full faith and

credit shall be given" mean? Chabora thus builds on an initial inter-

pretation of the Madison quote to support a broad meaning of full faith

and credit, when Madison's statement clearly indicates a narrow
meaning.

But, finally, it is not true that Madison "never suggested" that

Congress could not, e.g., negate the effect of a state judgment in an-
other state. Chabora interprets the last sentence of Madison's quote

as referring to judgment debtors escaping from their obligations by

fleeing with their assets from judgment-rendering states to other
states. However, given what we have seen about the problems of ju-
risdictionally tenuous state judgments under the Articles of Confeder-
ation, Madison's remarks are more plausibly interpreted to refer to

state courts asserting personal jurisdiction over nonresidents on ques-

tionable bases. 4 16 When connected to the significant power that

Madison obviously thought was being conferred on Congress under

the second sentence of the Clause, Madison's remarks certainly can be
interpreted as meaning that Congress would have the power to negate

state judgments, and if Congress could negate overreaching judg-

ments, it could negate overreaching laws. Indeed, based on the lim-
ited number of reported cases under the Articles of Confederation,
jurisdictionally tenuous judgments seem to have been the most signifi-
cant problem that existed in the preconstitutional period - one the

framers and ratifiers surely would have wanted to address in the
Constitution.

Other commentators often misleadingly cite Mills as a case that
addressed the meaning of the first sentence of the Full Faith and
Credit Clause, thus suggesting that the first sentence was very broad.

Thus, Julie L. B. Johnson, argues that Congress acted unconstitution-
ally in DOMA because the latter statute is not a "general law."4 17 I

will address this specific point later in this article. 4 18 For now I am

only concerned with Johnson's interpretation of Mills. She states:

During the infancy of the Full Faith and Credit Clause, there
was considerable debate about how to interpret the Clause
and its implementing act, focusing primarily on whether they
were intended to be discretionary or self-executing. Because

REV. at 637 n.150. However, Chabora does not discuss the Court's decision last term in
City ofBoerne v. Flores, 117 S. Ct. 2157 (1997), which obliterates the notion that Con-
gress can legislate to extend the substantive limits imposed on the states by the Four-
teenth Amendment.

416. See supra notes 137-39 and accompanying text.
417. See Johnson, 145 U. PA. L. REV. at 1611.

418. See infra notes 437-50 and accompanying text.
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courts had interpreted "full faith and credit," as used in the
Articles of Confederation, to be an evidentiary rule, they ini-
tially adopted this interpretation when applying the constitu-
tional provision. The Supreme Court finally resolved the
debate in Mills v. Duryee, in favor of regarding the Clause as
self-executing and conclusive, rather than as a mere eviden-
tiary rule. 4 19

First, there is nothing in Mills remotely addressing the question
of the meaning of the Constitution except the passage in which Story
emphasized the importance of Congress's power. Mills was purely an
interpretation of the implementing statute. 42 0 Second, there was no
dispute about whether the Clause was self-executing. No one dis-
agreed that the first sentence of the Clause was binding on the state
courts without congressional action. The disagreement was over the
breadth of the first sentence - did it contain only a rule of evidence or
a rule of substantive effect?4 2 1 Third, as shown above, even though
Mills did hold that state judgments were to be treated as conclusive in
other states if they would be conclusive where rendered, all concerned
in the case treated the question before the Court in evidentiary
terms.4 22 Johnson's reading therefore wholly misrepresents the case.

D. THE THEORY THAT CONGRESS MAY NOT NULLIFY LAWS

Professor Cass Sunstein has argued that the second sentence of
the Full Faith and Credit Clause does not give Congress the power to
"negate" or "undermine" state statutes and judgments, but only to as-

419. Johnson, 145 U. PA. L. REV. at 1619; see also Thomas M. Keane, Aloha, Mar-
riage? Constitutional and Choice of Law Arguments for Recognition of Same-Sex Mar-
riages, 47 STAN. L. REV. 499, 501 n.9 (1995) (citing Mills for the proposition that it has
been settled since the early nineteenth century that "the Full Faith and Credit Clause
requires every state to recognize judgments of courts of competent jurisdiction from
other states").

420. See, e.g., Nadelmann, 56 MICH. L. REV. at 66-67 (observing that Mills only in-
terpreted the statute); see supra notes 243-44 and accompanying text.

421. The confusion about this matter is puzzling, for a lot of people seem to think
that the question of whether the first sentence was self-executing was the important
matter being debated in the early cases. As the evidence I have produced above indi-
cates, this simply was not so. I speculate that some of the confusion is attributable to
the fact that it is hard for most twentieth-century readers of the Clause to separate
themselves from the notion that it must give some kind of significant substantive com-
mand - i.e., to declare the effect on the merits that public acts, records, and judicial
proceedings of the states must have in other states. Beginning with this assumption,
readers of the Clause may naturally fall into the trap of concluding that the early de-
bate was over whether the Clause was substantively self-executing. They are correct in
one sense, because there was no self-executing "substantive" as opposed to "evidentiary"
command. But this is because the first sentence gave only an evidentiary command,
while broader substantive effects were left for Congress to adopt or not, as it chose.
Still, no one in the early period questioned that the first sentence of the Clause,
whatever it provided, was self-executing.

422. See supra notes 245-49 and accompanying text.
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sure that they will be enforced in other states. 4 23 This is not primarily
a historical argument, but one based on the affirmative phrasing of
the second sentence. 4 24 Nevertheless, Professor Sunstein, like other
commentators who are basically attempting to make nonhistorical ar-
guments, felt compelled to refer to historical materials. Thus, at one
point he states:

If you look at the history of the clause back when the Framers
were writing - Madison and the others - they spoke about
congressional extension and enforcement of judgments. They
spoke not at all about congressional nullification of judg-
ments. There is a big dog that didn't bark in the Framers'
night, and that is the bark of nullification.4 25

However, based on the materials we have seen above, Professor

Sunstein has selected the wrong dog.4 2 6 The "nullification" dog did

bark. Under the Articles of Confederation, there existed a serious
problem of state courts acting on tenuous jurisdictional bases to enter
judgments against nonresidents that the plaintiffs then attempted to
enforce in other states.4 27 In addition, when Madison spoke on the
Full Faith and Credit Clause in The Federalist No. 42, he emphasized

423. Defense of Marriage Act: Hearings on S. 1740 Before the Senate Comm. on the
Judiciary, 104th Cong., 2d. Sess. 42, 45-47 (1996) (statement of Professor Cass R. Sun-
stein) [hereinafter Senate Hearings]..

424. To the extent that Professor Sunstein's argument is based on a late twentieth
century literal reading of the second sentence, it has been effectively refuted by Profes-
sor Michael W. McConnell in his statement before the Senate Judiciary Committee:

I have heard it suggested that Congress' power is limited to effectuating or
enforcing the acts, records, and judicial proceedings of the states, and that the
Defense of Marriage Act does not fall within this category because it denies any
effect to certain such acts. This interpretation has no support in the language,
purpose, or history of the Clause. To "prescribe the effect" of something is to
determine what effect it will have. In the absence of powerful evidence to the
contrary, the natural meaning of these words is that Congress can prescribe
that a particular class of acts will have no effect at all, or that their effect will
be confined to their state of origin.

Senate Hearings, supra note 423, at 57 (statement of Professor Michael W. McConnell).
425. Senate Hearings, supra note 423, at 43 (statement of Professor Cass R. Sun-

stein). Later, in his prepared statement, Professor Sunstein states with regard to the
power to negate state acts and judgments: "There is no historical evidence that this ...
power was something that the framers thought to grant to Congress." Id. at 46. In
addition to the reasons given infra for holding this statement incorrect, note that it

attempts to place the burden on those who argue in favor of broad congressional power
under the wording of the Effects Clause to prove that the Clause means what it says.
Why the burden should be so placed is not at all clear, but in any event, Sunstein is
wrong about history.

426. As I earlier pointed out, the real dog that did not bark is found in the absence of
any attempt to use the first sentence of the Full Faith and Credit Clause to enforce
choice-of-law restrictions on the states in the first part of the nineteenth century, when
judges and lawyers were closer to the framing period and presumably had a clearer
understanding of the original meaning of the first sentence of the Clause. See supra
notes 304-06 and accompanying text.

427. See supra notes 91-93 and accompanying text.
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that the power given to Congress under the second sentence of the
Clause was an evident and valuable improvement over the Articles of
Confederation Clause precisely because the power would allow Con-
gress to deal with the dangers of judgments rendered on questionable
bases. Recall that Madison specifically stated that "[tihe power here
established, may be rendered a very convenient instrument of justice,
and be particularly beneficial on the borders of contiguous States,
where the effects liable to justice, may be suddenly and secretly trans-
lated in any stage of the process, within a foreign jurisdiction."4 28

This is clearly a statement of concern about foreign judgments ren-
dered on tenuous jurisdictional grounds, and the power referred to in
this passage is the power of Congress. Thus, Madison clearly did envi-
sion a power in Congress to negate the effect of such judgments, and
Professor Sunstein is simply wrong.

Professor Mark Strasser has also argued that Congress may not
"proscribe," but only "prescribe" the effect of statutes and judg-
ments.4 29 However, Professor Strasser's position does not seem to be
based on any historical premises, which, as noted above, undermine
the "no-nullification" theory. Instead, his position is linked to the
scope of the first sentence of the Full Faith and Credit Clause and
amounts to an argument that the power to proscribe the effect of acts
and judgments would "nullify the Full Faith and Credit Clause."430

This merges into additional arguments against the validity of DOMA
made by Professors Sunstein and Tribe, and the problems with
Strasser's theory can, therefore, be treated with those arguments,
below.

In addition to his specific reference to Madison and the framers,
discussed in the preceding subsection, Professor Sunstein also opposes
DOMA by more general historical references to the "unifying" pur-
poses of the Full Faith and Credit Clause. He states:

The purpose of the full faith and credit clause was unifying -
the clause was designed to help create a "United States" in
which states would not compete against one another through
a system in which judgments could be made part of interstate
rivalry. The clause's historic function is to ensure that states
will treat one another as equals rather than as
competitors. ...
[T]he full faith and credit clause has not been understood to
mean that each state must recognize marriages celebrated in
other states. But does the full faith and credit clause author-

428. See supra note 138 and accompanying text.
429. MARK STRASSER, LEGALLY WED: SAME-SEX MARRIAGE AND THE CONSTITUTION

136-38 (1997).
430. STRASSER, supra note 429, at 137 (citation omitted).
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ize [DOMA] if it is understood to give states permission to
ignore judgments by which they would otherwise be bound?
This is not clear. 43 1

This argument, unlike Sunstein's first argument, is keyed to the
substantive scope of the first sentence of the Full Faith and Credit
Clause. It is similar to the arguments canvassed in subsection C,
above, and to an argument made by Professor Larry Tribe. In a letter
to Senator Edward Kennedy published in the Congressional Record,
Professor Tribe argues that the power given to Congress to declare the
effect that state public acts shall have in other states does not include
the power to declare that those acts shall have no effect. He reasons:

The defenders of the proposed new 28 U.S.C. § 1738C, con-
ceding that the Constitution requires them to identify an af-
firmative delegation of power to Congress as the source of the
lawmaking authority they would have Congress exercise, can
point only to the Full Faith and Credit Clause itself, and to
this statement in particular: "And the Congress may by gen-
eral Laws prescribe the Manner in which such Acts, Records
and Proceedings shall be proved, and the Effect thereof." The
proposed law's defenders, without any evident embarrass-
ment or sense of irony, claim that a law licensing States to
give no effect at all to a specific category of "Acts, Records and
Proceedings" is a general law prescribing "the effect" of such
acts, records and proceedings. That is a play on words, not a
legal argument. There may be legitimate debate about pre-
cisely what sorts of national legislation this clause empowers
Congress to enact so as to mandate sister-state enforcement
of various state policies which, absent such effectuating legis-
lation, the States might otherwise be free to disregard
notwithstanding the Full Faith and Credit Clause. But it is
as plain as words can make it the Congressional power to
"prescribe... the effect" of sister-state acts, records, and pro-
ceedings, within the context of the Full Faith and Credit
Clause, includes no congressional power to prescribe that
some acts, records and proceedings that would otherwise be
entitled to full faith and credit under the Full Faith and
Credit Clause as judicially interpreted shall instead to be en-
titled to no faith and credit at all!
... The enabling sentence simply will not bear so tortured a
reading....
The basic point is a simple one: The Full Faith and Credit
Clause authorizes Congress to enforce the clause's self-exe-
cuting requirements insofar as judicial enforcement alone, as
overseen by the Supreme Court, might reasonably be deemed
insufficient. But the Full Faith and Credit Clause confers

431. See Senate Hearings, supra note 423, at 45.
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upon Congress no power to gut its self-executing require-
ments, either piecemeal or all at once.4 3 2

This argument has some similarities to Professor Sunstein's first
argument about the inability of Congress to nullify state acts and
judgments under the Effects Clause. However, it is clear that Profes-
sor Tribe is really arguing that Congress may not negate the effect of
state public acts otherwise required by the first sentence of the Full
Faith and Credit Clause as judicially interpreted, an argument identi-
cal to Professor Sunstein's second argument and to Professor
Strasser's argument.4 33 The problems with all three arguments are
numerous.

Even under the current interpretation of the clause, DOMA does
not subtract from the judically interpreted command of the first sen-
tence in any conceivable situation involving the enforcement of an-
other state's law, though it might subtract from the command of the
general implementing statute, 28 U.S.C. § 1738, with regard to judg-
ments. 434 Furthermore, as we have seen, under the original under-
standing, DOMA does not detract from any self-executing
requirement of the first sentence, which was understood as only giving
a self-executing evidentiary command to the states. Therefore, Profes-
sors Sunstein and Tribe are wrong either under the current interpre-

432. 142 CONG. REC. S5931, S5932 (daily ed. June 6, 1996) (Letter from Laurence H.
Tribe to Senator Edward M. Kennedy).

433. See Andrew Koppelman, Dumb and DOMA: Why the Defense of Marriage Act is
Unconstitutional, 83 IOWA L. REV. 1, 19 (1997) (interpreting Tribe's argument to be that
Congress could repeal the Full Faith and Credit Clause altogether). Note that this as-
sumes that the first sentence of the Clause requires the states to enforce the statutes
and judgments of other states.

434. Under the current interpretation of the Clause, a state can apply a conflict-of-
laws rule that was accepted at the time the Full Faith and Credit Clause was adopted
without violating the Clause. See Sun Oil Co. v. Wortman, 486 U.S. 717 (1988). If a
state is not applying a traditionally accepted conflict-of-laws rule, but a modern rule or
approach to conflicts, it may, as forum, apply its own law to a case under that approach
if it has sufficient contacts with the parties and the events to give the state a legitimate
interest in having its law applied, even if another state has a greater interest in having
its law applied. See Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); supra note 14 and
accompanying text.

As far as judgments are concerned, DOMA clearly excepts judgments "respecting a
relationship between persons of the same sex that is treated as a marriage under" the
laws of another state from the general requirements of 28 U.S.C. § 1738. Cf Defense of
Marriage Act: Hearings on H.R. 3396 Before the Subcomm. on the Constitution of the
House Comm. on the Judiciary, 104th Cong., 2d. Sess. 149, 152 (1996) (prepared state-
ment of Professor Maurice J. Holland) (viewing DOMA as an exception to the command
of section 1738 as to public acts of other states regarding same-sex marriage). It is not
at all clear what this means, and thus DOMA does hold the potential for undermining
the effect to be given to some very traditional kinds of money judgments. However, as
Professor Borchers has pointed out, this interpretation of DOMA is not inevitable. See
Borchers, 32 CREIGHTON L. REV. at 147. I discuss this problem further in the conclusion
to this article. See infra note 465 and accompanying text.
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tation of the Clause or under its historically understood
interpretation.

4 35

Likewise, viewed from the standpoint of the original understand-
ing of the Clause, Professor Strasser is wrong. The power to proscribe
the effects of state acts and judgments in other states does not give
Congress the power to nullify the full faith and credit command either
under the original understanding or as currently interpreted. As a
matter of original understanding, the command only related to eviden-
tiary effect. Putting it another way, because the first sentence of the
Clause, as historically understood, does not command a substantive
effect to be given to acts, records, and judgments, a congressional dec-
laration that acts, records, and judgments shall have no substantive
effect could not possibly undermine the first sentence. Under the cur-
rent interpretation of the first sentence, the only time the command of
the first sentence would be undermined by DOMA is if the forum dis-
regarded a Hawaiian marriage when the forum had no contacts creat-
ing state interests in applying its own marriage law. It is not clear
when this would be.4 36

E. THE THEORY THAT DOMA Is NOT A GENERAL LAW

A theory has been propounded by several commentators that
DOMA is unconstitutional under the wording of the second sentence
of the Full Faith and Credit Clause because it is not a "general" law as
required by that sentence. One such argument appears in an article
by Julie L. B. Johnson, whose work I earlier discussed on another
point.437 Johnson makes the following argument pertaining to the
general law point:

Even if Congress does possess the power to withhold full faith
and credit in certain situations, the DOMA still raises serious
constitutional concerns. In particular, the narrowness of the
exception carved in DOMA is inconsistent with both the plain
meaning and the purpose of the Full Faith and Credit Clause.
The Clause grants Congress the power to pass "general Laws"
regarding the effect of records, acts and proceedings. This
provision might permit Congress to except all marriages from
the scope of the Full Faith and Credit Clause, but not specific
marriages .... 438

435. Professor Sunstein at least recognizes that the meaning of the effects power is

unclear and argues on policy bases for its restriction, while Professor Tribe's statement

is characteristically much more strident and absolute. See Senate Hearings, supra note
423, at 45-46; supra note 432 and accompanying text.

436. See supra notes 14, 434 and accompanying text.
437. See supra notes 417-21 and accompanying text.
438. Johnson, 145 U. PA. L. REV. at 1641-42 (citations omitted).
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Johnson's argument is essentially derived from a statement by
Professor Sunstein in the Senate Hearing on DOMA. She relies on the
following passage, which she quotes only partially:

A further extension [of the Clause] would be to say that Con-
gress can single out those state acts and judgments of which
it disapproves and give them no effect in other states. Does
this power exist? It is certainly not clear. The full faith and
credit clause is a federalism provision, with a certain identifi-
able aim: the creation of a smoothly functioning federal sys-
tem. When that aim is not involved, it is reasonable to think
that the clause does not allow Congress to undo the effect of
state judgments by saying that they are of "no effect." 43 9

Professor Sunstein's argument is part of his theory discussed
above concerning the possible invalidity of Congress nullifying or ne-
gating state acts, records, and proceedings in other states. As such, it
is vulnerable to the same criticism stated above from a historical point
of view. There is evidence that the framers and ratifiers understood
that Congress had the power to negate state judgments. There is lit-
erally no evidence that they understood the Effects Clause
narrowly.

440

In addition to the Johnson-Sunstein position, there are other ar-
guments that DOMA is unconstitutional because it is not a "general
law" within the meaning of the Effects Clause. Professor Strasser has
made such an argument, albeit not one based on historical materials:

To see why the act lacks sufficient generality, one must ex-
amine the language of the Full Faith and Credit Clause.
When the Constitution gives Congress the power to pass gen-
eral laws by which to prescribe the manner and effect of the
acts, records, and proceedings, it is unclear how general those
laws must be....
It is clear that Congress does not believe that it must treat
everything within the same category in the same way. For
example, Congress passed the Parental Kidnapping Preven-
tion Act (PKPA)[28 U.S.C. § 1738A]. That act specifies the
full faith and credit implications of a specific type of judg-
ment, namely, one involving a child custody determina-
tion .... [I]t seems likely that the [Supreme] Court would
uphold the constitutionality of Congress's differentiating
among different types of judgments for full faith and credit
purposes. Even so, however, it is not at all clear that Con-

439. Senate Hearings, supra note 423, at 46. I understand the word "judgments" in
this passage to refer not to state judicial judgments, but to state judgments of policy
about matters such as same-sex marriage. See also Koppleman, 83 IOWA L. REV. at 22,
23 (approving Sunstein's argument).

440. See supra notes 137-39 and accompanying text.
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gress is therefore constitutionally empowered to pass DOMA.
Arguably, DOMA is the antithesis of a full faith and credit
measure which not only fails the generality test but attempts
to invidiously discriminate against a disfavored group....

For an analysis of whether Congress exceeds its constitution-
ally prescribed power by passing DOIA, the issue is not
whether Congress has the power to pass a general law re-
garding a particular type of judgment, e.g. which state has
jurisdiction in cases involving child custody or support but,
instead, whether Congress has the power to make a full faith
and credit exception for a particular subtype of judgment.
The PKPA is not analogous to DOMA because the PKPA in-
volves a higher level of generality. An analogue of DOMA
within the context of determining which state has jurisdiction
in custody determinations would involve Congress's adding
another section to the Full Faith and Credit Clause, section
1738(D), which specified that states could ignore the PKPA
jurisdictional rules when certain custody decisions were at is-
sue, e.g., custody decisions of sister states where the child
and the adoptive parent awarded custody were of different
races.
Were Congress to pass section 1738(D), it would be objection-
able on a number of grounds, not the least of which is that it
would involve invidious racial discrimination. The point
here, however, is merely that the permissibility of Congress's
passing a law requiring that full faith and credit be afforded
to a particular type of judgment does not entail that subtypes
may also be subjected to differential treatment without of-
fending the Constitution. The term "general" has no force if
DOMA is sufficiently general to meet the relevant
standard.

44 1

Professor Strasser's argument, of course, is not one based on the
historical meaning of the Full Faith and Credit Clause. Nevertheless,
viewed from an historical viewpoint, the argument fails. First, the ex-
ample of a statute that conditions enforcement of judgments (or laws)
on racial grounds is a distraction from the issue of whether Congress
has the delegated power to create statutes like DOMA. No one denies
that if Congress is found to have violated external restraints on its
legislative power, such as the equal protection component of the Fifth
Amendment, 44 2 DOMA is unconstitutional for that reason.4 43 The

441. STRASSER, supra note 429, at 135-36 (citations omitted).

442. See Bolling v. Sharpe, 347 U.S. 497 (1954).

443. Whether Romer v. Evans, 517 U.S. 620 (1996), would be extended to invalidate
DOMA is an issue beyond the scope of this article. See Duncan, 32 CREIGHTON L. REV.
at 241.
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real question is whether Professor Strasser is correct that if DOMA is
a general law, the term "general" has no force.

It is quite clear from a historical perspective that DOMA not only
is sufficiently general to satisfy the Effects Clause, but also that Pro-
fessor Strasser is incorrect about the term "general" having no force.
In the late eighteenth and early nineteenth centuries, the term gen-
eral was used in several ways, and the question is how, in context, it
was likely being used in the Effects Clause. First, the word "general"
was used in contrast to the word "local," as in the case of the "general
commercial law" followed by the federal courts under Swift v. Ty-
son.4 44 Professor McConnell has expressed the opinion that this may
have been the way the word "general" was being used in the Full Faith
and Credit Clause in order to communicate that any statute enacted
under the Effects Clause must be applicable to all states.4 45 This,
however, is certainly wrong. The "general" versus "local" distinction
was only used to communicate a difference in sources of applicable
substantive law - i.e., "general" referred to a body of law derived from
world-wide custom, while "local" referred to a body of law produced by
a particular sovereign.4 46

However, Professor McConnell is on the mark with another read-
ing of the word "general": "This [the word general] means that [Con-
gress] may not legislate with reference to particular cases. It could
not, for example, pass a law specifying that Mr. John Doe's divorce
must (or must not) be recognized throughout the Union. Congress
should not judge individual cases. '44 7 This usage of the word "gen-
eral" was widespread in the eighteenth and nineteenth centuries and
restricted legislative power under state separation of powers provi-
sions and due process clauses by prohibiting the legislatures from ad-
judicating particular cases or, what amounts to the same thing,
passing rifle-shot laws that condemned particular conduct or took the
life, liberty, or property of particular individuals.4 48 This general law
requirement was the source of the due process prohibition on retroac-
tive laws. 4 49 However, only a few states applied the "general law" lim-
itation in such a way as to prevent legislatures from making
classifications in regulatory laws, and thus the use of the term in the

444. 41 U.S. (16 Pet.) 1 (1842). For a discussion of how this general-local distinction
worked, see TEPLY & WHITTEN, supra note 10, at 374-99; see also Whitten, 14 CREiGH-
TON L. REV. at 590-99 (discussing how the Swift doctrine and the diversity jurisdiction
were relevant to full faith and credit jurisprudence).

445. See Senate Hearings, supra note 423, at 57.
446. See supra note 442.
447. Senate Hearings, supra note 423, at 57 (statement of Michael W. McConnell).
448. See Ralph U. Whitten, The Constitutional Limitations on State Choice of Law:

Due Process, 9 HASTINGS CONST. L.Q. 851, 867-94 (1982).
449. Whitten, 9 HASTINGS CONST. L.Q. at 869, 878-94.
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fashion suggested by Professor Strasser is extremely unlikely.450 The
restriction would only be violated if Congress legislated with regard to
a particular same-sex marriage or a particular judgment, as opposed
to legislating the effect of all same-sex marriages.

G. MISCELLANEous THEORIES

The historical record can cast some light on a few other theories
about the meaning of the Full Faith and Credit Clause, though the
ongoing proliferation of theories leaves me in doubt about whether I
have found them all. The Lambda Legal Defense and Education
Fund, which is conducting the Hawaiian litigation that may validate
same-sex marriage in that state, has propounded the theory that
states must give effect to same-sex Hawaiian marriages as public acts,
records, or judicial proceedings. 4 5 1 The marriages are public acts not
only because they are performed under the authority of a statute, but
also, according to Lambda, because they are 'performed in most
states by a public or legally-designated official.' 4 52 This is, of course,
nonsense. Historically, public acts only meant statutes, as the materi-
als discussed earlier from the Constitutional Convention indicated.4 53

The term "public" was employed to assure that "private acts" pertain-
ing only to particular persons were not included.45 4

Lambda also argues that marriage certificates are records to
which full faith and credit is due.4 55 Indeed they are. However, what
does it mean to give full faith and credit to a marriage certificate?
Under the original meaning of the first sentence of the Full Faith and
Credit Clause, it required only that the record must be treated as con-
clusive proof that the parties designated in the certificate had indeed
been married. It certainly did not mean that other states must recog-
nize the marriage as valid. Even under a nonhistorical interpretation
of the Clause it is questionable whether Lambda's interpretation is
sound. If a state issues a permit to carry a gun to one of its citizens, do
other states have to let the person carry a gun within their borders?

450. Id. at 870-78 (discussing the "partial law" limitation, which operated under
state due process and "law of the land" clauses, as well as state separation of powers
provisions, to prevent legislatures from enacting laws aimed at particular individuals;
most of the cases refused to apply this limitation to prevent the legislature from draw-
ing classifications in statutes).

451. Lambda's theories are conveniently summarized in Beth A. Allen, Comment,
Same-Sex Marriage: A Conflict-of-Laws Analysis for Oregon, 32 WILLAMETTE L. REV.
619, 672 (1996).

452. Allen, 32 WILLAMETTE L. REV. at 672 (citation omitted).
453. See supra notes 127, 135 and accompanying text.
454. See 1 WILLIAM W. CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY

OF THE UNITED STATES 542-43 (1953).
455. See Allen, 32 WILLAMETTE L. REV. at 672.
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Both the permit and the marriage certificate are "records," but they
are simply evidence of official action in the state from which they is-
sue. Neither the Full Faith and Credit Clause nor its implementing
statute require that other states give the records any substantive
effect.

4 5 6

Finally, Lambda argues that when marriages are performed by
judicial officials, such as justices of the peace, they are judicial pro-
ceedings. 4 57 Presumably, this means that if marriages are performed
by sea captains while on navigable waters they are nautical maneu-
vers, and the validity of the marriage is controlled by admiralty and
maritime law.45 8 In any case, there is no historical support for this
"argument."

Other commentators, writing before DOMA, argued that same-
sex partners should obtain marital decrees from courts that would
have to be recognized as judgments elsewhere. 459 The commentators
in question argued that the same-sex couple should obtain a declara-
tory judgment in Hawaii that would then have to be recognized by
force of the Full Faith and Credit Clause in other states.460 It is inter-
esting to contemplate how the court issuing the decree would have the
jurisdiction to bind officials or private parties in other states with its
judgment, something the commentators in question seemed uncon-

456. Recall that this conforms to the interpretation of the term "records" in Ex parte
Kinney, 14 F. Cas. 602 (C.C.E.D. Va. 1879) (No. 7825). See supra notes 293-94 and
accompanying text.

457. No kidding, they really argue this. See Allen, 32 WILLAMETrE L. REV. at 672.
458. I almost hate to joke about this, because, given the range of silly arguments

made in this area, someone may take me seriously and attempt to litigate in federal
court on this basis. See, e.g., Jon-Peter Kelly, Act of Infidelity: Why the Defense of Mar-
riage Act is Unfaithful to the Constitution, 7 CORNELL J.L. & PUB. POL'Y 203, 211-12
(1997) (arguing that if states withhold recognition of same-sex marriages performed in
other states, children being raised by same-sex couples will be bastardized) (citations
omitted). I am not making this up.

In a more serious vein, judges are commonly authorized to perform nonjudicial du-
ties. Federal judges, for example, serve on committees of the Judicial Conference of the
United States to study rulemaking and other matters. Indeed, the United States
Supreme Court is authorized by statute to create rules of practice and procedure and
rules of evidence for the lower federal courts under procedures and restrictions imposed
by Congress. See 28 U.S.C. § 2072-77 (1994). In none of these instances do we regard
the activities of the judges or courts to be "judicial proceedings." They are, rather, stan-
dard administrative obligations attendant to the office held. To paraphrase Professor
Tribe, to call a marriage performed by a judge a judicial proceeding is a "play on words,"
not a legal argument.

459. See Habib A. Balian, Note, 'Til Death Do Us Part: Granting Full Faith and
Credit to Marital Status, 68 S. CAL. L. REV. 397, 404 (1995); Deborah M. Henson, Will
Same-Sex Marriages Be Recognized in Sister States?: Full Faith and Credit and Due
Process Limitations on States' Choice of Law Regarding the Status and Incidents of Ho-
mosexual Marriages Following Hawaii's Baehr v. Lewin, 32 U. LOUISVILLE J. FAM. L.
551 (1993-94).

460. See Balian, 68 S. CAL. L. REV. at 404-05; Henson, 32 U. LOUISVILLE J. FAM. L.
at 588.
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cerned about. Even if parties should litigate the validity of a same-sex
marriage in an adversary proceeding arising in the ordinary way, such
as a wrongful death action, the judgment would not bind persons not
parties to the proceeding, who would be free to litigate the validity of
the marriage in a subsequent action. The history of interstate judg-
ment litigation from Bissell v. Briggs46 1 to the present indicates that
nonparties who are not in privity with a party will always be able to
litigate jurisdictional and other issues in a subsequent proceeding. 4 62

Note, however, that theories such as this explain why Congress
made DOMA applicable to judgments and what it was trying to ac-
complish when it did. 46 3 Although Congress should have known that
the "declaratory judgment" theory would not wash under the interpre-
tation of the Full Faith and Credit Clause existing since D'Arcy v.
Ketchum, 4 64 it nevertheless acted, out of an excess of caution, to in-
clude judgments within the compass of DOMA to assure that the de-
claratory judgment ploy would not succeed. In doing so, however, it
endangered not only the bogus declaratory judgment actions described
above, but also more traditional judgments such as money judgments
recovered by plaintiffs in, e.g., wrongful death actions for the recovery
of damages for the death of their same-sex (Hawaiian) spouses. Thus,
the proponents of the marital decree ploy may have been hoist by their
own petard by making untenable strategy arguments that Congress
took seriously. Nevertheless, we may hope that the application of
DOMA to judgments will be limited to the "declaration of marriage"
scenario and not extended to more traditional judgments.

VII. CONCLUSION

The historical evidence examined above makes it clear that the
first sentence of the Full Faith and Credit Clause should not be inter-
preted to contain broad choice of law commands to the states. Like-
wise, the evidence is compelling that Congress was intended to have
broad power to create statutes like DOMA under the Effects Clause.
Therefore, DOMA may be superfluous, or even unwise, 4 65 but the his-

461. See supra notes 224-28 and accompanying text.
462. Cf Baker v. General Motors Corp., 118 S. Ct. 657, 666-67 (1998) (declaring that

an injunction cannot bind parties or courts in other jurisdictions).
463. See H.R. REP. No. 104-664, at 30 n.77 (1996), reprinted in 1996 U.S.C.C.A.N.

2905, 1934 (describing the possibility that the proponents of same-sex marriage would
adopt a strategy of obtaining judicial declaratory judgments of marriage).

464. See supra notes 262-68 and accompanying text.
465. I am particularly troubled by the possibility that DOMA might, as suggested in

the preceding section, be read as excepting certain kinds of judgments from the com-
mand of the general implementing statute, 28 U.S.C. § 1738 (1994). For example, as-
sume that a same-sex couple is married in Hawaii and one of the spouses is negligently
killed by a tourist from another state. The surviving spouse sues the tourist for wrong-
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tory of the Clause indicates that it should not be held
unconstitutional.

A more serious question is whether the Supreme Court will be
inclined to pay attention to the history of the Full Faith and Credit
Clause described in this article, even assuming that I have convinced
everyone else that it is true (concededly an unlikely eventuality). My
own opinion is that the Court will not pay attention to history in any
serious way. Although some members of the Court, particularly Jus-
tice Scalia, pay lip service to history, they do not, in fact, seem inclined
to treat history seriously in this area. In Sun Oil Co. v. Wortman,466

the Court held that the State of Kansas did not violate the Full Faith
and Credit or Due Process Clauses by classifying its statute of limita-
tions as "procedural" and applying it to a claim, even though the claim
would have been barred under the statute of limitations of the state
whose substantive law created and governed it.4 6 7 The rule, an-
nounced in an opinion by Justice Scalia, was that if a conflict-of-laws
rule was accepted as valid at the time the Full Faith and Credit and
Due Process Clauses were ratified, and if its acceptance has continued
into the future, the rule would be considered constitutional without
additional analysis.4 68 However, despite this bow to history, Justice
Scalia stated in a footnote: "The conflicts law embodied in the Full
Faith and Credit Clause allows room for common-law development,
just as did the international conflicts law that it originally
embodied."

469

Given the richly detailed evidence examined above, this cannot be
considered a serious approach to the history of the Clause. It does not
make me optimistic that the Court will be inclined to enter the
swamp, dismal or otherwise, of the Clause's history.4 70 Nevertheless,
the history of the Clause can be influential in a number of other ways.

ful death in a Hawaiian court and obtains a damage judgment. If the judgment-creditor
then attempts to enforce the judgment in the state where the tourist resides and has
assets, DOMA can be read to allow the forum to refuse effect to the judgment. See
Borchers, 32 CREIGHTON L REV. at 147; Andrew Koppelman, Same-Sex Marriage, Choice
of Law, and Public Policy, 76 TEX. L. REV. 921, 973-74 (1998). I hope the courts do not
reach this interpretation, because the rule of section 1738 has proved to be largely work-
able, even if it was originally the product of a mistaken interpretation in Mills. Never-
theless, DOMA is very poorly worded and could produce some untoward results.
However, as Professor Borchers has suggested, an interpretation of DOMA that would
give the states the right to refuse to enforce the wrongful death judgment described
above is far from inevitable. See Borchers, 32 CREIGHTON L. REV. at 147.

466. 486 U.S. 717 (1988).
467. Sun Oil Co. v. Wortman, 486 U.S. 717, 729-34 (1988).
468. Wortman, 486 U.S. at 722-29.
469. Id. at 722 n.1 (emphasis added).
470. It should be noted that even if the Court returned to a pure historical under-

standing of the Full Faith and Credit Clause, the Due Process Clause of the Fourteenth
Amendment, even under a historical understanding of its meaning, would still impose
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First, as we have seen, the opponents of DOMA often resort to
historical analysis of sorts in attacking the statute. The history ex-
amined above helps show where their arguments go wrong, and might
make the Court reluctant to broaden the current interpretation of the
first sentence of the Clause or narrow the power of Congress under the
Effects Clause on the basis of bogus historicism.

Second, the history of the Clause helps one understand why cer-
tain things have occurred in the name of "full faith and credit" and
others have not. The failure of the Court for over a century to imple-
ment conflict-of-laws restrictions on the states through the first sen-
tence of the Clause is the real dog that didn't bark. The history shows
us why the dog kept quiet: No one in the early period dreamed that
the first sentence of the Clause contained choice-of-law restrictions on
the states. The history also shows why the same was not true with
regard to judgments. The interpretation of the first implementing
statute in Mills, albeit probably erroneous, has driven the law of in-
terstate judgments since 1813.471 Despite the fact that the Court has
sporadically attributed the "same effect" rule directly to the first sen-
tence of the Clause,47 2 the statute has always existed, and there is a
real sense in which interstate judgments law can be viewed as a prod-
uct of the original implementing act's interpretation rather than con-
stitutional interpretation.

Third, the discussion of other commentators has illustrated that
even writers who are obviously not attempting to base their constitu-
tional theories on the original meaning of the Clause often feel com-
pelled to use historical or quasi-historical rhetoric by, e.g., referring to
the purposes of the Clause, the objectives of the drafters, what
Madison said, the intent of the framers, and so forth. It is interesting
to speculate why they do this. My personal belief is that resort to the

restrictions on the ability of the states to apply their own law to a case when the appli-
cation would produce "unfair surprise" to the parties. See Whitten, 9 HASTINGS CONST.
L.Q. at 909-14. Although the Supreme Court has adopted the same test for judging the
constitutionality of a state applying its law under both the Full Faith and Credit and
Due Process Clauses, at least in cases where the state is applying a nontraditional con-
flict of laws rule, several members of the Court have indicated that the test should apply
differently under the two Clauses, and that due process should protect against unfair
surprise. See Allstate, 449 U.S. at 308 n.10 (plurality opinion indicating that the tests
under both clauses are the same and not focusing on different concepts such as sover-
eignty under full faith and credit and unfair surprise under due process); id. at 420-22
(Justice Stevens concurring in the judgment but disagreeing with the majority that the
tests for the two clauses should be merged and preferring an unfair surprise test for due
process); id. at 332-40 (Justice Powell speaking for three members of the Court, dissent-
ing, agreed with the plurality that the tests should be the same for both clauses, but
focused on different contacts for full faith and credit and due process and seemed to
emphasize unfair surprise under the latter clause).

471. See supra notes 241-61 and accompanying text.
472. See supra note 301 and accompanying text.
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historical understanding of laws is a strong component of the rule of
law in our legal system. At its simplest, lawmaking involves a direc-
tion or rule laid down by the present for the future. When the future
arrives, whether it be a week or two centuries later, any coherent con-
cept of the rule of law requires that the future try to obey the direction
or rule laid down in the past, rather than inventing the rule it finds
most convenient in the present. Thus, any attempt in the future to
look at what the lawmaker was trying to accomplish when she created
the law involves historical inquiry. Refusal to make this historical in-
quiry in good faith basically undermines the idea of law as we usually
understand it. This is why, I believe, commentators who obviously do
not wish to base their theories on history (otherwise they would do
better history) feel compelled nevertheless to use historical rhetoric.
The pull of history is an important legitimating force, separating the
idea of law from that of mere politics, ideology, or raw force. If I am
correct about this, the commentators' failure to do their historical
homework more completely is really a tacit admission of the ultimate
weakness of their theories, at least in any legal system based on the
rule of law.

Finally, regardless of whether the readers of this article (if any)
accept my conclusions about the original understanding of the Clause,
I hope that by exposing the historical materials in detail, I have put to
rest one commonplace misconception about the Clause. It is some-
times said that the Full Faith and Credit Clause is "little known,"4 73

or has been "historically overlooked."4 74 To the extent that state-
ments like these are based on the notion that there is little available
historical information about the Clause, or that it has not been the
subject of much litigation, I hope this article, along with my earlier
works, will put the notion to rest. Anyone who thinks there is not
much historical information about the Full Faith and Credit Clause
isn't looking very hard.

473. See VIRGINIA COMMISSION ON CONSTITUTIONAL GOVERNMENT, THE "FULL FAITH
AND CREDIT" CLAUSE OF THE UNITED STATES CONSTITUTION: AN INSTRUMENT OF FEDERAL-
ISM 3 (1966).

474. See Diane M. Guillerman, Comment, The Defense of Marriage Act: The Latest
Maneuver in the Continuing Battle to Legalize Same-Sex Marriage, 34 Hous. L. REV.
425, 444 (1997) (citations omitted).
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