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INTRODUCTION

In 1988, both Erie R.R. v. Tompkins' and the Federal Rules of
Civil Procedure will be fifty years old. There should be little celebra-
tion of the jurisprudence they have inspired. Originally, Erie estab-
lished an apparently simple dichotomy between substantive and
procedural rules that seemed to appropriately allocate lawmaking re-
sponsibility between the state and federal governments.2 In diversity
actions in which no federal constitutional, statutory, or treaty provi-
sion controlled the "substantive" issues, and in which it was inappro-
priate for the federal courts to fashion and apply federal
"substantive" common law, state substantive law, as announced by
the states' legislatures and courts, would apply. Procedural issues,
however, would be governed by federal law - mainly by the new
Federal Rules of Civil Procedure. As is now well known, however,
the Erie substance-procedure distinction has been the source of end-
less controversy, and the Supreme Court decisions to date have
tended to sharpen, rather than diminish, that controversy.

The Court's latest resolution of a putative conflict between a
Federal Rule of Civil Procedure and state law came in Burlington
Northern R.R. v. Woods.3 The most disturbing aspect of Burlington
Northern is that it was decided by a unanimous Court. Despite re-
peated criticism of the Court's failure to give content to the existing
statutory restrictions on its procedural rulemaking power,4 such re-
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support of a Creighton Law School Summer Research Grant.
1. 304 U.S. 64 (1938).
2. See id. at 78 (stating that "Congress has no power to declare substantive rules

of common law applicable in a State"); id. at 92 (Reed, J., concurring) (stating "The
line between procedural and substantive law is hazy, but no one doubts federal power
over procedure.").

3. -U.S.-, 107 S.Ct. 967 (1987). Burlington Northern actually involved a con-
flict between a Federal Rule of Appellate Procedure and state law. However, the va-
lidity of both Federal Rules of Civil Procedure and Federal Rules of Appellate
Procedure depends upon the same factors. This article will therefore treat the two
kinds of rules as interchangeable.

4. See, e.g., Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REV. 1015
(1982); Ely, The Irrepressible Myth of Erie, 87 HARV. L. REV. 693, 725-27 (1974).
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strictions received only cursory attention in the Court's opinion.5

Furthermore, even though the Court had, in its most recent decisions
prior to Burlington Northern, demonstrated a willingness to avoid
conflicts between Federal Rules and state law by using the processes
of construction and interpretation,6 opportunities to utilize those
processes were wholly ignored in the Court's opinion, and this omis-
sion provoked no dissent. Indeed, the overall tone of the opinion was
summary, even irritable, almost as if the lower federal courts were
being instructed to stop burdening the Court's certiorari jurisdiction
by forcing review of decisions that preferred state law over Federal
Rules of Civil Procedure.

This article will examine the implications of Burlington North-
ern for future conflicts between state law and Federal Rules of Civil
Procedure. After a brief review and critique of the Supreme Court's
treatment of conflicts between Federal Rules and state law before
Burlington Northern,7 the article will examine the Court's treatment
of the issues in the latter case.8 This article concludes (i) that the
Court in Burlington Northern failed to avail itself of opportunities to
interpret both the state law and the Federal Rule in the case so as to
avoid a conflict between them, and (ii) that under the premises of the
Court's earlier decisions, the state law in question, if applicable, em-
bodied substantive rights that were abridged by the application of the
Federal Rule. The conclusion of the article will briefly discuss the
implications of the Court's opinion for future challenges to the Fed-
eral Rules.

FEDERAL RULES OF CIVIL PROCEDURE UNDER
THE ERIE DOCTRINE

Erie Railroad v. Tompkins reinterpreted the Rules of Decision
Act 9 to require that federal courts follow the decisions of the state
courts on all matters of state common law.10 The decision thus eradi-
cated the distinction that had grown up under the doctrine of Swift v.

5. See inkfra notes 99-102 and accompanying text.

6. See infra notes 69-71, 85 and accompanying text.

7. See infra notes 9-85.
8. See irkfra notes 85-186.
9. 28 U.S.C. § 1652 (1982).

10. See Erie, 304 U.S. at 78. The Court stated:
Except in matters governed by the Federal Constitution or by Acts of Con-
gress, the law to be .applied in any case is the law of the State. And whether
the law of the state shall be declared by its Legislature in a statute or by its
highest court in a decision is not a matter of federal concern. There is no fed-
eral general common law.
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Tyson,1 whereby federal courts were bound under the Rules of Deci-
sion Act to follow state court decisions on matters of "local" law, but
were permitted to make an independent judgment on the content of
the "general" law.12 Neither the language of the Rules of Decision
Act nor the Swift jurisprudence distinguished "substantive" matters
from "procedural" matters. No such distinction was ordinarily neces-
sary before 1938, because under the so-called Conformity Acts, fed-
eral courts generally adhered to the procedural rules of the state in
which they were sitting in common-law actions until the Federal
Rules of Civil Procedure established a uniform procedure for those
courts.'3 Thus, when Erie drew the distinction between state "sub-

11. 41 U'S. (16 Pet.) 1 (1842).
12. See R. BRIDWELL & R. WHITEN, THE CONSTITUTION AND THE COMMON LAW:

THE DECLINE OF THE DOCTRINES OF SEPARATION OF POWERS AND FEDERALISM 68-69
(1977); C. WRIGHT, THE LAW OF FEDERAL COURTS § 54, at 348-49 (4th ed. 1983).

13. For a general discussion of the Conformity Acts and their replacement by the
Federal Rules of Civil Procedure, see C. WRIGHT, supra note 12, §§ 61 and 62. The pic-
ture is somewhat more complicated than indicated in the text. Even though law and
equity were not administered in separate federal courts, the traditional distinction be-
tween equity and common-law jurisdiction was preserved until 1938. The first Process
Act provided:

[t]hat until further provision shall be made.., the forms of writs and execu-
tions, except their style, and modes of process and rates of fees, except fees to
judges, in the circuit and district courts, in suits at common law, shall be the
same in each state respectively as are now used or allowed in the Supreme
Courts of the same. And the forms and modes of proceedings in causes of eq-
uity... (a) shall be according to the course of the civil law.

Process Act, ch. 21, § 2, 1 Stat. 93, 93-94 (1789).
In 1792, Congress modified this provision in certain respects. Although the provi-

sion remained the same in suits at common-law, procedure in equity cases was hence-
forth declared to be "according to the principles, rules and usages which belong to
courts of equity.., as contra-distinguished from courts of common law." Act of May 9,
1792, ch. 36, § 2, 1 Stat. 275, 276 (1792). However, both common-law and equity cases
were made subject to a rulemaking power in the Supreme Court and the lower federal
courts. See Act of Sept. 24, 1789, ch. 20, § 17, 1 Stat. 73, 83; Act of Aug. 23, 1842, ch. 188,
§ 6, 5 Stat. 516, 518 (1842).

The end result of these process acts was to establish a "static conformity" to state
procedure in common-law cases. In other words, the federal courts were obligated to
adhere to the procedural law of the state in which they were sitting as that procedural
law appeared in 1789. Thus, even though state procedural law changed, federal proce-
dure continued as it had existed in the states in 1789.

This structure was made worse because the Conformity Act obviously did not ap-
ply to states admitted to the Union after 1789. Congress partially remedied this diffi-
culty by enacting subsequent process acts in 1828 and 1842. These acts primarily dealt
with the problem of newly admitted states, however, and for the most part federal
courts in the older states were bound by 1789 procedures. See Act of May 19, 1828, ch.
68, 4 Stat. 278 (1828); Act of Aug. 1, 1842, ch. 109, 5 Stat. 499 (1842).

The courts might have minimized the difficulties of static conformity by use of
their rulemaking power, but they did not. Thus, the task fell to Congress. In 1872,
Congress withdrew the rulemaking authority and established a "dynamic conformity"
to state procedures in common-law actions. Act of June 1, 1872, ch. 255, § 5, 17 stat. 196
(1872). In other words, in common-law cases, federal procedure conformed to the state
procedure that existed at the time the federal court was deciding the case. This dy-
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stantive" law, which the federal courts were bound to follow under
the conditions prescribed in the Rules of Decision Act, and "proce-
dural" law,14 the decision appeared to establish a neat dichotomy that
protected the uniform system of procedure that would soon be repre-
sented by the Federal Rules.15

However, the Federal Rules were created by a special grant of
authority to the Supreme Court by the Rules Enabling Act of 1934.16
Like Erie, that Act also imposed restrictions on the Court's power to
make procedural rules for the lower federal courts phrased in terms

namic conformity lasted until the merger of law and equity by the Federal Rules of
Civil Procedure in 1938.

Procedure in equity cases was quite different. The process acts did not require
conformity of any sort to state procedure in equity cases. Furthermore, the Supreme
Court showed no reluctance to utilize its rulemaking power for equity cases. The
Court promulgated thirty-three equity rules in 1822. Rules of Practice for the Courts
of Equity of the United States, 20 U.S. (7 Wheat.) v (1822). In 1842, the Court replaced
the 1822 rules with ninety-two rules. Rules of Practice for the Courts of Equity of the
United States, 42 U.S. (1 How.) xxxix (1842). The 1842 rules, in turn, were replaced by
eighty-one rules in 1912. Rules of Practice for the Courts of Equity of the United
States, 226 U.S. 627 (1912).

With a few modifications, these rules lasted until 1938. In 1915, Congress provided
in the Law and Equity Act that "equitable defenses" could be raised in actions at law.
Law and Equity Act, Pub. L. No. 63-278, ch. 90, 38 Stat. 956 (1915). Congress also abol-
ished the objection that the suit was not brought on the correct "side" of the court (an
objection that had previously required dismissal of the action).

Despite dynamic conformity and extensive use of the rulemaking power for equity
cases, widespread dissatisfaction existed with the federal procedural scheme. Most
states had established a uniform procedure for law and equity cases by the twentieth
century. In addition, interpretation of the Conformity Act produced numerous areas
in which the federal courts could disregard state procedure in favor of independent
federal practices. See P. BATOR, P. MISHKIN, D. SHAPIRO & H. WECHSLER, HART &
WESHSLER'S, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 671-72 (2d ed. 1973).
The result was a system that did not achieve uniformity between state and federal
courts in the same state or between federal courts sitting in different states.

Under the leadership of the American Bar Association, a movement to reform fed-
eral procedure finally produced the Rules Enabling Act of 1934. Act of June 19, 1934,
Pub. L. No. 73-415, ch. 651, 48 Stat. 1064 (1934) (codified as amended at 28 U.S.C.
§ 2072). Acting under the authority conferred by this statute, the Supreme Court ap-
pointed an Advisory Committee to draft the new rules. Appointment of Committee to
Draft Unified System of Equity and Law Rules, 295 U.S. 774 (1935). After examination
of the Committee's proposed rules by the legal profession, some changes were made.
The Supreme Court approved the Federal Rules of Civil Procedure with the changes,
and the Rules went into effect on September 16, 1938. Rules of Civil Procedure for the
District Courts of the United States, 308 U.S. 645 (1937).

14. See supra note 2 and accompanying text.
15. See C. WRIGHT, supra note 12, § 59 at 377. The Court had adopted the Federal

Rules on December 30, 1937. See 302 U.S. 783 (1937); see supra note 13. However,
under the procedure prescribed by the Rules Enabling Act, the Rules had to be sub-
mitted to Congress. 28 U.S.C. § 2072 (1982) They, therefore, did not become effective
until September 16, 1938, after Congress failed to take adverse action against them.
See C. WRIGHT, supra note 12, § 62, at 404. Erie was decided on April 25, 1938. Erie,
304 U.S. at 64.

16. Act of June 19, 1934, Pub. L. No. 73-415, 48 Stat. 1064, (codified at 28 U.S.C.
§ 2072 (1982)).
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of the substance-procedure distinction, but the phraseology of the re-
striction suggested that federal procedural rules created under the
Act's authority might be subject to a more stringent test than the
simple Erie dichotomy had implied. The Act first authorized the
Supreme Court to "prescribe by general rules the forms of process,
writs, pleadings, and motions and the practice and procedure of the
district courts and courts of appeals of the United States in civil ac-
tions."1 7 The power to prescribe rules of practice and procedure was
thereafter circumscribed by the "substantive rights" restriction:
"Such rules shall not abridge, enlarge or modify any substantive
right.1-8 On the face of the Act, therefore, it appeared that the ex-
pressions "rules of practice and procedure" and "substantive right"
were not mutually exclusive, because had they been so considered,
both phrases would not have been necessary. Congress might simply
have authorized the Court to prescribe rules of practice and proce-
dure without adding any reference to substantive rights, and the mu-
tual exclusivity of "procedure" and "substance" would have assured
that the Court would not have the power to create substantive rules.
By using two expressions, Congress suggested that procedure and
substance were overlapping categories, and that there are procedural
rules that affected substantive rights. One plausible facial interpreta-
tion of the Act was that the Court might prescribe uniform rules of
practice and procedure for the lower federal courts, but that in apply-
ing such rules those courts should take care to not abridge, enlarge,
or modify any substantive right.19

Despite the structure of the Rules Enabling Act, the first deci-
sion to examine its meaning opted for an interpretation that treated
"substance" and "procedure" as mutually exclusive, rather than over-

17. 28 U.S.C. § 2072 (1982). The quoted passage now appears in the first para-
graph of the Enabling Act. In the 1934 version of the Act, the passage appeared in the
first sentence of the Act. See 48 Stat. 1064, § 1.

18. 28 U.S.C. § 2072 (1982). This restriction now appears in the second paragraph
of the Act. In the 1934 version of the Act, the restriction appeared as part of the sec-
ond sentence. See 48 Stat. 1064, § 1.

19. Several commentators have, in fact argued that the substantive rights restric-
tion should be given a meaning different, and more restrictive, than the phrase "prac-
tice and procedure" in the first paragraph of the Act. See, e.g., Ely, 87 HARV. L. REV.
at 718-40. However, recent research by Professor Burbank into the legislative history
of the Act has indicated that the substantive rights restriction was indeed designed
only to emphasize a limitation inherent in the use of the words practice and procedure
in the first paragraph of the Act. See Burbank, 130 U. PA. L. REV. at 1107-08. Profes-
sor Burbank concludes that the restrictions of the Act were designed to allocate law-
making competence between the Supreme Court and Congress. Id. at 1106. Although
Professor Burbank's research is persuasive, there is no need to resolve the various con-
troversies over the meaning of the substantive rights restriction here. For even taking
the Supreme Court's interpretations of the Act as correct, the Court's opinion in Bur-
lington Northern is subject to criticism.

1987]
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lapping, categories. In Sibbach v. Wilson & Co.,20 the issue was
whether Federal Rule of Civil Procedure 35, providing for physical
and mental examinations of parties, and Federal Rule 37, providing
sanctions for failure to comply with an order to submit to an exami-
nation under Rule 35, were valid. The Court held them to be so
against an assertion by the plaintiff that the Rules violated the sub-
stantive rights restriction 2x of the Enabling Act.22 In rejecting the
challenge, the Court opted for an interpretation of the Act that
treated substance and procedure as distinct:

We are thrown back, then, to the arguments drawn
from the language of the [Rules Enabling Act]. Is the phrase
"substantive rights" confined to rights conferred by law to
be protected and enforced in accordance with the adjective
law of judicial procedure? It certainly embraces such
rights.... The petitioner says the phrase connotes more;
that by its use Congress intended that in regulating proce-
dure this court should not deal with important and substan-
tial rights theretofore recognized.

The asserted right.., is no more important than many
others enjoyed by litigants in District Courts sitting in the
several states, before the Federal Rules of Civil Procedure
altered and abolished old rights or privileges and created
new ones in connection with the conduct of litigation .... If
we were to adopt the suggested criterion of the importance
of the alleged right we should invite endless litigation and
confusion worse confounded. The test must be whether a
rule really regulates procedure, - the judicial process for
enforcing rights and duties recognized by substantive law
and for justly administering remedy and redress for disre-
gard or infraction of them. That the rules in question are
such is admitted.23

The references by the Court to "rights conferred by law to be
protected and enforced in accordance with the adjective law of judi-
cial procedure" and to procedure as "the judicial process for enforc-
ing rights and duties recognized by substantive law" strongly
suggested that the Rules Enabling Act divided the legal universe into
two parts: rules of decision found within areas, such as contracts,
tort, and property, that would be deemed purely substantive by any-
one's definition, and all other rules, which would be considered pro-

20. 312 U.S. 1 (1941).
21. The Court also held, however, that the district court had erred in imposing a

contempt sanction for failure to comply with the order under Rule 35, because Rule 37
specifically exempted a party from such a sanction for failure to comply with a Rule 35
order.

22. Sibbach, 312 U.S. at 11.
23. Id. at 13-14.
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cedural, even if they had some effect on the enforcement of pure
substantive rules.24 This view of the Enabling Act was followed five
years after Sibbach in Mississippi Publishing Corp. v. Murphree.25

Murphree involved a challenge to the validity of Federal Rule 4(f),
which had expanded the reach of the district courts' personal juris-
diction authority from the limits of the district to the limits of the
state in which the district court sat in states containing multiple dis-
tricts. In evaluating the validity of Rule 4(f) under the Enabling Act,
the Court confirmed the Sibbach substance-procedure dichotomy:

We think that Rule 4(f) is in harmony with the En-
abling Act which, in authorizing this Court to prescribe gen-
eral rules for the district courts governing practice and
procedure in civil suits in law and equity, directed that the
rules "shall neither abridge, enlarge, nor modify the substan-
tive rights of any litigant." Congress' prohibition of any al-
teration of substantive rights of litigants was obviously not
addressed to such incidental effects as necessarily attend the
adoption of the prescribed new rules of procedure upon the
rights of litigants who, agreeably to rules of practice and pro-
cedure, have been brought before a court authorized to de-
termine their rights. Sibbach v. Wilson & Co .... The fact
that the application of Rule 4(f) will operate to subject peti-
tioner's rights to adjudication by the district court for north-
ern Mississippi will undoubtedly affect those rights. But it
does not operate to abridge, enlarge, or modify the rules of
decision by which that court will adjudicate its rights. It re-
lates merely to "the manner and the means by which a right
to recover ... is enforced. '26

The Sibbach interpretation of the Enabling Act's restrictions
does not acknowledge the limits on the Court's rulemaking authority
suggested either by the structure27 or the legislative history28 of the
Act. However, for a time it seemed as if the Court was prepared to
place rather drastic limits on the operation of the Federal Rules
under the Erie decision. After Erie, but before Sibbach, the Court
held that the lower federal courts could not, under the guise of Erie's

24. This was reinforced by an example of "substantive rights" given by the Court:
"the right not to be injured in one's person by another's negligence." Id. at 13. It was
also reinforced by the Court's reference to the fact that the "Federal Rules of Civil
Procedure abolished old rights or privileges and created new ones in connection with
the conduct of litigation." Id. at 14. Under the logic of the Court's opinion, such newly
created rights could only be "procedural" rights, else they would have violated the En-
abling Act.

25. 326 U.S. 438 (1946).
26. Id. at 445-46.
27. See Ely, 87 HARV. L. REV. at 718-20.

28. See Burbank, 130 U. PA. L. REV. at 1108, 1176-81.
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preservation of independent federal procedure, apply a burden of
proof rule derived from federal equity practice instead of the con-
trary state rule in a diversity action brought to remove a cloud on the
title to land and otherwise governed by state substantive law.29

Then, in Guaranty Trust Co. v. York,30 the Court held that federal
courts enforcing state-created rights in diversity actions could not dis-
regard state statutes of limitations under the theory that, in equity
actions, such statutes affected only equitable "remedial rights." In-
stead, the federal courts were obligated to apply state rules to assure
that "the outcome of the litigation in the federal court... be substan-
tially the same, so far as legal rules determine the outcome of a liti-
gation, as it would be if tried in a State court."'31

In retrospect, it should perhaps have been clear that neither
Guaranty Trust nor the burden of proof cases were addressing the
substance-procedure distinction for purposes of the Rules Enabling
Act. For those cases did not involve conflicts between state law and
Federal Rules of Civil Procedure, but rather conflicts between state
law and federal procedural rules and practices that had evolved on a
case-by-case basis in federal equity actions before Erie.3 2 Neverthe-
less, events conspired to make it seem as if the Guaranty Trust out-
come determinative test applied to determine the validity of Federal
Rules of Civil Procedure under the Rules Enabling Act.

One difficulty, which has been noted by Professor Ely, was that
the Court had by "essentially obliterating the Enabling Act in Sib-
bach ... created a need for limits on the Rules. 3 3 A second was that,
despite being warned by Justice Frankfurter 34 and others35 that the

29. Cities Service Oil Co. v. Dunlap, 308 U.S. 208, 210-12 (1939). Accord Palmer v.
Hoffman, 318 U.S. 109, 117 (1943) (FED. R. Civ. P. 8(c) covers only manner of pleading,
not burden of proof; under Erie, burden of proof is a question of local law in diversity
cases). Until 1948, the Rules of Decision Act applied only to "trials at common law."
See 28 U.S.C. § 725 (1946). In 1948, it was amended to apply to civil actions generally.
See 28 U.S.C. § 1652 (1982). Thus, even after the Federal Rules of Civil Procedure had
formally merged the practice in law and equity cases in 1938, it was arguable that an
independent equity practice survived in federal court on matters not directly governed
by the Federal Rules. This was set to rest, for the most part, by cases such as Cities
Service, Palmer, and Guaranty Trust v. York, 326 U.S. 99 (1945). See C. WRIGHT, supra
note 12,§ 59, at 356-57, 378-79.

30. 326 U.S. 99 (1945).
31. Id. at 109.
32. These sorts of federal procedural rules may, even when they evolve from fed-

eral equity practice, be conveniently referred to as federal common-law rules of prac-
tice or procedure, in order to distinguish them from Federal Rules of Civil Procedure,
which come into being as law only under the formal process recognized in the Rules
Enabling Act. In the remainder of this article they will be so referred to.

33. Ely, 87 HARV. L. REV. at 698.
34. See Guaranty Trust v. York, 326 U.S. 108. Justice Frankfurter wrote:

Matters of "substance" and matters of "procedure" are much talked about
in the books as though they defined a great divide cutting across the whole

[Vol. 21
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terms "substantive" and "procedural" were not words of unvarying
content, the temptation to treat them as the same for purposes of
both the Erie doctrine and the Rules Enabling Act proved too great
even for the Court. In Mississippi Publishing Corp. v. Murphree,3 6

discussed earlier,37 the Court, in sustaining the validity of Federal
Rule 4(f) under the Enabling Act, stated that the Rule related

merely to "the manner and the means by which a right to
recover.., is enforced." Guaranty Trust Co. v. York.... In
this sense the rule is a rule of procedure and not of substan-
tive right, and is not subject to the prohibition of the En-
abling Act.

38

Even though Murphree sustained the validity of Federal Rule 4(f),
the above quotation from and citation to Guaranty Trust implied that
the "outcome determinative" test of that case might be applied to in-
validate other Federal Rules.

This implication seemed to be confirmed by several decisions by
the Court in 1949 refusing to apply Federal Rules that appeared to
conflict with state law. In Ragan v. Merchants Transfer & Ware-
house Co.,39 the issue concerned an apparent conflict between Fed-
eral Rule 3, which provides that an action in federal court is
commenced by filing a complaint,40 and a Kansas provision that re-
quired commencement by service of a summons to toll the statute of
limitations. 41 The Court held that the Kansas method of commence-
ment by service had to be applied in a federal diversity action.
Throughout, the Court's opinion in Ragan employed the Erie-Guar-
anty Trust line of decisions to analyze the issue,42 even though the
argument was explicitly made that Federal Rule 3 governed com-
mencement for purposes of the Kansas statute.43 One cannot read

domain of law. But, of course, "substance" and "procedure" are the same
keywords to very different problems. Neither "substance" nor "procedure"
represents the same invariants. Each implies different variables depending
upon the particular problem for which it is used . . . And the different
problems are only distantly related at best, for the terms are in common use
in connection with situations turning on such different considerations as those
that are relevant to questions pertaining to ex post facto legislation, the im-
pairment of the obligations of contracts, the enforcement of federal rights in
the State courts and the multitudinous phases of the conflict of laws.

Guaranty Trust, 326 U.S. at 108.
35. See W. COOK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS ch.

VI (1942).
36. 326 U.S. 438 (1946).
37. See supra notes 30-31 and accompanying text.
38. Guaranty Trust, 326 U.S. at 446.
39. 337 U.S. 530 (1949).
40. See FED. R. CIV. P. 3.
41. Ragan, 337 U.S. at 531 n.4.
42. Id. at 532-34.
43. Id. at 532-33.
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the Ragan opinion without drawing the conclusion that the Court
viewed the case as one in which a Federal Rule conflicted with state
law, and in which Erie thus required application of the state provi-
sion.44 The Court did not cite Sibbach in its opinion.45

In Woods v. Interstate Realty Co.,46 the Court confronted the
question whether a federal court sitting in diversity was required to
apply a Mississippi statute closing the doors of the state's courts to
foreign corporations that failed to qualify under state law to do busi-
ness within the state. Overruling a pre-Erie decision,47 the Court
held that Erie now required application of the state statute. 48

Although the Court did not consider any potential conflict between
the Mississippi statute and a Federal Rule of Civil Procedure, others
have observed that Federal Rule 17(b), governing capacity to sue and
be sued in federal court, may have been applicable to the case. 49

44. Id. at 532-34.
It is conceded that if the present case were in a Kansas court it would be

barred. The theory of Guaranty Trust Co. v. York would therefore seem to
bar it in the federal court, as the Court of Appeals held. The force of that
reasoning is sought to be avoided by the argument that the Federal Rules of
Civil Procedure determine the manner in which an action is commenced in
the federal courts - a matter of procedure which the principle of Erie R Co.
v. Tompkins does not control. It is accordingly argued that since the suit was
properly commenced in the federal court before the Kansas statute of limita-
tions ran, it tolled the statute.

That was the reasoning and result in Bomar v. Keyes (CCA2d NY), 162
F.2d 136, 141. But that case was a suit to enforce rights under a federal stat-
ute. Here, as in that case, there can be no doubt that the suit was properly
commenced in the federal court. But in the present case we look to local law
to find the cause of action on which suit is brought. Since that cause of action
is created by local law, the measure of it is to be found only in local law. It
carries the same burden and is subject to the same defenses in the federal
court as in the state court. See Cities Serv. Oil Co. v. Dunlap, 308 U.S. 208...
; Palmer v. Hoffman, 318 U.S. 109, 117 .... It accrues and comes to an end
when local law so declares. West v. American Teleph. & Teleg. Co., 311 U.S.
223 . . .; Guaranty Trust Co. v. York ... Where local law qualifies or
abridges it, the federal court must follow suit. Otherwise there is a different
measure of the cause of action in one court than in the other, and the princi-
ple of Erie R. Co. v. Tompkins is transgressed.

We can draw no distinction in this case because local law brought the
cause of action to an end after, rather than before, suit was started in the fed-
eral court. In both cases local law created the right which the federal court
was asked to enforce. In both cases local law undertook to determine the life
of the cause of action. We cannot give it longer life in the federal court than it
would have had in the state court without adding something to the cause of
action. We may not do that consistently with Erie R. Co. v. Tompkins.

Id.

45. Ragan, 337 at 531-34.
46. 337 U.S. 535 (1949).
47. See David Lupton's Sons Co. v. Auto. Club, 225 U.S. 489 (1912); Angel v. Bull-

ington, 330 U.S. 183 (1947).
48. Woods, 337 U.S. at 536-38.
49. See Ely, 87 HARv. L. REV. at 727-28.
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Finally, in Cohen v. Beneficial Indus. Loan Corp.,50 the Court
held that a federal court sitting in diversity was obligated to apply a
state statute requiring in stockholder's derivative actions that a plain-
tiff owning less than 5% of the par value of the corporation's out-
standing shares give security for the reasonable expenses, including
attorney's fees, that the corporation might incur in its successful de-
fense of the action. 51 In considering the applicability of Federal Rule
23, which governed derivative actions in federal court,5 2 the Court
explicitly stated that the provisions of the Rule did not conflict with
the state statute.5 3 However, the dissenters considered that Federal
Rule 23 did govern the action and, like the Court, seemed to consider
Erie and Guaranty Trust to be the only relevant precedents. 54

Ragan, Woods, and Cohen were widely interpreted as meaning
that the outcome determinative test of Guaranty Trust applied to
questions of the validity of Federal Rules of Civil Procedure.5 5 This
placed the goal of a reasonably uniform federal procedure in jeop-
ardy, since almost every procedural rule may have a substantial ef-
fect on the outcome of a case.5 6 However, the future of the Federal
Rules brightened considerably after Byrd v. Blue Ridge Rural Elec.
Coop., Inc.5 7 In Byrd, a state common law rule required that, in a
personal injury action, the affirmative defense that the plaintiff was
an employee of the defendant for purposes of the state worker's com-
pensation act should be submitted for resolution to the judge. A fed-
eral common-law rule of procedure required submission of the
defense to the jury. The Supreme Court held that the federal prac-
tice should prevail in a federal diversity action. The Court limited
the applicability of the outcome determinative test of Guaranty Trust
to state rules of "form and mode." s58 However, the Court also indi-
cated that achieving the same outcome in state and federal court is

50. 337 U.S. 541 (1949).
51. Id. at 337 U.S. at 544 n.1.
52. The Rules were amended in 1966. Today derivative actions are governed by

Federal Rule of Civil Procedure 23.1.
53. Cohen, 337 U.S. at 556.
54. Id. at 557 (Douglas, J. and Frankfurter, J., dissenting); id. at 558-61 (Rutledge,

J., dissenting).
55. See C. WRIcHT, supra note 12, §§ 55, 59, at 357, 379-381.
56. Id.
57. 356 U.S. 525 (1958).
58. The Court described Erie as having held that "the federal courts in diversity

cases must respect the definition of state created rights and obligation by the state
courts." Byrd, 356 U.S. at 535 (emphasis added). In addition, however, the Court also
indicated that the federal courts were also "required" to apply state rules that were
"bound up with these rights and obligations," citing Cities Service Oil Co. v. Dunlap,
308 U.S. 208 (1939), which had involved a burden of proof rule, as an example of such a
"bound up" rule. Byrd, 356 U.S. at 535. The state rule in Byrd was then evaluated and
determined to be neither a rule defining state rights and obligations, nor a rule bound
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not always the only consideration.5 9 Instead, there are sometimes
"affirmative countervailing considerations" present in favor of apply-
ing a federal procedural practice, even if doing so would alter the
outcome of the case between state and federal court.60 The Court
found such countervailing considerations present in Byrd in the form
of the interest of the federal system, as "an independent system for
administering justice," in determining the proper allocation of func-
tions between judge and jury.6 1

Byrd seemed to offer an escape valve through which the Federal
Rules of Civil Procedure might be saved from the Guaranty Trust
outcome determinative test, but its efficacy depended upon the
weight that would be given to the "interest of the federal system in
having a uniform procedure in its courts. '62 A more complete salva-
tion for the Rules had to await the Court's decision in Hanna v.
Plumer.63 At issue in Hanna was a potential conflict between Fed-
eral Rule 4(d)(1), providing for service of process upon competent,
adult individuals by leaving a copy of the summons and complaint at
their home with someone of suitable age and discretion, and a state
statute requiring in-hand service under the circumstances of the case.
The significance of the conflict was that if the state method of service
had to be applied by the federal courts, the state statute of limita-
tions would have run in the action. This was because, although the
defendant had been served pursuant to Rule 4(d)(1) (and had, appar-
ently, received actual notice of the action),64 in-hand service had not,
as required by the state statute, been made within the statutory pe-
riod. The district court had granted summary judgment for the de-

up with state obligations, but rather a rule of "form and mode." Byrd, 356 U.S. at 535-
36. As to rules of "form and mode," the Court stated:

[C]ases following Erie have evinced a broader policy to the effect that the fed-
eral courts should conform as near as may be-in the absence of other consid-
erations-to state rules even of form and mode where the state rules may
bear substantially on the question whether the litigation would come out one
way in the federal court and another way in the state court if the federal
court failed to apply a particular local rule. E.g., Guaranty Trust Co. v. York,
supra; Bernhardt v. Polygraphic Co., 350 U.S. 198. Concededly the nature of
the tribunal which tries issues may be important in the enforcement of the
parcel of rights making up a cause of action or defense, and bear significantly
upon achievement of uniform enforcement of the right. It may well be that in
the instant personal-injury case the outcome would be substantially affected
by whether the issue of immunity is decided by a judge or a jury.

Id. at 536-37 (footnotes omitted).
59. Byrd, 356 U.S. at 537.
60. Id.
61. Id. at 537-39. However, the Court also observed that the manner of allocating

fact-finding responsibilities between judge and jury through application of the federal
practice was not very likely to change the outcome of the case. Id. at 539-40.

62. C. WRIGHT, supra note 12, § 59 at 381-82.
63. 380 U.S. 460 (1965).
64. Id. at 463 n.1.
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fendant on the authority of Guaranty Trust and Ragan, and the court
of appeals had affirmed.65 The Supreme Court granted certiorari and
reversed.

The defendant - plausibly, given the history of the Erie doctrine
discussed above - argued that the Guaranty Trust outcome determi-
native test required application of the state rule.66 The Court first
analyzed the case as if Federal Rule 4(d)(1) were a federal common-
law rule of practice or procedure, and rejected the argument that,
under such a supposition, Guaranty Trust required application of the
conflicting state rule.6 7 More importantly for the Federal Rules,
however, the Court went on to reject the Erie-Guaranty Trust-Byrd
line of cases as applicable to conflicts between Federal Rules of Civil
Procedure and state law. Instead, the Court pointed to a separate
line of cases, beginning with Sibbach, which had involved interpreta-
tion of the validity of the Rules under the Rules Enabling Act. It is
the latter Act and the cases interpreting it that must be consulted
when the validity of Federal Rules of Civil Procedure are questioned,
not the Erie line of decisions, which involved conflicts between fed-
eral common-law rules (usually of practice or procedure) and state
law.68 The Court in Hanna interpreted Ragan and Cohen, which had
seemingly applied the Guaranty Trust test to Federal Rules
problems, as holding only that the Federal Rules in question were
not broad enough to cover the case before the federal court, thus
eliminating any conflict between the Rules and state law.69

The Hanna decision possessed both virtues and vices. The
Court's reinterpretation of Ragan and Cohen as cases in which the
Federal Rules did not apply was, as Professor Ely noted,70 a valuable
example of judicial restraint. Surely the federal courts should seek
to avoid clashes between the Federal Rules and state law whenever it
is reasonable to do so. The pertinence of the Federal Rules involved
in Ragan and Cohen to the issues governed by state law was not so
obvious as to render their application mandatory; nor was the goal of
a uniform federal procedure significantly impaired by the application
of state law. After Hanna's reinterpretation of Ragan and Cohen,
therefore, an essential and constructive step in the analysis of Fed-
eral Rule validity was to determine at an early stage whether the
Federal Rule in question was broad enough to govern the issue in the

65. Id. at 462-63. See also supra notes 39-45 and accompanying text (discussing
Ragan).

66. Hanna, 380 U.S. at 465.
67. Id. at 466-69.
68. Id. at 469-74.
69. Id. at 470.
70. See Ely, 87 HARv. L. REV. at 730.
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case.
71

In addition, Hanna made it clear that the generalized Erie analy-
sis was inapplicable to clashes between Federal Rules of Civil Proce-
dure and state law. According to Hanna, the validity of Federal
Rules is governed by the Rules Enabling Act (and the Constitution),
not the Rules of Decision Act.7 2 Thus, once an unavoidable clash be-
tween a Federal Rule and state law has been identified, the issue
does not concern outcome determination or federal countervailing
considerations, but, rather, whether the exercise of rulemaking
power by the Court is consistent with the restrictions found in the
Enabling Act and specific constitutional provisions.73

Nevertheless, the vices of the Hanna decision were at least as
important as its virtues. The Court took a significant step forward in
Federal Rules analysis by emphasizing consideration of the scope of
Federal Rules to avoid unnecessary conflicts with state law. How-
ever, it missed the opportunity to avoid such a conflict with the state
law involved in Hanna itself. Less seriously, given the issues in the
case, the Court also missed a chance to further develop its conflict
avoidance analysis by failing to comment upon the need for federal
courts to focus on the scope of state law in that analysis, as well as on
the scope of the Federal Rules. In addition, the Court continued its
failure to provide meaningful content to the restrictions on its
rulemaking power found in the Rules Enabling Act.

At one point in the Hanna decision, the Court stated: "Here, of
course, the clash [between state law and the Federal Rule] is una-
voidable; Rule 4(d)(1) says - implicitly, but with unmistakable clar-
ity - that in-hand service is not required in federal courts. '74

However, the Court had earlier observed in the same opinion that
the state statute's

purpose... is ... to insure that executors will receive actual

71. In Walker v. Armco Steel Corp., 446 U.S. 740 (1980), the Court again con-
fronted the issue in Ragan of the applicability of Federal Rule of Civil Procedure 3 to
questions of commencement for purposes of a state statute of limitations. In reaffirm-
ing the Hanna reinterpretation of Ragan and holding Federal Rule 3 inapplicable, the
Court stated that "[t]he first question must therefore be whether the scope of the Fed-
eral Rule in fact is sufficiently broad to control the issue before the Court." Walker,
446 U.S. at 749-50.

72. See Ely, 87 HARV. L. REV. at 699.
73. Hanna, 380 U.S. at 471. The Court stated:
When a situation is covered by one of the Federal Rules, the question facing
the court is a far cry from the typical, relatively unguided Erie choice: the
court has been instructed to apply the Federal Rule, and can refuse to do so
only if the Advisory Committee, this Court, and Congress erred in their prima
facie judgment that the Rule in question transgresses neither the terms of the
Enabling Act nor constitutional restrictions.

74. Id. at 470.
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notice of claims .... Actual notice is of course also the goal
of Rule 4(d)(1); however, the Federal Rule reflects a deter-
mination that this goal can be achieved by a method less
cumbersome than that prescribed in [the state statute]. In
this case, the goal seems to have been achieved; although the
affidavit filed by respondent in the District Court asserts
that he had not been served in hand nor had he accepted ser-
vice, it does not allege lack of actual notice.75

If the purposes of the state statute had indeed been fully achieved by
the application of the Federal Rule, in what sense was there a con-
flict between state and federal law? Concededly, the state statute
was, as the Court observed, in part, a statute of limitations.76 Some-
times it may be that the objectives of a state law can be met only by
rigid adherence to its formal requirements. Statutes of limitations
are good examples of such state laws, because their objectives are
achieved by the drawing of bright lines that cannot be deviated from
without impairing the statutes' purposes. The "commencement by
in-hand service" provision in Ragan is a good example of such a stat-
ute. However, the statute in Hanna was, as Professor Ely has noted,
different.77 The state rule's objective in Ragan - actual notice
within the limitations period - could not be accomplished by com-
mencing an action through filing the complaint with the clerk of a
federal court, whereas the identical purpose of the state law in
Hanna could be (and probably was) achieved by service under Rule
4(d)(1). In the absence of evidence that the defendant had not re-
ceived such actual notice in Hanna, therefore, the Court might well
have concluded that no ultimate conflict between state law and the
Federal Rule existed.

The Court also missed an opportunity to richen its conflict avoid-
ance analysis for future cases by failing to discuss the need to evalu-
ate the scope of state law in cases where that law apparently conflicts
with a Federal Rule. Conflicts between state law and Federal Rules
can be avoided if either the federal or the state provisions in question
are inapplicable to the case before the federal court. Some state laws
are limited in their terms, policies, or purposes to enforcement only
in the state's own courts.78 Such laws can hardly be said to conflict
with Federal Rules since by hypothesis the states have limited the

75. Id. at 462-63 n.1 (emphasis added).
76. See id. at 462-63 n.1.
77. Cf. Ely, 87 HARV. L. REV. at 730-33.
78. Justice Jackson, dissenting in Woods v. Interstate Realty Co., had taken the

Court to task for failure to follow the terms of the Mississippi door-closing statute in
the case and the reasoning of the court of appeals, both of which pointed to the appli-
cability of the state statute only in the state's own courts. Woods, 337 U.S. at 539 (Jack-
son, J., dissenting). But see infra note 80.
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operation of their laws to actions brought in their own judicial sys-
tems. Although the general effect of the Erie doctrine is to render a
federal court sitting in diversity "only another court of the State, '79

this metaphor must be applied with circumspection. A statute whose
policies extend only to actions in courts of the enacting sovereign is,
for purposes of conflict avoidance anaysis, essentially no different
than a statute which does not apply to the factual occurrences in the
case; in neither instance would it ordinarily be correct for a federal
court to apply such a statute in the face of a conflicting Federal
Rule.80 The failure of the Court in Hanna to emphasize the need to
evaluate the scope of state law as part of the conflicts avoidance pro-
cess is, however, more justifiable than its failure to avoid the Federal
Rule-state law conflict because the underlying policy of the state ser-
vice provision involved in Hanna - the achievement of actual notice
to the defendant within the limitations period - was clearly applica-
ble to all Massachusetts actions against executors of Massachusetts
decedents.8 1

The most serious difficulty with the Hanna opinion was the
Court's failure to give meaningful content to the substantive rights
restriction of the Rules Enabling Act. As Professor Ely has observed,
"the text of the opinion did little more, so far as the interpretation of
the Enabling Act was concerned, than point to Sibbach.''8 2 As noted
earlier, Sibbach and the early cases following it suggest that the En-
abling Act's restrictions only prohibit Federal Rules that are purely
substantive by anyone's definition.8 3 This interpretation, it can be

79. See Guaranty Trust v. York, 326 U.S. 99, 108 (1945).
80. Again, one must approach the question with circumspection. It might be, for

example, that a state could have an articulated policy supporting its statute of limita-
tions that would indicate that the statute's only concern is with judicial efficiency in
the state's own courts. This would not mean that a federal court in the state should
disregard the limitations period, however, since to do so would violate the general Erie
policies of preventing forum shopping and inequitable administration of the law, see
Hanna, 380 U.S. at 468 n.9, with no apparent federal countervailing considerations of
the Byrd variety to justify disregard of the statute. The situation is different, however,
once the Court has determined that a valid and applicable Federal Rule of Civil Proce-
dure exists. At that point, it is preferable that the Court first examine the policies
supporting state law to determine whether they are, even if "substantive" in some
sense, applicable only to actions in the state's own courts. If they are so limited, it is
difficult to see how application of a Federal Rule in their stead produces any conflict.

81. The fact that the Massachusetts statute was primarily a limitations provision
brings into play the general Erie policies. See supra note 80. A federal court sitting in
Massachusetts could not disregard the policies of the statute without violating the gen-
eral Erie doctrine, even though a federal court in South Carolina, where the accident
giving rise to the suit occurred, could do so if a South Carolina state court would apply
its own statute of limitations to the case.

82. Ely, HARV. L. REV. at 720.
83. See supra notes 20-26 and accompanying text. The Court did state that "in

measuring a Federal Rule against the standards contained in the Enabling Act and the
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safely said, is supported neither by the structure nor the legislative
history of the Act,8 4 but more recent decisions have shown no greater
willingness to impose restrictions on the Court's rulemaking power.8 5

This section has outlined the history of the Federal Rules under
the Erie doctrine in order to establish the context for the critique of
Burlington Northern, which follows in the next section. As will
there be seen, one of the healthy aspects of the Hanna decision was
abandoned in Burlington Northern, while the distressing aspects of
the Sibbach-Hanna doctrine were continued. The decision thus bodes
ill for any significant restrictions on the Court's rulemaking author-
ity under the Enabling Act in the future.

BURLINGTON NORTHERN

The issue in Burlington Northern was the applicability in a fed-
eral diversity action of an Alabama statute imposing a fixed 10% pen-
alty on appellants who obtain stays of damage judgments pending
unsuccessful appeals.8 6 A personal injury action was brought against
Burlington Northern Railroad in Alabama state court and removed

constitution" a court "need not wholly blind itself to the degree to which the Rule
makes the character and result of the litigation stray from the course it would follow
in state courts." Hanna, 380 U.S. at 473. This comment, however, cannot seriously be
interpreted to import an outcome determinative test of the Guaranty Trust variety
into the Enabling Act given the Court's other remarks, and if it does not do that, it is
not clear what the Court had in mind. The-practical result is to provide the Federal
Rules with a "presumptive validity" and, given the approach in Burlington Northern
to be discussed in the next section, maybe even an "automatic seal of approval." Cf. C.
WRIGHT, supra note 12, § 59, at 383.

84. See generally Burbank, 130 U. PA. L. REV. 1015; Ely, 87 HARV. L. REV. 693.
85. Indeed, there have not been many recent decisions. Outside of Burlington

Northern, to be discussed in the next section, the Court's only other significant deci-
sion has been Walker v. Armco Steel Corp., 446 U.S. 740 (1980). Walker reaffirmed
the Hanna interpretation of Ragan, holding that the scope of Federal Rule 3 is not
broad enough to cover problems of commencement for purposes of state statutes of
limitations. That holding made it unnecessary to discuss Enabling Act restrictions, and
the Court did not do so. See Walker, 446 U.S. at 752 n.14.

86. Burlington Northern, 107 S. Ct. at 968. The Alabama statute provides:
When a judgment or decree is entered or rendered for money, whether

debt or damages, and the same has been stayed on appeal by the execution of
bond, with surety, if the appellate court affirms the judgment of the court be-
low, it must also enter judgment against all or any of the obligors on the bond
for the amount of the affirmed judgment, 10 percent damages thereon and the
costs of the appellate court; and, upon the appeal of any judgment or decree
entered or rendered for any amount of commissions, fees or compensation
fixed or determined by the trial court and taxed or allowed as costs, if the ap-
pellate court affirms the judgment or decree of the court below and the pay-
ment thereof has been stayed on such appeal, judgment shall be entered by
the appellate court against all or any of the obligors on the bond for the
amount affirmed, 10 percent damages thereon and the costs of the appellate
court; provided, however, that if no supersedeas bond has been executed on
such appeal, the appellate court, in the event of affirmance, shall increase the
amount so allowed as costs by the court below in the judgment or decree ap-
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by the Railroad to the United States District Court in Alabama. The
action resulted in a substantial judgment for damages in favor of the
plaintiffs. The Railroad posted bond to stay the judgment pending
appeal, but the judgment was affirmed without modification by the
United States Court of Appeals for the Eleventh Circuit.8 7 Upon mo-
tion of the plaintiffs-appellees, the court of appeals imposed a penalty
in the amount of 10% of the judgment under the Alabama statute.8 8

In so doing, the court of appeals was adhering to a prior decision of
the United States Court of Appeals for the Fifth Circuit, which the
Eleventh Circuit had adopted as binding precedent after it was cre-
ated out of the Fifth Circuit in 1981.89 The precedent had deter-
mined that the Alabama statute in question concerned a "non-federal
substantive matter" applicable in federal diversity actions by virtue
of the Erie doctrine. 90

pealed from by adding thereto 10 percent damages thereon and the costs of
the appellate court.

ALA. CODE § 12-22-72 (1986).
87. Woods v. Burlington Northern R.R. Co., 768 F.2d 1287 (11th Cir. 1985).
88. Burlington Northern, 107 S. Ct. at 968.
89. Id. at 970 n.4. After the formation of the Eleventh Circuit, the Eleventh Cir-

cuit Court of Appeals held in Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.
1981), that all decisions of the Fifth Circuit handed down prior to the close of business
on September 30, 1981 (the last day before the division of the Fifth Circuit into the
Fifth and Eleventh Circuits became effective), would constitute binding precedent for
the federal courts in the new Eleventh Circuit. In Proctor v. Gissendaner, 587 F.2d 182
(5th Cir. 1979), the Fifth Circuit Court of Appeals had held the Alabama penalty stat-
ute applicable in federal diversity actions. In Walters v. Inexco Oil Co., 725 F.2d 1014
(5th Cir. 1984), the same court had also held a similar Mississippi penalty statute appli-
cable in diversity actions. However, in Affholder v. Southern Rocks, Inc., 746 F.2d 305
(5th Cir. 1984), the Fifth Circuit overruled both Proctor and Walters, and held the sort
of penalty statutes involved in those cases to be inapplicable in federal diversity ac-
tions. Thus, curious as it may seem, at the time the penalty was imposed in Burlington
Northern, Proctor was binding precedent in the Eleventh Circuit, but was no longer
valid authority in the Fifth Circuit where it had been originally decided. See Locke v.
Allstate Ins. Co., 696 F.2d 1340 (11th Cir. 1983); Burlington Northern, 107 S.Ct. at 970,
n.4.

90. See Proctor v. Gissendaner, 587 F.2d 182, 184 (5th Cir. 1979). As the Supreme
Court noted in Burlington Northern there was no discussion in Proctor of the Hanna
decision or of any possible conflict between the Alabama statute and a Federal Rule of
Appellate Procedure. Burlington Northern, 107 S. Ct. at 970 n.4. However, in Walters
v. Inexco Oil Co., 725 F.2d 1014 (5th Cir. 1984), the Fifth Circuit considered a similar
Mississippi statute and certified a question about its applicability to the Mississippi
Supreme Court. That court indicated that the Mississippi statute should be applied in
federal court. See Walters v. Inexco Oil Co., 440 So. 2d 268 (Miss. 1982). Strangely, in
answering the certified question, the Mississippi Supreme Court engaged in a general
discussion of the Erie doctrine, including Hanna. Id. at 272-74. Though clumsily
worded, the certified question from the Fifth Circuit was intended to elicit information
about whether the policy of the Mississippi statute was a procedural one limited to the
courts of Mississippi. Id. at 272. The Mississippi Supreme Court nevertheless under-
took to instruct the Fifth Circuit on its obligation to apply the statute under the Erie
doctrine, a matter on which, one would think, the court of appeals was in a better posi-
tion to rule authoritatively. Id. at 276-77. When the case returned to the Fifth Circuit,
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The Supreme Court granted certiorari and reversed. The Court
held that the Alabama statute conflicted with Federal Rule of Appel-
late Procedure 38, 91 and that under the Hanna analysis the statute
had to give way to the Federal Rule. On the basis of existing Ala-
bama authorities, 92 the Court identified the purposes of the Alabama
statute as twofold: (i) to penalize frivolous appeals; and (ii) to pro-
vide additional damages as compensation to appellees for having to
suffer the ordeal of successfully defending judgments on appeal. 93

However, the Court found that the purposes of Federal Rule of Ap-
pellate Procedure 38 "are sufficiently co-extensive with the asserted
purposes of the Alabama statute to indicate that the Rule occupies
the statute's field of operation so as to preclude its application in fed-
eral diversity actions."4

The conflict between the Federal Rule and the Alabama statute
resulted in the application of the Rule because of the Court's contin-
uing adherence to the Sibbach-Hanna view of the Rules Enabling
Act's restrictions on its rulemaking authority.95 Under that view, a
Federal Rule that conflicts with state law is valid if it comports with
both the constitutional restrictions on Congress' rulemaking power 96

and the "substantive rights" restriction of the Rules Enabling Act.97

The constitutional limitations, according to the Court,
define a test of reasonableness. Rules regulating matters in-
disputably procedural are a priori constitutional. Rules reg-
ulating matters "which, though falling within the uncertain
area between substance and procedure, are rationally capa-
ble of classification as either," also satisfy this constitutional
standard. [quoting Hanna, 380 U.S. at 472].98

The additional requirement in the Rules Enabling Act that the rules
not "abridge, enlarge, or modify any substantive right" is not violated

the court recognized the relevance of Federal Rule of Appellate Procedure 38, which
was involved in Burlington Northern, but did not seem to think there existed a con-
flict between that rule and the Mississippi statute. See Walters, 725 F.2d at 1016. The
first decision to recognize a conflict between Rule 38 and a penalty statute was Af-
fholder, Inc. v. Southern Rock, Inc., 746 F.2d 305 (5th Cir. 1984), in which the rele-
vance of Hanna was also acknowledged and the analysis of the latter case applied to
sustain the validity of the Federal Rule.

91. Fed. R. App. P. 38. Rule 38 provides simply: "If a court of appeals shall deter-
mine that an appeal is frivolous, it may award just damages and single or double costs
to the appellee." Id.

92. See City of Birmingham v. Bowen, 254 Ala. 41, 47 So. 2d 174 (1950); Montgom-
ery Light & Walter Power Co. v. Thombs, 204 Ala. 678, 87 So. 205 (1920).

93. Burlington Northern, 107 S. Ct. at 969.
94. Id. at 970-71.
95. Id. at 968-71.
96. Id. at 968.
97. Id. at 969.
98. Id. at 970 (quoting Hanna, 380 U.S. at 472).
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by "Rules which incidentally affect litigants' substantive rights," so
long as the rules are "reasonably necessary to maintain the integrity"
of the "uniform and consistent system of rules governing federal
practice and procedure" that it was the "cardinal purpose of Con-
gress" to authorize when it delegated rulemaking authority to the
Court in the Act.99 Furthermore,

the study and approval given each proposed rule by the Ad-
visory Committee, the Judicial Conference, and this Court,
and the statutory requirement that the Rule be reported to
Congress for a period of review before taking effect ... give
the Rules presumptive validity under both the constitutional
and statutory constraints.10 0

Applying these standards, the Court concluded simply that "Fed-
eral Rule 38 regulates matters which can reasonably be classified as
procedural, thereby satisfying the constitutional standard for valid-
ity."10 1 The Court also found that the "displacement of the Alabama
statute" by Rule 38 satisfied the statutory limits of the Rules En-
abling Act, because the selection "of a discretionary procedure" for
penalizing unsuccessful litigants under Rule 38 "affects only the pro-
cess of enforcing litigants' rights and not the rights themselves.- 10 2

In evaluating whether Federal Rule 38 conflicted with the Ala-
bama statute, the Court got off to a good analytical start. As the
Court stated, the proper first step in Federal Rules-state law conflict
analysis "is to determine whether, when fairly construed, the scope
of [a Federal rule] 'is sufficiently broad' to cause a 'direct collision'
with the state law or, implicitly, to 'control the issue' before the
court, thereby leaving no room for the operation of that law. '10 3 De-
termining the scope of a Federal Rule is analytically prior to deter-
mining the policies and purposes that support a potentially
conflicting state law because of the consequences of a conclusion that
an applicable Federal Rule either exists or does not exist. If it is de-
termined that the Federal Rule is not broad enough to control the is-
sue before the court, the case must be analyzed under the Erie-
Guaranty Trust-Byrd line of decisions.10 4 Under Byrd, even state
rules of "form and mode" must be applied by federal courts in diver-
sity actions, "where the state rules may bear substantially on the
question whether the litigation would come out one way in the fed-

99. Burlington Northern, 107 S. Ct. at 970.
100. Id. (citing Hanna, 380 U.S. at 471).
101. Burlington Northern, 107 S. Ct. at 971.
102. Id.
103. Id. at 969 (citing Walker v. Armco Steel Corp., 446 U.S. 740, 749-50, and n.9

(1980); Hanna v. Plumer, 380 U.S. 460, 471-72 (1965)).
104. See supra notes 66-69 and accompanying text.
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eral court and another way in the state court if the federal court
failed to apply a particular local rule."'0 5 Hanna qualified this rea-
soning by observing that only outcome differences that produce fo-
rum shopping or inequitable administration of the law require the
application of state law.'0 6 So qualified, the reasoning dictates that
federal courts are obliged, in the absence of "affirmative counter-
vailing considerations,"'01 7 to apply state procedural rules, in the ab-
sence of valid and applicable Federal Rules of Civil or Appellate
Procedure. On the other hand, where a Federal Rule applies to the
issue before the court, the question whether the Rule is valid when it
conflicts with state law must be analyzed under the test of the Sib-
bach-Hanna line of decisions, a test which is less deferential to state
law. It is, therefore, apparent that the question whether a Federal
Rule of sufficient scope exists to control the issue before the federal
court will be pivotal in determining the further direction of the
court's analysis and will intimately affect whether state law will be
applied.

Unfortunately, after the Court's sound initial step in Burlington
Northern, its analysis degenerated seriously. In discussing the appli-
cability of Federal Rule 38, the Court observed that the Rule was dis-
cretionary, rather than mandatory, in nature and that it only
authorized the courts of appeals to penalize frivolous appeals and ap-
peals interposed for delay, rather than all unsuccessful appeals.1 08

From this observation, however, the Court proceeded to the conclu-
sion that Rule 38 was broad enough to cover the case before it and
conflicted with the Alabama statute. The Court observed that Rule
38's "discretionary mode of operation unmistakably conflicts with the
mandatory provision of Alabama's affirmance penalty statute."'10 9

Even though the appellant-petitioner noted that Alabama also pos-
sessed a rule allowing an appellate court the discretion to penalize
frivolous appeals,"10 the Court nevertheless concluded that the dis-
cretion afforded under Federal Rule of Appellate Procedure 38
would be impaired if the federal court was obliged to follow the Ala-
bama statute.

[A] Court of Appeals may, in any given case, find a limited
justification for imposing penalties in an amount less than
10% of the lower court's judgment. Federal Rule 38 adopts a

105. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525, 536-37 (1958).
106. See Hanna v. Plumer, 380 U.S. 460, 468 n.9 (1965).
107. See Byrd, 356 U.S. at 537-39.
108. Burlington Northern, 107 S. Ct. 970.
109. Id.
110. See id. at 971. ALA. R. App. P. 38: "In civil cases, if the appellate court shall

determine on motion or ex mero motu that an appeal is frivolous, it may award just
damages and single or double costs to the appellee." ALA. R. App. P. 38.
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case-by-case approach to identifying and deterring frivolous
appeals; the Alabama statute precludes any exercise of dis-
cretion within its scope of operation. Whatever circumscrip-
tive effect the mandatory affirmnance penalty statute may
have on the state court's exercise of discretion under Ala-
bama's Rule 38, that Rule provides no authority for defining
the scope of discretion allowed under Federal Rule 38.111

The difficulty with this reasoning is that the Court utilized it to
preclude the operation of the Alabama statute in all federal diversity
actions. Federal Rule 38 is applicable by its terms only to cases in
which frivolous appeals are taken.112 It has no application whatso-
ever to cases in which nonfrivolous appeals are taken unsuccessfully.
The Court's entire discussion of the conflict between the Alabama
statute and Federal Rule 38 was thus relevant only to the relatively
narrow category of situations in which frivolous appeals are taken
from United States District Courts in Alabama. In such cases, the
Court might well have held that Federal Rule 38's discretionary pro-
cess for assessing penalties required disregard of the Alabama stat-
ute, assuming always that the statute itself is applicable to federal
appeals and that it does not create "substantive rights" that would be
abridged under the Enabling Act by the application of the Rule. In
cases where nonfrivolous appeals are taken, however, Rule 38 is, by
its terms, inapplicable. It therefore confers no discretion on the
courts of appeals that is impaired by the operation of the Alabama
statute. Proper attention to the process of avoiding conflicts between
Federal Rules and state law would have dictated that the Court not
invalidate the operation of the Alabama statute by supplanting it
with Federal Rule 38 in cases where the Rule does not apply. Thus,
if the Court felt that the Alabama statute interfered unduly with the
discretion of the court of appeals to determine whether and how
much to penalize frivolous appeals (and that Rule 38 was otherwise
valid), it should have held only that the statute could not be applied
in such situations and remanded the case to the court of appeals for a
determination of whether the appeal in Burlington Northern was
frivolous.

To be sure, the Court might have viewed Rule 38's conferral of
discretionary authority in cases of frivolous appeals as an implied ne-
gation of any other authority to levy penalties in cases of unsuccess-
ful appeals. Such a construction would, indeed, produce a conflict
between Rule 38 and the Alabama statute, assuming, again, that the
Court also found the statute to be applicable to federal appeals. To

111. Burlington Northern, 107 S. Ct. at 971.
112. See supra note 91.
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this possibility there are at least two pertinent observations. First,
the Court did not explicitly construe Rule 38 in this manner. Its en-
tire discussion was limited to the discretionary mode of the Rule's op-
eration and its purpose to penalize only frivolous appeals.1 13 Second,
had the Court interpreted Rule 38 as impliedly negating all other au-
thority to penalize unsuccessful appeals, it would also have been
faced with the need to distinguish at least one of its prior decisions.
Recall that in Cohen v. Beneficial Indus. Loan Corp. " 4 the Court had
confronted a potential conflict between Federal Rule of Civil Proce-
dure 23, governing derivative actions in federal court, and a state stat-
utory requirement that plaintiffs in stockholder's derivative actions
who owned less than 5% of the par value of the corporation's out-
standing shares provide security for the reasonable expenses, includ-
ing attorney's fees, that the corporation might incur in the successful
defense of the action. The Court held the state statute applicable in
federal actions. In so doing, the Court explicitly found that the re-
quirements stated in Federal Rule 23 did not conflict with those of
the state statute. n 5 Furthermore, in Hanna v. Plumer, the Court ex-
plicitly interpreted Cohen as a case in which the Federal Rule in
question was not broad enough to cover the issue in the case." i6 De-
spite the fact that Federal Rule 23 said nothing about security for ex-
penses, its explicit requirements were not construed as implied
negations of additional requirements for derivative actions that might
be found in state law. Thus, if Federal Rule of Appellate Procedure
38 is to be interpreted as negating the power to impose penalties for
unsuccessful appeals in cases not expressly covered by its terms, Co-
hen should be distinguished in some justifiable way. No reasonable
distinction is apparent, and certainly none was provided by the
Court."

i7

At one point in its opinion in Burlington Northern, the Court did

113. Burlington Northern, 107 S. Ct. at 970-71.
114. 337 U.S. 541 (1949); see supra notes 50-52 and accompanying text.
115. Cohen, 337 U.S. at 556.
116. See Hanna, 380 U.S. at 470 n.12.
117. A more plausible case for implied negation can be made under the terms of 28

U.S.C. § 1912 (1982), which states: "Where a judgment is affirmed by the Supreme
Court or a court of appeals, the court in its discretion may adjudge to the prevailing
party just damages for his delay, and single or double costs." 28 U.S.C. § 1912 (1982) If
one plausibly assumes that any unsuccessful appeal will cause some delay, section 1912
can be read as a provision intending to confer discretion on federal appellate courts to
determine whether nonfrivolous, but unsuccessful, appeals should be penalized. This
statute would then occupy the field covered by the Alabama statute, providing, of
course, that the Alabama statute's mandatory mode of operation were found inconsis-
tent with the discretion conferred by section 1912. However, the Court did not discuss
section 1912 in Burlington Northern, and, in fact, Rule 38 and section 1912 have been
interpreted as complementary. See 16 C. WRIGHT, A. MILLER, E. COOPER & E. GRESS-
MAN, FEDERAL PRACTICE AND PROCEDURE § 3984, at 463-64 (1977):
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show some uneasiness about its conclusion that the purposes of Fed-
eral Rule 38 and the Alabama statute were coextensive. The Court
stated:

Rule 37 of the Federal Rules of Appellate Procedure pro-
vides further indication that the Rules occupy the Alabama
statute's field of operation so as to preclude its application in
diversity actions. Since the affirmance penalty only applies
if a trial court's judgment is stayed pending appeal... it op-
erates to compensate a victorious appellee for the lost use of
the judgment proceeds during the period of appeal. Federal
Rule 37, however, already serves this purpose by providing
for an award of postjudgment interest following an unsuc-
cessful appeal.1 1 8

[Rule 38], premised upon prior case law, complements 28 U.S.C. § 1912.
Section 1912 by its terms deals only with situations where an appeal is

taken for purposes of delay; and ordinarily "just damages" for delay alone do
not include attorney's fees. But courts of appeals, prior to the adoption of
Rule 38, did allow attorney's fees, along with damages and other expenses in-
curred by the appellee, where the appeal was deemed frivolous and vexatious,
without requiring a showing that the appeal resulted in delay. By dropping all
reference to delay and referring solely to appeals that are frivolous, Rule 38
has incorporated the prior case law that permits attorney's fees to be among
the assessable damages. While delay is frequently a component of a frivolous
appeal, it is not necessary under Rule 38 to show that the appeal resulted in
delay.

Id. (footnotes omitted).
It seems clear that the kinds of cases in which delay will not result from an unsuc-

cessful appeal involve actions for damages won by the defendant or actions for relief
other than damages. See Griffin Wellpoint Corp. v. Munro-Langstroth, Inc., 269 F.2d
64 (1st Cir. 1959) (involving a breach of contract action; judgment for defendant ap-
pealed); Love v. Willacy, 239 F.2d 179 (9th Cir. 1956) (involving an action for damages;
judgment for defendant appealed). In all the kinds of actions covered by the Alabama
statute, delay will always result in the form of a delay in collecting the judgment won
by the plaintiff, but stayed by the defendant during appeal. Therefore, an argument
can be made that section 1912, by its terms, includes all the cases with which the Ala-
bama statute is concerned and grants federal appellate courts discretion to determine
whether damages for delay should be awarded and in what amount--a discretion im-
paired by the Alabama statute's mandatory mode of operation.

See also 28 U.S.C. § 1927 (1982) (Attorneys who multiply costs unreasonably and
vexatiously in federal actions may be required to satisfy such costs).

118. Burlington Northern, 107 S. Ct. at 971 n.5. Federal Rule 37 provides simply:
Unless otherwise provided by law, if a judgment for money in a civil case

is affirmed, whatever interest is allowed by law shall be payable from the date
the judgment was entered in the district court. If a judgment is modified or
reversed with a direction that a judgment for money be entered in the district
court, the mandate shall contain instructions with respect to allowance of
interest.

FED. R. Civ. P. 37. The Court also cited 28 U.S.C. § 1961 (1982), which provides:
(a) Interest shall be allowed on any money judgment in a civil case recov-

ered in a district court. Execution therefore may be levied by the marshal, in
any case where, by the law of the State in which such court is held, execution
may be levied for interest on judgments recovered in the courts of the State.
Such interest shall be calculated from the date of the entry of the judgment,
at the rate allowed by State law.

28 U.S.C. § 1961 (1982).
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Unfortunately, the added citation and discussion of Federal Rule
37 does nothing for the Court's conclusion that the Federal Rules oc-
cupy the entire area covered by the Alabama statute. Alabama also
possesses a rule of appellate procedure authorizing an award of inter-
est on money judgments that are subsequently affirmed or dis-
missed. 119 Obviously, then, the structure of Alabama law provides
for postjudgment interest, penalties in cases of frivolous appeals (that
may be imposed in addition to the 10% affirmance penalty, if the lat-
ter is applicable), and the 10% mandatory affirmance penalty in cases
of unsuccessful appeals from stayed money judgments. 120 The Fed-
eral Rules (and statutes with which they interact) provide only for
penalties for frivolous appeals and postjudgment interest. The Rules
do not, therefore, cover the same ground as Alabama law; specifi-
cally, they do not provide for the mandatory 10% affirmance penalty
in addition to the postjudgment interest provided for under both Ala-
bama and federal law. To interpret Federal Rule 37 and 28 U.S.C.
§ 1961 as sufficiently broad in scope to cover the ground covered by
the Alabama statute, one would again have to interpret the language
of the federal provisions as impliedly negating the operation of all
other laws that compensate a victorious appellee for loss of use of the
judgment proceeds during the course of an unsuccessful appeal. As
was the case with the similar (potential) construction of Federal Rule
of Appellate Procedure 38, discussed above, one would like to see, in
the event of such an interpretation of Rule 37 or 28 U.S.C. § 1961,
some discussion of how the language or history of the Rule or the
statute bear the implied negation meaning, and some discussion, also,
of how the Cohen interpretation of Rule 23 is to be distinguished. No
such discussion appeared in Burlington Northern.

In addition to the Court's failure to avoid a conflict between the
Federal Rules and state law by a reasonable process of interpreting
the potentially applicable Federal Rules, the Court also failed to

119. Rule 37 of the Alabama Rules of Appellate Procedures states:
Unless otherwise provided by law, if a judgment for money in a civil case

is affirmed or the appeal is dismissed, whatever interest is provided by law
shall be payable from the date the judgment was entered in the trial court. If
a judgment is modified or reversed with a direction that a judgment for
money be entered in the trial court, the certificate of judgment shall contain
instructions with respect to the allowance of interest.

ALA. R. App. P. 37. This Alabama rule was obviously patterned after Federal Rule of
Appellate Procedure 37. Statutes providing for interest on judgments at particular
rates and with specific qualifications in Alabama will be found in sections of the Ala-
bama Code. ALA. CODE §§ 8-9-10 (general provision) (1984), 18-1A-211 (eminent do-
main) (1986 Supp.).

120. In McAnnally v. Levco, Inc., 456 So. 2d 66 (Ala. 1984), the Supreme Court of
Alabama indicated that the postjudgment interest rules, mandatory affirmance pen-
alty, and rule governing penalties for frivolous appeals could all operate in the same
case. The Supreme Court cited McAnnally in Burlington Northern. 107 S. Ct. at 971.
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make use of the processes of construction and interpretation to deter-
mine whether the Alabama statute was intended to be applicable in
courts other than Alabama state appellate courts. Although the
Court did identify the purposes of the Alabama statute, it did not
consider whether those purposes were limited to appeals taken in the
court system of Alabama, or whether, alternatively, Alabama itself
might have considered its statute to be a regulation inapplicable
outside the Alabama court system. An answer to this question might
have been obtained from the Alabama Supreme Court by properly
certifying a question of law to that court under Alabama Rule of Ap-
pellate Procedure 18.121 The Supreme Court has authorized the use
of the certification procedure, where it exists in a state, to obtain an-
swers to unsettled questions of state law in diversity cases.122 In a
case where an answer to a properly framed and certified question

121. Alabama Rule of Appellate Procedure 18 provides:
Certified questions from federal courts.
(a) When certified. When it shall appear to a court of the United States

that there are involved in any proceeding before it questions or propositions of
law of this state which are determinative of said cause and that there are no
clear controlling precedents in the decisions of the supreme court of this state,
such federal court may certify such questions or propositions of law of this
state to the supreme court of Alabama for instructions concerning such ques-
tions or propositions of state law, which certified questions the supreme court
of this state, by written opinion, may answer.

(b) Jurisdiction. Questions or propositions of law referred to in subdivi-
sion (a) hereof shall be certified for answer to the supreme court.

(c) Method of invoking rule. The provisions of this rule may be invoked
by any of the federal courts upon its own motion or upon the suggestion or
motion of any interested party when approved by such federal court.

(d) Contents of certificate. The certificate provided for herein shall con-
tain the style of the case, a statement of facts showing the nature of the cause
and the circumstances out of which the questions or propositions of law arise
and the question of law to be answered.

(e) Preparation of certificate. The certificate shall be certified to the
supreme court by the clerk of such federal court and under its official seal.
The supreme court may, in its discretion, require the original or copies of all
or any portion of the record before the federal court to be filed with said cer-
tificate where, in its opinion, such record may be necessary in the determina-
tion of said certified question.

(f) Costs. The costs of the proceedings shall be equally divided between
the parties unless otherwise ordered by the supreme court.

(g) Briefs and argument. The appellant or moving party in the federal
court shall file and serve upon its adversary its brief on the question certified
within 28 days (four weeks) after the filing of said certificate in the supreme
court. The appellee or responding party in the federal court shall file and
serve upon its adversary its brief within 21 days (three weeks) after the re-
ceipt of the appellant's or moving party's brief and a reply brief may be filed
within 14 days (two weeks) thereafter.

(h) Oral argument. Oral argument may be granted upon application
and, unless for good cause shown the time be enlarged by special order of the
court prior to the hearing thereon, the parties shall be allowed the same time
as in other causes on the merits.

ALA. R. App. P. 18 (amended 2-9-82.).
122. See Lehman Bros. v. Shein, 416 U.S. 386 (1974); Clay v. Sun Insurance Office
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might avoid a Federal Rules-state law conflict, it seems that use of
the certification procedure would be particularly apt.

There are at least two possible reasons why the Court might
have felt that certification would have been futile. First, in an earlier
case involving a similar Mississippi mandatory affirmance penalty
statute, the Fifth Circuit Court of Appeals had certified a question to
the Supreme Court of Mississippi and received an answer that indi-
cated the statute should be applied to federal appeals in diversity ac-
tions under the Erie doctrine. 123 The wording of the Mississippi
statute in that case indicated that it was applicable only in appeals to
the Mississippi Supreme Court,124 whereas the Alabama statute in
Burlington Northern was worded more generally so as to be (poten-
tially) applicable in any "appellate court."'125 This may have indi-
cated to the Court that the issue in Burlington Northern would
inevitably be determined by the Supreme Court of Alabama in favor
of the applicability of the statute in federal diversity actions and thus
that the issue was not truly "unsettled."'1 26

Second, it may have appeared unnecessary to the Court to certify
a question to the Supreme Court of Alabama or, for that matter, to
otherwise consider the applicability of the Alabama provision, since it
had already determined that Federal Rule 38 was applicable and
valid. The result of this determination was that the Federal Rule
would be applied regardless of any determination that the Alabama
statute was designed to be applicable outside the Alabama court sys-
tem. The applicability of the Federal Rule thus rendered any further
consideration of the applicability of the Alabama statute unnecessary.

Neither of the above reasons provides adequate justification for
the Court's failure to order certification, or otherwise to determine
the applicability of the Alabama statute in cases occurring outside the
Alabama court system. First, the Court might have profited from a
consideration of the applicability of the Alabama statute in contexts
other than Alabama diversity cases in which Alabama substantive
law otherwise controls the action. Consideration of such possibilities

Ltd., 363 U.S. 207 (1960). See generally 17 C. WRIGHT, A. MILLER & E. COOPER, FED-
ERAL PRACTICE AND PROCEDURE § 4248 (1978).

123. See Walters v. Inexco Oil Co., 725 F.2d 1014 (5th Cir. 1984). Walters is dis-
cussed supra note 90.

124. Walters, 725 F.2d at 1015 n.1, 1016.
125. See ALA. CODE § 12-22-72 (1986).
126. Indeed, it was only the difference in wording between the Mississippi and Ala-

bama statutes that produced the certification in Walters. The district court had distin-
guished the Fifth Circuit's decisions under the Alabama statute on the grounds of the
differences in language between that statute and the Mississippi provision, but the
Fifth Circuit was unable to obtain clear guidance from the Mississippi decisions and so
certified a question to the Mississippi Supreme Court. See Walters v. Inexco Oil Co.,
670 F.2d 476, 477 (5th Cir. 1982). See also Walters v. Inexco Oil Co., 725 F.2d at 1016.
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might have suggested that the Alabama Supreme Court would inter-
pret its statute as applicable only to actions in Alabama courts, de-
spite the contrary result of the earlier certification of a similar
question to the Mississippi Supreme Court.

Suppose, for example, that an action for damages is brought on a
claim arising in Alabama by a citizen of Alabama against a citizen of
State X, in the courts of State X. Assuming that the State X courts
would consider the substantive issues in the case controlled by Ala-
bama law, would the Supreme Court of Alabama (if it could be
asked) 1 27 consider the Alabama mandatory affirmance penalty stat-
ute to be applicable to an unsuccessful appeal by the defendant in the
courts of state X? It is concededly possible that the Supreme Court
of Alabama might consider its statute applicable to any case in which
Alabama interests were sufficient to produce application of Alabama
substantive law. One of the purposes of the statute articulated by the
existing Alabama precedents is to provide appellees "additional dam-
ages from superseded judgments when an affirmance has been or-
dered.' '1 28 This is an objective that is not necessarily linked solely to
concerns of judicial administration and efficiency in the state's own
court system. Rather, it can be viewed as applicable to any action in
which a plaintiff has successfully invoked Alabama substantive law
to obtain a judgment in damages that is later affirmed on appeal. 1 29

It is, in a sense, as if Alabama had created a cause of action for "mali-
cious civil appellate prosecution," but without the malice require-
ment. Perhaps a better label would be "cause of action for
unsuccessful civil appellate litigation." Nevertheless, even if the Ala-
bama statute is viewed as being "substantive" in this sense, there are
reasons for believing that Alabama might confine the cause of action
created by the statute to unsuccessful appeals taken in its own court
system. First, the interference that the statute would cause to the
operation of other states' appellate systems might make the Alabama
Supreme Court reluctant to further the statute's policies outside Ala-
bama courts as a matter of deference to the judicial systems of other
governments. Second, the Alabama statute is sufficiently unusual

127. It could not be asked in this situation. The Alabama certification procedure is
available only in federal actions. See supra note 121. Compare Uniform Certification
of Question of Law Act § 1 (1967) (providing alternative wording that would allow cer-
tification by the courts of other states).

128. City of Birmingham v. Bowen, 254 Ala. 41, 47 So. 2d 174, 180 (1950).
129. The fact that, even if Alabama would consider the policy of the statute to ex-

tend to appeals in the courts of other states, the other states might refuse to apply the
statute - e.g., because it unduly interferes with the operation of their own system of
appellate review - is irrelevant to the question here. For purposes of determining
whether there is an actual conflict between Federal Rule 38 and Alabama law, we are
only concerned with how Alabama would define the reach of its own interests.

[Vol. 21
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that it probably should not be assumed to extend to non-Alabama ju-
dicial systems without authoritative indication from the Alabama
Supreme Court that the statute was so intended.13 0

It is also useful to consider whether Alabama would hold its stat-
ute applicable to a case in its own courts (a) involving a federal claim
for relief or (b) involving a claim for relief based on another state's
substantive law. There is no apparent reason to suppose that the
statute would not be applied in such cases, all other things being
equal;131 but if this is so, then it is apparent that the statute is not
simply coupled to cases where Alabama substantive law controls the
plaintiff's original claim for relief. This distinct possibility makes it
even more likely that Alabama might construe the statute's policies

130. The interpretation of the Mississippi statute, described supra at notes 123-26,
cannot be deemed an authoritative indication of the interpretation that would be
placed on the Alabama statute by the Alabama Supreme Court. The Alabama court
might simply construe the applicability of its statute to other judicial systems differ-'
ently than did the Mississippi court. In addition, there is even reason to believe that
the Mississippi Supreme Court might have interpreted its own statute differently had
it considered the case before it in the context being considered now. Neither the Mis-
sissippi court nor the Fifth Circuit considered the Mississippi provision in the context
of a Federal Rule-state law conflict. That is, neither court recognized that Federal
Rule 38 was applicable and covered the ground covered by the Mississippi statute,
which is the situation we are now considering. Rather, both the Mississippi court and
the Fifth Circuit treated the case as if it were controlled by the general Erie doctrine
- ie., by the Erie-Guaranty Trust-Byrd line of decisions involving conflicts between
state laws (usually procedural) and federal common law rules of practice or procedure.
See Walters v. Inexco Oil Co., 440 So. 2d 268, 272-73, 276-77 (Miss. 1983); Walters v. In-
exco Oil Co., 725 F.2d 1014 (5th Cir. 1984); see supra notes 66-69, 78-80 and accompany-
ing text. As will be discussed further below, the analysis of an "Erie" case differs
dramatically depending on whether a Federal Rule of Civil or Appellate Procedure is
applicable or not. Specifically, the Mississippi Supreme Court analyzed the case before
it on the premise that, in determining whether to enforce the Mississippi statute, the
federal courts in Mississippi were just other courts of the state, obliged to apply even
Mississippi rules of "form and mode," under certain circumstances in accord with the
general Erie doctrine. See Walters, 440 So. 2d at 276. However, this perspective is not
apposite to situations in which it has been determined that a Federal Rule of Civil or
Appellate Procedure is applicable to the case. Under the latter circumstance, the rele-
vant remaining questions are whether the state rule is also applicable and whether, if
so, the Federal Rule is valid. Thus, had the Mississippi court adverted to the question
before it in the context of a Federal Rule-state law conflict, it might have answered
the question of its statute's applicability differently. Since the applicability of Federal
Rule 38 would, under the Sibbach-Hanna doctrine, likely result in disregard of the
state statute by the federal court anyway, the Mississippi court might have been influ-
enced to construe the policies supporting its statute as applicable only to suits in Mis-
sissippi courts.

131. In an action on a federal claim, all other things might, conceivably, not be
equal. It is possible in such a situation that Supreme Court decisions holding that a
state may not enforce in its own courts state procedural rules that unreasonably bur-
den the enforcement of federal claims would be invoked to prevent the enforcement of
the Alabama statute. See Norfolk & Western R.R. v. Liepelt, 444 U.S. 490 (1980); Dice
v. Akron, Canton & Youngstown R.R., 342 U.S. 359 (1952); Brown v. Western Ry., 338
U.S. 294 (1949).



CREIGHTON LAW REVIEW

as directed only at actions in Alabama courts, rather than linked to
cases, wherever brought, controlled by Alabama substantive law or
involving Alabama appellees.

The fact that the Court had already determined that Federal
Rule 38 was applicable to the case was also no reason to disregard the
question whether the Alabama statute was, as a matter of state law,
intended to be applicable outside the Alabama court system. Even
assuming for the sake of argument that the Court was correct in de-
termining that Rule 38 covered the entire ground covered by the stat-
ute, there is the additional question whether the Rule abridges,
enlarges, or modifies any substantive right under the Rules Enabling
Act. The Court's approach to the Enabling Act since Sibbach has
rendered the substantive rights restriction virtually without con-
tent.' 32 However, the Court has continued to pay lip service to the
restriction.133 As will shortly be discussed, it is quite arguable, based
on the Court's own pronouncements about the meaning of the sub-
stantive rights restriction, as well as its discussion of the purposes of
the Alabama statute, that the application of Rule 38 instead of the
statute did, indeed, abridge a substantive right. Thus, only the
Court's disregard of its own reasoning made the applicability of the
Alabama statute unimportant in Burlington Northern. If the poten-
tial invalidity of Rule 38 under the Enabling Act had been recog-
nized, however, it would have been even more important for the
Court to utilize all available methods of avoiding a conflict between
the Rule and the state law, including certification where available. 3 4

Perhaps the most disturbing aspect of the Supreme Court's deci-
sion in Burlington Northern was its treatment of the Rules Enabling
Act. As noted earlier, the treatment of the Act's substantive rights

132. See supra notes 33, 83-85 and accompanying text.
133. See supra note 99 and accompanying text.
134. It is a more difficult question whether, given the existence of the Mississippi

decision noted earlier in the text and the Eleventh Circuit's conclusion that the Ala-
bama statute was applicable, the Court would have been justified in concluding, in the
absence of a state certification procedure, that the Alabama statute was inapplicable as
a matter of state law. On balance, it seems that such a conclusion would be justified.
The considerations discussed supra notes 126-31 and accompanying text, should create
substantial doubt about the applicability of the statute in cases arising in non-Alabama
court systems. In addition, as noted earlier, the Mississippi decision was not rendered
in the context of a Federal Rules-state law conflict, rendering it unpersuasive. See
supra note 130. Finally, the Eleventh Circuit's application of the Alabama statute was
largely mechanical, in that it was based on prior Fifth Circuit decisions, including the
decision concerning the Mississippi statute, which had since been overruled by the
Fifth Circuit. See supra notes 89-90 and accompanying text. Under the circumstances,
therefore, a decision that the Alabama statute was inapplicable outside the Alabama
court system seems justifiable, even in the absence of Alabama precedents so stating.
At least such a decision would reserve the question of Rule 38's validity for a case in
which a conflict between the Rule and state law was inevitable.

[Vol. 21
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restriction was conclusory in nature.1 35 The Court simply stated that
the "choice made by the drafters of the Federal Rules in favor of a
discretionary procedure affects only the process of enforcing litigants'
substantive rights and not the rights themselves.' 36 However, under
the Court's view of the purposes of the Alabama statute and its state-
ments about the Enabling Act, it is quite probable that the Alabama
statute created substantive rights that were wholly, rather than inci-
dentally, undermined by the application of Rule 38 in its stead.137

Recall that in its earlier decisions involving conflicts between
Federal Rules of Civil Procedure and state law, the Court seemed to
be adopting the view that the terms "procedural" and "substantive,"

as used in the Enabling Act, are mutually exclusive categories, and
that a Federal Rule is valid if it deals with matters reasonably falling
within the procedural category.1 38 The primary focus of the Court's
test of validity under the Act was, therefore, on the nature of the
subject regulated by the Federal Rule, rather than on the policies
supporting the state law with which the Rule conflicted. As stated in
Sibbach, "[t]he test must be whether a rule really regulates proce-
dure, - the judicial process for enforcing rights and duties recog-
nized by substantive law and for justly administering remedy and
redress for disregard or infraction of them."'1 39 Since it is possible to
argue reasonably that all of the Federal Rules of Civil and Appellate
Procedure "really regulate" procedural subjects, the likelihood that a
rule will be found invalid under the Sibbach test seems, practically
speaking, to be nonexistent. Nevertheless, the Court has never held
that the substantive rights restriction of the Act operates to invali-
date only Federal Rules that deal exclusively with substantive mat-
ters. In fact, the Court acknowledged in Burlington Northern that
the substantive rights restriction of the Enabling Act imposes "an ad-
ditional requirement," over and above the constitutional test of
whether a rule "'falling within the uncertain area between substance
and procedure, [is] rationally capable of classification as either.' "140

135. See supra note 102 and accompanying text. See also supra note 15 and accom-
panying text.

136. Burlington Northern, 107 S. Ct. at 971.
137. The discussion that follows assumes that the Court was correct in its interpre-

tation of Rule 38 and that an authoritative interpretation of the Alabama statute -
e.g., by means of certification or otherwise - had resulted in the conclusion that it was
applicable in federal diversity actions. In other words, the assumption is that a sincere
attempt at conflict avoidance had failed.

138. See supra notes 20-26 and accompanying text.
139. Sibbach, 312 U.S. at 14. Sibbach is discussed supra notes 20-24 and accompany-

ing text.
140. Burlington Northern, 107 S. Ct. at 970. See also Hanna v. Plumer, 380 U.S.

460, 471, 473 (1965) (speaking of the "terms of the Enabling Act and the Constitution"
and "the standards contained in the Enabling Act and the Constitution").
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If this is correct, however, the Court must eventually recognize some
meaningful, practical limits on its rulemaking power under the Act
that go beyond the Sibbach test; to do so will require the Court to
focus on the nature of the law with which a Federal Rule has been
found to conflict. For under the language of the Act, it is that law
which will either create a "substantive right" or not.

One possible limit on the rulemaking power that goes beyond the
Sibbach test can be found in some of the Court's references to state
law in its decisions under the Enabling Act and the extent to which
the Federal Rules may "affect" that law under the Act. In Missis-
sippi Publishing Corporation v. Murphree,141 the Court stated that
Federal Rule 4(f) did not violate the restrictions of the Act because,
while the operation of the Rule would "undoubtedly affect" the de-
fendant's substantive rights, the Rule would "not operate to abridge,
enlarge, or modify the rules of decision" by which the federal courts
adjudicated those rights.142 Additionally, in Murphree143 and other
decisions14 4 the Court has stated that Federal Rules which "inciden-
tally" affect litigants' substantive rights are valid under the Act. 145

These statements suggest that part of the focus must be on the state
rule in question and part must be on the extent to which a Federal
Rule affects the operation of the state rule. Federal Rules may
wholly supplant state rules that are purely procedural by anyone's
definition - e.g., state rules governing the time within which respon-
sive pleadings must be served.14 6 However, when a state substantive
"rule of decision" is involved, a Federal Rule can only "incidentally,"
as opposed to "directly," affect the state rule, else the Federal Rule is
invalid. Furthermore, although the Court has not said so, it seems
logical to conclude that the closer the state rule of decision is to a
"pure" substantive rule - e.g., a rule of proximate cause in negli-
gence cases - the less permissibly can application of a Federal Rule
have any effect on the operation of the state rule.147

141. 326 U.S. 438 (1946). See also supra notes 25-26 and accompanying text (dis-
cussing Murphree).

142. Murphree, 326 U.S. at 445-46.
143. Id. at 445.
144. Burlington Northern, 107 S. Ct. at 970 (stating that rules which incidentally

affect litigants' substantive rights do not violate the substantive rights restriction of
the Act).

145. In Burlington Northern, the Court added that Rules which incidentally affect
substantive rights are valid if they are "reasonably necessary" to maintain the integrity
of the "uniform and consistent system of rules" that it was the "cardinal purpose" of
Congress to authorize under the Act. Burlington Northern, 107 S. Ct. at 970.

146. Cf. Hanna v. Plumer, 380 U.S. 460, 468-69 (1965) (having brought suit in fed-
eral court, a plaintiff cannot then insist on the right to file subsequent pleadings in
accord with the time limits applicable in state courts).

147. The textual discussion is limited to an attempt to derive content for the sub-
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If the foregoing is correct, then the Court was arguably wrong in
Burlington Northern to conclude that the application of Federal Rule
38 did not abridge, enlarge, or modify any substantive right within
the meaning of the Enabling Act. By the Court's own admission, the
Alabama statute was designed in part "to provide 'additional dam-
ages' as compensation to the appellees for having to suffer the ordeal
of defending judgments on appeal. "' 48 As noted earlier, the statute
effectively creates a kind of right of action against an appellant for
unsuccessful appellate litigation.i 49 The right of action so created is a
limited right to money damages that comes into existence at the ap-
pellate stage of litigation for perceived harm done by that litigation
which the state deems sufficiently significant to warrant compensa-
tion. So viewed, the statute's objectives obviously extend beyond the
ordinary procedural policies that exist for supplementing an appel-
lee's damage award after an unsuccessful appeal - i.e., the policies
against frivolous appeals and in favor of compensating the appellee
for loss of use of the judgment proceeds during the appeal. Recall
that Alabama had separate laws providing for penalties in cases of
frivolous appeals and awards of postjudgment interest to compensate
for an appellee's loss of use of the judgment proceeds during appel-
late litigation - laws that could operate in any given case in addition
to the statute, which operated in every case in which an unsuccessful
appeal was taken from a stayed damage judgment. 50 It follows that
the effect and the articulated purposes of the Alabama statute were
broader than the ordinary procedural policies that might have sup-
ported an increase in a judgment after an unsuccessful appeal.' 5 '

stantive rights restriction of the Enabling Act from the Court's own decisions. No at-
tempt is made here to evaluate the more. stringent limitations on the rulemaking
power that have been found by others to exist in the structure or legislative history of
the Act. See supra note 4.

148. Burlington Northern, 107 S. Ct. at 969.
149. See supra note 129 and following text.
150. See supra notes 110, 119-20 and accompanying text.
151. One of the articulated purposes of the Alabama statute was to penalize frivo-

lous appeals. See Montgomery Light & Water Power Co. v. Thombs, 204 Ala. 678, 684,
87 So. 205, 211 (1920). See also Burlington Northern, 107 S. Ct. at 969. However, this
does not detract from the analysis in the text, because it is clear that the primary pur-
pose of the statute was to provide the additional damages mentioned, even in cases of
nonfrivolous appeals where postjudgment interest was also awarded. See McAnnally
v. Levco, Inc., 456 So. 2d 66, 67 (Ala. 1984). City of Birmingham v. Bowen, 254 Ala. 41,
46-47, 47 So. 2d 174, 179-80 (1950). See also Burlington Northern, 107 S. Ct. at 969.
Given the availability in Alabama law of another rule authorizing an appellant to be
penalized for a frivolous appeal, the objective of the Alabama statute to penalize frivo-
lous appeals must be seen as a subsidiary purpose. Obviously, a statute that mandates
a penalty for all unsuccessful appeals will deter both frivolous and nonfrivolous ap-
peals. The fact is, however, that the operation of the statute is sufficiently broad to
transcend the objective of penalizing frivolous appeals, which is the procedural policy
supporting the statute. True, reducing appellate docket congestion generally might

19871



CREIGHTON LAW REVIEW [Vol. 21

Thus, even though the Alabama remedy was created because a party
unsuccessfully resorted to a procedure (appeal), it was, like most
other remedies,152 created for a seemingly substantive reason - com-
pensation for harm thought to be significant by the state. It is, there-
fore, difficult to avoid the conclusion that, by anyone's definition, a
"substantive right" was created by the statute.

Furthermore, Federal Rule 38, as construed by the Court, did not
have a mere "incidental effect" on the right created by the Alabama
statute. It obliterated the right in all federal diversity actions. A
rule whose application altogether prevents a damage recovery per-
mitted by state law can hardly be described as only "incidentally" af-
fecting the right that the recovery aims at vindicating. 153 If the

also be deemed a procedural purpose, but this was not stated to be a purpose of the
Alabama statute. Rather, the purpose was one of providing additional compensation
for the appellee - a purpose that does not seem procedural in any respect.

152. The modern view of remedies is that they are directly linked to substantive
rights. See D. DOBBS, HANDBOOK ON THE LAW OF REMEDIES § 1.2, at 3 (1973): "The
remedy is merely the means of carrying into effect a substantive principle or policy.
Accordingly, it is a first principle that the remedy should be selected and measured to
match that policy." This may be too broad, in that it is possible to imagine remedies
formulated to further only procedural policies - e.g., the reduction of appellate docket
congestion. See supra note 151. Nevertheless, the question should always be, what is
the policy that the remedy is aimed at furthering? Where the policy is one of compen-
sation for harm done, as in the case of the Alabama statute, the policy and remedy are
properly classified as substantive. This is so even though the "harm" in question is
only the burden of defending unsuccessful litigation. The fact that we have a difficult
time understanding why Alabama, or for that matter any state, would want to compen-
sate in this unusual way for this kind of harm should not dissuade us from drawing the
obvious conclusion that it is doing so for reasons of substantive, rather than proce-
dural, policy.

153. This should also dispel any argument that, because the state statute arguably
falls some distance from a core of purely substantive rules, the Federal Rules can have
a greater effect on it without exceeding the limits of the Enabling Act. See supra note
147 and accompanying text. Assuming, without conceding, that the Alabama statute
fell some distance from "pure" substantive rules, e.g., because it came into existence
due to unsuccessful use of a procedure, etc., surely it cannot be permissible wholly to
obliterate the operation of the statute in federal cases through the application of a Fed-
eral Rule. Even if "somewhat substantive" state laws may be more drastically affected
by Federal Rules than "purely substantive" laws, it is difficult to conclude that they
may be entirely destroyed by the Rules if the Enabling Act really does impose "addi-
tional restrictions" on the rulemaking power over and above those imposed by the
Constitution.

Furthermore, in Burlington Northern the Court suggested that even Federal
Rules that "incidentally affect litigants' substantive rights" are only valid "if reason-
ably necessary to maintain the integrity of [a uniform] system of [federal] rules." See
supra note 145. The position taken in the text makes it unnecessary to consider this
qualification extensively. Briefly, however, it is difficult to see how a rule that effec-
tively negates a state right to the remedy of money damages in the circumstances cov-
ered by the Alabama statute is necessary to maintain the integrity of "a uniform and
consistent system of rules governing federal practice and procedure." Burlington
Northern, 107 S. Ct. at 970. Such a system could, seemingly, operate effectively if dis-
cretion were afforded to federal courts to impose penalties in whatever amounts are
deemed desirable only in cases where appeals are found to be frivolous.
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substantive rights restriction of the Enabling Act means anything
close to what the Court has suggested, therefore, Federal Rule 38, as
construed and applied by the Court in Burlington Northern, is
invalid.

154

One final question remains about the result that should have
been reached in Burlington Northern. Had the Court resolved the is-
sues in the manner suggested in this article, Federal Rule 38 would,
at the outset, have been found inapplicable to the case, assuming that
the appeal were not found to be frivolous. However, this would have
meant that the case fell within the Erie-Guaranty-Trust-Byrd line of
decisions, discussed earlier, rather than the Sibbach-Hanna line.1 55

Under the former decisions, are the federal courts obligated to apply
the Alabama statute?

Byrd divided the universe of state laws into three categories: (i)
rules defining state-created rights and obligations;156 (ii) rules
"bound up" with state-created rights and obligations;15 7 and (iii) rules
of "form and mode.' 158 The conventional interpretation of Byrd is
that if a state rule falls within the first two categories, it must be ap-
plied by the federal courts.15 9 However, if the state rule is one of
"form and mode," it need not always be applied in federal court.160 It

must be applied only if failure to do so would produce a difference in
outcome between the state and federal courts1 6 1 that would either
cause a party to shop for a federal rather than a state forum or pro-
duce "inequitable administration of the law."'1 62 Furthermore, even

154. See supra notes 112-20 and accompanying text.
155. See supra notes 30-69 and accompanying text. Note that even if the Alabama

statute were intended, as a matter of state law, to be applied only in Alabama state
courts, the absence of a Federal Rule that is applicable to the case might result in en-
forcement of the statute under the Erie-Guaranty Trust-Byrd line of decisions. For as
the following discussion indicates, even state procedural rules - i.e., rules of "form
and mode" - must sometimes be applied by federal courts in diversity actions in order
to prevent the evils that the latter cases are aimed at avoiding. Thus, even an authori-
tative decision that the Alabama statute's policies were limited to Alabama's court sys-
tem would not necessarily eliminate the need for an inquiry under Guaranty Trust
and Byrd.

156. Byrd, 356 U.S. at 535. The Byrd Court stated: "It was decided in Erie R. Co. v.
Tompkins that the federal courts in diversity cases must respect the definition of state-
created rights and obligations by the state courts." Id.

157. The Byrd Court stated: "We must, therefore, first examine the rule in Adams
v. Davison-Paxon Co. to determine whether it is bound up with these rights and obliga-
tions in such a way that its application in the federal court is required." Id.

158. Byrd, 356 U.S. at 536-37; see supra note 58.
159. See Szantay v. Beech Aircraft Corp., 349 F.2d 60, 63-64 (4th Cir. 1965).
160. Id. at 64.
161. See id.; see supra note 58.
162. The forum shopping and inequitable administration of the law qualifications

of the outcome determinative test were added by Hanna v. Plumer. Hanna v. Plumer
380 U.S. 460, 466-69 (1965). Hanna observed that the only differences in outcome
which were relevant under Erie were those that would cause a litigant to choose a fed-
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if such a potential outcome difference is present, under Byrd the
state rule does not have to be applied if there exist in a case federal
countervailing considerations that are sufficient to outweigh the gen-
eral Erie policies in favor of duplicating the outcome between state
and federal courts.163

Under this analysis, should a federal court consider itself obli-
gated to apply the Alabama statute in a federal diversity case? The
first step in arriving at an answer to this question is to categorize the
state statute under Byrd. If the earlier discussion of the statute was
accurate, it would seem most appropriate to classify it as a law defin-
ing state rights and obligations. As noted earlier, the statute creates
a right to limited money damages on behalf of an appellee who suc-
cessfully defends an appeal from a superseded damage judgment,164

and it does so for a seemingly substantive reason.165 Admittedly, the
right to damages created by the statute is created because the appel-
lant unsuccessfully resorted to the procedure of appeal. 166 However,
the fact that the damages flow from the unsuccessful resort to a pro-
cedure should not matter where, as here, the state has chosen to
treat a failed resort to the procedure as a harm deserving compensa-
tion, rather than to provide for a money award in order to achieve
certain procedural purposes, or to avoid certain undesirable proce-
dural results.16 7 Under such circumstances, classification of the stat-
ute as a law creating state rights seems more accurate than
classification of it as a rule of form and mode.168 If this is correct,

eral rather than a state court to obtain the benefit of the outcome difference, or those
that would create the kind of discrimination against citizens of the forum state that
Erie was concerned with. Id. at 468 n.9, 469. The latter point was directed at that por-
tion of the Erie decision which objected to the doctrine of Swift v. Tyson on the
grounds that, under Swift, different substantive rules of decision were applied, in cases
controlled by the "general law," in federal diversity actions than would have been ap-
plied had the actions been brought in state court. This was felt to discriminate un-
fairly against citizens of the forum state, because the ultimate choice of forum
belonged to the out-of-state citizen under the federal diversity and removal statutes.
See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 74-75 (1938); 28 U.S.C. §§ 1332, 1441(a) &
(b) (1982).

163. See Byrd, 356 U.S. at 537. See also Szantay v. Beech Aircraft Corp., 349 F.2d
60, 64 (4th Cir. 1965).

164. See supra notes 148-50 and accompanying text.
165. See supra notes 148, 150-52 and accompanying text.
166. See supra note 152 and accompanying text.
167. See supra notes 149-50 and accompanying text.
168. There is no reasonable basis for classifying the statute as "bound up" with

state-created rights. Byrd gave a burden of proof rule as an example of such bound up
rules. See supra note 58. Burden of proof rules are properly considered to be bound
up with state-created rights and obligations because of the dramatic effect such rules
can have on a party's ability to enforce those rights and obligations. Indeed, some bur-
den of proof rules are specifically designed, for reasons of substantive policy, "to affect
decision of the issue." RESTATEMENT (SECOND) OF CONFLICT OF LAWS §§ 133-34 (1971).
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then Byrd compels the application of the state statute.
For the sake of argument, however, suppose the statute were

classified as a rule of "form and mode," because the right to damages
comes into existence under the statute only as a by-product of a pro-
cedure (appeal), or for some other reason. Would the federal courts
then be obligated to apply the statute in diversity actions, or could
they disregard it? The first inquiry here is whether disregard of the
statute would produce a difference in outcome that would cause a lit-
igant to shop for a federal forum, or that would cause the kind of un-
fair discrimination to a citizen of the forum state with which Erie
was concerned.

169

It is difficult to imagine that a litigant would select a federal
court to get the benefit of a federal refusal to apply a state law, when
that refusal would operate in the litigant's favor only if the litigant
lost both at trial and on appeal. 170 Such pessimism would surely pro-
duce settlement long before the litigation reached the appellate stage.
Discrimination against citizens of the forum state is, however, an-
other matter. To the extent that such discrimination exists when-
ever a citizen of the forum state is deprived of the benefits of a law
that he or she would enjoy if the litigation had been conducted in the
state courts,171 it is surely present in a case like Burlington Northern.
The plaintiff-appellees in Burlington Northern were citizens of Ala-
bama, while the defendant-appellant was a noncitizen corporation.172

Disregard of the Alabama statute in the federal courts thus deprived
citizens of the forum state of a valuable benefit that they would have
enjoyed if the action had been conducted in state court. On the basis
of the Byrd decision, therefore, the federal courts would be obligated
to apply the Alabama statute, even if it were classified as a rule of
"form and mode," in the absence of sufficiently weighty federal coun-
tervailing considerations that would justify the (otherwise) prohib-

The Alabama statute, however, is not tied to any other state right. It creates the right.
Thus a bound up classification seems wholly unwarranted.

169. See supra note 162.
170. Hanna spoke only of outcome differences that would encourage plaintiffs to

select a federal forum. See Hanna, 380 U.S. at 468 n.9, 469. Certainly, if forum shop-
ping by plaintiffs is the only kind of forum shopping Erie is concerned with, disregard
of the Alabama statute by a federal court would not create it. A plaintiff in a damage
action will never pick a federal court to obtain disregard of a statute that would bene-
fit the plaintiff if the plaintiff wins at the district court level and the defendant unsuc-
cessfully appeals. The only party who might benefit from disregard of the statute by a
federal court is, therefore, the defendant. For the sake of discussion, the text thus as-
sumes that forum shopping by defendants through use of the removal statutes is also
contrary to the Erie policy.

171. See supra note 162.
172. Burlington Northern, 107 S. Ct. at 968. In fact, the action was commenced in

state court and removed by the defendant to the federal court. Id.
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ited outcome difference which would result from disregard of the
statute.

In Byrd, the Court found such countervailing considerations
present in the form of a "strong federal policy against allowing state
rules to disrupt the judge jury relationship in the federal courts.1 73

This policy was derived from larger policies bearing on the indepen-
dence of the federal courts as justice administering tribunals. The
Court stated:

The federal system is an independent system for administer-
ing justice to litigants who properly invoke its jurisdiction.
An essential characteristic of that system is the manner in
which, in civil common law actions, it distributes trial func-
tions between judge and jury and, under the influence - if
not the command - of the Seventh Amendment, assigns the
decisions of disputed questions of fact to the jury .... The
policy of uniform enforcement of state-created rights and ob-
ligations . . .cannot in every case exact compliance with a
state rule - not bound up with rights and obligations -

which disrupts the federal system of allocating functions be-
tween judge and jury.174

It is conceivable that the Court might, in Burlington Northern,
have found federal countervailing considerations that outweighed the
need to duplicate the outcome that would have resulted had the liti-
gation taken place in the Alabama courts. Federal appellate courts
are part of the "independent system for administering justice to liti-
gants" described in Byrd. When a litigant invokes the jurisdiction of
the federal system, it is arguable that the litigant is entitled to have
unfettered resort to the procedures provided by that system for the
correction of errors. Application of the Alabama statute might un-
duly disrupt the federal system for correcting errors by deterring ap-
pellants from resorting to the system in actions where the appellants
possess substantial, but less than airtight, cases for reversal of dam-
age awards.175 The appellants would thus be deprived of a potential
victory on substantive grounds by the application of a state procedure
that practically prevents their resort to the federal appellate
tribunals.

Even if one assumes 176 the general validity of this line of reason-

173. Byrd, 356 U.S. at 538.
174. Id. at 537-38 (footnotes omitted).
175. It would not, on this view, avail the appellant to avoid the effect of the Ala-

bama statute by not staying the damage judgment. See supra note 86. That course of
action carries obvious risks and burdens of its own that may make an appeal practi-
cally impossible in a given case.

176. It should be remembered that the most likely classification of the state statute
under Byrd is as a rule that creates state rights and obligations. Such rules are not
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ing derived from Byrd, there are difficulties that would have to be
overcome before the federal courts could disregard the state statute.
One difficulty is that Byrd did not indicate how the federal courts
should go about the process of identifying and attaching weight to
federal countervailing considerations. One therefore has no real way
of determining in a case like Burlington Northern whether a coun-
tervailing interest exists in unfettered resort to federal appellate re-
view in diversity cases, or whether, if it does exist, it should be
considered sufficiently weighty to overcome the general Erie policies
in favor of avoiding outcome differences that unfairly discriminate
against citizens of the forum state. There are reasons for believing
that unfettered appellate review should not be given great weight as
a federal countervailing consideration. Original federal jurisdiction
presumably gives the litigants one unbiased decision on factual ques-
tions, thus fulfilling the primary objectives of the diversity jurisdic-
tion. As far as accurate determination of issues of law is concerned,
it is arguable that the decision of the district courts are also more im-
portant than decisions of the courts of appeals. In diversity actions,
federal appellate courts pay substantial deference to the decisions of
district judges on matters of state law, arguably making appellate re-
view in such cases less important, as a practical matter, than in other
cases.

1 77

In addition, it would be hard to reconcile a decision to disregard
the Alabama statute out of deference to the interests of the federal
appellate system with other decisions of the Court. Recall that

subject to the Byrd balancing test. But see Redish & Phillips, Erie and the Rules of
Decision Act: In Search of the Appropriate Dilemma, 91 HARv. L. REV. 356, 364-66
(1977) (discussing possible different interpretations of Byrd, including balancing state
substantive interests and the danger of different outcomes, on one hand, against fed-
eral interests on the other).

177. See C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE
§ 4507, at 106 (1982). These commentators state:

As a general proposition, a federal court judge who sits in a particular state,
especially one who has practiced before its courts, may be better able to re-
solve complex questions as to the law of that state than is a federal judge who
has no such personal acquaintance with the law of the state. For this reason
federal appellate courts frequently have voiced reluctance to substitute their
own view of the state law for that of the district judge. As a matter of judicial
administration, this seems defensible. But there is some tendency to go be-
yond that proposition and to say that if the trial court has reached a permissi-
ble conclusion under state law, the appellate court cannot reverse even if it
thinks the state law to be otherwise, thereby treating the question of state law
much as if it were a question of fact. The determination of state law, how-
ever, is a legal question, and although the considered decision of a district
judge experienced in the law of a state naturally commands the respect of an
appellate court, a party is entitled to meaningful review of that decision just
as he is of any other legal question in the case, and just as he would have been
if the case had been tried in a state court.

Id. at 106-08 (footnotes omitted).
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Woods v. Interstate Realty Co. 178 held that the federal courts were
obligated to apply a Mississippi statute closing the doors of the state's
courts to foreign corporations that failed to qualify under state law to
do business within the state. Arguably, if a federal court closes its
doors to a litigant in obedience to such a statute, "it is frustrating the
full exercise of its congressionally invested diversity jurisdiction,' '1 79

and thus impairing "the proper performance of its function within
the federal system." 80 Thus, strong federal countervailing interests
in such a case might be thought to exist in the form of the constitu-
tional and statutory policies that authorize the creation of federal
courts and the conferral on them of subject-matter jurisdiction, in-
cluding subject-matter jurisdiction in diversity cases.181 Yet Woods
rejected such reasoning,182 and there has been no indication from the
Court that Woods was undermined by Byrd.183 If disregard of state
door-closing statutes in federal diversity actions is not possible based
on the presence of weighty federal interests in the exercise of origi-
nal jurisdiction, it is hard to argue that application of the Alabama
statute so undermines the purposes of federal appellate jurisdiction
in diversity actions that the statute should be disregarded. The ex-
tent to which the statute will deter substantial appeals is uncertain,
but deterrence would seem to be at its greatest in marginal cases -
i.e., where the chances of victory on appeal are not great.18 4 Coupled
with this is the fact that there has already been one considered deter-
mination of the legal issues by an unbiased tribunal, the district
court, in every case; and that determination has been made by a

178. 337 U.S. 535 (1949); see supra notes 46-49 and accompanying text.
179. See Redish & Phillips, 91 HARv. L. REV. at 378.
180. Id.
181. See David Lupton's Sons Co. v. Automobile Club, 225 U.S. 489, 500 (1912),

overruled Woods v. Interstate Realty Co., 337 U.S. 535 (1949). There are serious diffi-
culties with this view and the view stated by Redish & Phillips. See supra notes 178-79
and accompanying text. If the diversity jurisdiction is designed to prevent bias from
operating against out-of-state citizens in state courts, then closing the doors of both the
federal and state courts within a state will arguably not undermine those policies, since
the plaintiff will not be forced into a state court. If the plaintiff can obtain personal
jurisdiction over the defendant in a state with no applicable door closing statute, it can
sue in federal or state court in such a state. If personal jurisdiction cannot be obtained
over the, defendant elsewhere, the plaintiff is effectively deprived of its state-created
right of action, but this is arguably of no concern under the policies supporting the di-
versity jurisdiction after Erie, because the deprivation has occurred as a consequence
of state law, rather than as a consequence of bias operating through the state court
system, which is the only concern of the diversity jurisdiction.

182. See Woods, 337 U.S. at 536-37.
183. In Hanna v.. Plumer, 380 U.S. 460, 469 n. 10 (1965), the court cited Woods with

seeming approval of its result. But see Szantay v. Beech Aircraft Corp., 349 F.2d 60
(4th Cir. 1965) (holding a South Carolina door-closing statute inapplicable under a
Byrd balancing analysis).

184. See supra note 175 and accompanying text.
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judge to whom, as noted earlier, the federal appellate tribunal will
normally pay substantial deference.18 5 Given these considerations, it
seems doubtful that the impairment of federal appellate review that
occurs by the application of the Alabama statute is any greater than
the impairment of original federal jurisdiction by the application of
the door-closing statute in Woods. If this is correct, Woods mandates
the application of the Alabama law.

CONCLUSION

If the above analysis is correct, disregard of the Alabama statute
is unjustified under either a Sibbach-Hanna analysis or a general
Erie analysis. It follows that the result in Burlington Northern was
wrong. As noted earlier, however, the most disturbing aspect of the
decision was that it was unanimous.186 When the unanimity of the
Court is coupled with the fact that the reasoning of the opinion was
undeniably superficial, i8 7 the picture one gets from Burlington
Northern is that analysis of Federal Rules-state law conflicts has
reached a dead end in the Supreme Court.

True, the Court was confronted with challenges to the Alabama
statute under the due process and equal protection clauses of the
fourteenth amendment, as well as under the Enabling Act,'8 8 and
these constitutional issues were avoided by the Court's holding. But
they would also have been avoided by a determination that Federal
Rule 38 was applicable, while the Alabama statute was, as a matter of
state policy, inapplicable to the case before the Court, and a conflict
between the Federal Rule and the state statute would also have been
eliminated by such a determination. 8 9 Moreover, even though the
avoidance of federal constitutional questions is a desirable end, it
should not be pursued at the expense of all other policies. The
Court's repeated failure to give content to the Enabling Act's restric-
tions has already been noted.190 Adjusting the relationship between
the Court's rulemaking power under the Act and state substantive
prerogatives is not as glamorous a task as deciding cases that make
the nightly news. But such "technical adjustments" often go to the
heart of the day-to-day workings of the doctrines of separation of
powers and federalism that most concern litigants and practicing law-
yers. Mundane as rulemaking power issues may seem, therefore, it is
high time the Court began to devote more studious attention to them.

185. See supra note 177 and accompanying text.
186. See supra note 3.
187. See supra notes 4-6, 108-53 and accompanying text.
188. Burlington Northern, 107 S. Ct. at 968.
189. See supra notes 121-34 and accompanying text.
190. See supra note 4 and accompanying text.
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One is inclined to despair, however, that the Court will ever turn
it energies seriously to an examination of the limits imposed by the
Enabling Act upon its rulemaking power. Indeed, the one constant in
the Court's decisions dealing with Federal Rules-state law conflicts
from Sibbach through Burlington Northern has been its refusal to
provide significant content to the Act's substantive rights restriction.
At least before Burlington Northern, it seemed as if the Court would
be willing to address seriously the task of conflict avoidance. 191 But
the Court's failure in the latter case to address the potential limits on
the scope of the Federal Rules and the state law makes it appear as if
that valuable aspect of the Sibbach-Hanna doctrine has now been dis-
carded. If so, then the Federal Rules may occupy a unique place in
our jurisprudence as the only laws whose validity is immune from
challenge 192 and whose scope is not even subject to the narrowing
process of construction. If that point has indeed been reached, the
wisdom of continuing broad rulemaking power in the Court must
surely be questioned.193

191. See supra notes 69-71 and accompanying text.
192. Even the Court's own constitutional decisions are subject to later overruling.

See, e.g., Garcia v. San Antonio Metro Transit Auth., 469 U.S. 528 (1985) (overruling
National League of Cities v. Usery, 426 U.S. 833 (1977)).

193. Concern about abuses in the court's rulemaking power have prompted recent
attention to the subject by both Congress and academic commentators. See, e.g., Rules
Enabling Act of 1985: Hearing Before the Subcommittee on Courts, Civil Liberties, and
the Administration of Justice of the Comm. on the Judiciary, House of Representa-
tives, 99th Cong., 15th Sess. (1985); Rules Enabling Act: Hearings Before the Subcom-
mittee on Courts, Civil Liberties and the Administration of Justice, Comm. on the
Judiciary, United States House of Representatives, 98th Cong. 1st & 2d Sess. (1984);
H.R. Rep. 422, 99th Cong., 1st Sess. (1985); Burbank, Proposals to Amend Rule 68 -
Time to Abandon Ship, 19 J.L. REFORM 25 (1986); Burbank, Sanctions in the Proposed
Amendments to the Federal Rules of Civil Procedure: Some Questions About Power, 11
HOFSTRA L. REV. 997 (1983).
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