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"All non-Article III judges whose jobs are secure take one step
forward .... Not so fast you United States Magistrates!"' Don't get
me wrong. I wouldn't panic and sell my house or anything; but I
wouldn't run up a lot of credit card debt either, at least not until the
United States Supreme Court clears up a few doubts about your
future.

Sure, there have always been some questions about your consti-
tutionality;2 but even the broad authority you possess to conduct all

proceedings in jury and nonjury civil cases when designated to do so

by the district courts 3 seemed O.K., because the parties must consent

to your exercise of jurisdiction. 4 Certainly consent seemed to be a

powerful validating factor after the Supreme Court made some seem-

ingly complimentary references to it in Northern Pipeline Construc-

tion Co. v. Marathon Pipe Line Co.5 and Thomas v. Union Carbide

Agricultural Products Co.6 There was some nay saying even after
those cases,7 but most authorities still seemed to think you were

constitutional.
8

Then along came Commodity Futures Trading Commission v.

t Professor of Law, Creighton University.
1. You bankruptcy judges don't be so cocky either. You aren't out of the woods

yet. See infra notes 219-24 and accompanying text.
2. See Note, Article III Limits on Article I Courts: The Constitutionality of the

Bankruptcy Court and the 1979 Magistrate Act, 80 CoLUM. L. REV. 560, 561 (1980)
[hereinafter Note, Article III Limits]; Note, Article III Constraints and the Expanding
Civil Jurisdiction of Federal Magistrates: A Dissenting View, 88 YALE L.J. 1023, 1030
(1979).

3. See 28 U.S.C. § 636(c)(1) (1982).
4. See id.
5. 458 U.S. 50 (1982). See infra text accompanying notes 62-91.
6. 105 S. Ct. 3325 (1985). See infra text accompanying notes 92-107.
7. See Note, The Boundaries of Article III: Delegation of Final Decisionmaking

Authority to Magistrates, 52 U. CHI. L. REV. 1032, 1048-57 (1985) (arguing that the Fed-
eral Magistrate Act of 1979 is unconstitutional).

8. Note, Federal Magistrates and the Principles of Article III, 97 HARV. L. REV.
1947, 1963 (1984) [hereinafter Note, Federal Magistrates]; Note, supra note 7, at 1034
n.16, 1048 (describing the results in the United States Courts of Appeals upholding the
validity of the magistrates' jurisdiction).
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Schor 9 to rain on your parade. Schor makes it pretty clear that con-
sent alone won't save you.' 0 But take heart. There is yet reason to
hope that you will survive. Let me explain.

I.

It has frequently been observed that the text of article III seems
to assume that whenever Congress creates a court to exercise the "ju-
dicial power," it must be a court staffed by judges with life tenure
and salaries guaranteed against diminution." Just as frequently,
however, it has also been observed that article III has not historically
been interpreted to impose such an absolute restriction on the power
of Congress to create non-article III federal tribunals. 12 The
Supreme Court has been criticized for its "failure to develop a coher-
ent theory of Article III' u 3 by which congressional attempts to create
federal courts unprotected by the article's tenure and salary require-
ments can be judged. Nevertheless, prior to 1982, there appeared to
exist at least the general outline of such a theory, which depended
largely on the quality of the justification that Congress offered for
bypassing article III.

In Glidden Co. v. Zdanok,14 the Supreme Court was faced with
the question of whether the Court of Claims and the Court of Cus-
toms and Patent Appeals were article III courts or "legislative"
courts.15 The Court of Customs Appeals (later the Court of Customs
and Patent Appeals) had been held to be a legislative court in Ex
parte Bakelite Corp..16 The Court of Claims had been held to be a
legislative court in Williams v. United States.17 Subsequent to these
decisions, however, Congress declared by statute that both courts

9. 106 S. Ct. 3245 (1986).
10. See infra text accompanying notes 128-29.
11. See C. WRIGHT, THE LAW OF FEDERAL COURTS § 11, at 39-40 (4th ed. 1983).

U.S. CONST. art. III, § 1 states:
The judicial Power of the United States, shall be vested in one supreme
Court, and in such inferior Courts as the Congress may from time to time
ordain and establish. The Judges, both of the supreme and inferior Courts,
shall hold their Offices during good Behavior, and shall, at stated Times, re-
ceive for their Services, a Compensation, which shall not be diminished dur-
ing their Continuance in Office.

Id.
12. See C. WRIGHT, supra note 11, § 11, at 40.
13. See Note, Federal Magistrates, supra note 8, at 1947.
14. 370 U.S. 530 (1962).
15. "Legislative" courts are created pursuant to Congress' powers under article I

of the Constitution, rather than pursuant to article III. The Supreme Court first rec-
ognized the legitimacy of legislative courts in American Ins. Co. v. Canter, 26 U.S. (1
Pet.) *511, *546 (1828). See itfra text accompanying note 27.

16. 279 U.S. 438, 460 (1929).
17. 289 U.S. 553, 581 (1933).
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were courts established under article III of the Constitution.I8 The
issue in Glidden arose when a judge of the Court of Claims was des-
ignated to sit in a civil action being heard by a United States Court of
Appeals, and a retired judge of the Court of Customs and Patent Ap-
peals was designated to preside over a federal criminal prosecution in
a United States district court.19 Both designations were made by the
Chief Justice of the United States Supreme Court pursuant to statu-
tory authority.20 It was objected that, notwithstanding the congres-
sional declaration that the Court of Claims and the Court of Customs
and Patent Appeals were article III courts, they remained legislative
courts as they had been declared to be in Ex parte Bakelite and Wil-
liams. Therefore, the judges of the courts were not protected by the
guarantees of article III, and the results in the cases in which they
sat in the article III courts had to be voided.21

The Supreme Court held both courts to be article III courts,
although there was no majority agreement on why this was so. Jus-
tice Clark and Chief Justice Warren considered that the two courts
had become article III courts when Congress declared them to be.22

Justice Harlan, in an opinion joined by Justices Brennan and Stew-
art, believed that Bakelite and Williams were erroneous and that the
two courts had always been article III courts.23 Justices Douglas and
Black dissented, believing that the courts remained legislative
courts.

24

Justice Harlan's opinion in Glidden attempted to reconcile the
Court's past decisions on the power of Congress to establish non-arti-
cle III courts. To Justice Harlan, the result in each case in which
Congress had permitted the establishment of a court unprotected by
the article III guarantees of tenure and compensation had been dic-
tated by a "confluence of practical considerations. '25 Justice Harlan
stated:

The touchstone of decision in all [the] cases has been the

18. Glidden, 370 U.S. at 530-31.
19. Id. at 532.
20. Id. at 532 n.n.2-3. The current versions of these designation statutes are

found in 28 U.S.C. § 293(a) (Supp. III 1985), and in 28 U.S.C. § 294(d) (1982).
21. See Glidden, 370 U.S. at 533. The Court agreed that if the two courts were

legislative courts, it was impermissible for judges of the courts to participate in cases
conducted in the article III courts. Id. This was true even though the judges of both
courts had been given statutory guarantees of life tenure and undiminished compensa-
tion. Id. The Court stated that the statutory guarantees of tenure and compensation
were "ineffective to bind any subsequent Congress unless those judges were invested
at appointment with the protections of Article III." Id. at 534.

22. Id. at 585-89.
23. Id. at 531-85.
24. Id. at 589-606.
25. Id. at 547.
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need to exercise .the jurisdiction then and there and for a
transitory period. Whether constitutional limitations on the
exercise of judicial power have been held inapplicable has
depended on the particular local setting, the practical neces-
sities, and the possible alternatives. 26

Thus, for example, the creation of legislative courts for the terri-
tories, which had been upheld by Chief Justice Marshall in American
Insurance Co. v. Canter,27 was justified because of the practical need
to govern the territories and the transitory nature of those entities.

The entire governmental responsibility in a territory where
there was no state government to assume the burden of local
regulation devolved upon the National Government. This
meant that courts had to be established and staffed with suf-
ficient judges to handle the general jurisdiction that else-
where would have been exercised in large part by the courts
of a State. But when the territories began entering into
statehood, as they soon did, the authority of the territorial
courts over matters of state concern ceased; and in a time
when the size of the federal judiciary was still relatively
small; that left the National Government with a significant
number of territorial judges on its hands and no place to put
them . ... 2

At the same time as the absence of a federal structure in
the territories produced problems not foreseen by the Fram-
ers of Article III, the realities of territorial government typi-
cally made it less urgent that judges there enjoy the
independence from Congress and the President envisioned
by that article. For the territories were not ruled immedi-
ately from Washington; in a day of poor roads and slow
mails, it was unthinkable that they should be. Rather, Con-
gress left municipal law to be developed largely by the terri-
torial legislatures, within the framework of organic acts and
subject to a retained power of veto. The scope of self-gov-
ernment exercised under these delegations was nearly as
broad as that enjoyed by the States, and the freedom of the
territories to dispense with protections deemed inherent in a
separation of governmental powers was as fully recognized. 29

Justice Harlan's formulation in Glidden is not without its

26. Id. at 547-48.

27. 26 U.S. (1 Pet.) *511, *546 (1828).
28. Glidden, 370 U.S. at 545-46 (footnote omitted). In other words, if Congress

had been forced to confer the article III protections on these judges, it could not have
gotten rid of them when the territories became states, and the judges would have
been sitting around with nothing to do. This would have violated the constitutional
maxim that idle hands are the devil's workshop.

29. Id.
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problems. Exactly what kinds of practical considerations will justify
Congress abandoning the article III guarantees? Will it be sufficient
to point to the need for "sufficient judges" to handle a particular
kind of caseload without also being able to show that the need for
such judges may be "transitory," as where territories are likely to be-
come states? If so, you magistrates can rest a little easier, because, as
we will see, a heavy federal caseload is your best friend.30 If caseload
alone will suffice as a justification, however, what will prevent Con-
gress from wholly nullifying the guarantees of article III by creating
a coterie of non-article III trial courts to hear all federal cases in lieu
of, or in addition to, article III tribunals?

In spite of these difficulties, Justice Harlan's approach has the
virtue of requiring some practical justification by Congress for bypas-
sing article III when it creates courts. It also constitutes a plausible
explanation of the early decisions upholding the power of Congress
to bypass article III in particular instances. That is a good beginning
toward a more complete theory of limitations on congressional
power.

Justice Harlan's "confluence of practical considerations" ration-
ale surfaced again in Palmore v. United States.31 In 1970, Congress
reorganized the judicial system of the District of Columbia.32 The re-
organization created two sets of courts, one national and one local.33

The national courts were, like the national courts outside the District
of Columbia, article III courts, invested with the jurisdiction pos-
sessed by other federal courts.34 The local courts were article I, or
legislative, courts, whose judges served for fifteen-year terms.33 Pal-
more was tried and convicted in the District of Columbia Superior
Court, a local court, for carrying an unregistered pistol in violation of
the District of Columbia Code.3 6 Although he objected that he could
only be tried for this offense by an article III court, his objection was
rejected by the Superior Court and the District of Columbia Court of
Appeals (an article III court).

On appeal, the Supreme Court affirmed, holding that Congress
had the power to establish non-Article III local courts for the District
of Columbia to deal with matters arising under District of Columbia
local law. In an opinion written by Justice White, the Court found
the basis of Congress' power to be article I, section 8, clause 17, of the

30. See infra text accompanying note 50.
31. 411 U.S. 389, 397-404 (1973).
32. Id. at 392 n.2.
33. Id.
34. Id. at 408-09.
35. Id. at 392-93.
36. Id. at 391-93.
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Constitution, which provides that Congress may "exercise exclusive
Legislation in all Cases whatsoever" over the District of Columbia.37

Clause 17 was held to give Congress the power of both a national and
a state legislature when legislating for the District, including the
power to establish the equivalents of state courts within the District
to deal with local business.38

Part of the Court's justification for its holding is unsatisfactory,
and the application of the satisfactory portions of its justification to
the facts of Palmore is disturbing. In part, the Court reasoned that
Congress could create non-article III courts for the District of Colum-
bia because Congress has the power under article III to leave the trial
of all federal matters to state courts instead of creating inferior fed-
eral courts to hear such cases.39 This reasoning is unsound. Article
III does indeed give Congress the option to choose whether and to
what extent to create inferior federal courts, and it is clear that in
the absence of such inferior federal courts, state courts, which are
not invested with the protections of article III, could hear and dispose
of cases arising under the Constitution and laws of the United States,
including federal criminal matters.40 However, it does not follow
from the power of Congress to leave federal matters to state courts
that Congress, when it creates federal courts such as the District of
Columbia Superior Court, can bypass the requirements of article III.
To the extent that the article III protections are designed to secure a
judiciary independent of pressure from the other branches of the fed-
eral government, the use of state courts satisfies this purpose, be-
cause state judges are not dependent upon the federal Congress or
the Executive for their tenure or compensation. 41 The same is not
true of the judges of the District of Columbia Superior Court, or any
other federal court that does not possess the article III protections.

However, the state-court analogy was not the only justification
that the Court offered for its result in Palmore. The Court also
pointed to the territorial courts42 and courts-martial proceedings, 43

37. U.S. CONST. art. I, § 8, cl. 17.
38. Palmore, 411 U.S. at 397-404.
39. Id. at 400-03, 407.
40. See C. WRIGHT, supra note 11, § 1, at 2, 4; Warren, Federal Criminal Laws

And The State Courts, 38 HARV. L. REV. 545, 551-53, 570-72 (1925). Indeed, as the
Court recognized in Palmore, state courts today regularly hear federal civil claims
over which Congress has left jurisdiction concurrent between federal and state courts.
Palmore, 411 U.S. at 401-02. See also 28 U.S.C. § 1331 (1982) (conferring original juris-
diction of federal questions on district courts).

41. See Currie, Bankruptcy Judges And The Independent Judiciary, 16 CREIGH.
TON L. REV. 441, 447 (1983).

42. Palmore, 411 U.S. at 403.
43. Id. at 404.
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among other examples, 44 as instances in which a "confluence of prac-
tical considerations" justified Congress in bypassing article III. 45 The
practical difficulties facing Congress in the District of Columbia thus
provided the excuse for creating non-article III courts in the District.
The Court stated:

It is apparent that neither this Court nor Congress has
read the Constitution as requiring every federal question
arising under the federal law, or even every criminal prose-
cution for violating an Act of Congress, to be tried in an Ar-
ticle III court before a judge enjoying lifetime tenure and
protection against salary reduction. Rather, both Congress
and this Court have recognized that ... the requirements of
Art. III, which are applicable where laws of national applica-
bility and affairs of national concern are at stake, must in
proper circumstances give way to accommodate plenary
grants of power to Congress to legislate with respect to spe-
cialized areas having particularized needs and warranting
distinctive treatment. Here, Congress reorganized the court
system in the District of Columbia and established one set of
courts in the District with Art. III characteristics and de-
voted to matters of national concern. It also created a
wholly separate court system designed primarily to concern
itself with local law and to serve as a local court system for a
large metropolitan area.

From its own studies, Congress had concluded that there
was a crisis in the judicial system of the District of Colum-
bia, that case loads had become unmanageable, and that
neither those matters of national concern nor those of
strictly local cognizance were being promptly tried and dis-
posed of by the existing court system .... The remedy in
part, was to relieve the regular Art. III courts, that is, the
United States District Court for the District of Columbia and
the United States Court of Appeals for the District of Co-
lumbia Circuit, from the smothering responsibility for the
great mass of litigation, civil and criminal, that inevitably
characterizes the court system in a major city and to confine
the work of those courts to that which, for the most part,
they were designed to do, namely, to try cases arising under
the Constitution and the nationally applicable laws of Con-
gress. The other part of the remedy, equally essential, was
to establish an entirely new court system with functions es-
sentially similar to those of the local courts found in the 50

44. See id. (discussing the Court of Private Land Claims, the Choctaw and
Chicksaw Citizenship Court, courts created in unincorporated districts outside the
mainland of the United States, and the consular courts).

45. See id.
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states of the Union with responsibility for trying and decid-
ing those distinctively local controversies that arise under lo-
cal law, including local criminal laws having little, if any,
impact beyond local jurisdiction. 46

This application of Justice Harlan's Glidden rationale is some-
what disturbing, though it offers solace for you magistrates. It seems
clear that the caseload burden of adjudicating civil and criminal mat-
ters arising under the District of Columbia Code was the primary, if
not the exclusive, reason for the creation of non-article III local
courts in the district. This is disturbing because caseload was only a
part of Justice Harlan's rationale in Glidden. The other part was the
transitory nature of the need for non-article III courts.47 Yet it is
clear that, unlike some other non-article III courts, such as the terri-
torial courts, the need for courts in the District of Columbia to adju-
dicate local matters is not transitory. Territories often become states,
and this is what produces the transitory need for federal courts
within the territories.48 However, it is not plausible to suppose either
that the District of Columbia will become a state or that it will other-
wise disappear as a federally controlled entity.49 Given this fact, Pal-
more can be interpreted as a case in which caseload was the only
justification for bypassing article III. This interpretation is disturbing
because it is difficult to see where the stopping place for a pure
caseload justification lies. For example, if the caseload on the ordi-
nary article III courts climbs to unmanageable levels because of in-
creases in population or the number of federal laws enacted by
Congress, can Congress create a set of non-article III courts to handle
the portion of the caseload that the article III courts are unable to
deal with, rather than creating a lot of additional expensive article III
judges? If not, why wasn't Congress obliged to create additional arti-
cle III courts in the District of Columbia to handle the large caseload
arising from the (federal) local laws of the District?

Of course, viewing the result in Palmore as based on a pure
caseload justification would brighten the day considerably for you
magistrates. It has been observed that reducing the caseload of arti-
cle III judges is an "important legislative interest."5 0 Indeed, it is the
only one I can think of that justifies your existence. But don't get too

46. Id. at 407-09 (citations omitted).
47. See supra text accompanying note 26.
48. See supra text accompanying note 29.

49. I understand that some mean-spirited people hope that the District of Co-
lumbia will float down the Potomac and sink into the Chesapeake Bay, but I am cer-
tainly not one of them.

50. See Note, supra note 7, at 1049.
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comfortable. Palmore may be distinguishable from your situation on
a couple of grounds.

First, note that like the District of Columbia courts, but unlike
the territorial courts, the system of military justice is not transitory.
We may all devoutly hope for a world in which a military establish-
ment is unnecessary, but human nature being what it is (and is likely
to remain for the foreseeable future), it is not likely that we will be
able to dispense with such an establishment. This indicates that fac-
tors other than the transitory need of federal tribunals to deal with
specific caseloads may also provide adequate practical justifications
for bypassing article III. In the case of courts-martial, that justifica-
tion "is based upon the historically special and separate position of
military justice."'51 A similar justification may exist for legislative
courts to administer local laws in the District of Columbia. Part of
the caseload justification in Palmore focused on the need for ordinary
article III courts to be freed from the duty to administer District of
Columbia local law, so that they could more efficiently and effec-
tively administer the national laws that they and other article III
courts outside the District were primarily designed to administer.52

True, this arguably could have been done by creating specialized arti-
cle III courts for the District, but the need for judicial independence
from Congress in the administration of local District law is arguably
less than the need for independence that exists when national laws
are being administered. Members of Congress from North Dakota
probably do not care as much about the administration of local justice
in the District as they do about the administration of national laws in
North Dakota, and this lessens the likelihood that they will inter-
vene to pressure District of Columbia judges to reach particular
results.

The possibility of a distinction being drawn between Palmore
and your situation is not a happy prospect for you magistrates. What
you need is something to buttress your caseload justification - some-
thing like the fact that the parties must consent to the exercise of
your jurisdiction. Let's see if that will work.

II.

After Glidden and Palmore, I would have predicted that the non-
article III bankruptcy judges established by the Bankruptcy Act of
1978 ("Bankruptcy Code" or "Code") 53 would be held constitutional,

51. See Currie, supra note 41, at 449.
52. See supra text accompanying note 46.
53. Pub. L. No. 95-598, 92 Stat. 2549 (codified as amended in scattered sections of

11 U.S.C.).
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for it was possible to reason from those cases that there existed the
necessary "confluence of practical considerations" to sustain the va-
lidity of the bankruptcy judges. The powers of the bankruptcy courts
were exceedingly broad. All of the bankruptcy jurisdiction conferred
on the district court was to be exercised by the new bankruptcy
court.54 The new court was to have almost all the powers of a court
of law, equity, or admiralty, including the power to enforce its judg-
ments by writs of execution and civil contempt.55 Its jurisdiction ex-
tended to all civil proceedings arising under the bankruptcy laws or
related to cases under those laws, including "ordinary tort and con-
tract actions against debtors of the bankrupt" party.5 6 Appellate, but
not de novo, review was provided for in the district court by a panel
of bankruptcy judges, or by the courts of appeals.57 The bankruptcy
judges were appointed by the President with the advice and consent
of the Senate for fourteen-year terms.58

Despite the breadth of the bankruptcy courts' power, Glidden
and Palmore arguably sustained their validity. In Glidden, Justice
Harlan's opinion had emphasized that the "touchstone" of the prior
decisions validating non-article III courts had been "the need to exer-
cise the jurisdiction then and there and for a transitory period. '5 9 In
Palmore, Justice White's opinion for the majority had observed that
the requirements of Article III had, "in proper circumstances," to
"give way to accommodate plenary grants of power to Congress to
legislate with respect to specialized areas having particularized needs
and warranting distinctive treatment."60 From these statements it
was possible to conclude that Congress may create non-article III
judges any time it enacts a complex body of substantive law that re-
quires specialized administration, but which may be transitory in na-
ture. The new Bankruptcy Code created such a body of substantive
law, for which, arguably, specialized judges were desirable, both in
order to insure the expert administration of the law and to avoid bur-
dening the article III district courts with heavy caseloads under that
law which might prevent them from efficiently adjudicating other ar-
ticle III business. Moreover, it was also desirable that the bankruptcy
courts be non-article III courts, because the new Bankruptcy Code
might turn out to be transitory in nature. After experience with the
Code, Congress might decide it was not working as hoped and alter it

54. See Currie, supra note 41, at 441-42.
55. Id. at 442.
56. Id.
57. See id.
58. Id.
59. Glidden, 370 U.S. at 548. See supra text accompanying note 26.
60. Palmore, 411 U.S. at 408. See supra text accompanying note 46.
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in respects that might make so many specialized judges unnecessary.
If this occurred, it would, as in the case of the territorial judges, leave
us with lots of article III judges sitting around with nothing to do, if
the bankruptcy judges were given article III status.

The Supreme Court, unaccountably, did not appreciate the pene-
trating quality of this reasoning.6 1 In Northern Pipeline Construc-
tion Co. v. Marathon Pipeline Co.,62 the Court held that the
Bankruptcy Code's grant of jurisdiction to the bankruptcy judges vio-
lated article III of the Constitution. There was no majority opinion
in Northern Pipeline. The majority for invalidating the bankruptcy
jurisdiction was produced by a plurality opinion written by Justice
Brennan, with whom Justices Marshall, Blackmun, and Stevens
joined, and a concurring opinion by Justice Rehnquist, with whom
Justice O'Connor joined. Justice White dissented, joined by Chief
Justice Burger and Justice Powell.

The plurality opinion in Northern Pipeline reasoned that the
bankruptcy courts could not be validated either as "legislative courts"
or as "adjuncts" to the district courts. The precedents upholding leg-
islative courts were narrowly interpreted by the plurality to be lim-
ited to three situations. First, the decisions upholding non-article III
courts in the territories and the District of Columbia were said to be
based upon a historical understanding that within these geographical
areas, Congress would exercise the "general powers of government,"
much as would the legislature of a state.63 Second, the validity of
courts-martial jurisdiction was said to be based upon "a constitutional
grant of power that has been historically understood as giving the
political Branches of Government extraordinary control over the pre-
cise subject matter at issue."'64 Third, the Court stated that a final
group of cases upholding legislative courts and administrative agen-
cies was based on the "public rights" doctrine.65 This doctrine was
said to be based on a historical distinction between matters "inher-
ently judicial," which had to be determined by article III tribunals if
they were determined by federal tribunals at all, and matters that
might be conclusively determined by the executive and legislative

61. I assumed that the Court would recognize what was to me, obvious, and
therefore I did not attempt to influence the Justices by the written word. This, in
retrospect, was a mistake, though, admittedly, the Court has thus far remained amaz-
ingly immune to my other writings. See Foremost Ins. Co. v. Richardson, 457 U.S. 668,
680 n.3 (1982) (Powell, J., dissenting) (citing Bridwell & Whitten, Admiralty Jurisdic-
tion: The Outlook for the Doctrine of Executive Jet, 1974 DUKE L.J. 757, 793.)

62. 458 U.S. 50 (1982).
63. Id. at 64-65.

64. Id. at 66.

65. Id. at 67-72.
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branches without judicial intervention. 66 Although the plurality ac-
knowledged that the distinction between public and private rights
cases is not entirely clear,67 the opinion stated that, at a minimum, a
public rights case had to arise between the government and others.68

Because the controversy in Northern Pipeline involved claims for
common-law breaches of contract and warranty, misrepresentation,
coercion, and duress between two private parties,69 the public rights
category did not fit the case. 70 Confronted with the language in Pal-
more about the validity of non-article III courts in "specialized areas
having particularized needs and warranting distinctive treatment," 71

the plurality interpreted the language to refer only to geographical
areas, such as the District of Columbia.72

The plurality had considered the "legislative courts" analogy pri-
marily because it had been argued that Congress might have estab-
lished the bankruptcy courts as legislative courts; the argument was
that if Congress had done so, the courts would have been valid and
should not be invalidated because Congress chose the "adjunct" form,
rather than the legislative courts form.73 However, when the plural-
ity directly considered the argument that the bankruptcy courts were
valid adjuncts to the district court, it rejected that argument as well.
Essentially, the plurality stated that the cases validating non-article
III adjuncts established two principles, neither of which were applica-
ble in Northern Pipeline. First, when Congress creates "a substan-
tive federal right, it possesses substantial discretion to prescribe the
manner in which that right may be adjudicated-including the as-
signment to an adjunct of some functions historically performed by
judges. '74 Second, the functions of the adjunct have to be limited in
such a manner that the essential attributes of judicial power are re-
tained in the article III courts.75 Because the rights involved in many
bankruptcy cases, such as Northern Pipeline, are state-created, and
because the powers exercised by the bankruptcy courts were so

66. See id. at 67.
67. Id. at 69.

68. Id.
69. Id. at 56.
70. The plurality observed that even if the "restructuring of debtor-creditor rela-

tions, which is at the core of the federal bankruptcy power" would involve a matter of
public rights, similar to congressionally created license benefits, the state-created pri-
vate rights that were involved in Northern Pipeline could not be so considered. Id. at
71-72.

71. Id. at 72.
72. Id. at 76.
73. Id. at 63.
74. Id. at 80.
75. Id. at 81.
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broad, the adjunct decisions could not save the courts.76

The concurring Justices did not accept the rationale of the plu-
rality in Northern Pipeline. Rather, they relied upon the fact that no
case validating a non-article III court had gone so far as to sustain the
jurisdiction of such a court over ordinary state-created claims such as
those involved in Northern Pipeline.77 Because the concurring Jus-
tices found that the portion of the Bankruptcy Code conferring juris-
diction on the bankruptcy Courts over the claim in Northern
Pipeline was not severable from the remainder of the Code, they
concurred in judgment invalidating the entire Code.78

The dissenting Justices essentially argued that the precedents
upholding the power of Congress to create non-article III tribunals
could not be confined in the manner suggested by the plurality, and
that those precedents, properly interpreted, sustained the validity of
the bankruptcy courts.79 The dissenters argued that the Supreme
Court precedents on non-article III courts had established a balanc-
ing test, in which article III "should be read as expressing one value
that must be balanced against competing constitutional values and
legislative responsibilities."8 0 Applying this test to the bankruptcy
courts, the dissenters found article III control of bankruptcy court
judgments though appellate review to be adequate.8 1 Similarly, the
threat to judicial independence of the bankruptcy jurisdiction was
felt to be nonexistent.8 2 Finally, the justifications for creating the
bankruptcy courts, especially the extreme specialization thought to
be desirable by Congress when those courts were established, were
thought adequate to validate the bankruptcy jurisdiction.83

Northern Pipeline contained good news and bad news for you
magistrates, but mostly good news, I think. The fact that the Court
invalidated the bankruptcy court was bad news, for a couple of rea-
sons. First, the basis of the Court's holding was clearly the fact that
the bankruptcy courts were adjudicating ordinary state law claims.
You do that too. Second, the powers exercised by the bankruptcy

76. Id. at 84-87.
77. Id. at 89-92.

78. Id. at 91-92.
79. Id. at 92-113. Chief Justice Burger filed a separate dissent to emphasize that

the holding in Northern Pipeline was defined by the opinion of the concurring Jus-
tices, with the result that Congress could eliminate the constitutional problems with
the Bankruptcy Code by providing that state common-law actions such as those in
Northern Pipeline "be routed to the United States district court[s]" for trial. Id. at 92
(Burger, C.J., dissenting).

80. Id. at 113.

81. Id. at 116.
82. Id. at 116-17.

83. Id. at 117-18.
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judges were very broad, but so are yours.8 4 Third, in discussing
United States v. Raddatz,85 which had upheld the 1978 Federal Magis-
trates Act - the Act that preceded yours - the plurality emphasized
that the feature of that Act that saved its constitutionality was the
degree of control that the district courts exercised over the magis-
trates. The plurality stated:

[I]n refusing to invalidate the Magistrate's Act at issue in
Raddatz, the Court stressed that under the congressional
scheme "'[t]he authority-and the responsibility-to make
an informed, final determination . . . remains with the
judge,'" . . . [and] the statute's delegation of power was
therefore permissible, since "the ultimate decision is made
by the district court .... 86

In contrast, your judgments need not be reviewed by the district
courts before they are entered.8 7

This looks pretty bad, but the good news is better than the bad
news is bad. For you to exercise the broad power to "conduct any or
all proceedings in a jury or nonjury civil matter and order the entry
of judgment in the case," you must be designated to exercise such
powers by the district court, and the parties must consent to the ex-
ercise of your jurisdiction.88 Five Justices indicated in Northern
Pipeline that consent might save the constitutionality of a non-article
III adjunct scheme. Justices Rehnquist and O'Connor, concurring,
stated that "[n]one of the cases has gone so far as to sanction the type
of adjudication to which Marathon will be subjected against its
will, '8 9 implying that the adjudication might have been permissible
with Marathon's consent. Chief Justice Burger, dissenting, under-
stood the Court's holding to be limited to the proposition that "a
'traditional' state common-law action, not made subject to a federal
rule of decision, and related only peripherally to an adjudication of
bankruptcy under federal law, must, absent the consent of the liti-
gants, be heard by an 'Art. III court.' "90 Justice White's dissenting
opinion, in which Chief Justice Burger and Justice Powell joined,
stated:

84. See supra note 3 and accompanying text. See also inkfra notes 148-60 and ac-
companying text.

85. 447 U.S. 667 (1980).
86. Northern Pipeline, 458 U.S. at 81 (quoting United States v. Raddatz, 447 U.S.

667, 682 (1980) (quoting Mathews v. Weber, 423 U.S. 261, 271 (1976))). "Critical to the
Court's decision to uphold the Magistrates Act was the fact that the ultimate decision
was made by the district court." Id. at 83.

87. See 28 U.S.C. § 636(c)(3) (1982). See Note, supra note 7, at 1045.
88. See 28 U.S.C. § 636(c)(1) (1982).
89. Northern Pipeline 458 U.S. at 91 (emphasis added).
90. Id. at 92 (emphasis added).
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Even if the Court is correct that.., a state-law claim cannot
be heard by a bankruptcy judge, there is no basis for doing
more than declaring the section unconstitutional as applied
to the claim against Marathon, leaving the section otherwise
intact. In that event, cases such as these would have to be
heard by Art. III judges or by state courts-unless the de-
fendant consents to suit before the bankruptcy judge .... 91
The Northern Pipeline decision was not the last word from the

Supreme Court on the factors, including consent, that will validate
non-article III courts. In Thomas v. Union Carbide Agricultural
Products Co. ,92 the Court considered the validity of the arbitration
provision of the 1978 amendments to the Federal Insecticide, Fungi-
cide, and Rodenticide Act ("FIFRA"). That provision was designed
to deal with disputes over the compensation due to pesticide regis-
trants, whose data submitted to the Environmental Protection
Agency ("EPA") to secure registration was used by subsequent regis-
trants as the basis for securing registration of the same or similar
products. In Thomas, a group of registrants asserted that the require-
ment of binding arbitration to determine compensation violated the
tenure and compensation provisions of article III. This contention
was rejected by the Supreme Court, which held the arbitration
scheme valid.

The Court interpreted the holding of Northern Pipeline to estab-
lish "only that Congress may not vest in a non-article III court the
power to adjudicate, render final judgment, and issue binding orders
in a traditional contract action arising under state law, without con-
sent of the litigants, and subject only to ordinary appellate review. '93

However, although the argument was made that the right to compen-
sation under FIFRA was a matter of state law, the Court disagreed,
holding that FIFRA itself was the source of that right.94

In addition, it was argued that even if the right to compen-sation
was federal rather than state in origin, it was a "private right" requir-
ing article III adjudication under the plurality opinion in Northern
Pipeline.95 This was also rejected by the Court. The Court found
that a majority of Justices in Northern Pipeline had not agreed that
the right to an article III court was absolute in "private rights"
cases.96 Furthermore, the Court found that the mere fact that an ac-
tion was between two private parties did not make the case one of

91. Id. at 95 (emphasis added).
92. 105 S. Ct. 3325 (1985).
93. 105 S. Ct. at 3334-35 (citations omitted).
94. See id. at 3335.
95. Id.
96. Id. at 3336.
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"private," as opposed to "public," right.97 Rather, the "public rights
doctrine" was said merely to reflect "a pragmatic understanding that
when Congress selects a quasi-judicial method of resolving matters
that 'could be conclusively determined by the Executive and Legisla-
tive Branches,' the danger of encroaching on the judicial powers is
reduced."98

Under this standard, the Court found the right created by
FIFRA to bear "many of the characteristics of a 'public right.' "99 In-
stead of authorizing the EPA to charge follow-on registrants a fee to
compensate original data submitters, Congress had chosen the alter-
native of shifting the process of valuation from the agency to the par-
ties, with binding arbitration provided to resolve "intractable
disputes."1 00 "Given the nature of the right at issue and the concerns
motivating the legislature," which included the danger to public
health of delays in pesticide registration produced by compensation
disputes, the system selected was found not to threaten "the in-
dependent role of the judiciary in our constitutional scheme."''1 1

Furthermore, the Court found that the FIFRA arbitration
scheme relied "only tangentially, if at all, on the Judicial Branch for
enforcement."'01 2 This was significant, because the "danger of Con-
gress or the Executive encroaching on the Article III judicial powers
is at a minimum when no unwilling defendant is subjected to judicial
enforcement power as a result of agency 'adjudication.' ",103 Finally,
the Court found that the limited article III review of arbitration pro-
ceedings provided for by FIFRA was sufficient to preserve the " 'ap-
propriate exercise of the judicial function'" and to satisfy due
process.

104

The references to consent and "unwilling defendants" in Thomas
seemed to solidify further your job security. Still, there was reason
for concern. The majority in Thomas pretty clearly adopted the bal-
ancing approach of the dissenters in Northern Pipeline.10 5 Such an
approach tends to work best to validate non-article III adjudication

97. Id. at 3336-37.
98. Id. at 3337 (quoting Northern Pipeline, 458 U.S. at 68 (citing Crowell v. Ben-

son, 258 U.S. 22, 50 (1932))).
99. Id.

100. Id. at 3338.
101. Id.
102. Id.
103. Id. (emphasis added).
104. Id. at 3339 (citing Crowell, 258 U.S. at 54).
105. See Note, supra note 7, at 1047-48. Justice Brennan, with whom Justices Mar-

shall and Blackmun joined, concurred on the grounds that the right to compensation
under FIFRA was a "public right." See Thomas, 105 S. Ct. at 3340-44. Justice Stevens
concurred on the grounds that appellees had no standing to obtain an injunction
against the EPA to prevent the use of their research data.
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when Congress has enacted substantive law that arguably requires
specialized adjudication, but which may be transitory in nature or re-
quires non-article III adjudication on other practical grounds.10 6

Your jurisdiction is not keyed to particular substantive policies, and
the only practical justification for your existence is to reduce the
caseload on article III courts, a justification that alone has no appar-
ent stopping place. You really don't look too healthy under a balanc-
ing approach. Still, the references to consent in Thomas could have
meant that consent would insure your validity because the article III
tenure and salary provisions are designed as a protection for parties
from the risk of legislative or executive pressure on judicial deci-
sion.' 0 7 Alternatively, they might have meant that consent would
somehow be plugged into the balancing process in a manner that
would save you. Whatever the case, you had to feel better because
they were there. If only the Court had left things like that.

III.

In Commodity Futures Trading Commission v. Schor, s0 8 the
Supreme Court directly addressed the role of consent in article III
analysis. At issue in Schor was a provision of the Commodity Ex-
change Act ("CEA") that authorized the Commodity Futures Trad-
ing Commission ("CFTC") to entertain state-law counterclaims in
reparation proceedings. 10 9 Schor and another party instituted a repa-
rations proceeding before the CFTC against a commodity futures bro-
ker and one of the broker's employees, alleging that a debit balance
in Schor's account with the broker was the result of violations of the
CEA by the broker."10 Before receiving notice of this proceeding, the
broker filed a diversity action in federal court against the plaintiffs in
the reparation proceeding."' Schor counterclaimed in this diversity
action on the same grounds that were the basis of his claim in the
reparations proceeding."12 He also moved twice to have the diversity
action stayed or dismissed on the grounds that it would be duplicative
and wasteful because the reparations proceedings would fully resolve
the dispute between the parties."13 The district court denied these
motions, but the broker voluntarily dismissed the diversity action
and presented its debit balance claim by way of a counterclaim in the

106. See text accompanying notes 45-51.
107. See Currie, supra note 41, at 108 n.460.
108. 106 S. Ct. 3245 (1986).
109. Id. at 3250.
110. Id.
111. Id.
112. Id. at 3250-51.
113. Id. at 3251.

1986]



CREIGHTON LAW REVIEW

reparations proceeding.114

Ultimately, an administrative law judge ruled against Schor and
in favor of the broker in the reparations proceeding. 115 After losing
in the reparations proceeding, Schor argued for the first time that
the CFTC did not have the statutory authority to entertain the bro-
ker's counterclaim. 116 The administrative law judge rejected this ar-
gument, and the CFTC declined to review the judge's decision.1 17

Schor sought review in the United States Court of Appeals for the
District of Columbia Circuit. 118 That court, on its own motion, raised
the question of whether the CFTC could constitutionally adjudicate
the broker's counterclaim under the Northern Pipeline decision.119

The court did not, however, resolve this issue. Instead, it upheld the
CFTC's decision on Schor's claim, but ordered the broker's counter-
claim dismissed on the ground that the CEA did not authorize the
CFTC to hear state-law counterclaims. 120 After a rehearing en banc
was denied by a divided vote in the court of appeals, the Supreme
Court granted certiorari and reversed.121

In an opinion written by Justice O'Connor for a majority of
seven Justices, the Court first determined that, contrary to the court
of appeals' conclusion, the CEA did authorize the CFTC to entertain
state-law counterclaims. 122 The Court then held that the CFTC's
counterclaim jurisdiction did not violate article III of the Constitu-
tion.123 The Court stated that "Article III, § 1 serves both to protect
'the role of the independent judiciary within the constitutional
scheme of tripartite government' . . . and to safeguard litigants' 'right
to have claims decided before judges who are free from potential
domination by other branches of government.' "124 However, the
Court held that the litigants' right to an impartial judge was subject
to waiver, 125 and that Schor had waived this right, expressly by de-
manding that the broker proceed in the reparations proceeding
rather than the district court, 26 and impliedly by electing to resort to
the reparations proceeding rather than sue in an article III court or a

114. Id.
115. Id.
116. Id.
117. See id.
118. Id.
119. Id.
120. Id. at 3251-52.
121. Id. at 3252.
122. Id. at 3253-55.
123. Id. at 3255-62.
124. Id. at 3256.
125. Id.
126. Id. at 3257.
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state court.127

However, the Court further held that waiver and consent could
not satisfy article III policies that were based upon the constitutional
system of checks and balances. 128

Article III, § 1 safeguards the role of the Judicial Branch in
our tripartite system by barring congressional attempts "to
transfer jurisdiction [to non-Article III tribunals] for the
purpose of emasculating" constitutional courts . . . and
thereby preventing "the encroachment or aggrandizement of
one branch at the expense of the other." . . . To the extent
that this structural principle is implicated in a given case,
the parties cannot by consent cure the constitutional diffi-
culty for the same reason that the parties by consent cannot
confer on federal courts subject matter jurisdiction beyond
the limitation imposed by Article III, § 2.... When these
Article III limitations are at issue, notions of consent and
waiver cannot be dispositive because the limitations serve in-
stitutional interests that the parties cannot be expected to
protect.

129

In determining whether the institutional interests of article III
are satisfied by a scheme of non-article III tribunals, the Court stated
that a balancing test was necessary, thus further solidifying the ana-
lytical approach to article III problems advocated by Justice White's
dissent in Northern Pipeline and applied in Thomas.130 Indeed, the
test adopted returns in all substantial respects to that enunciated by
Justice Harlan in Glidden 131 and by Justice White for the majority in
Palmore.132 The Court stated that the relevant factors in the balanc-
ing test include

the extent to which the "essential attributes of judicial
power" are reserved to Article III courts, and, conversely,
the extent to which the non-Article III forum exercises the
range of jurisdiction and powers normally vested only in Ar-
ticle III courts, the origins and importance of the right to be
adjudicated, and the concerns that drove Congress to depart
from the requirements of Article III.133

In applying these factors in Schor, the Court concluded that the
CFTC's jurisdiction departed from the traditional agency model only
in allowing jurisdiction over state-law counterclaims. 34 The Court

127. Id.
128. Id.
129. Id. at 3257-58 (citations omitted).
130. See supra text accompanying notes 80-83, 105.
131. See supra text accompanying notes 26-30.
132. See supra text accompanying notes 31-46.
133. Schor, 106 S. Ct. at 3258.
134. Id.
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found that despite this deviation, the CEA left more of the essential
attributes of the judicial power to article III courts than had the por-
tion of the Bankruptcy Code held invalid in Northern Pipeline.135

This was because the CFTC deals with only a particularized area of
the law, unlike the bankruptcy courts.136 CFTC orders are enforcea-
ble only by the order of the district court, unlike orders of the bank-
ruptcy judges, and are reviewed under a less deferential standard
than those of the bankruptcy courts in Northern Pipeline.137 Fur-
thermore, the legal determinations of the CFTC are subject to de
novo review' 3 8 and the CFTC, unlike the bankruptcy courts, does not
exercise all the ordinary powers of the district courts-for example,
the CFTC cannot conduct jury trials or issue writs of habeas
corpus.

1 3 9

Although the Court agreed that the state-law counterclaim in
Schor was indisputably a "private right" claim, which was historically
the sort of claim resolved by article III courts, this in itself did not
render the CFTC's jurisdiction constitutionally invalid.140 When
power to adjudicate private rights claims is given to non-article III
tribunals, the statutory scheme will receive "searching" review;14 1

however, even searching review did not result in the finding of a sep-
aration of powers violation in Schor. In part this was because a repa-
rations plaintiff must consent to the jurisdiction of the CFTC.
Consent was deemed relevant because

the decision to involve [the CFTC's reparations jurisdiction]
is left entirely to the parties and the power of the federal ju-
diciary to take jurisdiction of these matters is unaffected. In
such circumstances, separation of powers concerns are di-
minished, for it seems self-evident that just as Congress may
encourage parties to settle a dispute out of court or resort to
arbitration without impermissible incursions on the separa-
tion of powers, Congress may make available a quasi-judicial
mechanism through which willing parties may, at their op-
tion, elect to resolve their differences. This is not to say, of
course, that if Congress created a phalanx of non-Article III
tribunals equipped to handle the entire business of the Arti-
cle III courts without any Article III supervision or control
and without evidence of valid and specific legislative necessi-
ties, the fact that the parties had the election to proceed in

135. Id.
136. Id.
137. Id. at 3259.
138. Id.
139. Id.
140. Id.
141. Id.
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their forum of choice would necessarily save the scheme
from constitutional attack .... But this case obviously bears
no resemblance to such a scenario, given the degree of judi-
cial control saved to the federal courts... as well as the con-
gressional purpose behind the jurisdictional delegation, the
demonstrated need for the delegation, and the limited na-
ture of the delegation.142

Furthermore, the Court felt that the "primary focus" of Con-
gress in establishing the reparations scheme was making the general
federal regulatory scheme of the CEA effective, not on "allocating ju-
risdiction among federal tribunals.' 43 The conferral of the state-law
counterclaim jurisdiction on the CFTC was necessary to assure the
effectiveness of the regulatory scheme, because without such jurisdic-
tion "the purposes of the reparations procedure would have been con-
founded. '144  In addition, Congress had conferred only that
jurisdiction necessary to make the reparations procedure worka-
ble.145 "The CFTC adjudication of common law counterclaims is inci-
dental to, and completely dependent upon, adjudication of
reparations claims created by federal law, and in actual fact is limited
to claims arising out of the same transaction or occurrence as the rep-
arations claim.' 4 6 Under such circumstances, the Court found "the
magnitude of any intrusion on the Judicial Branch" to be "de
minimis.1

' 47

142. Id. at 3260 (citations omitted).
143. Id.
144. Id.
145. Id.
146. Id.
147. Id. The Court also rejected Schor's contention that article III invalidated the

counterclaim jurisdiction for reasons of federalism as well as separation of powers.
See id. at 3261-62. The Court assumed, for the sake of argument, that federalism
principles were relevant to article III analysis, but concluded that such principles were
not violated in Schor. The Court pointed out first that the district courts exercise
ancillary jurisdiction over counterclaims such as the one in Schor. Id. at 3261. This
narrowed the question to whether article III's assumed federalism interests required
that only an article III court hear such claims. The Court disposed of this possibility
by observing that Schor had failed to come up with any historical support for his
"novel theory" that the framers of article III were willing to acquiesce in the grant of
diversity jurisdiction in section II only because they were assured that the federal ju-
diciary would be protected by lifetime tenure and guaranteed salaries. See id. at 3261-
62.

Justice Brennan, joined by Justice Marshall, dissented in Schor. Id. at 3262-66
(Brennan, J., dissenting). The dissenters predictably considered the majority's balanc-
ing test to be improper because it was weighted against judicial independence. Id. at
3264 (Brennan, J., dissenting). They also considered the fact that the CFTC shared
jurisdiction with the district courts to be an inadequate justification, because if the rep-
arations procedure is really "so much more convenient and efficient than litigation in
federal district court" complainants would rarely go to district court, rendering the
sharing of jurisdiction more illusory than real. See id. at 3265 (Brennan, J., dissent-
ing). Finally, the dissenters disagreed that a litigant could waive the right to an article
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IV.

Men and women of the Magistrates' Corps, you are in hot water.
What's that you say, Schor helps you because it plugs consent into the
balancing test as a validating factor? Maybe. But it is the way in
which the test seems to work that causes me to fret for your future.

Look, the Court first held that consent is only dispositive as to
the personal interests of litigants in an impartial article III judge.
This means that consent won't automatically save you. If that is not
bad enough for you, consider that even if consent is plugged into the
separation of powers balancing analysis, the Court just might decide
to balance your jobs away anyhow. Here's why.

If you compare the reasons why the Court validated the CFTC's
counterclaim jurisdiction in Schor with your situation, there appear
to be a number of factors weighing against your validity. First, the
CFTC's jurisdiction was found to deviate from the normal agency
model only in allowing jurisdiction of state-law counterclaims. 148

Your jurisdiction is much broader, contemplating "no subject matter
limits, other than Article III's jurisdictional restraints, on the range
of civil cases, including those requiring jury trial." 149 Second, Schor
found the limited deviation from the agency model constitutional be-
cause the CFTC dealt with a particularized area of the law.150 You,
as observed earlier, can deal with any civil matter.'5 ' Third, the
Court also justified the CFTC's minor deviation from the normal
agency model on the grounds that CFTC orders are enforceable only
by order of the district court, that the CFTC's factual determinations
were reviewable under the "weight of the evidence" standard ap-
proved for ordinary agency determinations in Crowell v. Benson,1 52

and that the CFTC's determinations of law are subject to de novo re-
view.153 You enter judgment in the civil cases you hear, 5 4 and
although your judgments are subject to appellate review by either
the district courts or the courts of appeals, 1 55 there is serious doubt
whether this alone provides adequate article III control for purposes
of separation of powers interests. 5 6 Finally, the Court observed in

III court where one is constitutionally required, because they deemed the separation
of powers and impartial adjudication functions of article III to be inseparable.

148. See supra text accompanying note 134.
149. Note, Article III Limits, supra note 2, at 575. See 28 U.S.C. § 636(c)(1) (1982).
150. See supra text accompanying note 136.
151. See supra text accompanying note 3. See also 28 U.S.C. § 636(c)(1) (1982).
152. 285 U.S. 22 (1932).
153. See supra text accompanying notes 137-38.
154. See 28 U.S.C. § 636(c)(1) (1982).
155. See 28 U.S.C. § 636(c)(3) & (4) (1982).
156. Regarding appellate review, one author has stated:

[Tihe appellate review argument implies that the tenure and salary
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Schor that the CFTC did not exercise all the ordinary powers of a
district court.1 57 You, however, have the power to "conduct any or
all proceedings in a jury or nonjury civil matter, ' 158 including the
power to conduct jury trials' 59 and punish contempts of court.160

However, when the Court in Schor subjected the CFTC's juris-
diction over counterclaims involving "private rights" to a "searching
examination," it concluded that the jurisdiction was valid because
Congress had not attempted to withdraw the determination of the
right from the cognizance of article III courts.161 In part, this was be-
cause the parties had the option of invoking the non-article III repa-
rations procedure or going to district court instead.1 62 Because the
parties must consent to the exercise of your jurisdiction, it may su-
perficially appear that this part of the Schor analysis saves you. I
don't want to be a gloomy Gus, but I must say, as I suggested earlier,
that the overall manner in which the test operates gives me reason to
fear for your livelihood. That is, the Court seemed to say that the
election to proceed either before an article III court or before the
CFTC saved the reparations procedure because there was also pres-
ent "evidence of valid and specific legislative necessities" for the non-
article III procedure. 1 63 Specifically, the Court found that the focus
of Congress was on the need to make a federal regulatory scheme ef-
fective. 16 4 The conferral of state-law counterclaim jurisdiction was
incidental to that purpose, and was described as necessary to avoid

provisions need apply only to appellate judges, a suggestion totally unwar-
ranted by the language of Article III, which encompasses any federal court es-
tablished by Congress. In addition, because the threats to separation of
powers and judicial integrity envisioned by the Framers of article III flow
largely from control of judges' subsistence and tenure, rather than from di-
rect manipulation of the law, appellate review is an inadequate corrective.
It reaches only errors of law, not the subtler corruptions, and, because only a
certain proportion of cases actually go to trial, and even fewer are appealed,
the limited corrective available at the appellate level will not affect the bulk
of litigation.

Note, Article III Limits, supra note 2, at 592 (footnotes omitted). A second author has
stated:

[Few] cases will be subject to scrutiny by an article III judge on appeal; fac-
tual determinations might never be subject to meaningful review. In any
event, Northern Pipeline stands squarely for the proposition that a chance to
appeal a non-article III officer's decision to an article III court does not vali-
date an otherwise unconstitutional delegation.

Note, supra note 7, at 1061-62.
157. See supra text accompanying note 139.
158. 28 U.S.C. § 636(c)(1) (1982).
159. Id.
160. Id. § 636(e).
161. See supra text accompanying notes 140-42.
162. See supra text accompanying note 142.
163. Schor, 106 S. Ct. at 3260.
164. See supra text accompanying note 143.
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defeat of the purposes of the inexpensive and expeditious alternative
of the reparations procedure. 165 Furthermore, Congress had con-
ferred only such jurisdiction over private rights as was necessary to
accomplish this purpose. 166

In contrast, your private rights jurisdiction is not linked to the
effective administration of a substantive federal regulatory scheme,
or indeed to the administration of any body of federal law. You can
hear ordinary diversity cases in which there is no substantive federal
policy at stake at all. Your sole justification is the need to reduce the
caseload of the district courts.16 7 This may be an important federal
legislative concern, 168 but it is not a concern that pertains to the effi-
cacy of any substantive legislative scheme. Moreover, it is disturbing
to contemplate a holding that would allow Congress to create a set of
non-article III courts simply to reduce the general caseload of ex-
isting article III tribunals. Even in Palmore, the justification for non-
article III District of Columbia local courts was based on the need to
reduce the burden on article III courts produced by the obligation of
those courts to administer local District of Columbia laws, not by the
need to reduce the burden produced by their ordinary article III ju-
risdiction. The only legislative responses to general article III
caseload problems that would seem to be consistent with article III
are creation of more article III judges or revisions, including reduc-
tions, in the jurisdiction of article III courts. Indeed, by allowing
Congress to avoid these more politically difficult solutions to mount-
ing caseloads through the device of creating non-article III judges in-
stead, the Court would potentially place at risk more desirable
remedies for the caseload difficulties faced by article III courts. Con-
gress could simply ignore the need for regular consideration of article
III jurisdictional revisions or additional, expensive article III judges
to administer existing jurisdictional grants in favor of less expensive
and more politically palatable non-article III helpers. Over the long
run, such a legislative response might well do more to contribute to
the emasculation of article III values than would direct, politically
motivated attacks on the federal courts.169

I don't mean to say that the news from Schor was all bad. As
stated above, the Court emphasized consent in the Schor separation

165. See supra text accompanying note 144.
166. See supra text accompanying notes 144-46.
167. See supra text accompanying notes 30, 50.
168. See supra text accompanying note 50.
169. I know, I know. Now I am not examining Schor to determine how it affects

your fate. I am sermonizing. But as my younger son would say, "Cut me a break,
dudes." After 168 footnotes, I think I deserve to express my opinion. Besides, I am
about to try to help you.
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of powers analysis because consent insured that the private rights
claims in question had not wholly been withdrawn from the control
of article III courts.170 One possible interpretation of the Court's
opinion is that consent plus other mechanisms of article III control
will preserve a non-article III scheme from invalidation, even if sub-
stantive legislative justifications for the scheme are absent. If so,
there are features of your jurisdiction that provide cause for good
cheer.

For one thing, unlike the bankruptcy judges, who were ap-
pointed by the Executive with the advice and consent of the Sen-
ate,171 you are appointed by the district courts.172 Your salaries are
established by the Judicial Conference of the United States, based on
recommendations made by the Judicial Councils of the Circuits, the
district courts, and the Director of the Administrative Office of the
United States Courts.173 You have a statutory guarantee that your
salaries will not be reduced during your term of office below the
level fixed at the beginning of your term.174 In addition, you may be
removed from office during your term only by the district courts, and
only for "incompetency, misconduct, neglect of duty, or physical or
mental disability," or if the Judicial Conference determines that the
services performed by your office are no longer needed. 75 Once in
office, you must be designated by the district court to exercise the
consent jurisdiction.176 The district court may take a case away from
you on its own motion "for good cause shown" or "under extraordi-
nary circumstances shown by any party,' 7 7 and, of course, you are
subject to article III judicial control through the provisions for appel-
late review of your decisions discussed earlier.178

In terms of the separation of powers concerns that were at the

170. The Court stated:
This is not to say ... that if Congress created a phalanx of non-Article III
tribunals equipped to handle the entire business of the Article III courts
without any Article III supervision or control and without evidence of valid
and specific legislative necessities, the fact that the parties had the election to
proceed in their forum of choice would necessarily save the scheme from
constitutional attack.

Schor, 106 S. Ct. at 3260 (emphasis added). See supra text accompanying note 142.
171. See supra text accompanying note 58.
172. See 28 U.S.C. § 631(a) (1982).
173. See id. § 633(b); id. § 634(a) (Supp. III 1985).
174. See id. § 634(b) (1982).
175. See id. § 631(i). Well, you could also be called to active duty with the Army.

See id. § 631(j)(1). What kind of government job is it that won't prevent someone from
being called up for active service? Are you sure you want these jobs?

176. See id. § 636(c)(1). This "designation" is, of course, not done on a case-by-
case basis, but wholesale, by local rule. See D. NEB R. 44(H).

177. 28 U.S.C. § 636(c)(6) (1982).
178. See supra text accompanying note 155. As observed earlier, appellate review

by an article III court alone might not be enough to save you. See supra note 156 and
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heart of the Schor decision, these provisions for article III control
may save you. Schor was concerned about threats of encroachment
by Congress or the executive on the judiciary.179 Such threats exist,
under the reasoning of the decision, when Congress confers jurisdic-
tion of "private rights" disputes on non-article III tribunals and at
the same time reduces or eliminates article III control over the dis-
pute.18 0 When article III control is retained, as in Schor and, argua-
bly even more in your case, perhaps there exists no constitutional
difficulty.

True, there are those who have argued that article III values are
undermined just as much by control of judges by other judges as they
would be by control of judges by the other branches of govern-
ment.18 1 However, after Schor these objections to your validity
would seem to be obviated. To the extent that the objections relate
to the article III guarantee to litigants of an impartial judge, Schor
makes it clear that the consent of the parties will result in waiver of
the guarantee. 82 Furthermore, the Schor opinion treated article III
as if it contained only two functions, the waivable function of protect-
ing litigants and the nonwaivable function of protecting the judiciary
from emasculation by the other branches of government.18 3 Yet it is
the latter function that the Court seemed to state might be preserved
by sufficient article III control of the non-article III tribunals in
question.'

8 4

Still, I have these nagging doubts. Part of the doubts are based
on the question of the effectiveness of the article III controls over
you. Some people have uncharitably suggested that docket pressures
will make the designation requirement'8 5 meaningless, and that few
cases will present the good cause or extreme circumstances 8 6 justify-
ing withdrawal of a case from you.'8 7 These same people are the
ones who don't think article III appellate review is much of a safe-

accompanying text. However, appellate review plus the other mechanisms of control
listed in the text may be enough.

179. Schor, 106 S. Ct. at 3259-60.
180. Id. at 3260. See also supra note 170.
181. In Northern Pipeline, the plurality opinion stated that "[t]he guarantee of

life tenure insulates the individual judge from improper influences not only by other
branches but by colleagues as well, and thus promotes judicial individualism." North-
ern Pipeline, 458 U.S. at 59 n.10. See Kaufman, Chilling Judicial Independence, 88
YALE L.J. 681, 713 (1979); Note, supra note 7, at 1062-63; Note, Article III Limits, supra
note 2, at 583-84.

182. See supra text accompanying notes 124-27.
183. Schor, 106 S. Ct. at 3257.
184. See supra text accompanying notes 179-80.
185. See supra text accompanying note 176.
186. See supra text accompanying note 177.
187. See Note, supra note 7, at 1061.
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guard.1 88 We can ignore these nay sayers, however, for two reasons.
First, the other elements of article III control discussed above may be
enough by themselves to save you.189 Second, to hold the article III
control mechanisms inadequate, the Supreme Court would have to
look at reality, but reality has two faces. The reality of inadequate
article III control may be outweighed by the reality of your useful-
ness in reducing docket congestion.

A more serious doubt is based on the fact that, as stated above,190

the Court's opinion in Schor seemed to treat the validity of the non-
article III private rights jurisdiction of the CFTC as dependent both
on adequate article III control and on the existence of an adequate,
substantive congressional justification, as well as on the limited na-
ture of the private rights jurisdiction conferred. The Court stated
that Congress had not overstepped the article III boundaries in con-
ferring private rights jurisdiction on the CFTC, "given the the degree
of judicial control saved to the federal courts ... as well as the con-
gressional purpose behind the jurisdictional delegation, the demon-
strated need for the delegation, and the limited nature of the
delegation."' 9 1 This may mean that, however great the article III
controls, whenever a non-article III adjunct is given the power to
enter final judgment in a case, there must always exist some ade-
quate, substantive legislative purpose for bypassing article III, and
the jurisdictional grant must be only as extensive as is necessary to
achieve that purpose. If this is the correct way to read Schor, you are
doomed. Maybe the Court did not mean what it seemed to say. Lets
hope so, for your sake.

Finally, I guess I am still bothered by the fact that use of a pure
caseload justification seems to be an abdication of Congress' responsi-
bilities under article 111.192 Using practical justifications to justify
bypassing article III is bad enough even when Congress is attempting
to effectuate permissible substantive goals under article I and sub-
stantial article III control is preserved-Congress' article I powers
are so broad that it's hard to see what would keep it from bypassing
article III in all federal question cases by offering up article I justifi-
cations if it wanted to do so.193 However, at least the need for practi-
cal, substantive justifications limits Congress' options to the
permissible goals that may be found in article I. Even that meager
limitation disappears with a pure caseload justification, because

188. Id. at 1061-62. See supra note 156 and accompanying text.
189. See supra text accompanying notes 171-75.
190. See supra text accompanying notes 161-66.
191. Schor, 106 S. Ct. at 3260 (emphasis added).
192. See supra text accompanying notes 167-69.
193. See supra text accompanying notes 29-31.
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under an unadorned caseload justification, Congress is bypassing arti-
cle III in order to achieve article III goals. Can that really be permis-
sible? If so, the world will end at twelve midnight on the day the
Court says so.

Before I make an actual prediction about your job security, I do
have one suggestion. If you are held unconstitutional, why don't all
of you apply for jobs as bankruptcy judges? Under Schor, their new
grant of jurisdiction looks O.K.

V.

In the Bankruptcy Amendments and Federal Judgeship Act of
1984,194 Congress restructured the jurisdiction of the bankruptcy
courts in response to the Supreme Court's decision in Northern Pipe-
line. The Act established a bankruptcy court for each district.1 95

The judges of the bankruptcy courts are appointed by the United
States Courts of Appeals for the circuit in which the bankruptcy
judges are to serve.'9 The bankruptcy judges serve fourteen year
terms197 and receive salaries at a rate determined under the Federal
Salary Act of 1967, subject to adjustment under 28 U.S.C. § 461.198
The judges may be removed during their terms of office by the judi-
cial council of the circuit in which they serve, but "only for incompe-
tence, misconduct, neglect of duty, or physical or mental
disability.' 99

Under the new Act, the bankruptcy jurisdiction is conferred on
the United States district courts, as it was under the 1978 Act.20 0

However, under the old Act, the bankruptcy court for the district
was directed to exercise all of the jurisdiction conferred on the dis-
trict courts,20 ' while the new Act provides that the district courts
"may provide that any or all cases under title 11 and any or all pro-
ceedings arising under title 11 or arising in or related to a case under
title 11 shall be referred to the bankruptcy judges for the district,"20 2

and further provides that the bankruptcy judges "may hear and de-
termine all cases under title 11 and all core proceedings arising under

194. Pub. L. No. 98-353, 98 Stat. 333 (codified at 28 U.S.C. §§ 151-58 (Supp. III
1985)).

195. 28 U.S.C. § 151 (Supp. III 1985).
196. Id. § 152(a)(1), (a)(3).
197. Id. § 152(a)(1).
198. Id. § 153(a).
199. Id. § 152(e).
200. Compare 28 U.S.C. § 1334 (Supp. III 1985) (discussing bankruptcy jurisdic-

tion under the new Act) with id. § 1471 (1982) (discussing bankruptcy jurisdiction
under the old Act).

201. Id. § 1471(c) (1982).
202. Id. § 157(a) (Supp. III 1985).
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title 11, or arising in a case under title 11" referred to them by the
district court.20 3 The judges are given the power to "enter appropri-
ate orders and judgments" subject to appellate review.20 4 A district
court may withdraw a case from a bankruptcy judge on its own mo-
tion or on the motion of any party for "cause shown. '20 5

The bankruptcy jurisdiction is further divided into "core pro-
ceedings" and "proceedings otherwise related to a case under title 11"
("non-core proceedings"). 20 6 This classification was obviously de-
signed to produce the legal conclusion that "core proceedings" in-
volved "public rights" of the sort that can be adjudicated by a non-
article III court under the Supreme Court's decisions. In Northern
Pipeline, the plurality opinion stated:

Appellants argue that a discharge in bankruptcy is indeed a
"public right," similar to such congressionally created bene-
fits as "radio station licenses, pilot licenses, or certificates for
common carriers" granted by administrative agencies ...
But the restructuring of debtor-creditor relations, which is at
the core of the federal bankruptcy power, must be distin-
guished from the adjudication of state-created private rights,
such as the right to recover contract damages that is at issue
in this case. The former may well be a "public right," but the
latter obviously is not.20 7

Core proceedings are indeed defined under the new Act in such a
fashion as to bring them within the central and fundamental pur-
poses of the bankruptcy power.208 However, this does not mean that

203. Id. § 157(b).
204. Id.
205. Id. § 157(d).
206. Id. § 157(b)(2)-(3).
207. Northern Pipeline, 458 U.S. at 71.
208. Defining "core proceedings," 28 U.S.C. § 157(b)(2) (Supp. III 1985) provides:

Core proceedings include, but are not limited to -
(A) matters concerning the administration of the estate;
(B) allowance or disallowance of claims against the estate or exemp-

tions from property of the estate, and estimation of claims or interest for the
purposes of confirming a plan under chapter 11 or 13 of title 11 but not the
liquidation or estimation of contingent or unliquidated personal injury tort or
wrongful death claims against the estate for purposes of distribution in a case
under title 11;

(C) counterclaims by the estate against persons filing claims against the
estate;

(D) orders in respect to obtaining credit;
(E) orders to turn over property of the estate;
(F) proceedings to determine, avoid, or recover preferences;
(G) motions to terminate, annul or modify the automatic stay;
(H) proceedings to determine, avoid, or recover fraudulent

conveyances;
(I) determinations as to the dischargeability of particular debts;
(J) objections to discharges;
(K) determinations of the validity, extent, or priority of liens;
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core proceedings are always and exclusively governed by federal law.
The Act provides:

The bankruptcy judge shall determine, on the judge's
own motion or on timely motion of a party, whether a pro-
ceeding is a core proceeding under this subsection or is a pro-
ceeding that is otherwise related to a case under title 11. A
determination that a proceeding is not a core proceeding
shall not be made solely on the basis that its resolution may
be affected by State law.20 9

Bankruptcy judges, of course, hear core proceedings under the
Act, but they also hear non-core proceedings.2 10 In the latter pro-
ceedings, however, the bankruptcy judge submits proposed findings
of fact and conclusions of law to the district court, which enters the
final order or judgment in the case after considering the proposed
findings and conclusions and after reviewing de novo matters to
which any party has objected.21 ' If all the parties consent, the bank-
ruptcy judge may "hear and determine" non-core proceedings and
enter "appropriate orders or judgments. '21 2

The district court has jurisdiction under the Act to hear appeals
from final judgments of the bankruptcy judges, and with leave of
court, from interlocutory orders and decrees as well, in core and non-
core proceedings. 213 The judicial council of the circuit is, however,
authorized to establish a bankruptcy appellate panel comprised of
bankruptcy judges within the circuit, to hear appeals from the final
and interlocutory judgments of the bankruptcy judges with the con-
sent of the parties and after a majority of the district judges have
voted to authorize referral of such appeals to the appellate panel.2 1 4

(L) confirmations of plans;
(M) orders approving the use or lease of property, including the use of

cash collateral;
(N) orders approving the sale of property other than property resulting

from claims brought by the estate against persons who have not filed claims
against the estate; and

(0) other proceedings affecting the liquidation of the assets of the es-
tate or the adjustment of the debtor-creditor or the equity security holder re-
lationship, except personal injury tort or wrongful death claims.

In addition, 28 U.S.C. § 157(b)(5) (Supp. III 1985) provides:
The district court shall order that personal injury tort and wrongful death
claims shall be tried in the district court in which the bankruptcy case is
pending, or in the district court in the district in which the claim arose, as de-
termined by the district court in which the bankruptcy case is pending.

Id.
209. Id. 28 U.S.C. 157(b)(3) (Supp. 1985).
210. Id. § 157(c)(1).
211. Id.
212. Id. § 157(c)(2).
213. Id. § 158(a).
214. Id. § 158(b)(1).
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Further appellate review by the courts of appeals is also
authorized.

215

Under the Supreme Court's decisions from Northern Pipeline
through Schor, a strong argument can be made that the new bank-
ruptcy jurisdiction is constitutional. First, under the reasoning of the
plurality in Northern Pipeline, it is probable that core proceedings
under the new Act will be classified as "public rights," because they
involve the restructuring of debtor-creditor relations, which is the
most basic feature of the federal bankruptcy power.21 6 This conclu-
sion is strengthened by Thomas v. Union Carbide Agricultural217

products, discussed above,2 18 which held that the fact that a dispute is
entirely between private parties does not necessarily make the case a
"private rights" case. 219 True, some core proceedings in bankruptcy
will not be governed exclusively by federal law,220 and this is the one
doubt that exists about the constitutionality of the new jurisdiction.
The Supreme Court has not yet directly indicated whether a proceed-
ing that would otherwise be classifiable as a "public rights" proceed-
ing will have to be excluded from that category because of the
applicability of state law to some matters in the proceeding. How-
ever, the rationale of the "public rights" doctrine, assuming that the
Court adheres to it in the future,221 is not necessarily inconsistent
with the adjudication by bankruptcy judges of core matters "af-
fected" by state law. Both the plurality in Northern Pipeline222 and
the opinion in Thomas 223 indicated that the essence of the "public
rights" doctrine was whether Congress might have conclusively de-
termined the matter in question by itself. The jurisdiction of the
bankruptcy court over core matters in which state law may be in-
volved seems, likewise, to have been based on the theory that Con-
gress has the power to modify state law in such cases by the direct
enactment of substantive legislation, if it chooses.224 This, coupled
with the practical fact that the contrary conclusion would prevent
bankruptcy judges from entering dispositive orders without the con-

215. Id. § 158(d).
216. See supra notes 207-08 and accompanying text.
217. 105 S. Ct. 3325 (1985).
218. See supra text accompanying notes 92-104.
219. See supra text accompanying notes 95-101.
220. See supra text accompanying note 209.
221. The entire "public rights"-"private rights" dichotomy has been attacked as a

method of evaluating whether matters may be committed to non-article III courts.
Redish, Legislative Courts, Administrative Agencies, and the Northern Pipeline Deci-
sion, 1983 DUKE L.J. 197, 204-14.

222. Northern Pipeline, 458 U.S. at 68.
223. Thomas, 105 S. Ct. at 3337.
224. See 1 COLLIER ON BANKRUPTCY 3.01[2][b][iv], at 3-25 to 3-26 (L. King 15th

ed. 1985).
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sent of the parties "in almost any dispute arising in a bankruptcy
case,"225 strongly militates in favor of the validity of the bankruptcy
judges' jurisdiction in core proceedings in which state law issues are
present.

In addition to the "public rights" nature of core proceedings, a
far greater degree of judicial control has now been provided over
both core and non-core proceedings in bankruptcy than existed under
the act invalidated in Northern Pipeline. In particular, bankruptcy
judges are now appointed by the United States Courts of Appeals,
rather than by the President with the advice and consent of the Sen-
ate.226 The tenure,2 27 salary,228 and removal2 29 provisions of the old
and new Acts do not differ materially. However, as noted earlier, un-
like the old Act, which provided for automatic exercise of the bank-
ruptcy jurisdiction by the bankruptcy court,230 the new Act requires
that the bankruptcy judges can hear cases only if the district court so
provides.231 In addition, in non-core proceedings in which there is no
consent by the parties, the bankruptcy judge only makes proposed
findings of fact and conclusions of law to the district court; the dis-
trict court enters final orders and judgments, and then only after de
novo review of matters to which the parties object.23 2 This latter
provision obviates any objection that a non-core proceeding has been
withdrawn from article III control. Furthermore, although, with con-
sent, the bankruptcy judges may hear and enter final judgment in
non-core cases, 233 under Schor, consent obviates any objection to non-
article III adjudication made on grounds of the parties' right to an in-
dependent judge.234 As far as the separation of powers interests sup-
porting article III are concerned, consent also weighs in the balance
in favor of validity. This is because under Schor the consent require-
ment leaves the "power to take jurisdiction of bankruptcy matters"
unaffected.235 Further article III control is provided by the power of

225. Id. 3.01[2][c], at 3-34.
226. Compare 28 U.S.C. § 152(a)(1) (Supp. III 1985) (authorizing courts of appeals

to appoint bankruptcy judges) with id. § 152 (1982) (providing that the President was
to appoint bankrutpcy judges).

227. Compare id. § 152(a)(1) (Supp. III 1985) (fixing tenure at fourteen years) with
id. § 153(a) (1982) (fixing tenure at fourteen years).

228. Compare id. § 153(a) (Supp. III 1985) (providing a procedure for fixing salary)
with id. § 154 (1982) (providing for an adjustable salary of $50,000).

229. Compare id. § 152(e) (Supp. III 1985) (providing considerations and proce-
dures for removal) with id. § 153(b) (1982) (providing considerations and procedures
for removal).

230. Id. § 1471(c) (1982). See supra text accompanying note 201.
231. 28 U.S.C. § 157(a) (Supp. III 1985). See supra text accompanying note 202.
232. 28 U.S.C. § 157(c)(1) (Supp. III 1985). See supra text accompanying note 211.
233. 28 U.S.C. § 157(c)(2) (Supp. III 1985). See supra text accompanying note 212.
234. See supra text accompanying notes 124-27, 181-84.
235. See supra text accompanying note 142.
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the district court to withdraw any proceeding, core or non-core, from
the bankruptcy judges for cause on its own motion or on the motion
of a party.236 This is a considerably less restrictive standard for with-
drawal than provided for in the case of magistrates.237 Final article
III control is, of course, provided for through ordinary appellate re-
view by the district courts or courts of appeals. 23 8

The provisions for article III control of bankruptcy judges are
slightly stronger than in the case of magistrates because of the less
restrictive withdrawal provisions, but the other control mechanisms
in non-core consent cases are about the same as those for you magis-
trates, with the same possible weaknesses. 239 However, unlike the
case of the magistrates, the validity of the new bankruptcy jurisdic-
tion is not solely dependent on an interpretation of Schor that would
allow a substantial amount of article III judicial control alone to save
a scheme of non-article III courts.240 On the contrary, even if Schor
is read to mean that adequate provision for article III control must
always be accompanied by a satisfactory substantive legislative justifi-
cation under article 1,241 the bankruptcy judges possess such a justifi-
cation, while you magistrates do not. As Justice White stated in
Northern Pipeline:

[T]he very fact of extreme specialization may be enough, and
certainly has been enough in the past, to justify the creation
of a legislative court. Congress may legitimately consider
the effect on the federal judiciary of the addition of several
hundred specialized judges: We are, on the whole, a body of
generalists. The addition of several hundred specialists may
substantially change, whether for good or bad, the character
of the federal bench. Moreover, Congress may have desired
to maintain some flexibility in its possible future responses
to the general problem of bankruptcy. There is no question
that the existence of several hundred bankruptcy judges
with life tenure would have severely limited Congress' fu-
ture options. Furthermore, the number of bankruptcies may
fluctuate, producing a substantially reduced need for bank-
ruptcy judges. Congress may have thought that, in that
event, a bankruptcy specialist should not as a general matter
serve as a judge in the countless nonspecialized cases that
come before the federal district courts. It would then face

236. See 28 U.S.C. § 157(d) (Supp. III 1985).
237. See supra text accompanying note 177.
238. See supra text accompanying notes 213-15.
239. See supra text accompanying notes 185-88.
240. See supra text accompanying notes 170-80, 190-91.
241. See supra text accompanying notes 161-66, 190-91.
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the prospect of large numbers of idle federal judges.242

In sum, the division of the bankruptcy jurisdiction between core,
or "public rights," proceedings, and related, or "private rights," pro-
ceedings, with enhanced article III control over both sorts of proceed-
ings, but especially over the private rights proceedings, arguably
protects the bankruptcy jurisdiction from constitutional attack. This
is especially so, given the substantive legislative justification for non-
article III adjudication that is present in bankruptcy cases. However,
the scheme is only "arguably" valid because the Supreme Court's de-
cisions on the permissible extent to which Congress can resort to
non-article III courts to adjudicate state claims place Congress in a
position analogous to that of a manager of a good professional base-
ball team.243 Congress is going to win a substantial percentage of the
time, but is also going to lose some no matter what it does. All it can
do is make decisions that will put it in a position to win if it gets the
breaks. It seems to have done that in the new bankruptcy legislation,
but time and chance happeneth to us all.

VI.

O.K., so you don't want to be bankruptcy judges. I don't blame
you. Even when a bankruptcy case has a lot of interesting procedural
questions in it, it is still one of the dullest subjects imaginable-even
duller than tax, if that is possible.2 4 4 The question is, then, what will
become of you when and if the Supreme Court gets around to ruling
on your validity?

I must say, if it were up to me, I would hold you unconstitu-
tional.245 I just can't get over the feeling that, despite the control
that is exercised over you by ordinary federal courts, reducing the
general article III caseload of article III courts ought not, by itself, to
be an adequate justification for bypassing the requirements of article
III. Still, if I had to make a prediction, I would guess that, despite
the doubts created by the Schor decision, you will be held valid.246

The plain fact is, you are very useful in alleviating the caseload bur-

242. Northern Pipeline, 458 U.S. at 118 (White, J., dissenting) (footnotes
omitted).

243. I love baseball analogies.
244. In fact, the reason bankruptcy judges are appointed for only fourteen-year

terms is that no one can deal with bankruptcy any longer than that. After only five
years or so, the judges become so dull that no one invites them to parties anymore.

245. Fortunately for you, it is not up to me. My appointment to the federal
bench has been inexplicably delayed. My attempts to find out the reasons for the
delay have been frustrated by the failure of the President and the Attorney General
to return my calls. Clearly, the President is not being well served by his advisors.

246. Remember how bad my predictions have been so far, though. See supra
text accompanying note 53.
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den on the district courts, and you are likely to be even more useful
in the future as caseloads increase further. The truth is, Congress
can't be expected to do much of a sensible nature to deal with the
caseload "crisis." There has been no general revision or reform of
the judicial code since 1948-almost forty years. That is a national
disgrace. Furthermore, to be effective, revisions of federal jurisdic-
tion to deal with mounting caseloads would probably also have to be
accompanied by widespread scrutiny of federal substantive laws to
determine which of those laws might need revision to prevent the ex-
acerbation of caseload problems. Reforms extending from the elimi-
nation of substantive ambiguities that spawn unnecessary litigation to
outright repeal would be the foreseeable result of such a reexamina-
tion. However, it is unlikely in the extreme that such efforts in
either jurisdictional or substantive areas can be expected from Con-
gress. Therefore, you may be saved because your enabling legislation
is already in place and you are a useful second or third choice remedy
for potentially crippling caseload burdens.

It is also possible, as mentioned above, that Schor will be inter-
preted to require only a sufficient degree of article III control to vali-
date a scheme of non-article III courts.24 7 If so, the absence of an
article I substantive justification may not harm you. Or, maybe the
Court will simply forget about Schor when it decides your case. 248 I

sure hope something happens to help you out. You are a nice bunch
of people. No hard feelings?

247. See supra text accompanying notes 170-78. Surely this would be true if the
degree of control were made great enough. For example, if your legislation were
changed to require you to submit proposed findings of fact and conclusions of law to
the district court in every case, you would surely be O.K. under the Raddatz holding.
See supra text accompanying notes 85-86. This would, of course, affect your usefulness
greatly, but it would save you from extinction.

248. In the Harvard Law Review: The Supreme Court, 1985 Term, Schor is not
even treated as a leading case. See generally Leading Cases, The Supreme Court, 1985
Term, 100 HARV. L. REV. 100, 100-303 (1986) (including notes on recent leading cases).
See also 100 HARV. L. REV. 1, 2-3 (including a table of cases discussed). If the Harvard
Law Review doesn't think Schor is important, maybe the Court will, in quiet embar-
rassment, simply forget about it.
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