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In Part I of this article, Professor Whitten reviewed rel-
evant historical materials on the full faith and credit
clause to determine the original meaning of this clause.
His major conclusions were three. First, the Constitution
and implementing Act of 1790 declared that state records
and judgments, properly authenticated, should be received
in evidence in other states to the same extent they would be
so received in the state from which they were taken. The
Supreme Court erroneously interpreted the Act of 1790 to
mean conclusive effect on the merits should be given any
state judgment rendered with proper domestic and inter-
national jurisdiction. Second, Congress, not the Supreme
Court, had exclusive authority to modify the fundamental
rules of jurisdiction existing between the states. Third, the
states did not have the power unilaterally to expand their
jurisdiction under the international rules, although they
did have the power to make their own regulations concern-
ing social jurisdiction. In Part II, Professor Whitten exam-
ines the original meaning of the due process clause of the
fourteenth amendment, in order to evaluate whether the
Supreme Court correctly incorporated the traditional rules
of international jurisdiction into that clause in the case of
Pennoyer v. Neff.

I. INTRODUCTION

In establishing the original meaning of the due process clause
of the fourteenth amendment as applied to jurisdictional matters,
we are investigating one aspect of the recurrent question whether
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the Creighton Law Review.
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that clause has a "substantive" component. That is, the rules of
jurisdiction enforced against the states in full faith and credit
cases and incorporated into the due process clause as sovereignty-
based limits upon the power of state legislatures in Pennoyer v.
Neff are ordinarily viewed as "substantive due process restrictions
on legislative power, as distinguished from restrictions that limit
the legislature's power to innovate 'procedurally' to affect matters
such as notice and opportunity to be heard.1 Used in this sense the
expression "substantive restrictions" includes the "sovereignty-
based territorial limits," while the phrase "procedural restrictions"
excludes them. 2

The investigation which follows will, therefore, examine
whether the due process clause of the fourteenth amendment was
designed to include such "substantive" components; specifically,
whether the opinion of the Supreme Court of Georgia in Dearing v.
Bank of Charleston or, alternatively, that of the Supreme Court of
Indiana in Beard v. Beard correctly represented the relationship of
"due process of law" to the international rules of jurisdiction.3 In
this latter respect, we will ultimately compare the decision in Pen-
noyer v. Neff with the "original meaning" of due process estab-
lished by the available evidence, in order to assess the validity of
Justice Field's incorporation of territorial rules of jurisdiction into
the due process clause.

In our investigation we will be concerned with the pre-Civil
War context of "due process of law," because this context will de-
termine the "maximum limits" on what the expression "due proc-
ess of law" could have meant to the audience addressed.4 It is of

some importance to examine both the English and the American
colonial background of the phrase. The probable meaning of "due
process of law" in English law had some influence on the under-
standing of the expression in America; and the equation of the
phrase "law of the land" with "due process of law" by Sir Edward
Coke had an important impact in shaping the interpretation of

1. See R. FIELD, B. KAPLAN, & K. CLERMONT, MATERIALS FOR A BASIC COURSE IN

CIVIL PROCEDURE 717 nn. e&f and accompanying text.
2. I will later point out how the labels "substantive" and "procedural" are in-

adequate analytically to solve the problem of whether due process legitimately im-
poses any territorial limits upon the power of state legislatures to extend the
jurisdiction of their courts to nonresidents. See text accompanying notes 261-71 in-
fra. See also § VI infra.

3. Dearing is discussed in Whitten, The Constitutional Limitations on State-
Court Jurisdiction-A Historical-Interpretative Reexamination of the Full Faith
and Credit and Due Process Clauses (Part I), 14 CREIGHTON L. REV. 499, 579-80
(1980) [hereinafter cited as Whitten-Pt. I]; Beard is discussed in Whitten-Pt. I
supra, at 584-85.

4. See Whitten-Pt. I, supra note 3, at 35.
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state law of the land clauses before the Civil War. However, our
exploration of English materials will be less important than it was
in examining the meaning of the terms "faith" and "credit" in Part
One. Here we are interested primarily in the meaning of due proc-
ess of law that had been established by the time the fourteenth
amendment was ratified. The most important sources in establish-
ing that meaning will be American treatise writers, state and fed-
eral court decisions interpreting state law of the land and due
process clauses, and federal decisions interpreting the due process
clause of the fifth amendment. The point has already been made
that context is critical in determining meaning.5 Identical expres-
sions derived from different contexts can mean radically different
things. It is thus important to examine the respective contribu-
tions to the context of the fourteenth amendment made by English
and American authorities with this understanding of their relative
importance clearly in mind.

There will also exist certain interpretative difficulties with the
context of due process of law that did not exist, or did not exist to
the same extent, with the context of full faith and credit. As we
will see, there were many applications of the due process concept
in American decisions prior to the Civil War. How is it possible to
determine which of these applications formed a legitimate part of
the expression "due process of law" in the fourteenth amendment?
Specifically, there may be any one of four difficulties involved in
evaluating the context: (i) what conclusion should be drawn about
meaning when there are a majority of cases accepting a certain ap-
plication of due process and a minority of cases rejecting the same
application; (ii) what conclusion should be drawn about meaning
when there are a few, but not a majority of, decisions applying the
due process concept in a certain way, but no cases actually re-
jecting the application; (iii) what conclusion should be drawn
about meaning when there are a minority of decisions accepting a
particular application and a minority rejecting the same applica-
tion, but a majority of states have not spoken on the question ei-
ther way; (iv) finally, what should be concluded about the proper
scope of a constitutional provision's application, when the context
in which it was framed and ratified reveals that the language used
embodied a certain general principle which is capable of imple-
mentation through a variety of different rules of decision?

Section II will briefly investigate the pertinent background of
due process in English law and the American colonies. Section III
will then examine the interpretative problems described in the

5. See Whitten-Pt. I, supra note 3, at 34.
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preceding paragraph and the pre-fourteenth amendment state and
federal decisions interpreting state law of the land and due process
clauses and the due process clause of the fifth amendment. Sec-
tion IV will canvas the relevant materials on the adoption of the
fourteenth amendment due process clause; and section V will ex-
amine the "due process reasoning" of Pennoyer v. Neff against the
background established. Section VI will conclude with a discus-
sion of the proper "modern" interpretation of the due process
clauses of the Constitution.

II. ENGLISH AND COLONIAL BACKGROUND OF DUE

PROCESS OF LAW

A. THE ENGLISH BACKGROUND

Early American concepts of due process of law originated in
the law of the land clause of the Magna Charta and its interpreta-
tion by Sir Edward Coke.6 Chapter 39 of the Great Charter, trans-
lated, read, as follows: "No freeman shall be taken and
imprisoned, or disseised, or outlawed, or exiled, or in any way de-
stroyed, nor will we go upon him, nor will we send upon him, ex-
cept by the lawful judgment of his peers and [or?] by the law of the
land."'7 The key words are, "per legem terrae," "by the law of the
land."8

6. Valuable discussions of the origins of due process in the Magna Charta ap-
pear in R. BERGER, GOVERNMENT BY JUDICIARY 195-96 (1977) [hereinafter cited as
BERGER-JUDICIARY]; 2 W. CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HIs-
TORY OF THE UNITED STATES 1103 (1953); A.E. HOWARD, THE ROAD FROM RUNNYMEDE

298-315 (1968); W. MCKECHNIE, MAGNA CHARTA 441 (1905); H. MEYER, THE HISTORY
AND MEANING OF THE FOURTEENTH AMENDMENT 128-40 (1977); R. MOTr, DUE PROCESS
OF LAw 1-87 (Da Capo ed. 1973); Denning, Constitutional Developments in Britain,
in THE FOURTEENTH AMENDMENT 116 (B. Schwartz ed. 1970); W. GUTHRIE, Magna
Charta, in MAGNA CHARTA AND OTHER ADDRESSES 1 (Books For Libraries Press ed.
1969); Miller, The Forest of Due Process of Law: The American Constitutional Tradi-
tion, in DUE PROCESS: NoMos XVIII 1, 4-11 (J.R. Pennock & J.W. Chapman ed.
1977); Berger, "Law of the Land" Reconsidered, 74 Nw. U. L. REV. 1 (1979) [hereinaf-
ter cited as Law of the Land]; Corwin, The Doctrine of Due Process of Law Before
the Civil War, 24 HARV. L. REV. 366, 368-70 (1911); Howe, The Meaning of "Due Proc-
ess of Law" Prior to the Adoption of the Fourteenth Amendment, 18 CAL. L. REV. 583,
583 (1930); Jurow, Untimely Thoughts: A Reconsideration of the Origins of Due Proc-
ess of Law, 19 AM. J. L. HIST. 265 (1975); McIlwain, Due Process of Law in Magna
Charta, 14 COLUM. L. REV. 27 (1914).

7. See H. MEYER, supra note 6, at 128; see also A.E. HOWARD, supra note 6, at
298.

8. The original Latin text was, as follows: "Nullus liber homo capiatur vel im-
prisonetur, aut disseisiatur, aut utlagetur, aut exuletur, aut aliquo modo destruatur,
nec super eum ibimus, nec super eum mittemus, nisi per legale judicium parium
suorum vel per legem terrae". Chapter 29 of Henry III's reissue of 1225. See 9 Hen.
III c. 29 (1225), quoted in E. COKE, THE SECOND PART OF THE INSTITUTES OF THE

LAWS OF ENGLAND 45 (1642). Chapter twenty-nine varied somewhat in wording.
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In explaining this phrase, Coke stated: "No man shall be dis-
seised ... unlesse it be by the lawful judgem, that is, verdict of his
equals (that is, of men of his own condition) or by the law of the
land (that is, to speak it once for all) by the due course, and
processe of law."9 Later, he cited a case in which a custom of a
town provided that the lord might enter the freehold of the tenant
"if the tenant cease by two years" and hold the freehold until the
arrearages had been satisfied. This "was adjudged a custom
against the law of the land, to enter into a mans freehold in that
case without action or answer."'1  Subsequently, he again ex-
plained the phrase "by the law of the land":

For the true tense and exposition of these words, see the
statute of 37 E. 3. cap. 8. where the words, by the law of the
land, are rendered, without due process of law, for there it
is said, though it be contained in the great charter, that no
man be taken, imprisoned, or put out of his freehold with-
out process of the law; that is, by indictment or present-
ment of good and lawfull men, where such deeds be done
in due manner, or by writ originall of the common law.

Without being brought in to answere but by due proc-
ess of the common law.

No man be put to answer without presentment before
justices, or thing of record, or by due process, or by writ
originall, according to the old law of the land."

In fact, the expression "due process of law" had appeared in a
number of statutes at the time Coke wrote the Second Institute.'2

In 1352, during the reign of Edward III, a statute used the expres-
sions "law of the land," "process made by writ original at the com-
mon law," and "course of the law" to guarantee that no one could
be deprived of basic rights without a hearing.'3 Two years later, in

9. E. COKE, supra note 8, at 46. In the preceding paragraph, Coke had also
stated, as follows:

That no man be taken or imprisoned, but per legem terrae, that is, by the
common law, statute law, or custome of England; for these words per legem
terrae, being towards the end of this chapter, doe referre to all the prece-
dent matters in this chapter, and this hath the first place, because the lib-
erty of a mans person is more precious to him, then all the rest that follow,
and therefore it is great reason, that he should by law be relieved therein, if
he be wronged, as hereafter shall be shewed.

Id.
10. Id. at 46-47.
11. Id. at 50. Coke's reference to the statute should be to 37 Ed. III, c. 18 (1363).
12. See the excellent discussion of the statutes in Jurow, supra note 6, at 266-

71. See also H. MEYER, supra note 6.
13. 25 Ed. III, Stat. 5, c. 4 (1352). The statute read as follows:
Whereas it is contained in the Great Charter of the Franchises of England,
that none shall be imprisoned nor put out of his Freehold, nor of his
Franchises nor free Custom, unless it be by the Law of the Land; It is ac-
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1354, another statute provided "[tJhat no Man of what Estate or
Condition that he be, shall be put out of Land or Tenement, nor
taken, nor imprisoned, nor disinherited, nor put to Death, without
being brought in Answer by Due Process of the Law."14 The stat-
ute that Coke referred to in the text of the Second Institute was
enacted in 1363, also during the reign of Edward III, 15 and a very
similar statute was passed by the Commons in 1368.16

corded, assented and established, That from henceforth none shall be
taken by Petition or Suggestion made to our Lord the King, or to his Coun-
cil, unless it be by Indictment or Presentment of good and lawful People of
the same neighborhood where such Deeds be done, in due Manner, or by
Process made by Writ original at the Common Law; nor that none be out of
his Franchises, nor of his Freeholds, unless he be duly brought into answer,
and forejudged of the same by the Course of the law; and if any thing be
done against the same, it shall be redressed and holden for none.

Id.
14. 28 Ed. III, c. 3 (1354). A subsequent provision of the same statute directed

that the Mayor, the Sheriffs, and the Aldermen of London should cause certain "De-
faults, Errors, and Misprisons" to be corrected, or their "Default of good Govern-
ance" should be inquired into by "Inquests of People of Foreign Counties," and if
the officials were indicted by the inquests, "they shall be caused to come by due
process before the King's Justices." Id. at c.10.

15. The statute read as follows:
Though that it be contained in the Great Charter, that no Man be taken nor
imprisoned, nor put out of his Freehold, without Process of the Law; Never-
theless divers People make false Suggestions to the King himself, as well
for Malice as otherwise, whereof the King is often grieved, and divers of the
Realm put in great danger and loss against the Form of the same Charter;
wherefore it is ordained, That all they that make such Suggestions, be sent
with the same Suggestions before the Chancellor, Treasurer, and his Grand
Council, and that they there find Surety to pursue their Suggestions, and
incur the same Pain that the other should have had if he were attainted, in
case that this Suggestion be found evil; and that then Process of the Law be
made against them, without being taken or imprisoned against the Form of
the said charter and other Statutes.

37 Ed. III, c. 18 (1363). 38 Ed. III, c. 9 (1363-64) added:
As to the Article made at the last Parliament, of those that make grievous
Complaints to the King himself; It is assented, That if he that maketh the
Complaint, cannot prove his intent against the Defendant by the process
limited in the same Article, he shall be commanded to Prison, there to
abide till he hath made gree to the Party of his Damages, and of the Slander
that he hath suffered by such Occasion; and after shall make Fine and Ran-
som to the King; and the Point contained in the same Article shall be put
out, that Plaintiff shall incur the same Pain, which the other should have if
he were attainted, in case that his suggestion be found untrue.

Id.
16. The statute read as follows:
At the Request of the Commons by their Petitions put forth in this Parlia-
ment, to eschew the Mischiefs and Damages done to divers of his commons
by false Accusers, which oftentimes have made their Accusations more for
Revenge and singular Benefit, than for the Profit of the King, or of his Peo-
ple, which accused Persons, some have been taken, and others caused to
come before the King's Council by Writ, and otherwise upon grievous Pain
against the Law: It is assented and accorded, for the good Governance of
the Commons, that no Man be put to answer without Presentment before
Justices, or Matter of Record, or by due Process and Writ original, accord-
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There is substantial scholarly opinion that Coke was incorrect
in equating the phrase "by the law of the land" with the phrase
"due process of law." Professor McIlwain observed that in 1215 the
word law, or lex, was sometimes used to describe a mode of trial; 17

however, he concluded that it could also be used in a "wider"
sense, and that this "wider" sense was how it was employed in
Chapter 39.18 In his view "the demand of Chapter 39 was for a res-
toration of the 'good laws' of an earlier time, and ... those good
laws cannot be compressed into the narrow mold of the ancient
forms of judicial proof."' 9 Professor Jurow, after examining the
above statutes, concluded that they were not attempts to define
law of the land in Chapter 39.20 Rather, they were attempts to
"clarify certain aspects of 'the law of the land' about which serious
grievances had arisen.' '21 Due process of law had a "much more
specific" meaning than law of the land, the term "process" refer-
ring "to those writs which summoned parties to appear in court, as
well as those by which execution of judgments was carried out. '22

Similarly, Professor Meyer states that "due process is any regular
procedure established by law, where it applies. '23 Coke, in
Meyer's opinion, was "almost right" in equating "by the law of the
land" with due process of law because both were procedural terms,
the former referring to a particular procedure, the latter to any reg-
ular procedure. 24 Coke's error was in translating "per legem terrae

ing to the old Law of the Land: And if any Thing from henceforth be done
to the contrary, it shall be void in the Law, and holden for Error.

42 Ed. III, c. 3 (1368). Compare text at note 11 supra. See also 17 Rich. II, c. 6 (1393):
Forasmuch as People be compelled to come before the King's Council, or in
the Chancery by Writs grounded upon untrue Suggestions; that the Chan-
cellor for the Time being, presently after that such Suggestions be duly
founded and proved untrue, shall have power to ordain and award Dam-
ages according to his Discretion, to him which is so troubled unduly, as
afore is said.

Id. Two years earlier, also during the reign of Richard II, a statute had been en-
acted declaring that the King's subjects should no longer be compelled to come
before the "Council of any Lord or Lady" (private court) "to answer for his Free-
hold, nor for any Thing touching his Freehold, nor for any other Thing, real or per-
sonal, that belongeth to the Law of the Land in Any Manner" and if so compelled
the Chancellor was directed to "give him Remedy." See 15 Rich. II, c. 12 (1391).

17. McIlwain, supra note 6, at 44-45. To the same general effect is H. MEYER,
supra note 6, at 128-30, which concludes that "Lex terrae in the Magna Charta...
meant a particular procedure." Id. at 130.

18. McIlwain, supra note 6, at 46.
19. Id. at 49.
20. See Jurow, supra note 6, at 271.
21. Id. at 272.
22. Id. Jurow's conclusions seem well supported by the statutes, all of which

seem aimed at achieving a regularized procedure for obtaining a hearing.
23. H. MEYER, supra note 6, at 137. See also 2 W. CROSSKEY, supra note 6, at

1103-04; W. GUTHRIE, supra note 6, at 22.
24. H. MEYER, supra note 6, at 140.
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simply as 'by the law of the land'" and then equating it with due
process, which Coke "identified with procedural forms of the com-
mon law."'25 "This made no sense, because the meaning of the law
of the land in Coke's time was not the same as that of due process
of law."

'26

Fortunately, it is not critical to this article to determine
whether Coke was correct or incorrect. 27 Coke's equation of the
expression "by the law of the land" with due process of law is im-
portant only in this way: Many colonial charters and state consti-
tutions contained law of the land clauses. Thus if Coke's views
were influential in America, as we will see that they were, colonial
and state law of the land clauses would tend to be construed as if
they used the phase "due process of law," and, again, we will see
that they were interpreted in this way. The important point is,
therefore, that the meaning of the expression due process of law
be determined as clearly as possible. From the authorities already
discussed, it strongly appears that the phrase was used in English
law to describe a regular procedure for summoning persons to trial
and adjudicating their civil and criminal liabilities.

This general view was also expressed by Blackstone, in his
Commentaries on the Laws of England. In discussing the right of
individuals to personal security he stated that "the constitution is
an utter stranger to any arbitrary power of killing or maiming the
subject without the express warrant of law."'28 After a reference to
Coke, he added that it was "enacted by the statute 5 Edw. III, c. 9,
that no man shall be forejudged of life or limb contrary to the great
charter and the law of the land: and again, by statute 28 Edw. III, c.
3, that no man shall be put to death, without being brought to an-
swer by due process of law."' 29 Similar references are found in
passages discussing the personal liberty of individuals, 30 and the

25. Id.
26. Id.
27. Coke has his modern supporters. See R. MoTr, supra note 6, at 1-87; R.

PERRY & J. COOPER, SOURCES OF OUR LIBERTIES 5-7 (1959). But see Jurow, supra
note 6, at 271, 279; Law of the Land, supra note 6, at 1.

28. 1 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, Book I, at 132
(Cooley ed. 1884).

29. Id.
30. Blackstone stated:
Here again the language of the great charter is, that no freeman shall be
taken or imprisoned but by the lawful judgment of his equals, or by the law
of the land. And many subsequent old statutes expressly direct, that no
man shall be taken or imprisoned by suggestion or petition to the king or
his council, unless it be by legal indictment, or the process of the common
law. By the petition of right, 3 Car. I, it is enacted, that no freeman shall be
imprisoned or detained without cause shown, to which he may make an-
swer according to law.
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Englishman's absolute right to property.31 Furthermore, in his
chapter on process, Blackstone stated that if an indictment was
found, process must issue to bring the accused into court, "for the
indictment cannot be tried, unless he personally appears, accord-
ing to the rules of equity in all cases, and the express provision of
statute 28 Edw. III, c. 3, in capital ones, that no man shall be put to
death, without being brought to answer by due process of law. '32

These passages confirm that due process of law meant a regu-
lar procedure whereby a defendant was summoned to answer and
defend before being deprived of life, liberty, or property. No spe-
cific procedure seems to be envisioned in the passages. In fact,
where a particular procedure or writ is intended, it is specifically
discussed.

33

We may, therefore, conclude, in agreement with others who
have examined the record, that due process did not refer to any
specific procedure, but only to a general requirement of regular

Id. at 134 (footnotes omitted).
31. Blackstone observed that:
[TIhe great charter has declared that no freeman shall be disseised, or
divested, of his freehold, or of his liberties, or free customs but by the judg-
ment of his peers, or by the law of the land. And by a variety of ancient
statutes it is enacted that no man's lands or goods shall be seized into the
king's hands, against the great charter, and the law of the land; and that no
man shall be disinherited, nor put out of his franchises or freehold, unless
he be duly brought to answer, and be forejudged by course of law; and if
anything be done to the contrary it shall be redressed and holden for none.

Id. at 138 (footnotes omitted).
32. 2 W. BLACKSTONE, COMMENTARIES ON THE LAws OF ENGLAND, Book IV, at

318. Regarding this past passage, Professor Jurow concluded that "Blackstone uses
the term 'due process of law' in the same way in which it had been used by the
commons in its petition of 1354 which led to the enactment of this statute." Jurow,
supra note 6, at 278. See note 14 and accompanying text supra.

33. Thus in the portion of the Commentaries dealing with the personal liberty
of individuals, immediately after the passage quoted in note 29, Blackstone dis-
cusses the writ of habeas corpus in the following terms:

By 16 Car. I, c. 10, if any person be restrained of his liberty by order or
decree of any illegal court, or by command of the king's majesty in person,
or by warrant of the council board, or of any of the privy council, he shall,
upon demand of his counsel, have a writ of habeas corpus, to bring his body
before the court of king's or common pleas, who shall determine whether
the cause of his commitment be just, and thereupon do as to justice shall
appertain.

1 W. BLACKSTONE, supra note 27, at 134. Later in this same discussion of habeas
corpus Blackstone stated:

To make imprisonment lawful, it must either be by process from the courts
of judicature, or by warrant from some legal officer having authority to com-
mit to prison; which warrant must be in writing, under the hand and seal of
the magistrate, and express the causes of the commitment, in order to be
examined into, if necessary, upon a habeas corpus.

Id. at 136.
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procedure whereby a defendant might have the opportunity to be

heard in defense.

Before turning to the American colonial materials, however,
we should note two additional references in Coke and Blackstone
that may have influenced the course of due process of law in the
United States. The first reference is to the nature of law, in law of
the land, itself. Coke, in defining the phrase "per legem terrae,"
had declared that "it is not said, legem & consuetudinem Regis An-
gliae, lest it might be thought to bind the king only, nor populi
Angliae, lest it might be thought to bind them only, but that the
law might extend to all, it is said per legem terrae."34 Blackstone in
his definition of municipal law stated that

it is a rule: not a transient sudden order from a superior to
or concerning a particular person; but something perma-
nent, uniform, and universal. Therefore a particular act of
the legislature to confiscate the goods of Titius, or to at-
taint him of high treason, does not enter into the idea of a
municipal law: for the operation of this act is spent upon
Titius only, and has no relation to the community in gen-
eral; it is rather a sentence than a law. But an act to de-
clare that the crime of which Titius is accused shall be
deemed high treason: this has permanency, uniformity,
and universality, and therefore is properly a rule.35

As we will see, the conjunction of these statements in Coke and
Blackstone would operate to produce a separation of powers re-
striction on the legislative authority in many of the states through
the vehicle of constitutional law of the land clauses. This would be
so in spite of the second important reference in the Institutes and
Commentaries to the power of Parliament. Coke, in his Fourth In-
stitute, had written the following: "Of the power and jurisdiction
of the Parliament, for making of laws in proceeding by Bill, it is so
transcendent and absolute, -as it cannot be confined either for
causes or persons within any bounds. '36 After quoting this pas-
sage from Coke, and discussing the theories of John Locke and
others about the people constituting the supreme repository of
power to "remove or alter the legislative when they find the legisla-

34. E. COKE, supra note 7, at 51.
35. 1 W. BLACKSTONE, supra note 27, at 44. The complete definition given was

"a rule [as opposed to a sentence, or advice or counsel, or a compact or agreement]
of civil conduct [as distinguished from moral conduct and the rule of faith] pre-
scribed [as opposed to 'a bare resolution, confined in the breast of the legislator,
without manifesting itself by some external sign' or an ex post facto law] by the
supreme power in a state." Id. at 44-46.

36. E. COKE, THE FOURTH PART OF THE INSTITUTES OF THE LAwS OF ENGLAND:

CONCERNING THE JURISDICTION OF COURTS 36 (1644).
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tive act contrary to the trust reposed in them, '37 Blackstone com-
mented:

But however just this conclusion may be in theory, we
cannot practically adopt it, nor take any legal steps for car-
rying it into execution, under any dispensation of govern-
ment at present actually existing .... No human laws
will . . .suppose a case, which at once must destroy all
law, and compel men to build afresh upon a new founda-
tion; nor will they make provision for so desperate an
event, as must render all legal provisions ineffectual. So
long therefore as the English constitution lasts, we may
venture to affirm, that the power of parliament is absolute
and without control. 38

The key phrase in this passage, insofar as the American states
are concerned, is "so long ... as the English constitution lasts."
For the doctrine of separation of powers implemented in the
United States produced constitutional limits on the powers of all
branches of government, including the legislative branch. This
system, together with the law of the land clauses found in many of
the states, would produce a prohibition of partial, as opposed to
general, laws that did not exist under an omnipotent Parliament.

B. THE AMERICAN COLONIAL BACKGROUND

In translating nisi per legale judicium parium suorum, vel per
legem terrae in Chapter 39 of the Magna Charta, Coke had stated
that it meant "unless it be by the lawful judgment, that is, verdict
of his equals ... or by the law of the land."39 The Latin word vel
may be translated either as "and" or as "or." The better opinion
seems to be that it should be translated to mean "and" in Chapter
39, contrary to Coke's interpretation. 4° Thus, Professor Meyer,
who, with others, viewed lex terrae in Chapter 39 as connoting a
particular mode of proof, argued that Coke's translation would per-
mit "a deprivation of life, liberty, and property simply by a judg-
ment of equals without a right to answer to the accusation and to
have a proof procedure. '4 1 Professor McIlwain, who interpreted

37. J. LOCKE, Two TREATISES OF GOVERNMENT § 149 at 385 (2d ed. P. Laslett
1970).

38. 1 W. BLACKSTONE, supra note 27, at 161. Earlier, Blackstone had also
stated: 'True it is, that what the parliament doth, no authority upon earth can undo
.... .Id.

39. H. MEYER, supra note 6, at 138 (emphasis added). See text accompanying
note 9 supra.

40. See, e.g., the discussion in the text at note 17 supra; McIlwain, supra note 6,
at 32-33.

41. H. MEYER, supra note 6, at 138.
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lex terrae in a broader sense than a proof procedure, also con-
cluded that "and" was the better translation: "[E]ven with the
wider meaning of lex, and would seem the better reading, for there
is no antithesis between judicium parium and per legem terrae.
The former prescribes the manner of application, the latter the law
to be applied. They are complementary to each other, not alterna-
tive."

42

As we shall see, the wording of colonial law of the land clauses
varied widely, but most adhered to the word "or," strongly sug-
gesting that Coke's writing influenced them. If so, the pre-consti-
tutional meaning of law of the land may well have been, simply,
due process of law.

Significantly, many of the colonies also included separation of
powers provisions in their constitutions. Although not connected
directly with the law of the land clauses, these provisions and the
separation of powers doctrine generally would play an important
role in establishing the pre-fourteenth amendment meaning of
due process of law.

The Massachusetts Body of Liberties in 1641 provided in sec-
tion 1 that certain fundamental rights could not be taken unless "it
be by virtue of equitie of some expresse law of the Country
waranting the same. '43 Particular process guarantees were also
provided.4 For example, in section 18 it was stated that, "[n]o
mans person shall be restrained or imprisoned by any Authority
whatsoever, before the law hath sentenced him thereto. .. .
The reference to an "expresse law of the Country" in section 1
clearly refers to substantive law.

In 1675, Article XVIII of the Capital Laws of East New Jersey
provided that "no man's life shall be taken away under any pre-
tense but by virtue of some law established in this Province, and
that it be proved by the mouth of two or three witnesses. '46 Like
the reference to an "expresse law of the Country" in section 1 of
the Massachusetts Body of Liberties, the "law established in this
Province," also refers to preexisting substantive law,47 while a par-
ticular proof procedure is added.

In 1677, Chapter XVII of the Charter of Fundamental Laws of
West New Jersey provided that certain basic rights could not be

42. McIlwain, supra note 6, at 50. Professor McIlwain also concluded that and
was the proper reading if lex terrae only refers to a proof procedure. See id.

43. See R. PERRY & J. COOPER, supra note 27, at 148.
44. See id. at 150-54.
45. Id. at 150.
46. H. MEYER, supra note 6, at 143.
47. See R. PERRY & J. COOPER, supra note 27, at 148.
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taken "without a due tryal, and judgment passed by twelve good
and lawful men.148 Chapter XX of the Charter was reminiscent of
the statute of 37 Ed. III, c. 18 (1363),4 9 which had been relied on by
Coke as providing the "true tense and exposition" of the words "by
the law of the land" (as meaning due process of law). 50

In 1683, Chapter XIX of the Fundamental Constitutions for the
Province of East New Jersey appeared to paraphrase Chapter 29 of
Henry III's reissue of the Magna Charta in 1225. 51 In this statute,
law of the land seems to be utilized as a general description of pro-
cedural and process guarantees, which are later particularized.

In 1698, East New Jersey passed a statute entitled, "An Act de-
claring what are the Rights and Privileges, of his Majesty's Sub-
jects, inhabiting within this Province of East New Jersey. '52 The
Act provided:

It]hat no free man to be taken or imprisoned, or be de-
prived of his freehold, or liberty, or free custom, or out-
law'd or exiled, or in any other way destroyed, nor shall be
passed upon, adjudged or condemned, but by the lawful
judgment of his peers, and by the laws of this Prov-
ince .... That no man of what condition or estate soever
shall be put out of his lands, tenements, nor taken nor im-

48. R. PERRY & J. COOPER, supra note 27, at 185.
49. See text accompanying note 15 supra.
50. See text accompanying note 11 supra. Chapter XX read as follows:
That in all matters and causes, civil and criminal, proof is to be made by the
solem and plain averment, of at least two honest and reputable persons;
and in case that any person or persons shall bear false witness, and bring in
his or their evidence, contrary to the truth of the matter as shall be made
plainly to appear, that then every such person or persons, shall in civil
causes, suffer the penalty which would be due to the person or persons he
or they bear witness against. And ... in a criminal cause ... such person
or persons, shall be first severly fined, and next that he or they shall forever
be disabled from being admitted in evidence, or into any publik office, em-
ployment or service within this Province.

R. PERRY & J. COOPER, supra note 27, at 187. See H. MEYER, supra note 6, at 144.
Particular process guarantees were also contained in Chapters XVIII-XXIII. See
especially Chapter XVIII, dealing with service of process. R. PERRY & J. COOPER,

supra note 27, at 185-86.
51. The statute provided, as follows:
That no person or persons within the said Province shall be taken and im-
prisoned, or be devised of his freehold, free custom or liberty, or be out-
lawed or exiled, or any other way destroyed; nor shall they be condemned
or judgment pass'd upon them, but by lawful judgment of their peers:
neither shall justice nor right be bought or sold, defered or delayed, to any
person whatsoever: in order to which by the laws of the land, all tryals
shall be by twelve men, and as near as it may be, peers and equals, and of
the neighborhood ....

Reprinted in H. MEYER, supra note 6, at 114 n.2. Meyer states that "the chapter goes
on to provide for grand jury inquest in capital cases, the manner of returning juries,
and other procedural details." Id. Compare text accompanying note 7 supra.

52. H. MEYER, supra note 6, at 144.
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prisoned, nor disinherited, nor banished, nor any ways de-
stroyed or molested without being first brought to answer
by due course of law.5 3

Here the laws of this Province are clearly used in a substantive
sense, while due course of law is added, presumably as a general
guarantee of regular process affording an opportunity to defend.
The Act followed closely the wording of New York's Charter of Lib-
erties and Privileges of 1683, which had provided in section 13
"[t] hat Noe freeman shall be taken and imprisoned or be disseized
of his Ffreehold or Libertye or Ffree Customes or be outlawed or
Exiled or any other wayes destroyed, nor shall be passed upon ad-
judged or condemned But by the Lawfull Judgment of his peers
and by the Law of his province. . .. -54 Section 15 of the New York
Charter stated "[t] hat Noe man of what Estate or Condicon soever
shall be putt out of his Lands or Tenements, nor taken, nor impris-
oned, nor disinherited, nor banished nor any wayes distroyed with-
out being brought to Answere by due Course of Law."'55

Between 1774 and 1787, numerous state constitutions were
written containing law of the land and separation of powers provi-
sions. In 1774 the Declarations and Resolves of the First Continen-
tal Congress stated that "the respective colonies are entitled to the
common law of England, and more especially to the great and ines-
timable privilege of being tried by their peers of the vicinage, ac-
cording to the course of that law."5 6 Additionally, they resolved
that it was "indispensably necessary to good government ... that
the constituent branches of the legislature be independent of each
other.

'57

In 1776, the Constitution of Virginia, in the Bill of Rights, pro-
vided in section 5, "[tlhat the legislative and executive powers of
the State should be separate and distinct from the judiciary, '58

and in section 8 stated that the accused in a criminal prosecution
was entitled to certain procedural guarantees, including the guar-
antee "that no man be deprived of his liberty, except by the law of
the land or the judgment of his peers. ' 59 The legislative and exec-
utive powers are to remain separate from the judiciary by the Vir-
ginia Bill of Rights, rather than constituent branches of the

53. Id. at 145 n.1.
54. Id. at 141 n.3 (emphasis added).
55. Id.
56. R. PERRY & J. COOPER, supra note 27, at 288.
57. Id. For a discussion of the development of the doctrine of separation of

powers in England and America, see generally M.J.C. VILE, CONSTrrUTIONALiSM AND
THE SEPARATION OF POWERS 118-75 (1967) (Ch. VI, The Doctrine in America).

58. R. PERRY & J. COOPER, supra note 27, at 311.
59. Id. at 312 (emphasis added).
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legislature simply being independent of each other, as in the re-
solves of the Continental Congress. An individual's liberty may
not be deprived except "by the law of the land or the judgment of
his peers,"6 0 again suggesting Coke's influence and thus the equa-
tion of law of the land with due process of law.

Also in 1776 Article IX of the Pennsylvania Declaration of
Rights provided, in criminal prosecutions, particular procedural
guarantees, such as the right to confront witnesses, a speedy and
public trial, by an impartial jury, with no compulsory incrimina-
tion, etc.6 1 The Article then concluded by stating, "nor can any
man be justly deprived of his liberty except by the laws of the land,
or the judgment of his peers. '62 It cannot be said with certainty
here that "law of the land" is a procedural reference, but the use of
"or" does not seem to make sense in conjunction with the procedu-
ral guarantees of the Article except as used in a due process
sense.

63

The Delaware Declaration of Rights of 1776 contained numer-
ous specific procedural guarantees,6 4 and its section 12 also con-
tained an unusual law of the land clause: "That every freeman for
every injury done him. . . ought to have remedy by the course of
the law of the land, and ought to have justice and right for the in-
jury done to him ... according to the law of the land. '65 The gen-
eral tone of the section is procedural, as the term remedy suggests;
but it is unclear whether "by the course of the law of the land" and
"according to the law of the land," or either of them, are intended
to be the equivalents of due process of law or are, instead, substan-
tive provisions.

Article III of the Maryland Declaration of Rights of 1776 de-
clared "[t] hat the inhabitants of Maryland are entitled to the com-
mon law of England, and the trial by jury, according to the course
of that law."'66 Article VI stated "[tihat the legislative, executive
and judicial powers of government, ought to be forever separate
and distinct from each other."67 Article XVII provided that "every
freeman, for any injury done him in his person or property, ought
to have remedy, by the course of the law of the land, and ought to

60. Id.
61. Id. at 330 (emphasis added).
62. Id.
63. See M.J.C. VILE, note 57 supra. He states that the constitutions of Virginia

and of five other states that finished their work in 1776 and 1777, including Penn-
sylvania and Maryland, adhered to the separation of powers doctrine. Id. at 133.

64. See R. PERRY & J. COOPER, supra note 27, at 339-40.
65. R. PERRY & J. COOPER, supra note 27, at 339.
66. Id. at 346.
67. Id. at 347.
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have justice and right freely without sale, fully without any denial,
and speedily without delay, according to the law of the land. '68 Ar-

ticle XXI provided "[t] hat no freeman ought to be taken, or impris-
oned, or disseized of his freehold, liberties, or privileges, or
outlawed, or exiled, or in any manner destroyed, or deprived of his
life, liberty, or property, but by the judgment of his peers, or by the
law of the land.' 69 The presence of law of the land phrases in both
Articles XVII and XXI suggests that the meaning is the same eve-
rywhere the expression appears. Like section 12 of the Delaware
Declaration of Rights, Article XVII seems procedural. Article XXI
is a close paraphrase of Chapter 29 of Henry III's 1225 reissue of
the Magna Charta, with Coke's "or" rather than "and" joining
"judgment of his peers" and "by the law of the land. °7 0 Both
clauses are sandwiched between other clauses containing proce-
dural guarantees.

71

The North Carolina Declaration of Rights of 1776, in Article IV,
declared "[that the legislative, executive, and supreme judicial
powers of government, ought to be forever separate and distinct
from each other."72 Article XII provided "[t] hat no freeman ought
to be taken, imprisoned, or disseized of his freehold, liberties or
privileges, or outlawed, or exiled, or in any manner destroyed, or
deprived of his life, liberty, or property, but by the law of the
land."7 3 The meaning of the phrase "but by the law of the land" is
unclear, although Article XII is found among a series of Articles
providing specific procedural guarantees. 74

In 1777, both New York and Vermont framed constitutions. Ar-
ticle 13 of the New York Constitution provided "that no member of
this State shall be disfranchised, or deprived of any rights or privi-
leges secured to the subjects of this State by this constitution, un-
less by the law of the land, or the judgment of his peers. s7 5 Article
X of the Vermont Declaration of Rights contained specific proce-
dural guarantees for the accused in criminal prosecutions, such as
the right to be heard, to produce evidence, to be confronted with
the witnesses against him, etc.76 The Article concluded, "nor can
any man be justly deprived of his liberty, except by the laws of the

68. Id. at 348.
69. Id. (emphasis added).
70. See text accompanying note 7 supra.
71. See R. PERRY & J. COOPER, supra note 27, at 348.
72. R. PERRY & J. COOPER, supra note 27, at 355.
73. Id. (emphasis added).
74. See id. at 355-56.
75. H. MEYER, supra note 6, at 141-42 n.4 (emphasis added).
76. R. PERRY & J. COOPER, supra note 27, at 366.
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land or the judgment of his peers. ' 77 Except for the possible con-
nection between use of the term "or" and Coke's definition of law
of the land as meaning due process of law, these references are
unclear.

In 1778, the South Carolina Constitution also included a law of
the land clause with the "law of the land or judgment of his peers"
language,78 as did the Massachusetts Declaration of Rights of 1780,
in Article XII, containing procedural guarantees for the accused in
criminal prosecutions.7 9 The New Hampshire Bill of Rights of 1784,
in Article I, section XV, contained a clause similar to Article XII of
the Massachusetts Declaration of Rights, again with the "by the
judgment of his peers or the law of the land" language.80 In addi-
tion, Article I, section XXXVII of the New Hampshire Constitution
contained a separation of powers provision.81

During the framing of the United States Constitution in 1787,
the Northwest Ordinance was enacted, a fact the constitutional
framers were aware of.82 Article II of the Ordinance stated in per-
tinent part, as follows:

The inhabitants of the ... territory [of the United States
Northwest of the Ohio River] shall always be entitled to
• . . judicial proceedings according to the course of the
common law .... No man shall be deprived of his liberty
or property, but by the judgment of his peers, or the law of
the land .... 83

Here the law of the land phrase is rendered less clear by the guar-
antee of "judicial proceedings according to the course of the com-
mon law," a clearly procedural reference, but one whose content is
itself not entirely clear from the context. The language "by the
judgment of his peers or the law of the land" nevertheless suggests
Coke's interpretation.

Finally, in 1787 New York passed an "Act concerning the
Rights of the Citizens of this State," which provided, in pertinent
part, as follows:

77. Id. (emphasis added).
78. See H. MEYER, supra note 6, at 145 n.2.
79. See R. PERRY & J. COOPER, supra note 27, at 376.
80. See id. at 384 (emphasis added).
81. Id. at 386. The provision read as follows:
In the government of this state, the three essential powers thereof, to wit,
the legislative, executive and judicial, ought to be kept as separate from
and independent of each other, as the nature of a free government will ad-
mit, or as is consistent with that chain of connection that binds the whole
fabric of the constitution in one indissoluble bond of union and amity.

Id.
82. See id. at 389-90.
83. Id. at 395 (emphasis added).
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Second, That no Citizen of this State shall be taken or im-
prisoned, or be disseised of his or her Freehold, or Liber-
ties, or Free-Customs; or outlawed, or exiled, or
condemned, or otherwise destroyed, but by lawful judg-
ment of his or her Peers; or by due Process of Law.
Third, That no Citizen of this State shall be taken or im-
prisoned for any Offence, upon Petition or Suggestion, un-
less it be by Indictment or Presentment of good and lawful
Men of the same Neighborhood where such Deeds be
done, in due Manner, or by due Process of Law.
Fourth, That no Person shall be put to answer without
Presentment before Justices, or Matter of Record, or Due
Process of Law, according to the Law of the Land; and if
any Thing be done to the Contrary, it shall be void in Law
and holden for error.84

As Professor Meyer has pointed out, this Act substitutes the
phrase "due process of law" for "law of the land" in places where
the latter phrase was often found in the state constitutions.8 5 The
context clearly suggests that due process of law is being used in
the sense understood in English law, to describe a regular proce-
dure for summoning persons to trial and adjudicating their liabili-
ties after hearing.

This reading is confirmed by certain remarks of Alexander
Hamilton in explanation of the expression "due process of law."
After the enactment of the above statute, the New York Legisla-
ture passed "An Act Regulating Elections," which, among other
things, disqualified certain persons from holding offices of trust in
the state. 86 Speaking in opposition to a Senate amendment to the
Act, which would have included the "owner or owners of such pri-
vateers" within the categories of persons disqualified, along with
"captains, lieutenants, or masters,"87 Hamilton stated:

We had in a former debate, travelled largely over the
ground of the constitution, as applied to legislative dis-
qualifications; he would not repeat what he had said, but

84. Reprinted in H. MEYER, supra note 6, at 142 n.1.
85. See id. at 143.
That Act copied almost verbatim Coke's translation of chapter 29, 9 Henry
III (1225), and certain medieval statutes quoted by Coke in explanation of
this clause. However, a few important changes were made evidently to
make it more understandable. The New York Act uses "due process of
law" instead of "the law of the land" in places where this is a translation of
the term lex terrae, meaning procedure, and "the law of the land" is used in
a context where it makes sense in accordance with its modern meaning.

Id.
86. IV THE PAPERS OF ALEXANDER HAMILTON: JANUARY 1787-MAY 1788, at 34-35

n.1 (H. Syrett & J. Cooke eds. 1962).
87. Id. at 34-35 n.1.
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he hoped to be indulged by the house in explaining a sen-
tence in the constitution, which seems not well under-
stood by some gentlemen. In one article of it, it is said no
man shall be disfranchised or deprived of any right he en-
joys under the constitution, but by the law of the land, or
the judgment of his peers. Some gentlemen hold that the
law of the land will include an act of the legislature. But
Lord Coke, that great luminary of the law, in his comment
upon a similar clause, in Magna Charta, interprets the law
of the land to mean presentment and indictment, and
process of outlawry, as contradistinguished from trial by
jury. But if there were any doubt upon the constitution,
the bill of rights enacted in this very session removes it
[referring to the Act concerning the Rights of the Citizens
of this State]. It is there declared that, no man shall be
disfranchised or deprived of any right, but by due process
of law, or the judgment of his peers. The words "due proc-
ess" have a precise technical import, and are only applica-
ble to the process and proceedings of the courts of justice;
they can never be referred to an act of legislature.

Are we willing then to endure the inconsistency of
passing a bill of rights, and committing a direct violation of
it in the same session? In short, are we ready to destroy
its foundations at the moment they are laid?

Our having done it to a certain degree is to be la-
mented; but it is no argument for extending it.88

Hamilton's meaning in this passage is unmistakable. He first
interprets law of land as requiring presentment and indictment,
etc. Then he interprets due process of law as requiring a judicial
proceeding before anyone can be deprived of a right. In other
words, the Senate amendment depriving owners of privateers of
the right to hold positions of trust within the state would violate
the "Act Concerning the Rights of the Citizens of this State," be-
cause it would directly deprive the shipowners of their rights with-
out a judicial proceeding, i.e., without due process of law.89 This is
why the words "due process of law," in his view, could never be
referred to an Act of the legislature: because an act of the legisla-
ture directly depriving someone of a right without first providing
for a judicial proceeding could not satisfy the requirement of due
process of law and was thus in violation of provisions that required

88. Id. at 35-36. The Senate amendment was defeated by a vote of 32 to 21. Id.
at 37 n.4.

89. Indeed, Hamilton apparently felt the entire "Act for Regulating Elections"
did this, not simply the Senate amendment, for he lamented that the legislature had
violated the bill of rights to a certain degree, while arguing they should not extend
the violation. See text at note 88 supra.
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due process, i.e. judicial proceedings before rights could be
taken.90

As a whole, the pre-constitutional materials confirm the Eng-
lish meaning of due process of law. With few exceptions, the law
of the land phrases of the state constitutions are joined with judg-
ment of his peers language by the conjunction "or," suggesting
Coke's influence. This influence also appears from the remarks of
Alexander Hamilton; and Hamilton's statements also equate due
process of law with a requirement of judicial proceedings before an
individual might be deprived of his rights. Due process as a limit
on the legislative power is also clear from Hamilton's statements.
When the phrases "due course of law" and "due process of law"
appeared, as in section 15 of the New York Charter of Liberties of
1683 and the New York "Act Concerning the Rights of Citizens" in
1787, they seem pretty clearly to refer to a regular course of proce-
dure whereby a defendant would have the opportunity to be heard.

Thus, although it is not absolutely certain, we may conclude
that the probable colonial understanding of the law of the land
phrase was, simply, due process of law. Due process of law, in
turn, probably was a requirement of a regular judicial proceeding,
with an opportunity to be heard in defense. No more specific con-
tent appears from the materials, although Article II of the North-
west Ordinance, with its guarantee of "judicial proceedings
according to the course of the common law," suggests that there
might be certain common-law requisites of a judicial proceeding
that could not be dispensed with under a due process requirement.
The probable generality of the due process guarantee is, however,
strongly indicated by the juxtaposition of the law of the land
clauses of the state constitutions with other clauses containing
procedural guarantees. The latter clauses were always present
and provided specific procedural protections; the law of the land
clauses were found among the specific guarantees, and while they

90. Hamilton had also interpreted law of the land on an earlier occasion. In
Letter One of his Letters From Phocion, he had stated:

The thirteenth article of the Constitution declares, "that no member of
the State shall be disfranchised, or defrauded of any of the rights or privi-
leges sacred to the subjects of this State by the Constitution, unless by the
law of the land or the judgment of his peers." If we inquire what is meant
by the law of the land, the best commentators will tell us, that it means due
process of law, that is by indictment or presentment of good and lawful
men, and trial and conviction in consequence.

4 THE WORKS OF ALEXANDER HAMILTON 230, 231-32 (H. Lodge ed. 1903) (citing Coke)
(footnotes omitted). Hamilton here clearly equates law of the land and due process
of law, but implies that both signify criminal proceedings. At any rate, it is also
clear from this essay that a mere act of the legislature depriving someone of a right
would violate the New York Constitution. See id. at 231.
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were clearly not afterthoughts, their focus was not as narrow as
the other provisions, such as confrontation clauses, impartial jury
trial rights, and the like. They resembled more the ex post facto
clauses of some constitutions: general limits designed to mandate
a framework for government action, which was then more nar-
rowly circumscribed by other particular restrictions when neces-
sary.

The separation of powers articles of some state constitutions,
as well as the general separation of powers framework adhered to
in others, was not specifically linked to the law of the land or due
process guarantees. As we will see, however, this doctrine played
a major role in the evolution of the pre-fourteenth amendment due
process context, both in states with specific separation of powers
clauses and in those merely organized along separation of powers
lines. In this respect, both Coke and Blackstone influenced the in-
terpretation of the state constitutions.

III. PRE-FOURTEENTH AMENDMENT DECISIONS
INTERPRETING DUE PROCESS OF LAW

After the formation of the United States Constitution, but
prior to the adoption of the fourteenth amendment, a substantial
body of case law grew up dealing with due process of law. This
authority formed the basic context in which the framers of the
fourteenth amendment operated when selecting the wording of the
limits they wished to impose upon the states. It thus constitutes
the single most important source of information about what the
framers of the amendment intended or meant when they used the
language "due process of law." More importantly, it is the best evi-
dence available on the understanding of the phrase "due process
of law" in the states, which had to ratify the amendment; for even
assuming that the framers of the amendment possessed some par-
ticular notion of the meaning of due process, we may not conclude
that this meaning became law if it runs counter to the generally
accepted significance of the words to the ratifying bodies. To draw
such a conclusion would be to permit Congress to proceed by sub-
terfuge in proposing constitutional modifications. Therefore, while
the expressed intent of the framers of the amendment is valuable
as evidence of what due process meant generally, it is only evi-
dence and not conclusive of the meaning. If it is inconsistent with
the general understanding of the language used and we find no in-
dication that the "special" meaning of the framers was communi-
cated to the states, we must conclude that the states ratified the
language as they understood it.
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As we will see, however, the states took different views of the
meaning of the phrase "due process of law" as it was applied to
particular issues, including jurisdiction over nonresident
dependants. How should a judge attempting to interpret the due
process clause of the fourteenth amendment proceed in the face of
the uncertainty created by these different views? The answer to
this question turns in part upon an assessment of the proper role
of a judge in our system of separation of powers and in part upon
the particular interpretative difficulties posed by the pattern of
state decisions on a given due process issue.

Traditionally, the power of judges to declare state and federal
laws unconstitutional has been based upon the fidelity of the
judges to law. The process of judicial review, which is derived
from this fidelity to law, is a direct, but limited, function of a
judge's duty to decide particular cases;9 1 but inextricably linked
with the power of judicial review is a correlative judicial obliga-
tion. That obligation is the duty of a judge to apply the law given
to him by superior law-making institutions. In the case of a stat-
ute, the judge is obligated to apply the law given to him by the
legislature. In the case of the Constitution and its amendments, he
is obliged to apply the law given to him by the framers and ra-
tifiers. The proper performance of this correlative obligation pre-
supposes that judges will make a good faith effort to determine
what the commands of the superior law-making institutions are,
rather than reading into statutes and constitutional provisions

91. Alexander Hamilton explained the nature and limits of the process in THE

FEDERALIST No. 78, at 525 (J. Cooke ed. 1961):
The interpretation of the laws is the proper and peculiar province of the
courts. A constitution is in fact, and must be, regarded by the judges as a
fundamental law. It therefore belongs to them to ascertain its meaning as
well as the meaning of any particular act proceeding from the legislative
body. If there should happen to be an irreconcilable variance between the
two, that which has the superior obligation and validity ought of course to
be preferred; or in other words, the constitution ought to be preferred to
the statute, the intention of the people to the intention of their agents.

Id. Hamilton's words were echoed by John Marshall, in Marbury v. Madison, 5 U.S.
(1 Cranch) 137, 177-78 (1803), the fountainhead of the American doctrine of judicial
review:

It is emphatically the province and duty of the judicial department to say
the law is. Those who apply the rule to particular cases, must of necessity
expound and interpret that rule. If two laws conflict with each other, the
courts must decide on the operation of each.

So, if a law be in opposition to the constitution; if both the law and the
constitution apply to a particular case, so that the court must either decide
that case conformably to the law, disregarding the constitution; or conform-
ably to the constitution, disregarding the law; the court must determine
which of these conflicting rules governs the case. This is the very essence
of judicial duty.
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whatever suits the judges' own personal political predilections or
notions of wise policy.

This is why, when faced with a constitutional provision such as
the due process clause of the fourteenth amendment, the judges'
obligation is to discern the general understanding of the clause at
the time it was ratified. By so doing, the judges establish the outer
limits of the commands given to them and are thus able to deline-
ate the boundaries of proper judicial action; the lines they may not
cross in declaring state laws invalid under the amendment. At the
same time, by resorting to the concept of general understanding,
judges, as stated earlier, are able to prevent Congress from pro-
ceeding by mistake or subterfuge in proposing constitutional lan-
guage that, as revealed by congressional debates or other
legislative history, possesses some idiosyncratic meaning to its
framers.

But how, given the different interpretations of due process of
law in the states at the time of ratification, do the judges arrive at
the general understanding of the phrase? It is apparent that there
will be no method by which one can establish the general under-
standing with absolute certainty. As with other problems in an un-
certain world, judges must proceed on the basis of probability.
The evidence must be sifted not with narrow literalism, but with a
sensitivity to the overall purposes and limits of the concept of due
process at the time of ratification, recognizing always that the
framers and ratifiers were using general, but not wholly open-en-
ded, language to deal with generic problems that would occur in
the future. In this sense, the due process clause constituted a dele-
gation of authority to future judges to decide cases in accordance
with the general principles established; subject to any generally
understood exceptions to the general principles. 92 But the tradi-
tion of limited judicial power inherent in the doctrine of judicial
review prevents one from concluding that the delegation of author-
ity was, in any way, broader and authorized the judges to fill in the
clause from time to time by reference to notions of progress or ex-
pediency drawn from their own personal values. 93

The probable general understanding is, therefore, what one
must search for in the pre-fourteenth amendment context. In deal-
ing with various interpretative difficulties, this sort of understand-
ing, together with an understanding of the traditional limits of

92. See J. ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 44-45
(1980); Whitten, Book Review, 13 CREIGHTON L. REV. 1479, 1488-91 (1980).

93. See J. ELY, supra note 92, at 44-45; L. HAND, The Contribution of an In-
dependent Judiciary to Civilization, in THE SPIRrr OF LIBERTY 155, 160-65 (3d ed.
1974).
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judicial power in our system, will adequately determine the extent
to which the due process clause may legitimately be taken in inval-
idating state laws.

The interpretative difficulties themselves are largely
presented by the pattern of decisions found in the states at the
time of ratification. The application of due process of law in the
states may be roughly grouped into four general categories, each of
which presents its own analytical problems.

Unanimous Consideration and Conflicting Rule

When a majority of the states have indicated their agreement
with a particular application, but a minority disapprove of the ap-
plication, the only sensible course of action is to assume that the
predominant, or majority, understanding was what the states ap-
proved. At first sight this may appear to be unfair to the states
holding the minority view on an issue, because their approval may
have been essential to adoption, and yet their view of the limits on
state authority that were being approved differed from the view of
the majority states. For example, suppose most states saw due
process of law as a limit upon the legislative authority as well as
the judicial, while the minority jurisdictions viewed it as only limit-
ing judicial power. Would it not be unfair to conclude that the
phrase limited legislative authority, especially if the approval of
the minority states was essential to ratification? The answer here
seems, as a matter of common sense, to be that it is not unfair.
Although it would be improper to allow a special or secret meaning
to control the interpretation of a constitutional provision, inter-
preting it in accordance with the generally understood meaning
among all the ratifying bodies presents no problem. As a matter of
general understanding, we know that the states are usually aware
when they are in the majority or minority on a certain issue.94 This
was certainly true of the states' interpretation of the phrase "due
process of law." Thus a minority jurisdiction can hardly complain
that it thought it was ratifying language whose meaning would be
generally determined by the application of the minority state's
special domestic significance. Even if, in an isolated case, a state is
deceived about the meaning of a provision, because it looks to its
own interpretation of the language rather than the general one, it
cannot justly complain, for it is unreasonable for it to assume that

94. Of course, what we really know is that individuals within the states, such as
judges, who are responsible for dealing with particular matters know that they are
taking a minority position in their actions. States as artificial entities know nothing
at all; and the general public within the states knows little more.
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such a special meaning will control in contravention to the
predominantly accepted meaning.9 5 This is a common sense ap-
proach, which individuals themselves employ in their day-to-day
communications. One would hardly use a word or phrase inten-
tionally with a special meaning, without explaining that meaning,
if he wishes the audience to whom the communication is ad-
dressed to understand it and act properly on it. If such a special
meaning is employed contrary to the general understanding of the
words used among the audience addressed, then the communica-
tor must expect that the audience will act not upon that meaning,
but upon their general understanding of what is being said. Simi-
larly, if the communicator uses language in its generally accepted
sense, it is not appropriate for an individual member of the audi-
ence to assume a special, personal meaning of the language and
act upon it.

In the case of individual communications, as with constitu-
tional clauses, problems of ambiguity or vagueness arise to frus-
trate the intent of speakers, writers, and framers. 96 In individual
cases, such problems can often be worked out through an in-
terchange in which the communicator and audience arrive at an
extended meaning of language that does not, on first attempt, re-
sult in the proper reference. 97 The process of constitutional modi-
fication is, unfortunately, not this flexible. Once a constitutional
provision is ratified, it is too late for its framers to protest that the
language used is being generally understood in a sense different
than that desired. Similarly, it is too late for the ratifying bodies,
or any of them, to declare that they did not understand the words
used in their generally accepted sense. Ratification has frozen the
communication process, and the language must now be inter-
preted by the courts. The only reasonable course of action for the
latter institutions is to attribute meaning in accord with the gen-
eral significance of the language used, eliminating special mean-
ings as not within the legitimate intent of the framers and ratifiers.
For only in this way can the process of constitutional amendment-
be rendered coherent, in the sense of being predicated over the
long run upon shared canons of action between framers and ra-

95. Again, we mean that we ought not allow a ratifying state legislature or the
individuals who comprise it to get away with not doing their homework. Likewise,
we will not allow other institutions within the state, such as courts, or the individu-
als who comprise them to complain that their legislature did not do its homework.
The same is true of the general public.

96. See R. DICKERSON, THE INTERPRETATION AND APPLICATION OF STATUTES 43-53
(1975).

97. See C. OGDEN & I. RICHARDS, THE MEANING OF MEANING 93 (5th ed. 1938).
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tifiers.98 Likewise, only in this way can the process generally hope
to avoid defeating the expectations of the ratifying states about the
meaning of the provisions to which they are consenting.99

Partial Consideration with no Dissension

When there exist a few cases applying a constitutional provi-
sion in a particular way, but not a majority, and there are no cases
actually disapproving of the application, the interpretative
problems are greater. Here one cannot say with certainty that
there is any predominant view of the provision as applied to the
issue in question, because there may be no way to predict how
most states would respond to the issue if it arose in their courts.
Of course, there may be easy cases in which one can readily see
that the minority application would probably be agreed with by a
majority of the states. However, if there exists any substantial
controversy over the application in question, agreement cannot be
assumed. Instead interpretation will require resort to guidelines
other than the existing case law.

A primary interpretative guide can be found in the nature of
the application itself. If there exists among all the plausible appli-
cations, one which restricts state power less than others, it ought
to be assumed that the least restrictive application would be the
predominant view of the ratifying states, even if it finds no support
in the decided cases. For example, suppose a few decisions hold
that it is within the power of state legislatures, state law of the land
or due process clauses notwithstanding, to enact statutes provid-
ing for constructive service of process by publication in certain

98. N. MACCORMICK, LEGAL REASONING AND LEGAL THEORY 209 (1978), wherein
the author states:

[WJhat makes us able to make sense of statutes is our appreciation that
they are forms of utterance which have legislative effect, and which pass
through a procedure which has the function of establishing legal rules, and
which those who participate in it understand as having that function. On
that ground, it is justified to ascribe to the legislative body the intention
that the clauses enacted shall take effect as valid legal rules; to understand
their meaning as legal rules it is therefore proper to ask how a normal
speaker of the language would intend his utterance of such a rule to be
understood. (It is the qualification "normal" which imports valuations.)

Id.
99. A final word of caution is in order about the discussion of this first pattern

of decision. It is conceivable that a majority view of how to apply a constitutional
provision may be deemed so controversial or unacceptable to a minority of states
that it cannot be said to be the accepted general or predominant view. In the nature
of the dispute, the existing decisions may not clearly indicate that a majority of
states will adhere to the application in question in the future, even though they
have done so in the past. Under these circumstances, the situation properly in-
volves either the second or third category of cases, discussed below, and should be
dealt with accordingly.
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cases, but the majority has not determined whether constructive,
as opposed to in-hand, service is permissible. Then the due proc-
ess clause of the fourteenth amendment is presented to the states
and ratified. Under these circumstances it would be unwarranted
to assume that the states approved a more restrictive federal limi-
tation, requiring in-hand service of process, than any of them had
approved in interpreting their own due process clauses. Even if
there existed controversy of some sort over the correctness of the
few state decisions on the issue, it is not sensible to presume that
the states approved a more restrictive limit at the federal level
than was formally evidenced in a majority of state decisions prior
to ratification. The very existence of controversy itself arguably
places greater burdens on the communicator than would otherwise
exist. Especially is this so when the communicator's purpose is to
obtain the agreement of his audience to place obligations upon it-
self. Adequate communication under such circumstances requires
the communicator to particularize the desired restriction to a
greater extent, for the very reason that there is no generally agreed
upon application of the more general words he would prefer to
use-in this case due process of law. In the absence of such par-
ticularization, it is unwarranted to assume that the ratifying bodies
understood the words in their most restrictive sense, i.e. that they
understood they were giving up greater, rather than lesser, control
over their own affairs through the process of ratification. 10 0

The same result follows, moreover, even if the few state deci-
sions all hold against legislative power to provide service by publi-
cation under state due process clauses, and even if no controversy
can be discerned over the correctness of the decisions. In the ab-
sence of a formally evidenced, generally agreed upon meaning or
application, the communicator is obliged to particularize his

100. This is not only a rule of sound communication. It is also a rule grounded
securely in the proper role of a judge in our system of separation of powers. Judge
Learned Hand expressed the restriction in the following way:

[T]he judge must always remember that he should go no further than he is
sure the government would have gone, had it been faced with the case
before him. If he is in doubt, he must stop, for he cannot tell that the con-
flicting interests in the society for which he speaks would have come to a
just result, even though he is sure that he knows what the just result
should be. He is not to substitute even his juster will for theirs; otherwise it
would not be the common will which prevails, and to that extent the people
would not govern.

L. HAND, Is a Judge Free in Rendering a Decision? in THE SPIRIT OF LIBERTY 103, 109
(3d ed. 1974). Or, as Herbert Wechsler put it, "When no sufficient reasons [of gener-
ality and neutrality which transcend the immediate result in the case] can be as-
signed for overturning the value choices of the other branches of Government or of
a state, those choices must, of course, survive." H. WECHSLER, PRINCIPLES, POLITICS,
& FUNDAMENTAL LAW 27 (1961). See text accompanying note 106 infra.
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message to the audience, in this case the ratifiers. In the absence
of such particularization, the ratifiers cannot be taken to have ap-
proved greater restrictions upon their own authority to act than
found in the existing, formally evidenced, generally understood ap-
plications. To do so runs counter both to what common sense tells
us about the nature of proper and effective communication in the
situation described and to what we know about human nature.
When people are asked to place restrictions upon their own, as
well as others', freedom of action, they will generally prefer those
restrictions which accomplish the purpose of the endeavor while
leaving the maximum possible freedom of action remaining.

To this primary interpretative guide, there are several impor-
tant qualifications. First, even if there exists in the case law no
generally understood meaning of language as applied to a certain
issue, other evidentiary sources may reveal such an understand-
ing. Available legislative history from the framing and ratification
processes may clearly reveal that words were predominantly un-
derstood in a specific way. Such evidence must be utilized with
caution, as we will see, but it is possible for it to reveal the meaning
to an acceptable degree of certainty.

Second, even if a less restrictive application exists, it may be
possible to conclude that a more general meaning of the language,
which contradicts the specific application, ought to control future
disputes. This can occur in at least two ways. As mentioned in
Part One, it can occur when there are underlying factual changes
that nullify the basis of the specific application, but leave the basis
of a more general principle embodied in the constitutional lan-
guage intact. 0 1 For example, suppose one is able to discern from
the context of the due process language that it requires adequate
notice to a defendant and that adequate notice is generally under-
stood to mean that type of notice which is practical under the cir-
cumstances and is most likely to reach the defendant. At the time
of ratification, a few cases have held that notice by publication to
nonresidents in suits to recover real property located within the
state is, under this test, adequate to withstand a due process chal-
lenge. However, at the time there is no more effective form of no-
tice, mail being unreliable. At a later date, mail becomes a highly
reliable means of notifying nonresidents whose whereabouts are
known. Under these circumstances the general principle of ade-
quacy requires that a state use mail notice. Changes in the under-
lying factual circumstances have nullified the factual basis of the
contrary holdings, while leaving the general rule requiring the

101. See Whitten-Pt. I, supra note 3, at 602-03 & n.448.
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most practical, effective form of available notice intact. The ratify-
ing states cannot complain that they are being bound by a princi-
ple they did not approve, because they implicitly approved the
most effective available notice rule. A common sense understand-
ing of communication again tells us that language is often used in
this manner and is so understood by the audience to whom it is
addressed.

The second situation in which a general principle embodied in
language can override a specific, less restrictive application of the
language occurs when there have been no factual changes, but one
can see that, in reality, the general principle embodies the predom-
inant understanding of its meaning, while the less restrictive appli-
cation does not. For example, suppose the language "due process
of law" is generally understood to require adequate notice to de-
fendants. A few state cases at the time of ratification had held that
no notice at all (actual or constructive) would suffice as adequate
regarding nonresident defendants, while most states had never ad-
dressed the issue specifically. To conclude that the few specific
case holdings ought to constitute an exception to the due process
clause of the fourteenth amendment because they impose a lesser
restriction on the states than would be imposed by a straightfor-
ward application of the general principle of adequate notice would
be to defeat the obvious general understanding of the clause. By
hypothesis, the context reveals clearly this general understanding
that due process of law requires adequate notice to defendants,
with no apparent reason to distinguish between residents and non-
residents, because effective, practical forms of notice to nonresi-
dents exist. Therefore, the general principle ought to prevail as
the general understanding, rather than the specific applications.
The ratifying bodies cannot complain that a restriction greater
than they approved is being applied to them, because they ap-
proved the general principle of adequate notice.

Third, it is important to remember that all decisions may not
be of equal weight in establishing the predominant or general un-
derstanding of the meaning of constitutional language. A majority
of state decisions may apply state due process clauses in one way,
but the United States Supreme Court may apply the fifth amend-
ment in a different way. From the context it may be possible to
discern that the Supreme Court's application has been treated as
authoritative by the framers and ratifiers of the fourteenth amend-
ment. The same may be true when no state decisions exist on an
issue, but the Supreme Court has ruled on it under the fifth
amendment. Under these circumstances it may be possible to see
that the language selected by the framers and approved by the ra-
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tifiers was chosen to embody the Supreme Court's pronouncement
on this issue. The less restrictive application rule obviously ought
not to govern in such an event.

Partial Consideration and Conflicting Rules

Another circumstance that poses an interpretative difficulty
occurs when a minority of cases have ruled in opposing fashion on
an issue, but a majority has not spoken on the subject. Given the
preceding discussion, this is relatively easy to deal with. The situ-
ation is, again, one in which we can say that there is no predomi-
nant or general understanding of meaning that may serve as an
interpretative guide. Consequently, the least restrictive of all the
possible applications ought to be adopted, for the same reasons it
was appropriate when there were no opposing decisions to a mi-
nority view. The same qualifications, of course, ought also apply.

Accepted General Principle Capable of Multiple Interpretations

Finally, perhaps the most difficult interpretative problem of all
is posed when the context reveals the approval by framers and ra-
tifiers of language embodying, in its normal use, a general princi-
ple, which is capable of implementation through a variety of
different, equally restrictive rules of decision. However, the con-
text gives no indication which of the rules of decision would repre-
sent the general understanding of the language used. Have the
framers and ratifiers here delegated to the courts an unfettered
discretion to apply the general principle in any one of the ways
possible, so that there cannot be said to be a correct decision? In
other words, is the language open-ended in a sense which, practi-
cally speaking, delegates unfettered legislative authority to the
courts? In most respects this situation is similar to that discussed
briefly in Part One, involving a problem of interpretation when his-
tory provides an uncertain or nonexistent guide as to how a consti-
tutional provision ought to be applied to situations never
confronted by the framers and ratifiers.10 2 The legitimate author-
ity of the courts in such circumstances must be defined not only by
reference to the constitutional provision they are interpreting, but
also against the background of traditional limitations on the judi-
cial power implicit in the separation of powers doctrine. The obli-
gation of the judges under those traditional limitations is one of
providing adequate justification for the application that they ulti-
mately choose. Essentially, this requires that they adhere to at

102. See Whitten-Pt. I, supra note 3, at 601.
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least two 10 3 general restrictions on their decision-making author-
ity.

First, in formulating rules of decision they ought to stay within
the boundaries of any general principles established by the histori-
cal context. 10 4 This restriction is derived from the duty of the
judge in Anglo-American legal systems to apply rules of law given
to him by superior bodies; statutes in the case of legislative bodies
and constitutional provisions in the case of Congress and the rati-
fying states in copartnership. This is, of course, a separation of
powers restriction. In its simplest form, it is expressed by the in-
junction that judges must apply existing law, not make up new
laws.105 In a more sophisticated vein, however, recognizing that ju-

103. The two restrictions discussed in the text are not, by any means, the only
"Criteria for Judicial Justification" that might be articulated. Professor Paul Brest
had described four:

(1) that a court publicly justify its decisions by giving reasons for them; (2)
that a decision be consistent with principles, policies, and other decisions
to which the court adheres; (3) that a court give weight to its earlier deci-
sions bearing on the case before it; and (4) that the judgment of the court
operate retroactively.

These criteria are not peculiar to constitutional adjudication. They are
among characteristics that describe the normal operation the Anglo-Ameri-
can appellate judicial process ....

P. BREST, PROCESSES OF CONSTITUTIONAL DECISIONMAKING 1086 (1975). See also N.
MACCORMICK, supra note 17, at 113-121; R. WASSERSTROM, THE JUDICIAL DECISION
138-171 (1961).

104. This is no easy trick, as the investigation in Part One of the original mean-
ing of the full faith and credit clause should have demonstrated. It is possible to
overgeneralize a principle by failing to focus precisely enough on what the context
establishes as its boundaries. In the case of the full faith and credit clause, for
example, it is possible to conclude that the general purpose of the clause was to
integrate the judicial (and legislative) systems of the states. This would be true;
but if one stops here, without examining the exact degree of the integration as evi-
denced by its mechanism, with its rather precise separation of powers provisions, it
is possible mistakenly to conclude that the clause incorporates general conflict of
laws and jurisdictional rules, requires of its own force that a res judicata effect be
given by one state to the judgments of sister states, requires of its own force that
the states enforce the statutes of sister states in accord with the conflict of laws
rules incorporated, etc. Thus the most important function of the historical investi-
gation is to delineate as sharply as possible the outer reaches of the general princi-
ples or general purposes that a constitutional provision legitimately embodies.

105. The Ideal Rule of Law presupposes the traditional doctrine of the Sepa-
ration of Powers, which is itself only an approximation. It lays upon each
organ of government its appropriate restriction, namely:

(i) The Judiciary must apply existing law, not make up new laws.
(ii) The Executive must act only on the instructions of the Judiciary

in applying coercion.
(iii) The Legislative must enact only general laws, not Acts of Attain-

der, nor retrospective laws.

Unfortunately, the Ideal Rule of Law is an Ideal only. We cannot al-
ways have it that the different organs of government act only in the manner
prescribed. In part it is because the traditional doctrine of the Separation
of Powers, presupposed by the Ideal Rule of Law, is itself inadequate. But,
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dicial decision-making necessitates creation, it is still possible to
affirm the existence of a duty on the part of the judges to limit their
creativity by attempting to remain within the outermost bounda-
ries of the constitutional language, read in its proper historical con-
text. Functionally, there is no other way to assign a proper place to
the judges vis-a-vis the bodies given the amending power by the
Constitution. If this is accepted as an appropriate limitation on the
exercise of judicial power, then the most general principles incor-
porated within the constitutional language, as established by the
historical context of the language, cannot be exceeded legiti-
mately.

Second, the judges ought, in implementing the general princi-
ples embodied in the Constitution, to adjudicate the disputes
which come before them according to rules of general applicability.
Correlatively, these rules ought to be formulated in such a way as
to limit the courts' discretion to decide future cases in an arbitrary
manner. These restrictions are also derived from the doctrine of
separation of powers.

The courts have both the title and the duty when a case is
properly before them to review the actions of the other
branches in the light of constitutional provisions, even
though the action involves value choices, as invariably ac-
tion does. In doing so, however, they are bound to func-
tion otherwise than as a naked power organ; they
participate as courts of law. This calls for facing how de-
terminations of this kind can be asserted to have any legal
quality. The answer, I suggest, inheres primarily in that
they are-or are obliged to be-entirely principled. A
principled decision, in the sense I have in mind, is one that
rests on reasons with respect to all the issues in the case,
reasons that in their generality and their neutrality tran-
scend any immediate result that is involved. When no suf-
ficient reasons of this kind can be assigned for overturning
value choices of the other branches of Government or of a
state, those choices must, of course, survive.106

this apart, the Ideal Rule of Law is impracticable. Even the judges cannot
comply with its requirements completely. In applying the law they often
have to interpret it.

J. LUCAS, THE PRINCIPLES OF PoLrrIs 113-14 (1966) (footnotes omitted).
106. H. WECHSLER, PRINCIPLES, POLITICS, & FUNDAMENTAL LAw 27 (1961).

Wechsler's statement seems to mix the least restrictive application rule with the
function of neutral principles to confine judicial choice in future cases. Here I am
assuming that there are a number of equally restrictive applications open to the
court and it must choose from among them. The least restrictive application rule,
by hypothesis, will not aid in making this choice. By far the larger number of cases
will be solved by the least restrictive application rule, though, and thus the analysis
I am here considering will be unnecessary most of the time.
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This restriction of the judges to principled forms of decision-mak-
ing is arguably an essential element in establishing the authority
and acceptability of judicial decisions in democratic societies. The
authority of a principled decision stems from the fact that it
amounts to an accounting by the judge of the reasons for his deci-
sion, and thereby it assures the parties to a controversy, as well as
the society at large, that the decision is unbiased and not arbi-
trary.10 7 In this regard, it is particularly valuable for the purpose of
separating the judges as far as possible from politics. 10 8

I will later attempt to demonstrate that the two restrictions
discussed above have been violated by the Supreme Court in cases
defining the permissible extent of the state's authority to adjudi-
cate disputes involving nonresident defendants. The first restric-
tion was violated by the incorporation of the "full faith and credit
rules" of territorial jurisdiction into the due process clause of the
fourteenth amendment by Pennoyer v. Neff. 10 9 The second restric-
tion, as well as the first, has been violated by the Court's applica-
tion of the "minimum contacts test" of International Shoe v.
Washington 110 and its progeny. I will also attempt to demonstrate
that adequate limits on the territorial power of a state over nonres-

107. See R. WASSERSTROM, supra note 103, at 91-95.
108. See N. MACCORMICK, supra note 98, at 187-88, wherein the author states:

Wide issues of legislative policy ought to be the concern of the political
legislature, especially in democratic societies. Judges ought to abstain
from taking side on issues of actual or potential partisan political contro-
versy. Yet on the other hand the law as administered in the courts ought to
exhibit coherence of principle, and should not be 'a wilderness of single
instances', and so far as a society has, or is believed or perceived to have,
certain values shared across party political differences and personal tastes,
these 'common sense values' ought to be realized in its laws. These poten-
tially conflicting principles can be kept in equilibrium by maintaining the
principle that distinction and separation ought to be maintained between
legislative and judicial functions and powers, not in the oversimplified
terms of legislators making the laws and the judges only adjudicating upon
those laws, but in terms that the necessary judicial law-making function
required in the interests of consistency and the pursuit of 'commonsense'
values ought to be subject to definable restrictions. The highly desirable
recognition of a judicial power to make law must be restricted by recogni-
tion of a duty to make it only 'interstitially.' Therefore there must be a
criterion for distinguishing interstitial from architectural legislation. One
possible criterion is that either a relevant analogy or an established princi-
ple is a necessary element of justification of an innovative decision. So if
we seek a reason why arguments from analogy or from principle have the
force they have in legal argument, the answer is the existence of a highly
desirable conventional rule conferring power on judges to extend the law to
cover circumstances not directly or unambiguously governed by estab-
lished mandatory rules, but imposing limits on the extent of that power.

Id.
109. 95 U.S. 714 (1878).
110. 326 U.S. 310 (1945).
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idents can be formulated under the due process clause consistent
with both restrictions.

Turning to an examination of the pre-fourteenth amendment
context provided by the American case law, it is important to ex-
amine several topics. First, there will be general investigations of
the understanding of law of the land clauses in the states, Coke's
influence on the interpretation of those clauses, and the under-
standing of due process among the major American treatise writ-
ers. Second, the extent to which law of the land and due process
clauses limited the power of legislatures will be explored. Finally,
the procedural content of due process of law will be examined.

A. GENERAL BACKGROUND

Coke's equation of by the law of the land with due process of
law unquestionably exerted a major influence on interpretation of
the state law of the land clauses. Numerous decisions prior to the
adoption of the fourteenth amendment held that law of the land
meant due process of law and cited Coke's Second Institute as au-
thority.1 11 Typical is the statement of the Supreme Court of the
United States in Murray's Lessee v. Hoboken Land & Improvement
Co. ,112 where the Court was considering the meaning of due proc-
ess of law in the fifth amendment to the United States Constitu-
tion: "The words, 'due process of law,' were undoubtedly intended
to convey the same meaning as the words, 'by the law of the land,'
in Magna Charta. Lord Coke, in his commentary on those
words, . . . says they mean due process of law."113

In a similar view Chief Justice Shaw, for the Massachusetts
Supreme Court, in Jones v. Robbins,114 stated that, "Lord Coke, in

111. See Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18
How.) 272, 276 (1855); Webster v. Reid, 52 U.S. (11 How.) 437, 455 (1850); Greene v.
Briggs, 10 F. Cas. 1135, 1140 (C.C.D. R.I. 1852) (No. 5,764); Rison v. Farr, 24 Ark. 161,
175 (1865); Reid v. Wright, 2 Greene 15, 23 (Iowa 1849), rev'd on other grounds sub
nom., Webster v. Reid, 52 U.S. (11 How.) 437 (1850); Saco v. Wentworth, 37 Me. 165,
171 (1853); Regents of Univ. of Md. v. Williams, 9 G. & J. 365, 412 (Md. 1838); Jones v.
Robbins, 74 Mass. (8 Gray) 329, 343 (1857); Sears v. Cottrell, 5 Mich. 251, 253 (1858);
Griffin v. Mixon, 38 Miss. 424, 442-43 (1860); Mayo v. Wilson, 1 N.H. 53, 55-56 (1817);
Wynehamer v. People, 13 N.Y. 378, 395, 417 (1856); Westervelt v. Gregg, 12 N.Y. 204,
212 (1854); Taylor v. Porter, 4 Hill 140, 146 (N.Y. Sup. Ct. 1843); In re John & Cherry
Sts., 19 Wend. 659, 676 (N.Y. 1839); Ervine's Appeal, 16 Pa. 256, 263 (1851); Brown v.
Hummel, 6 Pa. 86, 91 (1847); State v. Allen, 13 S.C.L. (2 McCord) 55, 59-60 (1822);
Zyestra v. Corp. of Charleston, 1 S.C.L. (Bay.) 382, 391 (1794); Kinney v. Beverley, 12
Va. (2 Hen. & M.) 318, 336 (1808) (Tucker, J.). See also State v. Maxcy, 26 S.C.L. (1
McMul.) 501, 504 (1837); Jones' Heirs v. Perry, 18 Tenn. (10 Yerg.) 59, 71 (1836); Bank
of the State v. Cooper, 10 Tenn. (2 Yerg.) 599, 605-06, 621 (1831).

112. 59 U.S. (18 How.) 272 (1855).
113. Id. at 276.
114. 74 Mass. (8 Gray) 329 (1857).
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commenting upon this clause of Magna Charta-nisi per legem ter-
rae-adopts the construction that the clause meant without proc-
ess of law, that is, by indictment or presentment of good and lawful
men."

1 5

Commentators on the phrases "law of the land" and "due proc-
ess of law" tended to agree with this general position. Thus, in his
Commentaries on American Law, published in 1827, Chancellor
Kent stated:

The words, by the law of the land, as used in magna
charta, (a) in reference to this subject, [the right of per-
sonal security], are understood to mean due process of
law, that is, by indictment or presentment of good and law-
ful men; and this, says Lord Coke, (b) is the true sense
and exposition of those words.1 16

William Rawle, in 1829, had focused upon the due process
clause of the fifth amendment to the United States Constitution as
summarizing the procedural safeguards of the accused found in
the rest of the Bill of Rights. After discussing the latter safe-
guards, 117 he stated: "It follows from all the antecedent precau-
tions, that no one can be deprived of life, liberty, or property,
without due process of law; and the repetition of this declaration,
is only valuable, as it exhibits the summary of the whole, and the
anxiety that it should never be forgotten."1 18

In his Commentaries on the Constitution of the United States,
first published in 1833, Joseph Story commented that the due proc-
ess clause of the fifth amendment

is but an enlargement of the language of Magna
Charta .... Lord Coke says that these ... words (by the
law of the land) mean by due process of law, (a) that is,
without due presentment or indictment, and being
brought into answer thereto by due process of the com-
mon law. So that this clause in effect affirms the right of
trial according to the process and proceedings of the com-
mon law.119

Taken with the remarks of Alexander Hamilton quoted in the
previous section, 120 the views of these commentators might be
thought to establish that due process, at least to 1833, was a guar-

115. Id. at 343.
116. 2 J. KENT, COMMENTARIES ON AMERICAN LAW 13 (14 ed. J. Gould 1896).
117. W. RAWLE, A VIEW OF THE CONSTrrTION OF THE UNITED STATES OF AMERICA

127-32 (DeCapo ed. 1970) (originally published in 1829).
118. Id. at 132-33.
119. 2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

§ 1789 at 565-67 (5th ed. 1891) (footnotes omitted).
120. See notes 88-90 and accompanying text supra.
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antee available only in criminal proceedings. Such was not the
case, however, as we shall later see. Kent had himself qualified his
statement of the meaning of "by the law of the land" by stating
that they were understood "in reference to this subject" to mean
due process by indictment or presentment. 121 This subject was the
right of personal security, about which he was writing when he dis-
cussed law of the land. Similarly, Story, after his discussion of pre-
sentment and indictment, added the seemingly more general
statement that the clause "in effect affirms the right of trial accord-
ing to the process and proceedings of the common law."' 122 Our
specific discussion of the cases below will indicate clearly that due
process was considered a guarantee in civil as well as criminal
cases. Suffice it here to quote an 1819 remark of Justice Johnson in
The Bank of Columbia v. Okely,123 a civil suit involving, in part, a
contention under the law of the land clause of the Maryland Con-
stitution:

As to the words from Magna Charta, incorporated into the
constitution of Maryland, after volumes spoken and writ-
ten with a view to their exposition, the good sense of man-
kind has at length settled down to this: that they were
intended to secure the individual from the arbitrary exer-
cise of the powers of government, unrestrained by the es-
tablished principles of private rights and distributive
justice.

124

B. DUE PROCESS As A LIMrr ON LEGISLATIVE POWER

Raoul Berger has argued that even if it is not possible to deter-
mine precisely what due process meant in 1789 or 1866, it is possi-
ble to determine "one thing quite plainly it did not mean ... ; it did
not comprehend judicial power to override legislation on substan-
tive or policy grounds.' 25 As the case law discussed below dem-
onstrates, Berger is indisputably correct in concluding that due
process of law as understood in 1866 did not authorize judges to
substitute their views of policy for those of the legislature; nor did
it include the power to judge state procedures according to a "stan-
dard of fairness."' 26

To say this, however, is not the same as saying that legislative
acts were never meant to be judged invalid by use of the due proc-

121. See text at note 116 supra.
122. See text at note 119 supra.
123. 17 U.S. (4 Wheat.) 235 (1819).
124. Id. at 244.
125. BERGER-JUDICIARY, supra note 6, at 193-94.
126. See id. at 213-14.
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ess clause, or that such acts might not be invalidated according to a
substantive standard that amounts to something less than the sub-
stitution of a judicial policy choice for a legislative one.127 As we
will see, the cases before 1866 reveal that due process of law was
often read as limiting legislative power in ways that might legiti-
mately be called substantive as well as procedural.

The substantive limitations imposed on legislative power
under the rubrics of law of the land and due process of law were
derived from the doctrine of separation of powers in the American
system of government. We tend today to think of all things done,
that is, enacted or passed by a legislature as being legislative in
nature. If they do not transgress specific constitutional restric-
tions, restrictions that have nothing to do with the division of au-
thority between the legislative and judicial branches, they are also
considered to be law. Likewise, everything done by a court is con-
sidered judicial even though it partakes of policy formulation.
Through the early nineteenth century, however, there were signifi-
cant conceptual limitations upon the characteristics of governmen-
tal actions that could be legitimately classified as legislative or
judicial. That is, the legislature had to act in a particular way
before its action would be considered legislation and thus law.
Similarly, the judiciary could act only in certain ways within the
concept of judicial power, though as the final law-declaring agency
there obviously were not (and are not today) the same practical
limitations on its power to work its interpretative will that existed
on the legislative branch of government.

As the separation of powers doctrine affected legislative au-
thority, the idea was that legislatures were limited to the enact-
ment of general laws, rather than partial or particular ones,

127. Immediately after the passage quoted in the text at note 119 supra, Berger
offers Hamilton's statement in opposition to the Senate amendment to the New
York "Act Regulating Elections" as "unmistakable testimony" that due process did
not apply to legislative acts. Id. at 194; see id. at 196 n.11. He cites the same argu-
ment in another of his works to prove the same thing. See Law of the Land, supra
note 6, at 11-13, 29 where he argues that due process were words that had a familiar
historical content relating solely to procedure in the courts, not to legislative acts.
After this he quotes Hamilton. What is unmistakable is that Berger has seriously
misread Hamilton to mean that due process does not apply to legislative acts, when
Hamilton actually stated that the words due process "can never be referred to an
act of legislature." See text at note 88 supra. As we have seen, Hamilton was
clearly arguing precisely the opposite! He was arguing that the Senate amendment
to the "Act Regulating Elections" would violate the due process provisions of the
"Act Concerning the Rights of Citizens," passed earlier in the session. See id. Ham-
ilton's remarks thus indisputably prove the exact opposite of what Berger asserts.
Berger here appears to be guilty of reading Hamilton's remarks on the run, or of
substituting wishful thinking for hard analysis, sins he accuses others of commit-
ting. See Law of the Land, supra note 6, at 26, 29.
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because the latter were, in Blackstone's words, "spent upon" indi-
viduals, and they had "no relation to the community in general"
and were thus "sentence[s] rather than . . . law[s].' 28 Conse-
quently, partial or particular laws were an exercise of judicial
power, because they were adjudications, i.e., sentences. They were
also violative of the law of the land clauses (and thus the due proc-
ess clauses), because they were legislative, rather than judicial,
sentences.

A variation on this same theme held that a legislative act tak-
ing property from one individual and giving it to another also vio-
lated due process. This was true even if the act was general, that
is, even if it applied to the community at large, or all persons simi-
larly situated, as opposed to one person or a discrete class of per-
sons. The reason was that the act was considered a direct
divestiture and, therefore, an adjudication or sentence. It followed
that it violated the separation of powers doctrine. Furthermore,
because it was a direct intervention by the legislature that de-
prived someone of rights without a judicial proceeding, it also vio-
lated law of the land and due process of law restrictions. In the
latter instance the emphasis often, but not exclusively, seemed to
be placed upon the fact that there was no violation of an existing or
standing law, other than the statute enacted to produce the divesti-
ture; this was clearly a type of objection to ex post facto lawmaking
and, as such, reminiscent of Blackstone's definition of municipal
law.129

Even in states having no specific separation of powers clauses
in their constitutions, the above concepts nevertheless permeated
the law of the land and due process, or due course of law, deci-
sions. These same cases often contained language indicating that
certain procedures were required to satisfy due process. Con-
versely, many of the decisions were pure procedural cases that, in-
cidentally, contained substantive language; and still others were
procedural throughout, in language and holding.

Although the cases were legion, an extended description of
them seems justified in terms of the importance of this issue. In
the following discussion, cases having pertinence to our later in-
quiry about the procedural content of due process of law will also
be described.

United States. In Dred Scott v. Sandford130 Chief Justice Ta-

128. See text at note 35 supra.
129. See note 35 supra.
130. 60 U.S. (19 How.) 393 (1857).
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ney commented in his opinion for the Court holding the Missouri
Compromise unconstitutional that

an act of Congress which deprives a citizen of the United
States of his liberty or property, merely because he came
himself or brought his property into a particular Territory
of the United States, and who had committed no offense
against the laws, could hardly be dignified with the name
of due process of law.131

It is not entirely certain that this was intended as a reference to
the separation of powers arguments found in many of the state
cases, but it is plausible to read it that way, as it seems to be a
reference to a requirement of a judicial proceeding to adjudicate
the citizen's liability before his liberty or property may be taken,
as opposed to a direct statutory divestiture. 132

Two years earlier, in Murray's Lessee v. Hoboken Land & Im-
provement Co. ,133 Mr. Justice Curtis, for the Court, had stated that
the legislature was not free to enact any process it desired, be-
cause the fifth amendment "is a restraint upon the legislative as
well as on the executive and judicial powers of the government,
and cannot be so construed as to leave congress free to make any
process 'due process of law,' by its mere will." 134 Murray's Lessee
was a purely procedural case, but it clearly indicates the view that
due process of law limited the legislative power of the government..

Arguing before the Supreme Court in Trustees of Dartmouth
College v. Woodward,135 Daniel Webster gave an important defini-
tion, later cited in many state cases, of law of the land. In arguing
that particular laws, rather than general ones, do not satisfy due
process he said:

By the law of the land, is most clearly intended, the gen-
eral law; a law, which hears before it condemns; which pro-
ceeds upon inquiry, and renders judgment only after trial.
The meaning is, that every citizen shall hold his life, lib-
erty, property, and immunities, under the protection of the
general rules which govern society. Everything which
may pass under the form of an enactment, is not, there-
fore, to be considered the law of the land. If this were so,
acts of attainder, bills of pains and penalties, acts of confis-

131. Id. at 450. For an excellent discussion of this case and the points decided,
see D. FEHRENBACHER, THE DRED SCOTT CASE (1978). See also C. SWISHER, HISTORY
OF THE SUPREME COURT OF THE UNrrED STATES: THE TANEY PERIOD 1863-1864, 592-
652 (1974).

132. See the discussion of the state cases at notes 137-315 infra.
133. 59 U.S. (18 How.) 272 (1855).
134. Id. at 276.
135. 17 U.S. (4 Wheat.) 518 (1819).
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cation, acts reversing judgments, and acts directly trans-
ferring one man's estate to another, legislative judgments,
decrees and forfeitures, in all possible forms, would be the
law of the land. 136

Alabama. In the case of In re Dorsey 137 a motion was made to
admit Dorsey to practice as an attorney, and to dispense with ad-
ministering to him a dueling oath required by an 1826 Act of the
state assembly. Dorsey contended that the act was unconstitu-
tional on several grounds, including that an attorney had a vested
right in his office, which the act deprived him of without due
course of law in violation of the tenth section of the Declaration of
Rights of the Alabama Constitution. The court agreed, holding by
a majority of two to one that the act violated the due course of law
provision by depriving Dorsey of a judicial trial.' 38 Subsequently,
Dorsey was interpreted as a case that involved a law which did not
operate "generally," but only "partially"-i.e., it did not operate
alike on all citizens of the state.139

Arkansas. In Rison v. Farr140 a state constitutional provision
set qualifications for voting, all of which plaintiff had met; but he
was denied the vote on the basis of an act of the state legislature,
which required that a voter must take an oath that he had not vol-
untarily borne arms against the United States or Arkansas, nor
aided the Confederate authorities, since April 18, 1864. Plaintiff re-
fused to take this oath, and defendant refused to deposit his vote.
Ultimately, the Supreme Court of Arkansas held the statute void
as in conflict with a state constitutional provision setting qualifica-
tions for voters. In reaching this result, however, it engaged in an
extensive discussion of legislative power under the Arkansas Con-
stitution, concluding that the legislature could not enact, apply,
and execute the law, because to do so violated a provision in the
constitution concerning separation of powers and the constitu-
tion's law of the land clause, which the court interpreted as requir-
ing due process of law.'4 ' The "better and larger definition of due
process of law," according to the court, "is that it means law in its
regular course of administration through courts of justice."u 42

136. Id. at 581-82.
137. 7 Port. 293 (Ala. 1838).
138. Id. at 354-55.
139. See Mayor of Mobile v. Yuille, 3 Ala. 137, 140 (1841); see also Zeigler v.

South & N. Ala. R.R., 58 Ala. 594, 598 (1877); Dale County v. Gunter, 46 Ala. 118, 137
(1871); Weaver v. Lapsley, 43 Ala. 224, 232 (1869); Dorman v. State, 34 Ala. 216, 231-32
(1859).

140. 24 Ark. 161 (1865).
141. See id. at 166-76.
142. Id. at 175.
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In Ex parte Woods 143 the Arkansas court held that an exercise
of jurisdiction by a justice of the peace court that was not in com-
pliance with the statutes regulating its jurisdiction violated the law
of the land clause of the state constitution.'4 A statute required a
writ issued by a justice of the peace to be served by reading it to
the defendant, or delivering a copy to him, or leaving a copy at his
usual place of abode with a member of his family. The defendant
was never served with process and had no notice of the proceeding
against him, which had culminated in a default judgment.145 The
court quoted the law of the land clause of the constitution, and
stated: "By which is most clearly intended the general law; a law
which bears before it condemns; which proceeds upon inquiry,
and renders judgment only after trial." 146 As we have seen, this
was essentially Webster's definition in Trustees of Dartmouth Col-
lege v. Woodward.147

California. In Hickman v. O'Nea11 the issue was the consti-
tutionality of an act of the state legislature which gave power to
the Superior Court of the City of San Francisco to send its process
beyond its territorial limits to enforce its judgments. The Califor-
nia Supreme Court upheld the constitutionality of the act, which it
felt dealt with a matter of remedy, or practice, and had nothing to
do with jurisdiction. Although the inferior court could not act on
persons or subjects beyond the limited sphere to which it was re-
stricted, once it had acted, the process by which it was to enforce
its judgments was within the scope of the legislative power.149 "No
man can be deprived of his liberty or property except by due
course of law, but what that course shall be, and after it has run,
the mode of the taking, are, like the great mass of powers of gov-
ernment, left to the discretion of the Legislature." 150

Illinois. In Newland v. Marsh 151 an act of the Illinois legisla-
ture provided that, from the date of the enactment, whenever a
person had color of title in good faith to vacant and unoccupied
land and had paid all the taxes on it for seven successive years, he

143. 3 Ark. 532 (1841).
144. Id. at 539-40.
145. Id. at 533.
146. Id. at 536.
147. See notes 135-36 and accompanying text supra.
148. 10 Cal. 292 (1858).
149. Id. at 295-96. Meyer v. Kalkmann, 6 Cal. 583 (1856) was overruled by this

decision. Id. at 294-95.
150. 10 Cal. at 295. See Sherman v. Buick, 32 Cal. 241, 249-50 (1867) (Art. I, § 8 of

state constitution provided that no man could be deprived of life, liberty, or prop-
erty without due process of law, and due process of law means something more
than mere legislation).

151. 19 Ill. 376 (1857).
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would be adjudged the legal owner of the unoccupied land to the
extent of his paper title. Defendants in an action of ejectment
claimed under this statute.15 2 In a previous case, the Illinois
Supreme Court had indicated that if the act was construed to vest
the title in the taxpaying party, it would be unconstitutional. 153

The court ultimately upheld the statute as a limitation law, but in
the process it discussed the separation of powers and law of the
land clauses in the state constitution, indicating that for the legis-
lature to directly reach the property or vested rights of a citizen of
the state by providing for their forfeiture or transfer to another
without trial and judgment in the courts would violate both
clauses.

154

Iowa. In Mason v. Messenger 155 the plaintiff claimed land
under a judgment of partition rendered by a state court pursuant
to an act of the state legislature. The act provided that a person
could petition for partition against all joint owners, known or un-
known. As to joint owners not known or named in the petition, or
those as to whom summons was returned not found, it provided for
notice by publication, with the judgment in the action to be bind-
ing and conclusive on all parties in interest, whether they had been
notified by summons or by publication. The defendant challenged
this act as unconstitutional, relying in part on the clause in the
Northwest Ordinance of 1787 guaranteeing inhabitants of Iowa "ju-
dicial proceedings according to the course of the common law."'156

In defining the latter phrase, the Supreme Court of Iowa
stated: "It has the same meaning, in substance, as the phrase 'due
process of law,' used in our and some other State Constitutions;
and as the phrase 'the law of the land,' used in other of the State
Constitutions; or 'the rules of the common law,' as used in the
United States Constitution.' 57 The court went on to explain that
this meant a person could only be deprived of his rights under a
general law, after he had been given due notice and an opportunity
to defend in a judicial proceeding. 158 Ultimately the court upheld
the act in question, stating that due process of law did not require

152. Id. at 380-81.
153. Harding v. Butts, 18 Ill. 502, 507 (1857). See Ross v. Irving, 14 Ill. 171, 175

(1852) (under law of the land clause, legislature does not have power to take one
man's property and give it to another, with or without compensation).

154. 19 Ill. at 385.
155. 17 Iowa 261 (1864).
156. The ordinance had been extended to Iowa by congressional enactment. Id.

at 263-66.
157. Id. at 267 (citing, inter alia, Webster's argument in Trustees of Dartmouth

College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819)).
158. Id. at 270-72.
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personal, as opposed to constructive, notice. The choice of notice
was within the discretion of the legislature, at least so long as the
form prescribed made it reasonably probable that the party to
whom it was directed would learn of the proceeding and have an
opportunity to defend; although in the court's view a purely ex
parte proceeding, without a pretense of notice or any provision for
defending, would violate the constitution. 159

Earlier, in Reid v. Wright 160 the Supreme Court of Iowa struck
down certain acts of the Wisconsin and Iowa territorial legislatures
as unconstitutional under the provisions of the Northwest Ordi-
nance guaranteeing "judicial proceedings according to the course
of the common law" and that "no man shall be deprived of his life,
liberty, or property but by the judgment of his peers or the laws of
the land." The statutes in question had provided certain special
procedures for the settlement of titles to the so-called "half breed"
lands within the state. 16 1 In its opinion the court quoted Black-
stone's definition of municipal law 162 and Webster's definition of
law of the land.163 It also referred to Coke's equation of law of the
land in the Magna Charta with due process of law.16 4 Thus the
Wisconsin act was declared void because it provided for settle-
ment of the title "not by any proceeding according to the course of
the common law, not by service of process, by which the parties
could have a day in court, not by a general law of the land, operat-
ing upon the whole community alike, but by a special and limited
act, violating all of these valuable safeguards."'165 Likewise, the
Iowa act was declared unconstitutional because it was a partial
law, and also because it infringed the clauses of the Northwest Or-
dinance that guaranteed (i) judicial proceedings "according to the
cause of the common law" and (ii) that no one would be deprived
of his liberty or property "but by the judgment of his peers and the
law of the land."'166

159. Id., quoting with approval from In re Empire City Bank (N. Y), discussed
at note 210 infra.

160. 2 Greene 15 (Iowa 1849).
161. Id. at 28-29.
162. Id. at 23. See text accompanying note 35 supra.
163. See 2 Greene at 23; text at notes 135-36 supra.
164. See 2 Greene at 23.
165. Id. at 25.
166. Id. at 29-30. See Webster v. Reid, 52 U.S. (11 How.) 437 (1850), a case arising

out of the same controversy, in which the Supreme Court held the Iowa act void as
a violation of the right of trial by jury. The Court also held the judgments under
which plaintiff claimed void because of the form of notice prescribed, which was
very general in nature under the act, requiring designation of the defendants only
as "Owners of the Half-breed Lands lying in Lee County." Id. at 459-60. The Court
stated:
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Kentucky. Kentucky was one of the few states in which au-
thority can be found that due process of law does not limit the
power of the legislature. In Johnson v. Higgins167 the plaintiff
brought an action on a promissory note and a judgment was ren-
dered in his favor five days after the state legislature passed a stat-
ute suspending the operation of the state courts until a specified
date. 16 8 The plaintiff contended this law was unconstitutional on
several grounds, including that it violated section 15, article 13, of
the state constitution, which declared "that all courts shall be
open, and every person for an injury done him in his lands, goods,
person, or reputation, shall have remedy by due course of law; and
right and justice shall be administered without sale, denial, or de-
lay."169 In upholding the statute against this challenge, the court
stated that "[t] he terms and import of this provision show that it
relates altogether to the judicial department of the government,
which is to administer justice 'by due course of law,' and not to the
legislative department, by which such 'due course' may be pre-
scribed."

1 7 0

Louisiana. In City of New Orleans v. Cannon 171 the defendant
in a proceeding to collect taxes challenged the act of the legislature
under which he was cited as a violation of the state constitution's
due process clause. The act provided for summary proceedings to
enforce the collection of taxes and substituted constructive service
by advertising the tax bill in the city newspaper for personal serv-
ice of the petition and citation. The court upheld such summary

These suits were not a proceeding in rem against the land, but were in per-
sonam against the owners of it. Whether they all resided within the Terri-
tory or not does not appear, nor is it a matter of any importance. No person
is required to answer in a suit on whom process has not been served, or
whose property has not been attached. In this case there was no personal
notice, nor an attachment or other proceeding against the land, until after
the judgments. The judgments, therefore, are nullities, and did not author-
ize the executions on which the land was sold.

When a judgment is brought collaterally before the court as evidence,
it may be shown to be void upon its face by a want of notice to the person
against whom the judgment was entered, or for fraud.

Id. It should be noted that the Court was reviewing the judgment of the Supreme
Court of the Territory of Iowa, the territory not having become a state until after the
judgment was rendered. Id. at 455-56. It is not certain, therefore, whether the
above-quoted passages are based on one or both of the Northwest Ordinance
clauses, the Supreme Court's revisory authority over the territorial courts, or gen-
eral common-law principles that court was enforcing against the territorial court on
some other theory.

167. 60 Ky. (3 Met.) 514 (1861).
168. Id. at 517.
169. Id.
170. Id. at 519.
171. 10 La. Ann. 764 (1855).
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proceedings as not violative of due process. 7 2

Maine. In Saco v. Wentworth 7 3 an act of the legislature which
conditioned the right to appeal a conviction for unlawfully selling
liquor on the posting of a two hundred dollar bond was struck
down under the Maine law of the land clause. The court held that
the phrase "law of the land" did not simply mean an act of the
legislature, because if that were so the legislature could at any
time take away life, liberty, or property without a trial by jury. The
phrase meant due process of law, and according to the court this
meant a trial by jury according to the process and proceedings of
the common law. 7 4 Story's Commentaries on the Constitution
were quoted for this latter proposition. 175

Maryland. In Regents of the University of Maryland v. Wil-
liams 176 the Regents had been incorporated under several acts of
the legislature. Then by an act in 1825 the legislature abolished the
corporation in order to appoint a board of trustees composed of
different persons under a new corporate name and to transfer to
the new corporation all the assets of the abolished corporation.
The Maryland Supreme Court held this to be unconstitutional
under both the separation of powers clause and the law of the land
clause of the Maryland Bill of Rights. The act violated the separa-
tion of powers provision, according to the court, because it
amounted to an exercise of judicial power. A sentence of dissolu-
tion was strictly a judicial act for some alleged delinquency ascer-
tained in proceedings at law instituted for that purpose, and the
legislature had no judicial power. 7 7 The act violated the law of the
land clause for basically the same reason. Both the law of the land
and separation of powers clauses were designed to be limits on the
legislative power. Law of the land meant due process of law, al-
ready prescribed and existing as a rule of civil conduct, relating to
the community in general, and to be administered in courts of jus-

172. Id. at 764-65.
173. 37 Me. 165 (1853).
174. Id. at 170-76. In State v. Knight, 43 Me. 11 (1857), the defendant contended

that the state's "law of the land" provision guaranteed him the right to try the im-
partiality of jurors as at common law. The court, in rejecting this challenge, pointed
out that at the time Massachusetts had established its constitution it did not follow
the common law, but rather had its own statutory procedures to secure impartial
jurors. When Maine later adopted its constitution, after separation from Massachu-
setts, these same statutes became the law of the land of Maine. The court quoted
Coke's equation of law of the land with due process of law, Blackstone's definition
of law and Story's due process definition as encompassing a right to trial according
to the process and proceedings of the common law. Id. at 122-23.

175. 37 Me. at 171-72.
176. 9 G.&J. 365 (Md. 1838).
177. See id. at 411.
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tice. An act which affected and exhausted itself upon a particular
person's rights and had no relation to the community in general
was a sentence rather than a law, said the court, citing Black-
stone.

178

Massachusetts. In Jones v. Robbins 179 a prisoner petitioned for
a writ of habeas corpus, contending that his conviction and sen-
tence to six months hard labor were void, because the police court
that convicted him had exceeded the authority conferred on it. A
statute extended the jurisdiction of police courts to be concurrent
with the court of common pleas and municipal courts in cases of
simple and aggravated larceny, when the property taken did not
exceed fifty dollars; and it gave the police courts the power to sen-
tence offenders to imprisonment. 180 This latter provision was chal-
lenged as unconstitutional, because it permitted infamous
punishment to be inflicted through a prosecution not commenced
by the indictment or presentment of a grand jury, which arguably
violated the law of the land clause in the state constitution. In de-
fining law of the land, the court per Chief Justice Shaw, stated:

These terms, in this connection, cannot be used ... to
mean the law of the land at the time of the trial; because
the laws may be shaped and altered by the legislature,
from time to time .... The legislature might simply
change the law by statute, and thus remove the landmark
and the barrier intended to be set up by this provision in
the Bill of Rights. . . . Lord Coke, in commenting upon
this clause of Magna Charta-nisi per legem terrae-
adopts the construction that the clause meant "without
process of law, that is, by indictment or presentment of
good and lawful men.". . . This may not be conclusive; but
being a construction adopted by a writer of high authority,
before the immigration of our ancestors, it has a tendency
to show how it was then understood. 18 1

Ultimately, the court held that the statute defining the powers
of the police court was unconstitutional. 182 This provoked a dis-

178. Id. at 412. Compare Wright v. Wright's Lessee, 2 Md. 429, 449-50 (1852) with
9 G.&J. at 411-12.

179. 74 Mass. (8 Gray) 329 (1857).
180. Id. at 329-30.
181. Id. at 342-43 (footnotes omitted). The court also cited and discussed Kent

and Story.
182. The court further stated, as follows:

It having been stated by Lord Coke that, by the "law of the land" was
intended a due course of proceeding, according to the established rules and
practice of the courts of common law, it may perhaps be suggested, that
this might include other modes of proceeding, sanctioned by the common
law, the most familiar of which are, by informations of various kinds, by the
officers of the crown in the name of the king. But in reply to this it may be
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sent by Justice Merrick, who argued that Cbke was simply using
"by indictment and presentment of good and lawful men" as an
example of the manner in which proceedings could be had by due
process of law, as evidenced by Coke's immediate addition of the
further illustration "or by writ original of the common law."' 83

In Holden v. James 184 a plaintiffs right of action was barred by
a Massachusetts four-year statute of limitations, so he petitioned
the legislature, asking that the statute be suspended in his case.
The legislature granted this relief, conditioned upon his commenc-
ing the action within a year after the legislative resolve was
passed. This was done, but Massachusetts had a constitutional
provision guaranteeing every citizen protection "in the enjoyment
of his life, liberty, and property, according to standing laws." The
court interpreted this to prohibit a legislative act of a particular, as
opposed to general nature. The court also indicated that the legis-
lature could not prescribe a judgment that the laws of the land
would require the courts to render on the facts of this case, as that
would be an exercise of judicial power expressly forbidden by the
constitution. Thus the bar of the statute of limitations was held to
remain in effect notwithstanding the attempted legislative suspen-
sion.

8 5

Michigan. In Parsons v. Russell 186 the Michigan "Boat and
Vessel" law permitted a claimant to have a vessel seized upon his
own affidavit that a debt was due to him for supplies and provi-
sions, a debt which constituted a lien on the vessel under the law.
After seizure, notice by publication was provided to the owner,
who could prevent sale of the boat by appearing within three
months and discharging the warrant of seizure by posting a bond
in double the amount of the claim guaranteeing payment to the
claimant. Plaintiff sued on such a bond, and defendant contended
the Boat and Vessel law was invalid under the Michigan constitu-
tional provision declaring that no person could be deprived of life,
liberty, or property without due process of law.18 7

The Supreme Court of Michigan held the law unconstitutional
under this provision on the ground that it permitted a condemna-
tion and sale on the ex parte allegations of the claimant, without

said, that Lord Coke himself explains his own meaning by saying, "the law
of the land," as expressed in Magna Charta, was intended due process of
law, that is, by indictment or presentment of good and lawful men.

Id. at 346. But see Hurtado v. California, 110 U.S. 516, 522-38 (1884).
183. 74 Mass. (8 Gray.) at 358.
184. 11 Mass. 397 (1814).
185. Id. at 402.
186. 11 Mich. 113 (1863).
187. Id. at 114.
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proof before a judicial tribunal.188 In defining due process of law,
the court stated that the phrase was

intended to secure to the citizen the right to a trial accord-
ing to the forms of law of the questions of his liability and
responsibility, before his person or his property shall be
condemned. Judicial action is in such cases imperatively
required, and "implies and includes actor, reus, judex-
regular allegations, opportunity to answer, and trial ac-
cording to some settled course of judicial proceedings."' 189

In Sears v. Cottrell' 90 the Michigan tax law of 1853 provided
that if a person failed to pay his taxes, the treasurer should levy
and collect the taxes by distress and sale of any goods in the per-
son's possession. If goods of someone else were sold to pay the
debtor's taxes, a remedy was provided that person against the
debtor in the form of an action of assumpsit. Plaintiff's lumber,
while in the possession of the miller, was sold to pay the miller's
taxes, and the plaintiff sued the treasurer. The treasurer defended
under the act, and the plaintiff contended the act was unconstitu-
tional under the due process clause of the state constitution. 9 1

The Supreme Court of Michigan upheld the constitutionality
of the act, the court stating:

The words "due process of law," mean the law of the land,
and are to be so understood in the constitution .... Lord
Coke construed the words "law of the land," to mean due
process of law. Hence, we sometimes find one phraseol-
ogy used, and sometimes the other .... By "the law of
the land" we understand laws that are general in their op-
eration, and that affect the rights of all alike; and not a spe-
cial act of the legislature, passed to affect the rights of an
individual against his will, and in a way in which the same
rights of other persons are not affected by existing laws.192

Minnesota. In Baker v. Kelly ' 93 the defendant offered a tax
deed in defense to an action of ejectment. The plaintiff offered to
show that the land described in the tax deed had not been adver-
tised for sale by the auditor, as required by statute. Defendant
objected that the plaintiff was barred from presenting such evi-
dence, because by statute he was required to test the validity of a
tax sale within one year after the tax deed had been recorded.194

188. Id. at 123.
189. Id. at 120.
190. 5 Mich. 251 (1858).
191. Id. at 252-53.
192. Id. at 254.
193. 11 Minn. 358 (1865).
194. Id. at 365-66.
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The Supreme Court of Minnesota construed this statute to be ei-
ther an act of limitations or as requiring the original owner to be-
gin an action within the time fixed or be forever barred from
questioning the assessment or sale; under the latter interpretation
the statute was unconstitutional as a violation of the due process
clause of the state constitution. The court held that due process of
law is not merely an act of the legislature, but law in its regular
course of administration in the courts of justice. When rights were
acquired by someone under an existing law, there was no power in
any branch of the government to take them away. The legislature
could only provide for the taking of rights for violation of an ex-
isting law, or when rights were held contrary to such a law, and
then only after a proper judicial determination. 195 Thus the stat-
ute in question was a violation of due process of law, because its
effect was to deprive a person of his property by forbidding him to
question the title of an adverse claimant in the courts. 196

In Davidson v. Ferrell'97 the Minnesota court had upheld the
constitutionality of a statute authorizing the entry of judgment
against a surety on a bond before the principal had violated the
condition of the bond. The due process clause, according to the
court, was not to be read as requiring that judgments could only be
rendered upon summons, or some writ of that nature technically
known as "process," because it was beyond doubt that judgments
could be entered upon confession, submission to arbitration, war-
rant of attorney, or other ways, without service of process. The
surety had entered into the bond under the law as it then existed.
Thus he had effectively authorized the process employed and
could not object to it.' 98

Mississippi. In Jack v. Thompson 199 a county sheriff reported
the defendant to the county probate court as an orphan freedman
under eighteen years of age, with no one to provide for him. This
was done under a statute regulating the relation of master and ap-
prentice. The statute did not require notice to the freedman, and
the probate ordered him apprenticed to his former owner until age
twenty-one, without notice to him or his presence in court. The
High Court of Errors and Appeals held this statute unconstitu-
tional on the grounds that the legislature was without power to dis-
pense with notice, though the court indicated that the notice might

195. Id. at 374-75.
196. See also Beaupre v. Hoerr, 13 Minn. 339 (1868).
197. 8 Minn. 225 (1862).
198. Id. at 229-30.
199. 41 Miss. 49 (1866).
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be "either actual or constructive. '200

In Griffin v. Mixon 201 an act vesting the title to land in the
state for nonpayment of taxes was held unconstitutional under the
state constitution's due course of law provision. The court con-
ceded that the legislature had the power to provide for a summary
proceeding for the collection of taxes, but declared that it had to
provide for some sort of judicial proceeding. It could not take the
land by mere declaration of legislative forfeiture. 20 2

In Noonan v. State20 3 the defendant was found guilty of selling
liquor to a slave under an act of the legislature. The defendant
challenged the act, inter alia, as a violation of the due course of
law clause of the state constitution, because it prescribed certain
procedures in derogation of the common law. Defendant argued
that at the time of the adoption of the constitution, the common
law was made a part of the law of the land, so that the legislature
could not alter or repeal any principle which was a part of the com-
mon law at that date. The court rejected this argument, holding
that the constitution only intended to condemn legislation in crimi-
nal cases that was partial and particular, rather than equal and
general.

204

New Hampshire. New Hampshire was another of the few
states which held that due process of law did not limit the power of
the legislature. In Mayo v. Wilson 20 5 the plaintiff sued defendants
in trespass, alleging that they had assaulted and detained him for a
long time and also that they had stopped his sleigh and horses and
kept them for seven hours. One of the defendants pleaded in bar

200. See id. at 50.
201. 38 Miss. 424 (1860).
202. Id. at 449-52. The act in question provided for the annual filing of a list of

property on which taxes were delinquent in the auditor's office, whereupon title to
the property would vest in the state, subject to later challenge only on proof that
the taxes had been paid prior to the filing of the list by the tax collector with the
board of police (the body that certified the list to the auditor). The taxpayer could
also obtain a quitclaim deed to the land from the auditor by producing a receipt,
which the tax collector was supposed to give everyone, specifying the property on
which the taxes had been paid. The taxpayer could also redeem the land within
two years. The board of police, to whom the tax collector referred the list, and who
in turn certified it to the auditor, was supposed to order the clerk of the probate
court to post a copy of the list on the courthouse door within ten days after the
board had examined it. See id. at 426. The dissent argued that the statute provided
for sufficient notice, "by fixing a certain day when the return of delinquency shall
be made to the board of police, and also a day when that tribunal is to take its final
action." Thus because all times were fixed by law, every taxpayer was able "to at-
tend by himself or agent and examine whether his land is returned as a delin-
quent." Id. at 467. Compare Mixon with Griffin v. Dogan, 48 Miss. 11 (1873).

203. 5 Miss. (1 S.&M.) 562 (1844).
204. Id. at 573.
205. 1 N.H. 53 (1817).
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that he was a tythingman, authorized by state statute to arrest per-
sons suspected of travelling unnecessarily on the Lord's day. He
allegedly stopped plaintiff pursuant to this statute. The plaintiff
challenged the statute as unconstitutional. 20 6

The court found that the state law of the land clause meant the
same thing as due process of law. However, the court concluded
that any arrest authorized by common or statute law must be con-
sidered an arrest by the law of the land or due process of law. The
law of the land provision was not intended to abridge the power of
the legislature, but only to assert the right of every citizen to be
secure from all arrests not warranted by law.20 7

New York. In People v. Haws 20 8 the New York City comptrol-
ler resisted the payment of damages awarded to plaintiff by arbi-
trators under the provisions of a statute. The comptroller
challenged the statute under the law of the land and due process
clauses of the state constitution. The court held that the legisla-
ture could not, as it had attempted to do in the statute, direct a
municipal corporation to pay a claim for damages when the corpo-
ration denied liability, without permitting submission of the dis-
puted claim to a judicial tribunal. The court said the due process
and law of the land provisions required a suit instituted and con-
ducted according to the course of the common law.20 9

In In re Empire City Bank 210 the shareholders of a banking
corporation challenged an act prescribing certain proceedings for
determining their liability as violative of the law of the land and
due process clauses of the state constitution. The shareholders ar-
gued that under the act the account of debts and liabilities of the
bank was to be taken as conclusively established on an ex parte
examination made by a receiver. Furthermore, they contended
that the aggregate debt of the corporation established by the re-
ceiver was to be apportioned by a referee among the shareholders
in proportion to their respective shares and judgment entered ac-
cording to this apportionment (albeit after it had been revised and
confirmed by the court).21 ' Thus the amount of liability imposed
upon them, which they viewed as a judicial question, was being
conclusively determined in a nonjudicial proceeding, by a person
who was not a judicial officer, and by a process that precluded all
litigation on their part.

206. Id.
207. Id. at 56-57.
208. 15 Abb. Pr. 115 (N.Y. Sup. Ct. 1862).
209. Id. at 120.
210. 18 N.Y. 199 (1858).
211. Id. at 208.
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The court argued that the receiver was to proceed ex parte in
rendering his report; but the report was to be given to a justice of
the Supreme Court, who was to refer it to the referee with direc-
tions to give notice to all concerned persons before apportioning
the liabilities among the shareholders. The referee was not to
treat the receiver's report as conclusive. 2 12 Moreover, the referee's
report was then to be presented to a justice of the Supreme Court
and the parties given an opportunity to contest the referee's con-
clusions (and to appeal). While these proceedings were summary
in nature, it was within the discretion of the legislature to pre-
scribe whether a controversy which was judicial in character
should be pursued by a regular proceeding or a summary one, as
long as a trial by jury was not required. This did not violate due
process.

2 13

The shareholders also argued that the provisions for notice
were inadequate, in that service to some shareholders was pro-
vided only by publication.21 4 The question posed was whether per-
sonal service of process or actual notice was essential to constitute
due process of law. The court stated:

We have not been referred to any adjudications, holding
that no man's right of property can be affected by a judicial
proceeding unless he have personal notice. It may be ad-
mitted that a statute which should authorize any debt or
damages to be adjudged against a person upon a purely ex
parte proceeding, without a pretense of notice or any pro-
vision for defending would be a violation of the Constitu-
tion, and be void; but where the Legislature has prescribed
a kind of notice by which it is reasonably probable that the
party proceeded against will be apprised of what is going
on against him, and an opportunity is afforded him to de-
fend, I am of opinion that the courts have not the power to
pronounce the proceeding illegal .... If we hold, as we
must in order to sustain this legislation, that the Constitu-
tion does not positively require personal notice in order to
constitute a legal proceeding due process of law, it then
belongs to the Legislature to determine in the particular
instance whether the case calls for this kind of exceptional
legislation, and what manner of constructive notice shall
be sufficient to reasonably apprise the party proceeded
against of the legal steps which are taken against him. A
case may be supposed where the reason for departing
from the more safe rule of the common law is so plainly

212. Id. at 212-13.
213. Id. at 214.
214. Id.
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frivolous, or the provision for notice is so clearly colorable
and illusory, that the courts would be called upon to de-
clare the enactment a fraud upon the Constitution.215

The court held, however, that there existed in this case a plausible
reason for the form of notice prescribed. 216

In Wynehamer v. People217 the defendant was convicted of
selling liquor in violation of a statute. The statute did not distin-
guish between liquor existing on the effective date of the statute
and liquor acquired afterward. The defendant, who was admit-
tedly the owner of the liquor before the statute took effect, con-
tended that it deprived him of property without due process of
law. 218 The New York Court of Appeals agreed, several of the jus-
tices rendering significant opinions on the meaning of due process
of law. Justice Comstock stated that

The true interpretation of these constitutional phrases
["law of the land" and "due process"] is, that where rights
are acquired by the citizen under the existing law, there is
no power in any branch of the government to take them
away; but where they are held contrary to the existing law,
or are forfeited by its violation, then they may be taken
from him-not by an act of the Legislature, but in the due
administration of the law itself, before the judicial tribu-
nals of the state. The cause or occasion for depriving the
citizen of his supposed rights must be found in the law as
it is, or, at least it cannot be created by a legislative act
which aims at their destruction. 219

Justice Johnson agreed that the statute was a violation of due
process of law, which imported "a judicial trial, and not a mere dec-
laration of legislative will by the passing of a law. '220 He also
stated:

To provide for a trial to ascertain whether a man is in the
enjoyment of [his] rights, and then, as a consequence of
finding that he is . . . to deprive him of [them], is doing
indirectly just what is forbidden to be done directly, and
reduces the constitutional provision to a nullity. For in-
stance a law that any man who, after the age of fifty years,
shall continue to live, shall be punished by imprisonment
or fine, would be beyond the power of the Legislature...
upon the ground that he cannot be deprived of life, liberty

215. Id. at 215-16.
216. Id. at 216.
217. 13 N.Y. 378 (1856).
218. Id. at 383.
219. Id. at 393.
220. Id. at 417.
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or property, without due process of law. .... 221

Justice Selden also agreed that the statute violated due proc-
ess. The law of the land and due process clauses, he argued, "in
either form, secure to every citizen a judicial trial, before he can be
deprived of life, liberty or property. ' 222 It followed, then, that the
law in question violated the constitutional clauses, because it ef-
fectively deprived "the owner of his property, without the interpo-
sition of any court or the use of any process whatever. '223

In Westervelt v. Gregg224 a legislative act for the protection of
married women's property declared that the property of a wife
should be her sole and separate property, as if she were a single
female. The court construed this to mean that all property the wife
owned at the time of marriage and that she acquired during cover-
ture, but before the act was passed, was her separate property, to
the exclusion of any title the husband had acquired under preex-
isting laws. So construed, the act was held to violate due process
of law.225 Justice Denio stated that "no power in the State can le-
gally confer upon one person or class of persons the property of
another person or class, without their consent, whatever motives
of policy may exist in favor of such transfer. '226

In Taylor v. Porter2 27 the plaintiff sued in trespass; the defend-
ants justified their entry on his land by alleging compliance with a
statute providing for the laying out of private roads on application
to the commissioner of highways after notice to and a hearing for
the landowner.228 The court held that the effect of the statute was
to take the plaintiff's property without his permission and transfer
it to defendants. This was in violation of the law of the land and
due process clauses of the constitution. 229 "[Wihen . . . one man
wants the property of another. . . the Legislature cannot aid him
in making the acquisition. '230

North Carolina. In Hoke v. Henderson231 the plaintiff sued for
the office of Superior Court of Lincoln by virtue of his previous
appointment to it under an act of 1806. The act of 1832, as con-
strued by the court, provided for election of clerks in every county

221. Id. at 420.
222. Id. at 433.
223. Id. at 433-34.
224. 12 N.Y. 204 (1854).
225. Id. at 209.
226. Id. at 212.
227. 4 Hill. 140 (N.Y. Sup. Ct. 1843).
228. Id. at 140-41.
229. Id. at 148.
230. Id. at 147. See also In re John & Cherry Sts., 19 Wend. 659 (N.Y. 1839).
231. 15 N.C. 1 (1833).

[Vol. 14



CONSTITUTIONAL LIMITATIONS

of the state following its passage, with the old clerk to be expelled
when the new clerk took office. This was held to violate both the
separation of powers and law of the land provisions of the state
constitution. 232 In discussing the separation of powers violation
the court stated:

Whenever an act of Assembly . . . is a decision of titles
between individuals, or classes of individuals, although it
may in terms purport to be a new rule of title, it is essen-
tially a judgment against the old claim of right: which is
not a legislative, but a judicial function .... [W]here a
right of property is acknowledged to have been in one per-
son at one time, and is held to cease in him and exist in
another, whatever may be the origin of the new right in the
latter, the destruction of the old one in the former is by
sentence 233

Similarly, in discussing the law of the land clause violation, the
court said that the terms "law of the land" do not mean merely an
act of the General Assembly. If they did, every restriction on the
legislative authority would be at once abrogated.234 Rather, the
law of the land clause meant that legislative acts, that professed
directly to punish persons or to deprive them of their property,
without trial before "judicial tribunals, and a decision upon the
matter of right, as determined by the laws under which [the prop-
erty] vested, according to the course, mode and usages of the com-
mon law as derived from our forefathers, are not effectually 'laws
of the land' . ... 235

Pennsylvania. In Huber v. Reily 236 the plaintiff's ballot in a lo-
cal township election was refused on the ground that he was a de-
serter from the United States Army and, therefore, disfranchised
by an Act of Congress. Plaintiff challenged the act, inter alia, be-
cause it violated the due process clause of the fifth amendment by
inflicting punishment without a trial.237 The court upheld the act,
after construing it to require trial and conviction before dis-
franchisement.2 38 In defining due process of law, however, the
court cited Murray's Lessee v. Hoboken Land-& Improvement Co.
as requiring a complaint, a defendant, a judge, regular allegations,
opportunity to answer and a trial according to some settled course

232. Id. at 3.
233. Id. at 12-13.
234. Id. at 15.
235. Id. at 16. See also Trustees of the Univ. of N.C. v. Foy, 5 N.C. 57 (1805).
236. 53 Pa. 112 (1866).
237. Id. at 114.
238. Id. at 120-21.
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of judicial proceedings. 23 9

In Ervine's Appeal240 the will of a testator provided that his
lands should not be sold during the life of his son Daniel, who was
to be supported from the rents. After Daniel's death the lands
were to be sold and the profits divided among all the testator's chil-
dren. Daniel, however, procured an act of the Pennsylvania As-
sembly directing the Orphan's Court to appoint a trustee and order
a sale of the lands and investment of the proceeds. The Orphan's
Court refused, and Daniel appealed. 241

The Supreme Court of Pennsylvania held the act unconstitu-
tional under the state due process clause. The court observed that
none of the concerned parties was under a disability, and all of
them were fully capable of managing their own affairs; yet the leg-
islature attempted to wrest their rights "from them by a summary
process, unknown in any court of justice, by an ex parte stat-
ute."242

In Greenough v. Greenough243 the plaintiff sued his brother in
an action of ejectment, contending that his sister's will, under
which the brother claimed, had not been properly executed, with
the result that the land passed to plaintiff by intestacy upon her
death in 1841. The testatrix had made her mark on the will, but
court decisions construing a statute of 1833 had declared that a
mark, without proof that the name was written at the express di-
rection of the testator, was insufficient. To overrule those deci-
sions, the legislature passed another statute in 1848, declaring such
marks to be valid.244 The Supreme Court of Pennsylvania held
that this latter statute violated both the absolute separation of
powers in the state constitution and the constitution's law of the

239. See id. at 117.
240. 16 Pa. 256 (1851).
241. Id. at 265;
242. Id. at 268. The protection afforded by the "general law" requirement of due

process of law was carefully explained by the court:
[WI hen, in the exercise of proper legislative powers, general laws are en-
acted, which bear or may bear on the whole community, if they are unjust
and against the spirit of the constitution, the whole community will be in-
terested to procure their repeal by a voice potential. And that is the great
security for just and fair legislation.

But when individuals are selected from the mass, and laws are enacted
affecting their property, without summons or notice, at the instigation of an
interested party, who is to stand up for them, thus isolated from the mass,
in injury and injustice, or where are they to seek relief from such acts of
despotic power? They have no refuge but in the courts, the only secure
place for determining conflicting rights by due course of law.

Id.
243. 11 Pa. 489 (1849).
244. Id. at 490-91.
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land clause. The separation of powers doctrine was violated, be-
cause the mandate to the courts to establish a particular interpre-
tation of a particular statute was an exercise of judicial power in
settling a question of interpretation. The law of the land clause
was violated because the statute, while general in operation, di-
rectly divested particular rights. Thus the act could only operate
prospectively.

245

Rhode Island. In State v. Keeran246 and State v. Paul24 7 the
court held that the state law of the land provision, which was con-
joined with other procedural guarantees of the accused in criminal
cases, only limiting the power of the state legislature over trial
rights. It did not inhibit the regulatory power of the legislature or
its power to define new offenses. 248

South Carolina. Numerous pre-Civil War decisions in South
Carolina established that the law of the land clause of the state
constitution limited legislative power.24 9 Essentially, the law of
the land meant the common law and statute law existing at the
adoption of the state constitution; together they formed the body
of law which prescribed the course of justice that individuals were
entitled to after the date of adoption. Thus substantive and proce-
dural innovations were measured by analogy to laws conferring
rights and privileges (or regulating them) and procedures known
as of that date.250

Tennessee. In Mayor of Alexandria v. Dearmon251 an act of
the legislature in 1847 required the sheriff of DeKalb County to
hold certain municipal elections under a penalty for failure to do
so. The sheriff failed to hold the elections, and a suit was brought
against him to recover the penalty.25 2 The Supreme Court of Ten-

245. Id. at 494-95. See also Brown v. Hummel, 6 Pa. 86 (1847); Norman v. Heist, 5
Watts & Serg. 171 (Pa. 1843).

246. 5 R.I. 497 (1858).
247. 5 R.I. 185 (1858).
248. 5 R.I. at 507; 5 R.I. at 196-97. See Greene v. James, 10 F. Cas. 1151 (C.C.D. R.I.

1854) (No. 5,766); Greene v. Briggs, 10 F. Cas. 1135 (C.C.D. R.I. 1852) (No. 5,764).
249. See, e.g., State v. Simons, 29 S.C.L. (2 Speers) 761 (1844); State v. Allen, 13

S.C.L. (2 McCord) 55 (1822); Lindsay v. East Bay St. Comm'rs, 2 S.C.L. (2 Bay) 38
(1796); Zyestra v. Charleston, 1 S.C.L. (1 Bay) 382 (1794); Bowman v. Middleton, 1
S.C.L. (1 Bay) 252 (1792).

250. See Faust v. Bailey, 39 S.C.L. (5 Rich.) 107 (1851); State v. Simons, 29 S.C.L.
(2 Speers) 761 (1844); State v. Maxcy, 26 S.C.L. (1 McMul.) 501 (1837); State v. Allen,
13 S.C.L. (2 McCord) 55 (1822); Byrne v. Stewart, 3 S.C. Eq. (3 Des.) 466 (1812);
Lindsay v. East Bay St. Comm'rs, 2 S.C.L. (2 Bay) 38 (1796); Zyestra v. Charleston, 1
S.C.L. (1 Bay) 382 (1794); Bowman v. Middleton, 1 S.C.L. (1 Bay) 252 (1792).

251. 34 Tenn. (2.Sneed) 103 (1854). Compare id. with Hazen v. Union Bank of
Tennessee, 33 Tenn. (1 Sneed) 115 (1853). See also Budd v. State, 22 Tenn. (3
Humph.) 483 (1842).

252. Id. at 119-20.
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nessee held that the act violated the law of the land clause of the
state constitution, because it was a "partial" law which did not ap-
ply to any other sheriffs within the state. 253

In Jone's Heirs v. Perry25 4 an act of the Tennessee Assembly
was passed upon the application of the guardians of certain in-
fants. The act authorized the guardians to sell a tract of land for
the purpose of paying the debts of the infants' ancestor. 25 5 The act
was held invalid because it violated the clause in the state consti-
tution vesting judicial power in the courts and because it violated
the law of the land clause in the state constitution. The act was an
exercise of judicial power because it was, in effect, an adjudication
that the property was liable for a given debt and could be sold to
pay the debt.256 Similarly, it was not the law of the land, because it
was a "partial," rather than a "general" law, and deprived the in-
fants of their property. 257

Texas. In Janes v. Reynolds 258 a judgment had been rendered
against the defendant in a lower court. The defendant obtained an
injunction against the execution of the judgment, giving an injunc-
tion bond with two sureties. The injunction was later dissolved,
and under a state statute summary judgment was entered against
the defendant and his sureties for the amount of the original debt
plus costs. They appealed, claiming that the statute was unconsti-
tutional. It declared that the bonds would have on their forfeiture
the force and effect of a judgment, without notice or a trial by jury
provided.

259

The Supreme Court of Texas upheld the validity of the statute.
The court stated that the "due course of the law of the land" did
not render unconstitutional all statutes authorizing summary judg-
ments without notice or the intervention of a jury. The term "law
of the land" was, in the court's view, usually accepted to mean gen-
eral public laws binding every member of the community, and not
partial or private laws. While notice and an opportunity to be
heard and the right of trial by jury were cardinal principles of the
common law, many exceptions to the principles existed, such as
attachment and other laws notifying persons by publication and
summary proceedings against delinquent taxpayers. Here the par-

253. Id. at 123.
254. 18 Tenn. (10 Yerg.) 59 (1836).
255. Id. at 69.
256. Id. at 69-70.
257. Id. at 71-81. See also Bank of the State v. Cooper, 10 Tenn. (2 Yerg.) 599

(1831); Wally's Heirs v. Kennedy, 10 Tenn. (2 Yerg.) 544 (1831); Vanzant v. Waddell,
10 Tenn. (2 Yerg.) 259 (1829).

258. 2 Tex. 250 (1847).
259. Id. at 250-53.
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ties to the bond were aware of the statutory provision in question
and had thus virtually renounced their right to notice and trial by

jury.
260

The cases described above establish solidly that the phrase
"due process of law" would have been predominantly understood
as limiting legislative power at the time the fourteenth amendment
was framed. Only two states, Kentucky and New Hampshire,
wholly rejected this position. Furthermore, it is also very clear
that due process of law was a concept with substantive implica-
tions; the case law establishes that the phrase was read to require
general, as opposed to partial, laws, and to forbid direct divesti-
tures of property by legislative act, even if they were general in
form. Both restrictions were related to Blackstone's definition of
law, as he contrasted it with adjudication. Unlike the result in
English law, Blackstone's definition took on the characteristics of a
limit on legislative power in the United States, because the Ameri-
can systems of government had been organized along separation of
powers lines. 261

However, it must be recognized that the substantive limits on
legislative power justified by the pre-fourteenth amendment con-
text were quite narrow. Justice Frankfurter warned us years ago
that "'substance' and 'procedure' are the same keywords to very
different problems. Neither 'substance' nor 'procedure' represents
the same invariants. '262 This is certainly true in determining
whether to append the labels "substantive" or "procedural" to a
due process limitation. In one sense, all of the pre-fourteenth
amendment cases may be classified as procedural cases, because
even the requirement that statutes as general, rather than partial,
and the requirement that legislatures refrain from engaging in di-
rect divestitures of rights were keyed to the requirement that there
be a judicial proceeding before someone might be deprived of life,
liberty, or property.263 Viewing them as requirements of judicial
process, therefore, they could plausibly be classified as procedural.
However, it is clear that at least certain applications of these doc-
trines may legitimately be viewed as substantive.

For example, the cases holding that there could be no direct
divestiture of rights by a legislative body were for the most part
holdings against the power of the legislature to enact retroactive

260. Id. See also Lincoln v. Smith, 27 Vt. 328 (1855); Kinney v. Beverley, 12 Va.
(2 Hen. & M.) 318 (1808).

261. See generally M.J.C. VIE, CoNsTrrUrONAuSM AND THE SEPARATION OF
POWERS 119-75 (1967).

262. Guaranty Trust Co. v. York, 326 U.S. 99, 108 (1945).
263. See text accompanying notes 128-29 supra.
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laws. This is more than a restriction on the forms that a legislature
had to follow before taking life, liberty, or property, for no interpo-
sition of judicial process to effectuate the taking would validate the
law. As Justice Johnson stated in Wynehamer v. People, "To pro-
vide for a trial to ascertain whether a man is in the enjoyment of
[his] rights, and then, as a consequence of finding that he is ... to
deprive him of [them], is doing indirectly just what is forbidden to
be done directly, and reduces the constitutional provision to a nul-
lity. '264 Indeed, the limitation sometimes operated to prevent the
legislature from accomplishing its objective by any means, even by
a prospective statute, as in Taylor v. Porter, where the New York
legislature attempted to make provision for takings of private prop-
erty to establish private roads. 265

Similarly, the cases restricting the power of state legislatures
to frame partial laws that did not operate on all individuals of the
same class within the state alike were holdings against the legisla-
ture's power to draw classifications. Consequently, they imposed
substantive limitations, in the sense that they prevented the legis-
lature from dealing with discrete problems, or from proceeding to
deal with general problems one step at a time.266

More important than the question of which label is appropri-
ate to apply to any given application is the question of which appli-
cations were part of the predominant view of the meaning of due
process of law. At one extreme, it is possible to say that due proc-
ess included as a sufficiently clear separation of powers limit a re-
striction preventing legislatures from adjudicating individual cases
by statute. Although a majority of jurisdictions had not so ruled,
this is the easy case referred to earlier.267 This was inherent in
Blackstone's definition of municipal law, 268 and implicit in the gen-
eral law requirement approved by most of the states. At the other
extreme, however, it cannot be said that the cases restricting the
power of the legislature to draw classifications formed part of the
predominant view of the meaning of due process. Only a few deci-
sions seem to have applied the general law requirement this

264. See text accompanying note 221 supra.
265. See text accompanying note 227 supra.
266. This, of course, does not mean they imposed "bad" limits on legislative

power. On the contrary, keeping the laws as general as possible is a worthy ideal.
"Dealing with discrete problems" or proceeding "one step at a time" may be, and
often are, code words for picking on individuals or groups who are politically unpop-
ular, at least for the moment.

267. See text following note 99 supra.
268. See text accompanying note 35 supra.
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broadly.269

Moreover, it does seem that the predominant view of the deci-
sions was that due process prohibited retroactive legislation
through the requirement that there be no direct divestiture of
rights by legislative act.270 It is also clear that Raoul Berger is cor-
rect in stating that due process did not empower the courts "to
override legislation on.. . policy grounds,"27 1 nor to judge the va-
lidity of state procedures according to a standard of "fairness. '272

There is not a shred of evidence in the pre-fourteenth amendment
case law to support judicial authority of such breadth; the limita-
tions examined thus far, whether labelled substantive or procedu-
ral, are far narrower than this. Moreover, to this point we have
found no decisions confirming the rule of Beard v. Beard, dis-
cussed in Part One, that due process incorporated the territorial
rules of jurisdiction as limits upon the states' legislative authority.
However, it remains for us to investigate the procedural content of
due process more exactly before drawing a final conclusion about
this question.

C. THE PROCEDURAL CONTENT OF DUE PROCESS OF LAw

From the cases examined thus far it is possible to say, in gen-
eral, that the expression due process of law required an opportu-
nity to be heard in a "regular" judicial proceeding prior to any
deprivation of life, liberty, or property. Hamilton's remark in the
New York legislature was to the effect that "[t] he words 'due proc-
ess' have a precise technical import, and are only applicable to the
process and proceedings of the courts of justice,"273 by which we
saw that he meant a judicial proceeding had to precede the depri-
vation of a right.274 Joseph Story, in his Commentaries on the Con-
stitution had likewise stated that the due process clause of the
fifth amendment "affirms the right of trial according to the process
and proceedings of the common law. ' 275 Likewise, Daniel Web-

269. See text accompanying notes 137-39 (Alabama) & 251-57 (Tennessee) supra.
Cf. text accompanying note 233 (North Carolina) supra.

270. Note that not all direct divestiture cases can be treated as simple retroac-
tivity cases. See, e.g., text accompanying notes 130-31 supra (Dred Scott). How-
ever, a broader application of the direct divestiture decisions does not seem to be
either part of the predominant view of due process as formally evidenced by the
cases or an "easy case" application.

271. BERGER-JUDICIARY, supra note 6, at 194.
272. Id. at 213-14.
273. See text accompanying note 88 supra.
274. Id.
275. See text accompanying note 119 supra. For cases citing Story, see, e.g., text

accompanying notes 173-74 (Maine), 208-09 (New York), and 235 (North Carolina)
supra.
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ster, in his argument in Trustees of Dartmouth College v. Wood-
ward, had stated that law of the land meant "a law which hears
before it condemns; which proceeds upon inquiry, and renders
judgment only after trial, '2 76 a definition often quoted by the
courts.2 7 7 Another definition frequently repeated in the cases was
that "the better and larger definition of due process of law is...
law in its regular course of administration through courts of jus-
tice. '278 Numerous cases also indicated that it was a denial of due
process of law for the legislature to directly provide for the forfei-
ture of a person's rights without trial and judgment.2 7 9

However, the cases never defined precisely what was neces-
sary to constitute a "judicial" proceeding, although there were sug-
gestions that the general import of due process of law required
"regular allegations, opportunity to answer, and a trial according
to some settled course of judicial proceedings. ' 280 What is clear is
that the predominant view of due process left wide latitude to the
legislature to dispense with "ordinary" judicial proceedings.

For example, in Murray's Lessee v. Hoboken Land & Improve-
ment Co.,281 discussed earlier,282 an action of ejectment was
brought in which both plaintiffs and defendants claimed under the
same person. The plaintiffs claimed under the levy of an execution
on April 10, 1839. The defendants claimed under a sale made by
the United States Marshall for the District of New Jersey on June
1, 1839. The latter sale was made under a distress warrant issued
by the solicitor of the treasury. The distress warrant, in turn, was
authorized by an act of Congress of May 15, 1820, which provided
that a lien for the amount due to the treasury shall exist on the
lands of the debtor from the time of the levy and record of the levy
in the office of the United States District Court for the appropriate
district. In this case the date of the levy was prior to the date of the
judgment under which the plaintiffs claimed, and they challenged
the act as unconstitutional, inter alia, because it denied them their
property without due process of law.

276. See text accompanying note 136 supra.
277. See, e.g., text accompanying note 147 (Arkansas) supra.
278. See, e.g., text accompanying notes 142 (Arkansas), 176 (Maryland), 193-96

(Minnesota), and 219 (New York) supra.
279. See, e.g., text accompanying notes 154 (Illinois), 158 (Iowa), 189 (Michigan),

195-96 (Minnesota), 202 (Mississippi), 220-23 (New York), 235 (North Carolina), and
239 (Pennsylvania) supra.

280. Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.)
272, 280 (1855) (emphasis added).

281. Id.
282. See text accompanying note 112 supra.
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After equating due process of law with law of the land,283 the
Supreme Court of the United States explained that the terms due
process of law were probably chosen for the fifth amendment be-
cause trial by jury had already been provided for in the Constitu-
tion and its amendments in both civil and criminal cases.
Therefore, it was unnecessary to employ the terms "by the judg-
ment of his peers, or the law of the land" as in the state constitu-
tions, and it might have given rise to problems of interpretation if
the phrase "law of the land" were lifted from its ordinary context.
Thus due process of law was chosen, because Coke had declared
this to be the true meaning of law of the land.284

What did due process of law require, and was the procedure
provided for in the act of 1820 in compliance with the fifth amend-
ment? The Court explained:

To what principles, then, are we to resort to ascertain
whether this process enacted by congress, is due process?
To this the answer must be twofold. We must examine the
constitution itself, to see whether this process be in con-
flict with any of its provisions. If not found to be so, we
must look to those settled usages and modes of proceeding
existing in the common and statute law of England, before
the emigration of our ancestors, and which are shown not
to have been unsuited to their civil and political condition
by having been acted on by them after the settlement of
this country.

285

The Court found no violation of constitutional provisions in
the Act of Congress, and concluded also that it was consistent with
the "settled usages and modes or proceeding" in tax cases. In the
latter respect it explained:

[t] he proceedings authorized by the act of 1820 cannot be
denied to be due process of law, when applied to the ascer-
tainment and recovery of balances due to the government
from a collector of customs .... For, though "due process
of law" generally implies and includes actor, reus, judex,
regular allegations, opportunity to answer, and a trial ac-
cording to some settled course of judicial proceedings ...
yet, this is not universally true. There . . . cases, under
the law of England after Magna Charta, and as it was
brought to this country and acted on here, in which proc-
ess, in its nature final, issues against the body, lands, and

283. See id.
284. See 59 U.S. (18 How.) at 276.
285. Id. at 276-77.
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goods of certain public debtors without any such trial
286

This view was consistent with the general approach to due
process taken in the states. Most of the courts which ruled on the
matter approved the power of the legislature to provide for sum-
mary proceedings in tax cases, 287 and some courts also approved of
summary proceedings in other situations. 288

Perhaps more important, however, are the cases dealing with
the power of the legislature to dispense with personal service of
process or actual notice. It is apparent that one consistent thread
running through due process of law from the English context up to
and including the pre-fourteenth amendment decisions is the op-
portunity to be heard in defense before life, liberty, or property
might be taken by the government. If any element of judicial pro-
cedure is essential to this opportunity, it is notice-the best form
of notice that is practical. Yet the pre-fourteenth amendment deci-
sions reveal a very broad power in the legislature to provide for
constructive notice by publication, rather than personal service of
process or some other form of personal notice to a defendant. For
example, in Mason v. Messenger the Supreme Court of Iowa ap-
proved a statute providing notice by publication in certain suits for
partition of land as consistent with due process of law289 and indi-
cated that the choice of notice was within the discretion of the leg-
islature, as long as that body did not go so far as to provide for a
proceeding in which it was not plausible to assume that notice
would reach the defendant (as in the case of a purely ex parte pro-
ceeding without any notice). 290 In Davidson v. Ferrell the
Supreme Court of Minnesota also held that due process was not to
be read as requiring that judgments might only be entered upon
summons or some writ of the nature technically known as "proc-
ess," because it was undisputed that judgments could be entered

286. Id. at 280. This did not foreclose the possibility that a process which had
not been a "settled ... [mode] of proceeding" could also satisfy due process,
merely that a process which was such a "settled mode" could be prescribed by Con-
gress consistently with the due process clause; accord, Hurtado v. California, 110
U.S. 516, 528 (1884). But see text accompanying notes 179-83 supra.

287. See text accompanying notes 171-72 (Louisiana), 190-92 (Michigan), and
201-02 (Mississippi) supra. But see text accompanying notes 193-96 (Minnesota)
supra.

288. See text accompanying notes 197-98 (Minnesota), 210-16 (New York), and
258-60 (Texas) supra. But see text accompanying notes 186-89 (Michigan) supra.

289. See text accompanying notes 155-56 supra.
290. See text accompanying note 159 supra. The court may also have had in

mind a form of notice like that in Reid v. Wright, which provided for notice only in a
very general form, i.e. to "Owners of the Half-breed Lands lying in Lee County."
See notes 160-66 and accompanying text supra.
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upon confession, submission to arbitration, warrant of attorney, or
in other fashions without service of process. 291 In Jack v. Thomp-
son the Mississippi High Court of Errors and Appeals invalidated
a statute providing no notice to a minor freedman before he was
apprenticed in a judicial proceeding, but the court did indicate that
constructive notice would have sufficed. 2 92 Furthermore, the New
York Court of Appeals in In re Empire City Bank held that per-
sonal notice was not required before a person's property could be
taken from him in a proceeding authorized by the legislature. As
long as some notice was provided and the reason from departing
from the normal common-law procedure of personal service of
process was not "plainly frivolous," the legislature had discretion
to determine for itself when a case called for a lesser form of notice
and whether that notice would be sufficient to apprise a defendant
of the proceeding.293

This brings us to the sixty-four dollar question. What does the
pre-fourteenth amendment context reveal about the power of the
legislature to enact jurisdictional rules inconsistent with the ac-
cepted international rules of territorial jurisdiction examined in
Part One? The only case we have seen in which such an issue was
directly confronted by a state court was Beard v. Beard,294 dis-
cussed in Part One.295 Recall that the court determined that a
judgment obtained under an Indiana statute authorizing a pro-
ceeding for alimony on constructive notice to a nonresident was
not obtained by due course of law, with trial by jury.29 6 This result
was based on the theory that the Indiana Legislature did not have
power to extend the jurisdiction of its courts outside the territorial
boundaries of the state so as to bind a nonresident defendant with
a personal judgment.297 Although the court conceded that the leg-
islature would have the power to bind its own citizens with con-
structive notice in an alimony proceeding, the legislature was
viewed as having no authority to authorize such a proceeding with
regard to nonresidents, because it would not be recognized as valid

291. See text accompanying notes 197-98 supra.
292. See text accompanying notes 199-200 supra.
293. See text accompanying notes 210-16 supra. Cf. Wright v. Wright's Lessee, 2

Md. 429,451-52 (1852) (legislative divorce without notice to husband does not violate
due process). See also text accompanying notes 258-60 supra (Janes v. Reynolds
(Texas)). Compare text accompanying notes 143-46 supra. (Ex parte Woods (Ar-
kansas) (inferior court did not follow statutory provision for notice and this vio-
lated due process)).

294. 21 Ind. (Kerr) 321 (1863).
295. See Whitten-Pt. I, supra note 3, at 584-85, 605-06.
296. 21 Ind. (Kerr) at 328.
297. See id. at 323-29.
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in other states.298 As the court said, "the judgment in question
would have been worthless in Kansas .... It ought to be
here.,

2 9 9

This effectively meant that, in Indiana, the rules of interna-
tional jurisdictional were internal rules regulating the authority of
the legislature to bind its own courts, as well as rules regulating
the authority of other states vis-a-vis Indiana. The question is,
therefore, whether this view of the rules can be considered a part
of the predominant view of due process of law at the time the four-
teenth amendment was ratified, or whether it was an aberrational
minority view.

It seems important that no other case has been found directly
articulating a similar due process limitation. 30 0 Moreover, several
affirmative pieces of evidence indicate that the principle of Beard
v. Beard would not have been approved in most other states. First,
it is evident that all other jurisdictions would not have looked at
the exercise of legislative authority in the same way that the
Supreme Court of Indiana did in Beard. That is, the exercise of
authority would have been viewed as intraterritorial as it affected
the state's own courts, even though it would be considered extra-
territorial, and therefore invalid, in other states. Thus we saw in
Dearing v. Bank of Charleston, also discussed in Part One,30 1 that
the Supreme Court of Georgia invalidated an assertion of jurisdic-
tion by publication over a nonresident under a court-made rule.
The court held this assertion of jurisdiction invalid on the grounds
that Georgia courts had no extraterritorial authority. Thus the
court viewed the territorial rules as internal limits on the authority
of the Georgia judicial branch of government. 30 2 However, it ac-
knowledged that there was no statute in the state authorizing a

298. Id. at 328-29.
299. Id. at 328.
300. But cf. Armstrong v. Harshaw, 12 N.C. 116, 117, 1 Dev. 187, 188 (1827); Owen

v. Miller, 10 Ohio St. 109, 117-18 (1859) (both cases involve collateral attacks on sis-
ter-state judgments; both suggest that the due process clause of the judgment-en-
forcing state might prevent enforcement of a judgment rendered to the traditional
territorial rules by some other state; neither case deals directly with the issue of
whether a state legislature has the power to bind its own courts to assert jurisdic-
tion in violation of the traditional rules. Even if these cases are taken as direct
support for the Beard result, the cumulative authority favoring that result would
not be sufficient to overcome the general view of the nature of the territorial rules
discussed in Part One and in the text below. Armstrong and Owen are described
further in note 408 and accompanying text infra.)

301. See Whitten-Pt. I, supra note 3, at 510-12 & nn.44-49, 605-06 & n.458.
302. See 5 Ga. 497, 511 (1848):

Were there an Act of the Legislature conferring upon the Courts that...
authority, it would be the duty of this Court to enforce it, however we might
hold it wanting in respect to the sovereignty of other States, and violative of
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nonresident to be made a party to a suit in Georgia 30 3 and explic-
itly stated that if the legislature authorized such a proceeding
against a foreigner without his consent, the Georgia courts would
be obliged to give effect to it.30 4 Consequently, even where the
common-law territorial rules were viewed as internal rules gov-
erning the validity of a state's own court proceedings against non-
residents as well as the validity of other state's proceedings,
legislative power to bind the states' courts to assert "extraterrito-
rial" jurisdiction was acknowledged.

This view of the legislative authority to modify territorial rules
was common. In Mills v. Duryee Justice Johnston, dissenting, had
observed that the rules of territorial jurisdiction were "eternal
principles of justice," which "never ought to be dispensed with,
and which courts of justice never can dispense with, but when com-
pelled by positive statute .,305 Johnston may, in this passage, have
been referring only to the power of Congress to modify the territo-
rial rules under Article IV, section 1. However, the remark is, on
its face, a more general reference to the power of a legislature to
force its courts to assert "extraterritorial" jurisdiction. Likewise,
the statement seems to conform to the usual understanding of the
territorial rules as governing the authority of other sovereigns' pro-
ceedings on collateral attack, rather than as controlling the author-
ity of a legislature vis-a-vis its own courts.

Of course, the statement by Justice Johnston was similar to
judicial statements made aboutthe common-law rules of personal
notice. In Hollingsworth v. Barbour30 6 the Supreme Court ex-
amined a state law to determine whether domestic jurisdiction had
existed under it sufficient to permit a state court to render a valid
judgment. The case involved a collateral attack on the state court's
judgment in a subsequent federal proceeding, and it was thus con-
trolled by the implementing statute to the full faith and credit
clause. The Supreme Court adopted Justice Trimble's opinion in
the Circuit Court as its own. At one point the opinion stated that
by "the general law of the land" no court was authorized to render
judgment until after personal service of process, and that "[t] his
principle is dictated by natural justice; and is only to be departed

that comity happily now, by the sanction of reason, justice and christianity,
subsisting between the civilized nations of the earth.

Id.
303. Id.
304. See id.; Whitten Pt. I, supra note 3, at 579-80.
305. 11 U.S. (7 Cranch) 481, 486 (1813) (Johnston, J., dissenting) (emphasis ad-

ded).
306. 29 U.S. (4 Pet.) 466 (1830).
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from, in cases expressly warranted by law, and excepted out of the
general rule. ",307

As stated earlier, Hollingsworth dealt with the common-law
rules governing notice and service of process, and Justice John-
ston's statement in Mills was directed to territorial rules. In both
instances, the respective sets of rules were spoken of as if they
were modifiable by the legislative power. We have seen that this
was certainly true of the notice rules, at least within broad limits,
due process notwithstanding; and Johnston's statement, along
with the general characteristics of the territorial rules, seems to
confirm the holding in Dearing v. Bank of Charleston that the lat-
ter rules ordinarily imposed no limits on a legislature's power to
bind its own courts to exercise "extraterritorial" jurisdiction.

Given the characterization of the territorial rules by the full
faith and credit decisions examined in Part One, it seems clear
that those rules, as opposed to common-law notice rules, would not
generally have been considered limits on the power of a state legis-
lature under its law of the land or due process clause. In Rose v.
Himley3 0 8 Chief Justice Marshall had stated "of its own jurisdic-
tion, so far as depends on municipal rules, the court of a foreign
nation must judge, and its decision, must be respected";30 9 but he
added that "if it exercises a jurisdiction which, according to the law
of nations, its sovereign could not confer, however available its
sentences may be within the dominions of the prince from whom the
authority is derived, they are not regarded by foreign courts. 3 1 °

This description assumes that municipal and international rules
are different and suggests that the municipal rules might confer
extraterritorial authority beyond the power of a nation to enforce
against other nations. It equally assumes that such an assertion of
extraterritorial "legislative jurisdiction" by the judgment-render-
ing nation would be binding in its own courts. This is, as we have
also seen in Part One, consistent with the English view of the na-
ture of the rules of jurisdiction in cases involving the enforcement
of foreign judgments;3 1 ' and statements about the rules were simi-

307. Id. at 472 (emphasis added).
308. 8 U.S. (4 Cranch) 241 (1808).
309. Id. at 276.
310. Id. at 276-77 (emphasis added). See also Owen v. Miller, 10 Ohio St. 136, 144

(1859) (New Jersey judgment attaching notes located there and secured by a mort-
gage on property located in Ohio did not divest plaintiff of the right to collect from
debtor, who was a resident of Ohio; due process [presumably of Ohio] requires that
there be jurisdiction over the person or the property before divesting someone of
property; New Jersey had neither here; alternative holding: New Jersey statute did
not authorize the attachment of the notes).

311. See Whitten-Pt. I, supra note 3, at 542 n.201.
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larly phrased by other courts in full faith and credit decisions. For
example, in Warren Manufacturing Co. v. Etna Insurance C0.312

the court stated, in speaking of the defenses of fraud and lack of
jurisdiction in full faith and credit cases: "Such defence might, in
some cases, be set up to a suit upon the judgment in a court of the
state in which it was rendered. '313

The difference in characteristics between notice and territorial
rules is central to the reason why an attempted modification of no-
tice rules might violate due process, while a violation of territorial
rules would not. Both sets of rules could be closely associated and
easily confused with each other. The notice rules and the territo-
rial rules followed hand-in-hand, because the forms by which no-
tice was given to a party and a sovereign exercised its territorial
power were often the same: personal service of process within the
territorial limits of a state was the normal, common-law mode of
asserting in personam jurisdiction; state power over property lo-
cated within its boundaries existed, and in the absence of the abil-
ity to serve its owner with process, notice by publication and
seizure of the property constituted the normal (statutory) method
of proceeding.

In the absence of a legislative modification of either the notice
or territorial rules, courts organized according to the forms of the
common law would follow both sets of rules, as Dearing v. Bank of
Charleston and the passages from Justice Johnston's opinion in
Mills and Justice Trimble's opinion in Hollingsworth illustrate.
Yet for all this the territorial and notice rules served entirely dif-
ferent functions. The notice rules afforded the defendant an op-
portunity to learn of the proceeding, to answer, and to defend. The
territorial rules governed the relative power of sovereigns to bind
each other with their statutes and court proceedings. Conse-
quently, the notice rules fell within the traditional concept of due
process of law and, while legislatively modifiable, imposed some
limits on the legislative power. On the other hand, the territorial
rules served no such purpose and fell outside traditional due proc-
ess limits on legislative power.314 Thus judicial departure from un-
modified territorial rules produced a violation of due process in
Dearing v. Bank of Georgia,315 but the court indicated the legisla-
ture might command a different result.

On the whole, therefore, we must conclude that the predomi-

312. 29 F. Cas. 294 (C.C.D. Conn. 1827-40) (No. 17,206) (Thompson, Cir. J.).
313. Id. at 296 (emphasis added).
314. This is discussed further in § IV. See text following note 373 infra.
315. See text accompanying notes 300-04 supra.
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nant pre-fourteenth amendment view would have rejected due
process as limiting the legislature's power to exceed the territorial
rules of jurisdictions and only slightly limiting its power to modify
pure notice rules. However, the notice rules might legitimately
come to play a more important limiting role with the passage of
time. For due process of law embodied as an overriding general
principle the opportunity to be heard. The cases authorizing the
legislature to provide a form of notice less than personal service
must be read in the context of the effective forms of notice avail-
able at the time. Whether a legislature is acting on a "frivolous
pretext" to avoid the notice requirements of due process may well
depend upon the practical, effective forms of notice at its disposal.
Thus if we can see that mail notice is inexpensive and reliable, less
expensive and more reliable than notice by publication, it may
well be possible that the principle of an adequate opportunity to be
heard in defense is violated by use of the latter rather than the
former.

Similarly, even though the territorial rules enforced in full
faith and credit cases cannot legitimately be viewed as a compo-
nent of due process, if we are able to see that some territorial lim-
its, properly formulated in accord with the restrictions on judicial
power previously discussed, are necessary to afford defendants an
adequate opportunity to be heard, then this paramount principle
of due process will permit their innovation.

Before finally concluding that the territorial rules of the full
faith and credit cases were improperly incorporated into the four-
teenth amendment in Pennoyer v. Neff, however, we must examine
the history of the amendment's framing, in order to determine
whether a different understanding of due process was there evi-
denced.

IV. THE DUE PROCESS CLAUSE OF THE FOURTEENTH
AMENDMENT

The literature on the development and meaning of the four-
teenth amendment is enormous. 316 Thus, as Raoul Berger has

316. Important works discussing the development of the fourteenth amendment
are BERGER-JUDICIARY, supra note 6; H. FLACK, THE ADOPTION OF THE FOURTEENTH
AMENDMENT (1908); H. GRAHAM, EVERYMAN'S CONSTITUTION (1968); J. JAMES, THE
FRAMING OF THE FOURTEENTH AMENDMENT (1965); H. MEYER, supra note 6; J. TEN-

BROEK, THE ANTISLAVERY ORIGINS OF THE FOURTEENTH AMENDMENT (1951); Fair-
man, Does the Fourteenth Amendment Incorporate the Bill of Rights? 2 STAN. L. REV.
5 (1949). See also C. COLLINS, THE FOURTEENTH AMENDMENT AND THE STATES,
(1912); C. FAIRMAN, HISTORY OF THE SUPREME COURT OF THE UNITED STATES: RECON-
STRUCTION AND REUNION 1864-88, Pt. I (1971); W. GUTHRIE, LECTURES ON THE FOUR-
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said, "it is surprising" to find that "the allusions to the [due proc-
ess] clause in the debates of the 39th Congress" were "scanty."3 17

Fortunately, however, our purposes here are somewhat narrower
than those of the usual investigation into the original meaning of
the amendment. We are interested only in determining whether
there exists evidence in the framing or ratification period that
bears on the incorporation of "full faith and credit" territorial stan-
dards of jurisdiction into the due process clause. Having con-
cluded that the pre-fourteenth amendment context does not justify
such a meaning of due process of law, we are interested in whether
anything in the debates contradicts this context.

There is no direct reference in the historical materials to this
issue. Given the great purposes of the amendment, however, it is
not surprising that a relatively obscure procedural matter should
be ignored. There were, on the other hand, more general refer-
ences to the meaning of the phrase "due process of law," which we
may examine for the light that they shed upon the problem of
state-court jurisdiction. Furthermore, we should ask whether the
general purpose of the amendment supports a rule different from
the pre-amendment context.

Unquestionably, the primary concern of the framers of the
fourteenth amendment was with equality under the law. Jacobus
tenBroek, after examining in chronological order the evolutionary
stages in the development of the amendment in the Joint Commit-
tee on Reconstruction, 318 concluded that the notion of equal pro-
tection reappeared in all of the drafts. The elements of privileges
and immunities, and due process were added in later drafts as ad-
denda to or an elaboration of the basic equal protection idea.319

Similarly, Joseph James concludes that the words "due process"
did not strike John A. Bingham of Ohio, who was responsible for
their insertion in the amendment, "as outstandingly significant. '320

In explaining the amendment to the Senate, Jacob Howard of
Michigan, stated:

TEENTH ARTICLE OF AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES (1898);
R. MOTT, supra note 6; H. TAYLOR, DUE PROCESS OF LAW AND THE EQUAL PROTEC-
TION OF THE LAWS (1917).

317. BERGER-JUDICIARY, supra note 6, at 201.
318. J. TENBROEK, supra note 316, at 187-89. See H. FLACK, supra note 316, at 55-

68; J. JAMES, supra note 316, at 81-83. See generally B. KENDRICK, THE JOURNAL OF
THE JOINT COMMrTEE OF FIFTEEN ON RECONSTRUCTION (Negro U. ed. 1969).

319. J. TENBROEK, supra note 316, at 190. See id. at 217, where, in discussing the
remarks of those who spoke for the amendment on the floor after it had achieved its
final form, he said: 'The due process clause slipped into a subordinate, almost for-
gotten position, being commonly read and frequently discussed as if it were a part
of the equal protection requirement." Id.

320. J. JAMES, supra note 316, at 83.
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The last two clauses of the first section of the amend-
ment disable a State from depriving not merely a citizen of
the United States, but any person, whoever he may be, of
life, liberty, or property without due process of law, or
from denying to him the equal protection of the laws of the
State. This abolishes all class legislation in the States
.... It protects the black man in his fundamental rights
as a citizen with the same shield which it throws over the
white man.321

In this passage and in his further remarks, Howard's emphasis is
clearly on equality before the law. 3 2 2

Similarly, when Thaddeus Stevens explained the amendment
to the House of Representatives, he stated that "[t] he first section
prohibits the States from abridging the privileges and immunities
of citizens of the United States, or unlawfully depriving them of
life, liberty, or property, or of denying to any person within their
jurisdiction the 'equal' protection of the laws. ' 3 2 3 He further stated
that the meaning of section 1 allowed:

Congress to correct the unjust legislation of the States, so
far that the law which operates upon one man shall oper-
ate equally upon all. Whatever law punishes a white man
for a crime shall punish the black man precisely in the
same way and to the same degree. Whatever law protects
the white man shall afford "equal" protection to the black
man. Whatever means of redress is afforded to one shall
be afforded to all. Whatever law allows the white man to
testify in court shall allow the man of color to do the same.
These are great advantages over their present codes. Now
different degrees of punishment are inflicted, not on ac-
count of the magnitude of the crime, but according to the
color of the skin. Now color disqualifies a man from testi-
fying in courts, or being tried in the same way as white
men. I need not enumerate these partial and oppressive
laws.

3 2 4

There is in this passage the same concern for equality before the
law expressed in the Joint Committee's work and Howard's re-
marks. Here, however, there is explicit reference to judicial pro-
ceedings. The idea is clearly expressed that blacks will be entitled
to the same judicial process as whites. Furthermore, there is a ref-
erence to the existing "partial and oppressive laws," suggesting
that the equal protection clause, or the due process clause, or both,

321. CONG. GLOBE, 39th Cong., 1st Sess. 2766 (1866).
322. See id.
323. Id. at 2459.
324. Id.
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were designed to impose a federal "general" law requirement on
the states reminiscent of Blackstone's definition of municipal law
and the pre-fourteenth amendment law of the land and due proc-
ess cases.

These passages support the position of those who argue that
the due process clause was only designed to provide "impartial ac-
cess to judicial process, . . .not . . . to supplant State proceed-
ings. '325 Under this view, the intent of the framers of the
fourteenth amendment was simply to guarantee through the due
process clause that all persons, black and white alike, would have
access to state judicial proceedings under the same rules. 326 There
also exists other evidence in support of this view.

Hermine Meyer has argued that the omission from the four-
teenth amendment of particular procedural safeguards found in
the Federal Bill of Rights produces the "obvious and logical con-
clusion" that "the states were left free to make their own procedu-
ral rules with the sole obligation that they had to be the same for
every person."327 Meyer also quotes a statement of John B. Storm,
of Pennsylvania, in the House of Representatives during the de-
bate on the Civil Rights Act of 1871, to the effect "that the 'due
process of law' contemplated by this provision is the 'process of
law' of the States, not the 'process of law' of the United
States .... -328 Moreover, early court decisions interpreting the
due process clause also suggest that absolute control was left in
the states over their own procedure, subject only to the require-
ment that the procedure be afforded equally to everyone.

In 1872, the Supreme Court of Wisconsin upheld the power of
the states to punish felonies by criminal informations without pre-
sentment or indictment of a grand jury.329 Addressing the argu-
ment that this violated the due process clause of the fourteenth
amendment, the court stated that "the object of this amendment
was to protect this class [blacks] especially from any arbitrary ex-
ercise of the powers of the state governments .... [Ilts design
was not to confine the states to a particular mode of procedure in
judicial proceedings .... "330 The court defined due process as
used in the fourteenth amendment to mean "law in its regular
course of administration according to the prescribed forms and in

325. BERGER-JUDICIARY, supra note 6, at 213.
326. See id. at 212-13.
327. H. MEYER, supra note 6, at 126-27.
328. H. MEYER, supra note 6, at 127. See CONG. GLOBE, 42d Cong., 1st Sess. App.

87 (1871).
329. See Rowan v. State, 30 Wis. 129, 143-44 (1872).
330. Id. at 148-49.
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accordance with the general rules for the protection of individual
rights."

33 1

Subsequently, in Hurtado v. California332 the Supreme Court
of the United States confirmed the correctness of this holding. Re-
garding due process of law as used in the fifth and fourteenth
amendments, the Court stated that in the fifth amendment the
phrase refers "to that law of the land which derives its authority
from the legislative powers conferred upon Congress by the Con-
stitution of the United States, exercised within the limits therein
prescribed, and interpreted according to the principles of the com-
mon law";3 3 3 however, the court went on to describe the fourteenth
amendment as, "by parity of reason, it refers to that law of the land
in each State, which derives its authority from the inherent and
reserved powers of the State, exerted within the limits of those
fundamental principles of liberty and justice which lie at the base
of all our civil and political institutions. '334

Earlier, in Walker v. Sauvinet335 the Court had stated: "Due
process of law is process due according to the law of the land. This
process in the states is regulated by the law of the state. ' 336 In
Davidson v. New Orleans337 the Court added that "it is not possi-
ble to hold that a party has, without due process of law, been de-
prived of his property, when, as regards the issues affecting it, he
has, by the laws of the State, a fair trial in a court of justice, accord-
ing to the modes of proceeding applicable to such a case.133 8

If this is the correct view of the extent of the states' obligations
under the due process clause, then we may now end our inquiry
about the legitimacy of Pennoyer v. Neffis incorporation of territo-
rial rules into the clause. For it is clear that Pennoyer's due proc-
ess theory is wrong if the states were left free to control their own
judicial proceedings as long as they impartially applied the same
rules to everyone.

The territorial rules under the Pennoyer doctrine act as re-
straints on the legislative power of the states. This doctrine cannot
be correct if the states have been left free to regulate their own
procedures, subject only to a requirement of equal application.
For the state jurisdictional laws may be equally applied and yet

331. Id. at 149.
332. 110 U.S. 516 (1884).
333. Id. at 535.
334. Id.
335. 92 U.S. 90 (1875).
336. Id. at 93. See also Kennard v. Louisiana, 92 U.S. 480, 481 (1875).
337. 96 U.S. 97 (1877).
338. Id. at 105.
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still violate the principles of territorial jurisdiction. A good exam-
ple would be a statute providing for personal service of process as
a means of asserting in personam jurisdiction over residents and
nonresidents alike and permitting service outside the borders of
the state on either class of individuals. Another example is the
provision of the Oregon Code involved in Pennoyer itself. It stated:
"No natural person is subject to the jurisdiction of a court of'this
state, unless he appear in the court, or be found within the state, or
be a resident thereof, or have property therein; and in the last case
only to the extent of such property at the time the jurisdiction at-
tached . . . -339 There is, on its face, no apparent difficulty with
equal application of this provision. Yet we saw in Part One that
failure of the Code to provide for attachment of property at or near
the beginning of an action was construed as a violation of the inter-
national rules of jurisdiction and, therefore, of due process of
law.340

Alas, our saga cannot end here. Despite the evidence support-
ing the view that due process required only equal application of
prescribed procedural rules, it is essential to consider other pos-
sibilities. In the first place, it is not certain that the views of the
framers of the fourteenth amendment would have agreed with'this
meaning. For example, John A. Bingham of Ohio, speaking in
favor of the fourteenth amendment in one of its early forms, 34 1 had
occasion to quote the due process clause of the fifth amendment
while arguing in favor of giving Congress power to enforce the
"protection of life, liberty, and property" against the states.342

Whereupon, the following colloquy occurred:

Mr. ROGERS. Will the gentleman yield to me?

Mr. BINGHAM. The gentleman must excuse me.

Mr. ROGERS. Only for a question. I only wish to
know what you mean by "due process of law."

339. THE ORGANIC AND OTHER GENERAL LAWS OF OREGON 1843-1872, CODE OF
CIVIL PROCEDURE, ch. 6, § 506 (1874).

340. See Whitten-Pt. I, supra note 3, at 507 n.30. We also discussed the possible
reading of the code as providing for attachment at the outset, with the result that
Pennoyer's due process theory was predicated on the failure of the state court to
follow its own "regular" procedures. See id. This reading of the statute is plausible,
but we argued that it was not, probably, the correct reading of Pennoyer's meaning.
Our further discussion of Pennoyer in § V infra, will confirm this.

341. The Congress shall have power to make all laws which shall be neces-
sary and proper to secure to the citizens of each State all privileges and
immunities of citizens in the several States, and to all persons in the sev-
eral States equal protection in the rights of life, liberty, and property.

CONG. GLOBE, 39th Cong., 1st Sess. 1033-34 (1866). See H. FLACK, supra note 316, at
56.

342. See CONG. GLOBE, 39th Cong., 1st Sess. 1089 (1866).
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Mr. BINGHAM. I reply to the gentleman, the courts
have settled that long ago, and the gentleman can go and
read their decisions.343

Bingham's reply is significant, for we have seen that the pre-
fourteenth amendment decisions on due process had clearly indi-
cated that the legislature was not free to enact any procedure it
desired. If the pre-fourteenth amendment context is relevant at all
to the meaning of due process of law in the amendment, then it
must be questioned how a state might remain entirely free to regu-
late its own court proceedings under the clause, when the context
in which it was framed and ratified indicated that some limits were
being imposed on the legislative power to innovate the content of
judicial procedure. Furthermore, we have also seen that the con-
text contained at least some authority (Beard v. Beard) justifying
incorporation of the territorial rules of jurisdiction as a limit on
legislative authority to enact statutes asserting jurisdiction over
nonresidents. Were these rules also considered by Bingham to be
a "settled" part of due process of law? His reference at least
throws some doubt upon the evidence that due process only re-
quired impartial access to a judicial proceeding under applicable
existing rules.3 "

343. Id.
344. Statements about the meaning of "due process of law" occurring after the

framing and ratification of the fourteenth amendment are valuable for the possible
light they shed on the meaning of the phrase in the amendment, but they are not
conclusive. Not only is this so because they were unavailable to influence the fram-
ers and ratifiers, or because they sometimes appeared in an unreliable context
(such as a congressional debate over the power of Congress under the amendment
to enact or not enact a particular law, such as the Civil Rights Act of 1871), but also
because they, like the contemporary context, often provide inconsistent references.
For example, in the statement of John B. Storm, of Pennsylvania, quoted in the text
at note 328 supra, there also appeared the following statement about due process:

Again, the protection of citizens against the deprivation of life, liberty,
or property, without due process of law, was provided for in the fifth
amendment, which declares that no person shall "be deprived of life, lib-
erty, or property without due process of law." I admit that this provision
was intended as a limitation upon the powers of the Federal Government;
yet, being but a reaffirmation of the principles of the common law, inhib-
iting what was per se wrong, it was, like the doctrine that person [sic] shall
not be put twice in jeopardy of life or limb for the same offense, an inhibi-
tion upon the states.

CONG. GLOBE, 42d Cong., 1st Sess. App. 87 (1871). A clearer statement that due
process had a content amounting to more than a requirement of adherence to ex-
isting procedure can not be imagined; yet Storm later argued that due process of
law in the fourteenth amendment was the process of the states. CONG. GLOBE, 42d
Cong., 1st Sess. App. 87 (1871). Furthermore, in Hurtado v. California, discussed in
the text at notes 332-34 supra, the Supreme Court also made the following state-
ment:

But it is not to be supposed that these legislative powers are absolute
and despotic, and that the amendment prescribing due process of law is too
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A more important difficulty than the possible inconsistency of
the framers' references is in the weight that should be given to
them relative to other evidence. We have previously argued that
th pre-fourteenth amendment context was our most important
source of evidence in establishing the original meaning of the
amendment's due process clause.345 This is so because the crucial
"meaning" of due process of law is the (legitimate) meaning that
the ratifiers attributed to it. In the absence of better evidence, this
meaning is best established by reference to the general or predom-
inant understanding of the terms at the time they were em-
ployed.346 As Raoul Berger has put it: "The doctrine of ratification
premises that the principal knows what he is ratifying .. .

Thus the evidence of the framing and passage of the amendment
by Congress is valuable, (a) because it may, in itself, evidence
what the general or predominant understanding of the terms was,
and (b) because it may, even if it reveals a usage contrary to the
general or predominant meaning, have been communicated to the
ratiflers and thus controlled their understanding of the terms. It is
not, however, conclusive. We have seen in Bingham's reference
that the framers themselves, or some of them, may have had the
pre-fourteenth amendment context in mind when they used the
phrase "due process of law." It remains to be seen whether evi-
dence from the ratifiers is consistent or inconsistent with the view
that due process required only that the states afford equal access
to the judicial processes established by state law and impartial ap-
plication of existing procedural rules within those processes.

There is, in the political speeches and ratifying debates about
the fourteenth amendment, a large amount of evidence that sup-
ports the view that equality before the law was the prime objective
of section 1 of the amendment.348 This may be taken as support for
the position that the due process clause was intended only as a
requirement that the states provide equal access to the judicial

vague and indefinite to operate as a practical restraint. It is not every act,
legislative in form, that is law. Law is something more than mere will ex-
erted as an act of power. It must be not a special rule for a particular per-
son or a particular case, but, in the language of Mr. Webster, in his familiar
definition, "the general law, a law which hears before it condemns, which
proceeds upon inquiry, and renders judgment only after trial," so "that
every citizen shall hold his life, liberty, property and immunities under the
protection of the general rules which govern society ....

110 U.S. 516, 535-36 (1884).
345. See the introduction to § III supra.
346. See id.
347. BERGER-JUDICIARY, supra note 6, at 116.
348. See generally H. FLAcK, supra note 316, at 140-209; J. JAMES, &upra note 316,

at 155-68; Fairman, supra note 316, at 68-134.
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processes provided by state law. The evidence is, however, not
conclusive to this effect, because there were also substantial con-
trary indications that due process had additional "content."

"Mr. George W. Weston, of Bangor, Maine, who was said to be
the founder of the first Republican newspaper, in a letter to the
editor of the New York Tribune, June 25, 1866, gave his approval to
the first clauses of section one. . . ,,349 However, Weston objected
to the due process clause, pointing out that Congress and the Fed-
eral Government were already subject to such a clause in the fifth
amendment and that the states were restrained by similar provi-
sions in their own constitutions. 350 He asserted that under the last
clause nearly every case could be brought before the United States
Supreme Court under the plea that due process of law had been
denied to someone. 3s5 This he considered dangerous as threaten-
ing "an alarming concentration of power in the central tribunals,
and a prostitution of the independence of the States in many and
vital particulars. '35 2 It is difficult to see how Weston's fears would
be justified, if he understood due process to mean only that the
states were required to provide everyone with access to state judi-
cial proceedings under the same rules.

Representative Jehu Baker of Illinois had remarks printed in
the Congressional Globe on the fourteenth amendment. The re-
marks were used as a campaign document and were reprinted in
the Chicago Tribune of July 17, 1866. 3

5
3 Commenting specifically

on the due process clause of the amendment, Baker stated that the
fifth amendment already provided that no person shall be deprived
of life, liberty, or property without due process of law; the due
process clause of the fourteenth amendment merely declared "that
no State shall do it-a wholesome and needed check upon the
great abuse of liberty which several of the States have practiced,
and which they manifest too much purpose to continue. '35 4

The "great abuse of liberty" practiced by some states might
refer to partial access to normal judicial proceedings, but the state-
ment that the due process clauses of the fifth and fourteenth
amendments would impose the same requirements is clear. As we
have seen, the fifth amendment had been interpreted to impose
some limits on the legislative power to innovate procedurally in

349. H. FLACK, supra note 316, at 151.
350. See id. at 151-52.
351. Id. at 152.
352. Id. at 152.
353. See Fairman, supra note 316, at 71 n.130, 72. See also J. JAMES, supra note

316, at 159.
354. CONG. GLOBE, 39th Cong., 1st Sess. App. 256 (1866).
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Murray's Lessee v. Hoboken Land & Improvement Co. 355

General Manning F. Force, in a speech given on September 22,
1866, replied to the objection that due process of law would give
federal courts the right to interfere in local affairs by arguing that
federal judges were as good as state judges. 3 56 He further argued
that "due process of law" was not a new phrase; the fifth amend-
ment already imposed the requirement against the federal govern-
ment, and he wished to see it made the law of every state.357 "He
evidently thought that the first section would make the national
'due process of law' the law of every state. '358 As we have seen,
the national due process and the states' due process were essen-
tially the same under the predominant view. Within broad limits
both imposed restrictions on the legislative power to innovate in
the area of judicial procedure.

One of the most important documents in terms of breadth of
circulation and commentary upon it was a letter written by Secre-
tary Oliver H. Browning on October 13, 1866. 359 In the letter
Browning objected to the due process clause of the amendment on
the ground that every state constitution already contained the
same provision.3 60 He argued that the objective of the clause was
to subordinate the state judiciaries to federal supervision and con-
trol, thus destroying the independence and sovereignty of the state
courts in the administration of state laws and the authority and
control of the states over matters of purely domestic and local con-
cern.361 According to Browning the new clause would make it pos-
sible for either party to a controversy to claim that he was being
deprived of due process of law, a question appropriate to be con-
sidered within the jurisdiction of the federal courts over cases aris-

355. See text accompanying note 133-34 supra.
356. See H. FLACK, supra note 316, at 150-51.
357. See id. at 150-51.
358. Id. at 151.
359. According to J. JAMES, supra note 316, at 165:

Browning's reply to an invitation to speak on the issues of the day at
Quincy, Illinois, constitutes one of the most outstanding documents of the
fall [1866] campaign. His letter was published in all parts of the country.
The New York Herald insisted that President Johnson had approved the
ideas expressed by his Secretary of the Interior before their publication.
Such was indeed the case. Browning had worked industriously to prepare
the letter as a political document, and had read the final draft on the night
of October 20 to the President and a group of friends in the White House.
All heartily endorsed it and urged that it be published at once. "The Presi-
dent was especially solicitous that it be done."

Id. (footnotes omitted). H. FLACK, supra note 316, at 146, states that the letter "was
given a wide publication, with much comment on it by the leading papers." See also
Fairman, supra note 316, at 78.

360. See J. JAMES, supra note 316, at 165.
361. See H. FLACK, supra note 316, at 146; J. JAMEs, supra note 316, at 165-66.
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ing under the Constitution and laws of the United States. 36 2 Like
previous views that we have seen predicting these drastic results,
Browning's remarks could not, seemingly, have been made or ac-
cepted by one who believed that the states would be obligated by
the due process clause only to provide impartial access to the judi-
cial procedures prescribed by state law, whatever those proce-
dures might be.

Similar remarks were made by Governor Patton, of Alabama,
on November 2, 1866, in a message urging that the amendment be
rejected by the Alabama legislature, on the grounds, in part, that it
would give the federal courts unlimited jurisdiction over every im-
aginable sort of case.363

Also of great interest is a minority report of the Committee on
Federal Relations of the Wisconsin legislature.3 64 The sense of this
report, especially as it pertains to the results that would flow from
the conjunction of section 1 of the amendment and section 5, con-
ferring enforcement power on Congress, was expressed many
times in the states by opponents and proponents of ratification
alike, the opponents emphasizing consolidation or centralization of
power, the proponents the necessity of declaring equality before
the law and giving Congress the power to enforce it against the
states.

365

The first section of the proposed amendment makes [a]
surrender of power [from the states to the federal govern-
ment], and the fifth section invests Congress with author-
ity to provide "by appropriate legislation" for the powers
thus voluntarily surrendered by the states....

The first section, in connection with the fifth, will give
to the federal government the supervision of all the social
and domestic relations of the citizen in the state and to
[sic] subordinate state governments to federal power.

If this was not the object of this section of the amend-
ments, what other purpose or object was saught [sic] by

362. See H. FLACK, supra note 316, at 146. See also id. at 147-48, discussing the
fact that several editorial commentaries on the letter did not contradict what
Browning said.

363. See H. FLACK, supra note 316, at 194-95. Patton stated:
It matters not what might be the character of his case. . . . Upon a simple
complaint that his rights, either of person or property, had been infringed,
it would be the bounden duty of the tribunal to which he made his applica-
tion, to hear and determine his case.

As quoted in id. at 195 n.128.
364. See id. at 176-78; Fairman, supra note 316, at 107-11.
365. See generally H. FLACK, supra note 316, at 140-209; J. JAMES, supra note 316,

at 155-68; Fairman, supra note 316, at 68-134.

[Vol. 14



CONSTITUTIONAL LIMITATIONS

it? Our state constitutions [sic] provide by article Ist, sec-
tion Ist, that 'all men have certain inherent rights; among
these are life, liberty and the pursuit of happiness.' The
absolute rights of personal security, personal liberty and
the right to acquire and enjoy private property, descended
to the people of this government as a part of the common
law of England. . . . They were a part of Magna Charta,
the great charter of England, and form a part of the bill of
rights in nearly all the constitutions of the states of this
union, as well as of the federal constitution. Why, then, is
it necessary to engraft into the federal constitution that
part of section one [of] the amendments which says: 'Nor
shall any state deprive any person of life, liberty or prop-
erty, without due process of law ?,366

Again, this statement could hardly have been made by one who
held the view that due process of law was merely a directive to the
states to provide impartial access to the judicial processes pro-
vided by state law. Furthermore, the equation of federal with state
due process suggests that the definitional reference being made
was to the pre-fourteenth amendment context. As we have seen,
this context clearly established that due process imposed some
limits on the legislative power to prescribe the procedural content
of a state's judicial system, however equal the access to it was.

The above-quoted passage was echoed in Maryland, where the
House and Senate Committees on Federal Relations issued a joint
report recommending against ratification. 36 7 "The due process
clause, it was said, duplicated a provision found in all state consti-
tutions. It dealt with a matter of 'internal government' wherein
state authority should be exclusive. To grant Congress power to
enforce the due process clause 'is virtually to enable Congress to
abolish the State governments.' ",368 Ultimately Maryland rejected
ratification.

369

As was the case with the evidence drawn from the framing of
the amendment, it is not wise to claim too much for the evidence
from the ratification process. Although the speeches, writings, and
reports are highly suggestive that due process of law was under-
stood as more than a command to the states to provide equal ac-

366. As quoted in Fairman, supra note 316, at 109 (emphasis added). Given the
opinion of the Wisconsin Supreme Court in Rowan v. State, discussed in the text at
notes 329-31 supra, it may well be that the prevailing view of the amendment's
meaning in Wisconsin was contrary to this passage. See also note 372 and accompa-
nying text infra.

367. See Fairman, supra note 316, at 122.
368. Id. (footnotes omitted).
369. Id.
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cess to their judicial processes and impartial application of
existing procedural rules within those processes, they do not di-
rectly state that this is the opinion of their authors. Even if they
stated a clear definition of due process of law, they could not be
given conclusive weight in establishing meaning. Opponents of
ratification might have distorted the meaning to defeat the amend-
ment. If a legislature nevertheless ratified the amendment in the
face of the opponents' statements, it might be because it accepted
the statements and agreed that the result of the amendment would
be beneficial nonetheless, or because it rejected the statements
and ratified under a different understanding of the amendment's
meaning. 370 It might even have partly accepted and partly rejected
the statements, but believed that, on the whole, the amendment
would accomplish desirable purposes. 3 71 Similarly, statements of
proponents of the amendment could have distorted its meaning to
obtain ratification; and the legislature might ratify because it be-
lieved, disbelieved, or partly believed and partly disbelieved the
statements. Legislatures that refused to ratify the amendment
might have had a similar variety of reasons. Consequently, like
floor debates, this evidence must be given an appropriate place in
establishing the general understanding of the phrase "due process
of law," but none of the evidence is conclusive, or even very relia-
ble, on particular questions of meaning.372

On the whole, the pre-fourteenth amendment context ex-
amined in the previous section possesses a much higher degree of
reliability in establishing the meaning of due process of law than
any of the materials discussed in this section. The general pur-
poses established in the congressional history of the amendment
and the ratification debates within the states are conflicting; but
even if they were not, it could not be supposed that the due proc-
ess clause was designed only as a direction to the states to give
everyone access to judicial processes under the same rules. At
best the materials suggesting this interpretation establish that two

370. Compare H. FLACK, supra note 316, at 178.
371. Of course, individual members of a legislative body might have held any

one of these three positions and still voted to ratify, thus further complicating the
establishment of a general understanding through use of ratifying debates.

372. In statutory interpretation, floor debates concerning what a bill means are
highly unreliable. See R. DICKERSON, THE INTERPRETATION AND APPLICATION OF

STATUTES 155-57 (1975). In the case of constitutional amendments, floor debates in
Congress seem all the more unreliable, as they are usually not communicated to
the ratifying bodies, at least not directly. But speeches, debates, and writings di-
rectly related to ratification seem to have the same deficiencies as floor debates in
cases of statutory interpretation. See generally id. at 137-97 (Chapter 10: The Uses
and Abuses of Legislative History).
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desires of the framers and ratifiers were that all persons should
have equal access to judicial proceedings and that state courts
should not depart from legally prescribed procedures in specific
cases; they do not establish that these were the only meanings of
due process of law. For we saw in the previous section that the
pre-fourteenth amendment cases established or, more properly,
continued, the meaning of due process as generally requiring a
regular judicial proceeding with an opportunity to defend. It is
also true that under this concept denial of impartial access to the
judicial process or a departure by a court from its legally pre-
scribed rules of procedure in individual cases would be a denial of
due process of law. 373 However, due process clearly also included
some limits on the legislative power to dispense with a regular pro-
ceeding in favor of a summary action, as well as limits on the legis-
lature's power to modify the common-law rules governing personal
notice. These restrictions were hardly substantial ones, as the
cases indicated; but the courts clearly stated that there were lines
that could not be transgressed. It is thus quite proper to assume
that this settled meaning was also conveyed by the language "due
process of law" in the fourteenth amendment, along with the other
meaning of impartial access to a judicial proceeding under previ-
ously announced procedural rules. At least there is nothing incon-
sistent with this assumption anywhere in the congressional
history of the amendment, and it would have been the meaning
generally understood by the lawyers and judges in the states at the
time of ratification.

As all of this pertains to the rules of territorial jurisdiction, it
makes little difference whether the exclusive purpose to confine
states to equal application of their own legally prescribed judicial
procedures or the pre-fourteenth amendment context controls the
meaning of due process. In states, unlike Indiana, that did not con-
sider the rules to be part of their municipal limits on legislative
authority, the courts would be obligated under either meaning of
due process to follow the directions of their legislatures on juris-
dictional matters. On the other hand, in states like Indiana, which
considered the international rules as municipal limitations on leg-
islative power to define jurisdiction, the courts would be forced to
adhere to the territorial rules under either meaning. For both
meanings require adherence by the states to their own established
rules, and state constitutional provisions governing the legisla-
ture's power to provide for "extraterritorial" jurisdiction in the
courts would be a part of those established rules. The only signifi-

373. See the discussion of Ex parte Woods in the text at notes 133-35 supra.
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cance in the pre-fourteenth amendment context controlling the
meaning of due process is that it potentially imposed greater limi-
tations on the states' power to depart from certain common-law
rules of jurisdiction, and Beard v. Beard is some authority that the
rules of international territorial jurisdiction were among these. As
we have seen, however, the predominant view was contrary to
Beard v. Beard. So even if the pre-fourteenth amendment context
controls the meaning of due process, it does not justify the incorpo-
ration of territorial rules into the fourteenth amendment.

This leaves us with one final possibility. Perhaps the purpose
of the fourteenth amendment as a federal limitation on the power
of the states somehow justifies the incorporation of the traditional
territorial rules into the due process clause, even though neither
the pre-fourteenth amendment context nor the history of the
amendment's framing justifies such an incorporation. We have ar-
gued that the traditional territorial rules were not incorporated
within the meaning of due process of law under the predominant
view of the state courts at the time the fourteenth amendment was
ratified. The state courts, however, were enforcing state law of the
land and due process clauses against their legislatures when they
concluded (or, we extrapolate, they would have concluded if they
had faced the issue) that the legislatures had power to bind them
with rules in contravention of the international common-law rules.
Does it make a difference that the due process clause of the four-
teenth amendment is a directive enabling the federal sovereign,
whose authority is extraterritorial to that of all the states, to en-
force through its courts limits on the legislative power of the states
to prescribe procedure? Is this sufficient to justify adopting the
theory of Beard v. Beard as a federal principle limiting state legis-
lative power, even though we saw that the state courts would not
have imposed it on their legislatures under state constitutions?

There is appeal in the idea that state legislatures and courts
should be limited by federal authority to their traditional territo-
rial limits vis-a-vis other states. Unless the statement of the idea is
its own justification, however, it is not appropriate to attribute this
meaning to the due process clause of the fourteenth amendment.
We have seen no evidence, with the exception of Beard v. Beard,
that would treat the international rules as rules fitting within due
process concepts. Due process as we have examined it was gener-
ally keyed to the opportunity to answer and be heard in defense in
a regular judicial proceeding. The territorial rules fulfilled this pol-
icy only to the extent that they practically eliminated the power to
subject a nonresident to burdensome court proceedings within a
state when he had no property and was not served with process
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there. However, the rules obviously permitted such burdensome
proceedings in situations where the nonresident had property lo-
cated within the state or was served with process while transiently
present there. Consequently, it cannot realistically be assumed
that they would have been related to some guarantee of an effec-
tive opportunity to answer and defend in a relatively convenient
location.

Nor is it reasonable to suppose that, because courts in order to
conduct "regular" proceedings had to have jurisdiction, due proc-
ess, viewed as a federal guarantee, incorporated the territorial
rules to assure a court with such jurisdiction vis-a-vis other states.
As we have seen, jurisdiction under municipal law gave courts au-
thority to conduct "regular" proceedings in every meaningful
sense of the word, even though the courts of another sovereign
would not recognize the validity of their proceedings. Jurisdiction
in the "international law" sense was not associated with limita-
tions on a sovereign's legislative power to bind its own courts.
There is no evidence, other than Beard v. Beard, to support a
change in the characteristics of the rules that would fit within the
notion that the legislative power of a state was limited in relation
to its own courts. Yet this is the only sensible way to fit the tradi-
tional territorial rules into the due process theory of the day.

One should carefully distinguish between evidence demon-
strating that the states considered the territorial rules as part of
their municipal law of jurisdiction in the absence of modifying leg-
islation, and evidence that the rules were considered limits on the
legislative power itself to regulate jurisdiction. As Dearing v. Bank
of Charleston illustrates, it would not be at all unique or surprising
to find a state court refusing to permit extraterritorial service of
process in the absence of an authorizing statute. In the absence of
such a statute the courts would naturally use common-law meth-
ods to obtain jurisdiction. These methods would have permitted
jurisdiction to be obtained by personal service within the state, but
not beyond. Likewise, it was not uncommon to find a court inter-
preting a jurisdictional statute to operate only intraterritorially.
Some decisions probably meaning this were cited by Justice Field
in Pennoyer v. Neff. However, Beard v. Beard appears to have
been the only authority for treating the rules as a limit on a state
legislature's power to command its own courts to act "extraterrito-
rially." Moreover, it was apparently the only case holding an at-
tempted "extraterritorial" jurisdictional statute in violation of due
process of law. Therefore, as a matter of "original meaning," as
opposed to a judicially-created, constitutional rule of decision, it
neither seems plausible to view due process of law as incorporat-
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ing the traditional territorial rules, nor to view those rules as uni-
versally considered limits on the power of a legislature to bind its
own courts to extraterritorial schemes of jurisdiction.

What of the theory that we examined in Part One, concerning
the power of the Supreme Court of the United States and other
federal courts to enforce common law, conflict of laws rules against
the states in cases otherwise within their jurisdiction.37 4 Under
this doctrine of "jurisdiction of" the common law, is it possible to
treat the international rules as common-law rules that could be en-
forced on direct attack of state judgments challenged on due proc-
ess grounds? If so, then the claimed violation of due process would
provide the "federal question" essential to appellate jurisdiction in
the Supreme Court, and the international rules would provide the
measure of the state judgment's validity.

It is clear that this will not do either. In full faith and credit
cases the basis of the Supreme Court's appellate jurisdiction was a
claim that the enforcing court had not given the same effect to the
judgment as the rendering state would give it, that is, the effect
required by the implementing statute. Usually this was a conclu-
sive effect. In determining whether the proper effect had been de-
nied to the judgment, the Court was permitted to examine the
jurisdiction of the rendering state in an "international sense." This
was an inquiry that the implementing statute did not foreclose, be-
cause the statute was interpreted as having left the international
rules where it found them.

However, in a due process attack on the judgment, the only
reason due process is allegedly violated (assuming no notice prob-
lem exists) is that the territorial rules have been violated. Unless
these rules are incorporated in the meaning of due process, and as
we have seen they were not, or followed by the state as municipal
limitations on its judicial jurisdiction, there would be no nonfrivo-
lous federal question in the case similar to the claim under the im-
plementing statute on which to predicate appellate jurisdiction. In
short, there would be no due process violation through a mere vio-
lation of the territorial rules. Thus there would be no nonfrivolous
federal question upon which to predicate appellate jurisdiction in
the Supreme Court, and, consequently, there could be no applica-
tion "of the common law" in a case otherwise within the Court's
jurisdiction. Rather, if jurisdiction were exercised on the basis of
the violation of international territorial rules alone (assuming the
state was not following the rules as municipal limits in the case in
question), the Court would be obtaining jurisdiction "from the

374. See Whitten-Pt. I, supra note 3, at 590-99.
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common law" rules, which was clearly prohibited under the doc-
trine.

It does not seem plausible, on any of the theories we have ex-
amined to reason that the fourteenth amendment originally im-
posed the traditional rules of international territorial jurisdiction
on the states directly through the due process clause. As a final
point, we may also note that even if the international rules were an
original component of due process, the modern "minimum con-
tacts" theory of the states' territorial authority surely was not.
Some additional theory of constitutional exposition would, there-
fore, be necessary to justify how the Supreme Court got from Pen-
noyer v. Neff to International Shoe v. Washington. This problem
will, however, be reserved for section VI.

V. PENNOYER V. NEFF REEXAMINED

We may now turn to a final examination of the Supreme
Court's decision in Pennoyer v. Neff. Initially, it is interesting to
note that no due process argument was made or discussed in the
lower federal court that decided Pennoyer.375 Likewise, no due
process argument appears in the appellate brief of Neff, the de-
fendant in error, who would have been the party to raise it, nor
does it appear anywhere else in the record on appeal.37 6 This is
not surprising. As we noted before, the fourteenth amendment
had not been ratified at the time the state judgment being collater-
ally attacked in Pennoyer was rendered;377 thus the Court's due
process statement was pure dictum. 378

After extensively discussing the international common-law
principles of jurisdiction, with numerous citations to full faith and
credit decisions, 379 Justice Field made the following statement:

In several of the cases, the decision has been accompanied
with the observation that a personal judgment thus recov-
ered has no binding force without the state in which it is
rendered, implying that in such State it may be valid and
binding. But if the court has no jurisdiction over the per-
son of the defendant by reason of his non-residence, and,
consequently, no authority to pass upon his personal
rights and obligations; if the whole proceeding, without

375. See Neff v. Pennoyer, 17 F. Cas. 1279 (C.C.D. Ore. 1875) (No. 10,083), af'd, 95
U.S. 714 (1878).

376. Brief for Defendant in Error, Pennoyer v. Neff, 95 U.S. 714 (1878). See gener-
ally Transcript of Record, Pennoyer v. Neff, 95 U.S. 714 (1878).

377. See Whitten-Pt. I, supra note 3, at 505 & n.25.
378. See Whitten-Pt. I, supra note 3, at 500 n.5, 504-07 & nn.23-31.
379. 95 U.S. at 722-32.
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service upon him or his appearance, is coram non judice
and void; if to hold a defendant bound by such a judgment
is contrary to the first principles of justice,--it is difficult to
see how the judgment can legitimately have any force
within the state. The language used can be justified only
on the ground that there was no mode of directly review-
ing such judgment or impeaching its validity within the
State where rendered; and that, therefore, it could be
called in question only when its enforcement was else-
where attempted. In later cases, this language is repeated
with less frequency than formerly, it beginning to be con-
sidered, as it always ought to have been, that a judgment
which can be treated in any State of this Union as contrary
to the first principles of justice, and as an absolute nullity,
because rendered without any jurisdiction of the tribunal
over the party, is not entitled to any respect in the State
where rendered. Smith v. McCutchen, 38 Mo. 415; Dar-
rance v. Preston, 18 Iowa 396; Hakes v. Shupe, 27 id. 465;
Mitchell's Administrator v. Gray, 18 Ind. 123.380

This was a non sequitur, and it might have formed a critical
link in the Court's due process reasoning. It does not follow inevi-
tably that if a judgment would be treated as void under interna-
tional rules of jurisdiction by the courts of another government it
is also void within the rendering state. The international rules
were not necessarily rules that limited a government's legislative
authority to bind its own courts. This was the view in English
law 381 on the enforcement of foreign judgments, and as Field him-
self admitted, it was the view generally taken in this country
before Pennoyer v. Neff. It followed from the characteristics of the
rules as limits upon the authority of sovereigns vis-a-vis each
other, rather than as limits on the power of sovereigns to bind their
own courts to particular jurisdictional schemes. As Joseph Story
wrote in his Commentaries on the Conflict of Laws in 1834,

it is not an uncommon course for a nation, by its municipal
code, to provide for the institution of actions against non-
resident citizens, and foreigners, by citations viis et modis
(as it is called), or by attachment of their property, nomi-
nal or real, within the limits of their territorial sovereignty;
and to proceed to judgment against the party defendant,
whether he ever appears to the suit, or not. In respect to
such suits in personam, by mere personal citations, viis et
modis, such as by posting them up on the Royal Ex-
change, in London, as in the Admiralty in England, or by

380. Id. at 732 (emphasis added).
381. See Whitten-Pt. I, supra note 3, at 542 n.201.
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an edictal citation (as it is called), posted up at the Key in
Leith, at the market cross of Edinburgh, and the pier and
shore of Leith, according to the practice of Scotland, there
is no pretence to say, that such modes of proceeding can
confer any legitimate jurisdiction over foreigners, who are
non-residents, and do not appear, whether they have no-
tice of the suit or not. The effects of all such proceedings
are purely local; and, elsewhere, they will be held as nulli-
ties .382

The cases cited by Justice Field do not establish the contrary.
In Mitchell's Administrator v. Gray383 a personal judgment in a
mortgage foreclosure proceeding, holding defendant liable for a
balance due over and above the proceeds received from the mort-
gaged property, was held void because notice had been given by
publication only. In Darrance v. Preston384 and Hakes v. Shupe385

the Supreme Court of Iowa likewise indicated that a judgment in
rem obtained by publication or service outside the state may only
bind the property, and no personal judgment could properly be
rendered against the defendant. In Smith v. McCutchen3 86 the
Supreme Court of Missouri construed a state statute as not permit-
ting an in personam judgment against a nonresident by publica-
tion. At one point in its opinion, the court stated that "[e ven...
should a Legislature of a State expressly grant such jurisdiction to
its courts over persons or property not within its territory, such
grant would be treated elsewhere as a mere attempt at usurpation,
and all judicial proceedings in virtue of it held utterly void for
every purpose. ' 387

It is possible to read some of these cases as suggesting that the
international rules constituted municipal limitations on legislative
power. However, each of the cases is read more plausibly as a sim-
ple construction that the state statute involved was not intended to
have an extraterritorial effect. Certainly none of the cases in-
volved a claim that due process of law had been denied anyone
under the state constitution because of a violation of territorial
rules; but even under such a reading, it would hardly be estab-
lished that the states generally viewed the rules as limits on legis-
lative power to bind their own courts.

Nor is it true that the language of the cases describing the in-

382. J. STORY, COMMENTARIES ON THE CONFLICT OF LAWS § 546 at 457-58 (Arno ed.
1972) (emphasis added).

383. 18 Ind. 123, 125 (1862).
384. 18 Iowa 396, 399 (1865).
385. 27 Iowa 465, 468 (1869).
386. 38 Mo. 415 (1861) (Rep. 1866).
387. Id. at 417 (emphasis added).
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ternational rules can be accounted for by the absence of ability to
challenge a judgment's validity directly in the rendering state.
Whether methods of direct attack were available or not is irrele-
vant. So far as due process challenges or challenges on grounds of
lack of international jurisdiction are concerned, the important
question is whether there existed any method of attacking a judg-
ment, directly or collaterally. As Pennoyer, the cases cited by Jus-
tice Field in the above-quoted passage, and the cases discussed
above in section III clearly demonstrate, there were various means
of challenging the validity of a judgment in the rendering state.
Typical was the situation in Pennoyer itself. Property is seized
and sold in accordance with a judgment obtained by publication
only. The purchaser goes into possession. A suit for ejectment is
brought to oust the purchaser, who relies on the judgment-deed in
defense. The plaintiff replies that the judgment is void for want of
jurisdiction, and thus the purchaser's title is invalid. A more plau-
sible reason for the lack of authority on Field's side is that the
state courts generally never dreamed of the territorial rules as lim-
its on the power of their legislatures.

Therefore, this first-quoted statement from Field's opinion
could not be the foundation for a theory of due process of law that
would impose useful limits on state-court jurisdiction. For it to do
so, the states would generally have had to recognize the interna-
tional territorial rules as internal limits on their legislative author-
ity to assert jurisdiction over nonresidents. Field's statement in
Pennoyer v. Neff reveals an understanding on his part that they
had not done this at the time he wrote. Indeed, perhaps the para-
graph quoted above was even intended as an invitation for the
state courts to adopt a theory similar to that announced in Beard v.
Beard. In such an event, the Court might effectively impose due
process limits on the states in appropriate future cases, on the the-
ory that they were violating announced limits under state law if
they acted "extraterritorially" to summon nonresidents to defend
actions in their courts.

In any case, the theory would not anchor significant due proc-
ess review of state decisions until an adoption or recognition of the
international rules as legislative limitations took place throughout
the states. Recognition of the rules as limiting judicial power only,
as in Dearing v. Bank of Charleston, would not help much, because
it would still be within state legislative power to override the lim-
its. Immediate, significant due process limits thus had to be im-
posed under the "incorporation" theory. Field's opinion for the
Court continued:
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Since the adoption of the Fourteenth Amendment to the
Federal Constitution, the validity of such judgments [ren-
dered without territorial jurisdiction] may be directly
questioned, and their enforcement in the State resisted on
the ground that proceedings in a court of justice to deter-
mine the personal rights and obligations of parties over
whom that court has no jurisdiction do not constitute due
process of law. Whatever difficulty may be experienced in
giving to those terms a definition which will embrace
every permissible exertion of power affecting private
rights, and exclude such as is forbidden, there can be no
doubt of their meaning when applied to judicial proceed-
ings. They then mean a course of legal proceedings ac-
cording to those rules and principles which have been
established in our systems of jurisprudence for the protec-
tion and enforcement of private.rights. To give such pro-
ceedings any validity, there must be a tribunal competent
by its constitution-that is, by the law of its creation-to
pass upon the subject-matter of the suit; and, if that in-
volves merely a determination of the personal liability of
the defendant, he must be brought within its jurisdiction by
service of process within the- State, or his voluntary ap-
pearance .388

As we have seen, the emphasized clause was, relatively speak-
ing, an innovation. Competence by the law of its creation would
ordinarily be a requisite of due process, because courts were re-
quired to adhere to their established rules of jurisdiction and pro-
cedure in specific cases. However, in personam jurisdiction by
international territorial rules would not have been a part of that
phrase's original meaning.

Thus far, Field had cited no authority for his due process dic-
tum. This was corrected in the next paragraph of his opinion:

Except in cases affecting, the personal status of the
plaintiff, and cases in which that mode of service may be
considered to have been assented to in advance, as herein-
after mentioned, the substituted service of process by pub-
lication, allowed by the law of Oregon and by similar laws
in other States, where actions are brought against non-res-
idents, is effectual only where, in connection with process
against the person for commencing the action, property in
the State is brought under the control of the court, and
subjected to its disposition by process adapted to that pur-
pose, or where the judgment is sought as a means of reach-
ing such property or affecting some interest therein; in

388. Pennoyer v. Neff, 95 U.S. at 733 (emphasis added).
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other words, where the action is in the nature of a proceed-
ing in rem. As stated by Cooley in his Treatise on Consti-
tutional Limitations, 405, for any other purpose than to
subject the property of a non-resident to valid claims
against him in the State, "due process of law would re-
quire appearance or personal service before the defendant
could be personally bound by any judgment rendered.38 9

In Part One, we observed that this notion of attachment or
seizure at the commencement of a proceeding was not a part of the
international rules of jurisdiction before Pennoyer v. Neff. 390 The
lack of authority for this part of Field's discussion was also pointed
out by Mr. Justice Hunt, in his dissent.39 1 Nor can it reasonably be
argued that this passage fits within original due process limits on
the power of state legislatures to provide for substituted or con-
structive service. We have already seen that this power was broad,
due process notwithstanding. 392 As Mr. Justice Hunt stated in dis-
sent:

It belongs to the legislative power of the State to deter-
mine what shall be the modes and means proper to be
adopted to give notice to an absent defendant of the com-
mencement of a suit; and if they are such as are reason-
ably likely to communicate to him information of the
proceeding against him, and are in good faith designed to
give him such information, and an opportunity to defend is
provided for him in the event of his appearance in the suit,
it is not competent to the judiciary to declare that such
proceeding is void as not being by due process of law. 393

Hunt's opinion, rather than Field's, thus comports with the pre-
fourteenth amendment decisions affording the legislature wide lat-
itude in prescribing constructive notice for "nonfrivolous" reasons.

What of the citation to Cooley's treatise in Field's opinion for
the Court? Does it provide more substantial authority for the due
process dictum? The treatise was first published in 1868, too late in
any event to have had an effect upon the original understanding of
the meaning of due process of law in the fourteenth amendment.3 94

In the passage quoted in Field's opinion, Cooley himself cites no

389. Id. at 733-34.
390. See Whitten-Pt. I, supra note 3, at 507 n.30.
391. See Pennoyer v. Neff, 95 U.S. at 736-48 (Hunt, J., dissenting).
392. See text accompanying notes 289-93 supra.
393. 95 U.S. at 737.
394. See T. COOLEY, A TREATISE ON THE CONSTrITTIONAL LIMITATIONS WHICH

REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION (1868).
The fourteenth amendment was promulgated on July 28, 1868. By the end of 1867
thirty-three states had acted on the amendment. In 1868 Iowa and the recon-
structed states acted. C. FAmnuAN, supra note 316, at 81-82.
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authority.395 Moreover, it should be noted that the passage on its
face does not provide authority for a requirement of seizure at the
commencement of the action. The full sentence reads, as follows:
"Where a party has property in a State, and resides elsewhere, his
property is justly subject to all valid claims that may exist against
him there; but beyond this, due process of law would require ap-
pearance or personal service before the defendant could be per-
sonally bound by any judgment rendered."396

In the preceding passages of the treatise Cooley was discuss-
ing the power of the legislature to prescribe constructive notice by
publication and give it effect as process. Reproduced below are the
first part of the paragraph from which the Pennoyer quote was
taken and the paragraph that precedes it, with Cooley's references
to marginal notes retained:

In such cases [proceedings which partake of the nature
of both proceedings in rem and personal actions, such as
foreign attachment proceedings], as well as in divorce
suits, it will often happen that the party proceeded against
cannot be found in the State, and personal service upon
him is therefore impossible, unless it is allowable to make
it wherever he may be found abroad. But any such service
would be ineffectual. No State has authority to invade the
jurisdiction of another, and by service of process compel
parties there resident or being to submit their controver-
sies to the determination of its courts; and those courts
will consequently be sometimes unable to enforce a juris-
diction which the State possesses in respect to the sub-
jects within its limits, unless a substituted service is
admissible. A substituted service is provided by statute
for many such cases; generally in the form of a notice, pub-
lished in the public journals, or posted, as the statute may
direct; the mode being chosen with a view to bring it, if
possible, home to the knowledge of the party to be af-
fected, and to give him an opportunity to appear and de-
fend. The right of the legislature to prescribe such notice,
and to give it effect as process, rests upon the necessity of
the case, and has been long recognized and acted
upon 1 ....

But such notice is restricted in its legal effect, and can-
not be made available for all purposes. It will enable the
court to give effect to the proceeding so far as it is one in
rem, but when the res is disposed of the authority of the
court ceases. The statute may give it effect so far as the

395. T. COOLEY, supra note 394, at 405.
396. Id. at 404-05.
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subject-matter of the proceeding is within the limits, and
therefore under the control, of the State; but the notice
cannot be made to stand in the place of process, so as to
subject the defendant to a valid judgment against him per-
sonally. In attachment proceedings, the published notice
may be sufficient to enable the plaintiff to obtain a judg-
ment which he can enforce by sale of the property at-
tached, but for any other purpose such judgment would be
ineffectual. The defendant could not be followed into an-
other State or country, and there have recovery against
him upon the judgment as an established demand. The
fact that process was not personally served is a conclusive
objection to the judgment as a personal claim, unless the
defendant caused his appearance to be entered in the at-
tachment proceedings 2. .... 397

The text of these paragraphs provides no authority either for
Field's requirement of seizure at the commencement of the action
or for the incorporation of the international territorial rules of ju-
risdiction generally into the due process clause. Most of Cooley's
discussion is concerned exclusively with the power of the legisla-
ture to dispense with personal notice. The last sentence of the sec-
ond paragraph, which was quoted in Pennoyer, provides the only
authority for incorporation of the international rules of jurisdic-
tion; but even it can be read as only concerned with notice, rather
than the territorial authority of the legislature, because it ended a
paragraph that discussed the power of the legislature to dispense
with traditional, common-law personal service requirements.

What authorities did Cooley cite in his footnotes one and two,
appended to the quoted paragraphs? Footnote one quoted from
Judge Denis's opinion in In re Empire City Bank and cited four
other authorities: Judge Morgan's opinion in Rockwell v. Nearing;
Nations v. Johnson; Beard v. Beard; and Mason v. Messenger.398

In re Empire City Bank and Rockwell v. Nearing were due

397. Id. at 403-04 (emphasis added).
398. Id. at 404 n.l:

"It may be admitted that a statute which authorized any debt or dam-
ages to be adjudged against a person upon purely ex parte proceedings,
without pretence of notice, or any provision for defending, would be a viola-
tion of the constitution, and void; but when the legislature has provided a
kind of notice by which it is reasonably probable that the party proceeded
against will be apprised of what is going on against him, and an opportunity
is afforded him to defend, I am of opinion that the courts have not the
power to pronounce the proceedings illegal." Denio, J., in Matter of Empire
City Bank, 18 N.Y. 200. See also, per Morgan, J., in Rockwell v. Nearing, 35
N.Y. 314; Nations v. Johnson, 24 How. 195, Beard v. Beard, 21 Ind. 321; Mason
v. Messenger, 17 Iowa 261.
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process cases, but they had nothing to do with incorporation of ter-
ritorial rules. Empire City, discussed earlier,3 99 was a New York
case sustaining the right of the legislature to provide for summary
proceedings with notice by publication in an action to enforce the
personal liability of shareholders in a banking corporation.
Rockwell v. Nearing40 0 involved an act authorizing seizure and
sale of trespassing animals without any judicial proceeding. The
court held that this act violated due process of law for failing to
provide for such a proceeding to determine questions of fact and
law involved under it.

Nations v. Johnson40 1 was a decision of the United States
Supreme Court in a full faith and credit case sustaining a Missis-
sippi statute providing for notice of an appeal to be given by publi-
cation when the party was not to be found within the state. Mason
v. Messenger, discussed earlier,40 2 was an Iowa due process deci-
sion in the vein of Empire City Bank, sustaining a notice by publi-
cation statute.

Only Beard v. Beard provides authority for incorporating the
territorial rules as limits on the legislature's power to regulate ju-
risdiction, and Cooley cited Beard as authority for the power of the
legislature to provide for substituted service.

Footnote two yields no better authority. It was, for the most
part, a long string citation.40 3 Nineteen of the cases cited were full
faith and credit decisions, having nothing to do with due process of
law. 404 As for the other cases, Heirs of Holman v. Bank of Nor-

399. See text accompanying notes 210-11, 244 supra.
400. 35 N.Y. 302, 307 (1866).
401. 65 U.S. (24 How.) 195, 206 (1860).
402. See text accompanying notes 155-59, 240-41 supra.
403. T. COOLEY, supra note 394, at 404-05 n.2:

Pawling v. Willson, 13 Johns. 192; Heirs of Holman v. Bank of Norfolk,
12 Ala. 369; Curtis v. Gibbs, 1 Penn. 399; Miller's Exr. v. Miller, 1 Bailey 242;
Cone v. Cotton, 2 Blackf. 82; Kilburn v. Woodworth, 5 Johns. 37; Robinson v.
Ward's Exr., 8 Johns. 86; Hall v. Williams, 6 Pick 232; Bartlet v. Knight, 1
Mass. 401; St. Albans v. Bush, 4 Vt. 58; Fenton v. Garlick, 8 Johns. 194; Bis-
sell v. Briggs, 9 Mass. 462; Denison v. Hyde, 6 Conn. 508; Aldrich v. Kinney, 4
Conn. 380; Hoxie v. Wright, 2 Vt. 263; Newell v. Newton, 10 Pick, 470; Star-
buck [Holbrook] v. Murray, 5 Wend. 161; Armstrong v. Harshaw, 1 Dev. 188;
Bradshaw v. Heath, 13 Wend. 407; Bates v. Delavan, 5 Paige, 299; Webster v.
Reid, 11 How. 460; Gleason v. Dodd, 4 Met. 333; Green v. Custard, 23 How.
486. In Ex parte Heyfron, 7 How. (Miss.) 127, it was held that an attorney
could not be stricken from the rolls without notice of the proceeding, and
opportunity to be heard. Leaving notice with one's family is not equivalent
to personal service. Rape v. Heaton, 9 Wis. [3011. And see Bimeler v. Daw-
son, 4 Scam. 536.

Id.
404. They are, in the order of Cooley's citation: Pawling v. Wilson, 13 Johns. 192

(N.Y. 1816); Curtis v. Gibbs, 2 N.J.L. 399 (1805); Miller's Ex'r. v. Miller, 8 S.C.L. (1
Bail.) 113 (1829); Cone v. Cotton, 2 Blackf. 82 (Ind. 1827); Kilburn v. Woodworth, 5
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folk4 05 was a bill in equity to foreclose a mortgage. One question
in the case concerned an act of the legislature authorizing the ad-
ministratrix in Massachusetts to sell real estate of the deceased
located in Mobile to pay the debts of the estate. The court upheld
this "partial" legislation as valid against a claim that it interfered
with the vested rights of the heirs. The court stated that the same
thing could have been done under the "general laws" of the state.
The court also cited Watkins v. Holman,406 a United States
Supreme Court decision, as having adjudicated the constitutional-
ity of the same statute. Watkins had sustained the act under the
separation of powers provision of the Alabama Constitution. Also
involved in Holman was a constructive notice provision, giving
chancery courts jurisdiction over absent defendants upon service
by publication when the ground, cause of action, or transaction on
which the bill was brought took place within the state. The court
construed this statute as having no extraterritorial effect.

In Newell v. Newton 40 7 the court overruled a plea in abatement
made on the ground that there was a prior pending action involv-
ing the same subject matter in a Rhode Island court. The court's
holding was based on the fact that it did not appear that the Rhode
Island court had jurisdiction in the "international sense." Thus the
plea was not good, because the judgment would not bind the par-
ties in the action in Massachusetts. This was simply a variation on
the standard full faith and credit situation.

In Armstrong v. Harshaw40 8 a judgment recovered against the
defendant in Tennessee was sued on in North Carolina and collat-
erally attacked there for want of jurisdiction. Thus the case
presented a classical full faith and credit problem. The court's
opinion does contain due process language indicating that the de-
fendant had been deprived of his right to a judicial proceeding.
However, no notice at all had been given the defendant, and an
unsuccessful attempt had been made to attach his property.

In Bates v. Delavan4° 9 a collateral attack was made in New

Johns. 37 (N.Y. 1809); Robinson v. Ward's Exprs., 8 Johns. 86 (N.Y. 1811); Hall v.
Williams, 23 Mass. (6 Pick.) 232 (1828); Bartlet v. Knight, 1 Mass. 401 (1805); St.
Albans v. Bush, 4 Vt. 58 (1832); Fenton v. Garlick, 8 Johns. 194 (N.Y. 1811); Bissell v.
Briggs, 9 Mass. 462 (1813); Dennison v. Hyde, 6 Conn. 508 (1827); Aldrich v. Kinney, 4
Conn. 380 (1822); Hoxie v. Wright, 2 Vt. 263 (1828); Holbrook v. Murray, 5 Wend. 161
(N.Y. 1830); Bradshaw v. Heath, 13 Wend. 407 (N.Y. 1835); Gleason v. Dodd, 45 Mass.
(4 Met.) 333 (1842); Rape v. Heaton, 9 Wis. 301 (1859); Bimeler v. Dawson, 5 Ill. (4
Scam.) 536 (1843).

405. 12 Ala. 369, 416-17 (1847).
406. 41 U.S. (16 Pet.) 25, 40 (1842).
407. 27 Mass. (10 Pick.) 470, 472-73 (1830).
408. 12 N.C. 116, 117, 1 Dev. 187, 188 (1826).
409. 5 Paige Ch. 299, 304-05 (N.Y. 1835).
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York on the decree of the United States Circuit Court in Vermont,
rendered without personal service on the defendant. The New
York court refused to enforce the decree to the extent that it was a
judgment in personam. No due process language appears in the
case, and the court treated the matter as a standard full faith and
credit type of problem.

Webster v. Reid,4 10 previously discussed, contains language
that might be read as due process notice language, but the opinion
does not specifically indicate what the language was based on.411

The case involved a collateral attack on the judgment of a court of
the same territory. The language used to describe the deficiencies
in notice does not seem intended to refer to the concept of territo-
rial power. Thus the Court stated that it was not important
whether the owners of the involved land resided within the terri-
tory or not; in either case, without personal service (the Court did
not add "within the state") or attachment, the judgments were
void. It is difficult to tell whether this refers to a due process notice
violation or whether it was a decision based on some other
ground.

4 12

In Green v. Custard413 it is almost impossible to determine
what was going on. Plaintiff, a citizen of Texas, sued by attach-
ment in a Texas state court to recover the balance due on a judg-
ment entered on a mortage. The mortgage had been given by
defendant to a third party on lands located in California. The de-
fendant, a citizen of Massachusetts, removed the case to federal
court. The Supreme Court ultimately agreed that the original
cause of action (the judgment) was a "nullity," but held that it was
error for the lower court to have remanded the case to state court.
The lower court clearly had jurisdiction of the case under section
12 of the Judiciary Act of 1789, dealing with removal jurisdiction.
The Supreme Court did not say why the judgment was a nullity, or
for that matter where it was rendered. It may have been rendered
in an in rem proceeding in California, but without personal juris-
diction over the defendant to enter a judgment for the balance due.
Or it might have been rendered in Texas, without jurisdiction over
the land or the defendant. The possibilities are almost infinite.

410. 52 U.S. (11 How.) 437, 459 (1850).
411. See note 166 supra.
412. See id. Justice Field cited Webster as an international jurisdiction author-

ity. 95 U.S. 714, 728 (1878). However, Justice Hunt, dissenting, seemed to construe it
exclusively as a "notice" holding, stating that the act involved was not designed as a
substitute for personal service that would be likely, or that was reasonably
designed, to reach the defendants. Id. at 745. Hunt's view is clearly more in accord
with the Court's language.

413. 64 U.S. (23 How.) 484, 486-87 (1859).
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There was nothing in the case about due process of law, although
the Court did comment sarcastically on the Texas system of plead-
ing.

Finally, in Ex parte Heyfron 414 there was a discussion about
notice requirements in the administration of justice, but the court
never mentioned due process. The Mississippi court's opinion is
only three paragraphs long, and the court cited Borden v. Fitch, a
leading full faith and credit case, and its New York progeny as au-
thority, even though Heyfron did not present a full faith and credit
problem.

With the exception of Beard v. Beard, none of the cases cited
by Cooley are authority for incorporation of international territo-
rial rules of jurisdiction into the due process clause. Conse-
quently, it is not possible to conclude that the citation to Cooley in
Field's due process dictum provides adequate justification for the
application of territorial standards to the states through that
clause.

Viewing Field's opinion against the background of the evi-
dence examined, his view that attachment must take place in con-
nection with process against the person for commencing the action
becomes critical to his importation of international territorial stan-
dards of jurisdiction into that clause.

The evidence we have examined demonstrates that pre-four-
teenth amendment due process decisions placed limitations on the
power of the legislature to dispense with common-law personal
service, notice being the primary concern of the standards. Notice
was the concern because due process generally required an oppor-
tunity to answer and defend, which was impossible without ade-
quate notice. On the other hand, the international territorial
standards of jurisdiction were not primarily concerned with notice.
They were concerned with proper allocation of the authority of
sovereigns vis-a-vis each other to control subjects by their legisla-
tion and court proceedings. Often the standards were couched in
language that contained elements of the common-law notice re-
quirements, such as "personal service within the state"; but that
territorial power was their ultimate concern cannot be doubted.
Personal service of process outside a state, even though it pro-
duced actual notice, was void under the standards, because the
state was without power to exercise its sovereignty outside its ter-
ritorial limits. Notice by publication within the state could bind
residents of the state in many kinds of cases and could also bind

414. 5 Miss. (7 How.) 127-28 (1843).
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nonresidents to the extent of their property located within the
state, even though actual notice of an action was not received.

Had Field concentrated solely on notice, therefore, he could
not successfully have written the opinion he did. The pre-four-
teenth amendment authorities pretty clearly gave state legisla-
tures discretion in foreign attachment proceedings to provide for
notice by publication. Furthermore, the importation of an attach-
ment requirement at the commencement of the suit merely in or-
der to shore up the efficiency of notice by publication would have
been a relatively insignificant limitation on state authority. It was
imposition of the international territorial restrictions directly on
the legislative power of the states through the due process clause
that constituted Field's major accomplishment, and there can be
little doubt that the incorporation of these standards was his objec-
tive in Pennoyer.

At one point in his opinion, prior to the due process dictum, he
argued that

[s Iubstituted service by publication, or in any other au-
thorized form, may be sufficient to inform parties of the
object of proceedings taken where property is once
brought under the control of the court by seizure or some
equivalent act. The law assumes that property is always
in the possession of its owner, in person or by agent; and it
proceeds upon the theory that its seizure will inform him,
not only that it is taken into the custody of the court, but
that he must look to any proceedings authorized by law
upon such seizure for its condemnation and sale.415

So far Field had only buttressed the requirement of notice that
was central to pre-fourteenth amendment due process cases. This
might have been done without importing, wholesale, the territorial
principles, simply by relying on the rule that the legislature must
act in good faith to provide a form of notice reasonably likely to
apprise the defendant of the proceedings. The reasonableness of
the notice procedure depends in part upon the devices readily
available to effectuate notice. Where seizure is available and
nonburdensome, it ought to be used. If the mails become highly
reliable and are relatively inexpensive to use, they should be em-
ployed to reach known defendants, 416 and so forth.

However, Field's purpose was much broader than a due proc-
ess notice requirement. He continued:

415. 95 U.S. at 727.
416. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 318-19

(1950).
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IW] here the entire object of the action is to determine the
personal rights and obligations of the defendants, where
the suit is merely in personam, constructive service in this
form upon a non-resident is ineffectual for any purpose.
Process from the tribunals of one State cannot run into an-
other State, and summon parties there domiciled to leave
its territory and respond to proceedings against them.
Publication of process or notice within the State where the
tribunal sits cannot create any greater obligation upon the
nonresident to appear. Process sent to him out of the State,
and process published within it, are equally unavailing in
proceedings to establish his personal liability.4 17

The last few sentences of this passage indicate quite clearly
that establishment of the territorial rules, not notice, was Field's
main objective. Process sent to an individual out of the state,
under proper safeguards to assure delivery, is a fine way to achieve
notice of the action. If permitted, however, it is a terrible way to
insure that governments will not commit sovereign acts within the
borders of other governments. Collateral attack on a judgment ob-
tained by such in-hand service outside the rendering state is a
good, but not perfect, way to achieve the latter goal. It is not per-
fect, because in a time of increasingly rapid transportation and
communication, the service of nonresidents out of state could, con-
sistent with the notice guarantees of due process, result in judg-
ments valid in the rendering state unless some direct
constitutional limit is imposed to prevent it. This might greatly de-
ter nonresident judgment debtors from travelling into the states
that had rendered judgments against them, or acquiring property
in those states. Whether this would be true or not, judgments so
obtained might otherwise become "the constant instruments of
fraud and oppression. '4 18 In any case, it is surely a great conven-
ience to be able to attack a judgment directly as well as collaterally
for want of "territorial" jurisdiction.

Moreover, when Field tells us that the jurisdiction of a court
"cannot be made to depend upon facts to be ascertained after it
has tried the cause and rendered the judgment, '419 we know he
was structuring constitutional requirements for state procedure
out of whole cloth.420 It is perfectly conceivable that a procedural
system might reserve jurisdictional questions to the end of the

417. 95 U.S. at 727 (emphasis added).
418. Cf. id. at 726 (in personam judgments upon mere publication deemed such

instruments).
419. Id. at 728.
420. See text accompanying notes 369-70 supra; Whitten-Pt. 1, supra note 3, at

510 n.42.
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proceeding rather than the beginning, or even limit the considera-
tion of issues of the trial court's jurisdiction to an appellate tribu-
nal. This would be inefficient in many cases, to be sure, but
combined with a plaintiff-waiver rule it might save many other ju-
risdictional questions from litigation in cases where the defendant
wins on the merits. In any event, Field's system was neither
carved in stone, nor written into the due process clause of the four-
teenth amendment. As a matter of "original meaning," therefore,
incorporation of the international territorial rules and the rule of
attachment before judgment cannot be justified as within that
clause.

Despite this, Field treated both requirements as part of the
same "first principles of justice," principles which would render a
judgment void on direct as well as collateral attack. Both, as prin-
ciples of "jurisdiction," became inseparable and dependent upon
each other in the opinion. Without the attachment rule, none of
the discussion of international territorial rules or due process
would have been forthcoming. For the Circuit Court's judgment
would simply have been reversed on the grounds that it had erro-
neously considered the state judgment invalid because of defects
raisable only on direct attack.421 The conclusion that attachment
must (at least) be prior to judgment was, therefore, critical for
Field to be able to say what he did about due process of law.

So read, the opinion appears clearly contrived to reach the due
process dictum. Whether this was actually so or not, of course, no
one can say absolutely. It can only be said with certainty that
neither the attachment rule nor the traditional territorial rules
were legitimately within the original meaning of due process of law
in the fourteenth amendment.

VI. CONCLUSION: PART TWO

Pennoyer v. Neff violated the first general restriction, dis-
cussed above, that the Supreme Court ought to observe on its au-
thority to interpret the Constitution.422 By incorporating the
traditional, sovereignty-based, international territorial rules of ju-
risdiction into the due process clause of the fourteenth amend-
ment, the Court exceeded the boundaries of the most general
principle incorporated into that amendment. The pre-fourteenth
amendment context reveals that the Beard v. Beard view would
not have constituted a part of the predominant understanding of

421. See 95 U.S. at 720-21.
422. See text accompanying notes 104-05 supra.
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the meaning of due process of law. Thus the Court could not legiti-
mately rely on Beard's application as part of the original meaning
of the due process clause. This left as a valid decisional source
only the most general principle established by the pre-amendment
context to be a part of due process, the principle that defendants
are entitled to an adequate opportunity to be heard. For the rea-
sons given in the preceding sections, it is clear that the traditional
rules of territorial jurisdiction were aimed at the preservation of
the sovereign prerogatives of the states vis-a-vis each other. They
were not designed and did not operate adequately to preserve the
defendant's right to an effective hearing. Consequently, the rules
fell outside the legitimate boundaries of the due process clause of
the fourteenth amendment.

What about the "minimum contacts" test of International Shoe
v. Washington?423 As a rule with which to implement the due
process guarantee, does it conform to appropriate restrictions on
the Court's power of constitutional interpretation? In Interna-
tional Shoe, the Court stated:

It is evident that the criteria by which we mark the
boundary line between those activities which justify the
subjection of a corporation to suit, and those which do not,
cannot be simply mechanical or quantitative. The test is
not merely, as has sometimes been suggested, whether the
activity, which the corporation has seen fit to procure
through its agents in another state, is a little more or a lit-
tle less. . . . Whether due process is satisfied must de-
pend rather upon the quality and nature of the activity in
relation to the fair and orderly administration of the laws
which it was the purpose of the due process clause to in-
sure. That clause does not contemplate that a state may
make binding a judgment in personam against an individ-
ual or corporate defendant with which the state has no
contacts, ties, or relations. ...

But to the extent that a corporation exercises the priv-
ilege of conducting activities within a state, it enjoys the
benefits and protection of the laws of that state. The exer-
cise of that privilege may give rise to obligations; and, so
far as those obligations arise out of or are connected with
the activities within the state, a procedure which requires
the corporation to respond to a suit brought to enforce
them can, in most instances, hardly be said to be un-
due ....

Applying these standards, the activities carried on in
behalf of appellant in the State of Washington were

423. 326 U.S. 310 (1945).
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neither irregular nor casual. They were systematic and
continuous throughout the years in question. They re-
sulted in a large volume of interstate business, in the
course of which appellant received the benefits and pro-
tection of the laws of the state, including the right to resort
to the courts for the enforcement of its rights. The obliga-
tion which is here sued upon arose out of those very activi-
ties. It is evident that these operations establish sufficient
contacts or ties with the state of the forum to make it rea-
sonable and just according to our traditional conception of
fair play and substantial justice to permit the state to en-
force the obligations which appellant has incurred there.
Hence we cannot say that the maintenance of the present
suit in the State of Washington involves an unreasonable
or undue procedure. 42 4

The words "fair," "reasonable," and "just" in the above pas-
sage, suggest that International Shoe suffers from the same defect
as Pennoyer v. Neff. For we have seen that the outer limits of the
due process clause of the fourteenth amendment did not include a
power in the courts to judge the validity of state procedures ac-
cording to a standard of "fairness." By applying such a standard
the Court would be exceeding the maximum scope of the due proc-
ess clause.

Viewed more charitably, however, the "minimum contacts"
test, even with its attendant "fairness" language, might be an at-
tempt to formulate a rule of decision to implement the general
guarantee of due process that a defendant be given an adequate
opportunity to be heard. Just as notice of some sort is an integral
part of that guarantee, so is it possible to reason that a place of trial
which does not impose relatively enormous burdens upon the de-
fendant is essential to afford him an adequate opportunity to de-
fend. If the aim of the minimum contacts test is, therefore, to
assure by measurement of the defendant's relationship with the
forum state that this opportunity to be heard will not be denied,
the test would not violate the restriction against exceeding the
scope of the most general principle embodied in the due process
clause. The words "fair," "reasonable," and "just," in turn, might
simply be shorthand references to a principled rule implementing
the opportunity to be heard requirement.

There is no doubt that the International Shoe standard is
designed in part to assure the defendant a place of trial that does
not place enormous burdens upon his ability to defend a suit. This
is illustrated by one of the Court's most recent decisions, World

424. Id. at 319-20 (citations omitted).
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Wide Volkswagen Corp. v. Woodson.425 In Woodson, a products
liability action was instituted in an Oklahoma state court by New
York residents against the manufacturer, the regional distributor,
and the retail dealer of an automobile the plaintiffs had purchased
in New York. The plaintiffs sought recovery for personal injuries
received when their automobile was struck in the rear by another
car as they were traveling through Oklahoma. The regional dis-
tributor and the retailer, both of whom were New York corpora-
tions, specially appeared in the action to contest the Oklahoma
court's jurisdiction over them, claiming a violation of the due proc-
ess clause of the fourteenth amendment.

The Supreme Court upheld this challenge. In discussing the
nature of the "minimum contacts" test, the Court stated:

As has long been settled, and as we reaffirm today, a
state court may exercise personal jurisdiction over a non-
resident defendant only so long as there exist "minimum
contacts" between the defendant and the forum state....
The concept of minimum contacts, in turn, can be seen to
perform two related, but distinguishable functions. It pro-
tects the defendant against the burdens of litigating in a
distant or inconvenient forum. And it acts to ensure that
the States through their courts, do not reach out beyond
the limits imposed on them by their status as coequal sov-
ereigns in a federal system.

The protection against inconvenient litigation is typi-
cally described in terms of "reasonableness" or "fair-
ness."

426

The difficulty with this statement, measured against the "origi-
nal meaning" of the due process clause and the interpretative prin-
ciples discussed above, is apparent. Although the Court is clearly
struggling to provide an adequate opportunity for the defendant to
be heard through the "minimum contacts" test, it is also trying to
vindicate the status of the states as coequal sovereigns, a function
which falls entirely outside the permissible limits of the due proc-
ess clause. Interestingly, the Court's desire to perform this latter
function appears to be based, at least in part, upon a misperception
of the "original meaning" of the Constitution, or "intent of the
framers."

In Woodson the Court conceded that the due process guaran-
tees against inconvenient litigation have been "substantially re-
laxed over the years," because of the rise of modern systems of
transportation and communication which make it less burdensome

425. 100 S. Ct. 559 (1980).
426. Id. at 564 (citation omitted).
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for defendants to litigate in states where they do not reside.427

This, under the interpretative principles previously discussed, is
perfectly legitimate. A change in factual context can affect the per-
missible applications of a constitutional provision.428 However, the

427. Id.
428. See Whitten-Pt. I, supra note 3, at 602 n.448. See also text following note 99

supra.
At this juncture it is interesting to ask what the status of the International Shoe

test would be, if the historical evaluation of Pennoyer in the preceding sections of
this article is incorrect. That is, if Justice Field was correct in Pennoyer that the
traditional territorial rules of jurisdiction are incorporated within the due process
clause, would the International Shoe "minimum contacts" test, to the extent that it
altered or replaced the traditional rules, represent a legitimate extension or modifi-
cation of Pennoyer? In my opinion, you can't get to International Shoe from Pen-
noyer. If Pennoyer is correct, it is because some principle within due process
mandated the application of the territorial rules to the states. We have seen that
the opportunity-to-be-heard principle, although requiring notice of some sort, could
not plausibly have produced the traditional territorial rules of jurisdiction. Even
though that concept would permit the formulation of principled rules of decision to
limit the territorial authority of the states, those rules would be radically different
from the traditional rules. The only other general principle of due process that
might have produced the territorial rules was the idea of a "regular judicial pro-
ceeding." Although I argue that the traditional rules did not follow from this princi-
ple either, suppose my argument is incorrect and the rules were generally
considered essential to the maintenance of a "regular judicial proceeding" at the
time the fourteenth amendment was ratified. Would it be legitimate for the Court
to replace them with the "minimum contacts" version of limits on sovereign power?
The answer seems to be no, even if one assumes, as is doubtful, that the "minimum
contacts" test is sufficiently principled to serve as a rule of decision with which to
vindicate the "regular judicial proceedings" concept. See text accompanying notes
437-43 infra. Pennoyer was clear that the traditional rules served the function of
checking the power of the states as independent sovereigns vis a vis each other, as
that power had been retained upon the formation of the Constitution. See 95 U.S. at
722. The incorporation of such rules into the due process clause would not have
altered the legitimate ways in which they could be changed. Essentially the
sources of change are two: (1) the rules can be judicially altered in form or re-
placed, if the factual, political, or other circumstances upon which they were origi-
nally based changes; or (2) the rules can be altered through proper action of the
political branches of government or by the states acting reciprocally. See Whitten-
Pt. I, supra note 3, at § VII. The political branches and the states have never acted;
there has neither been unilateral action by Congress within its delegated powers,
nor bilateral action by the states, through reciprocal adoption of Uniform Acts or
the like, to alter the rules. Furthermore, there have been no changes in circum-
stances that would permit judicial action by the Supreme Court to change the rules.
Unlike rules formulated to implement the opportunity-to-be-heard principle, there
can be no modification of the traditional rules in response to easing methods of
transportation, communication, or similar changes, because while such factors may
bear on the burden of defending a suit in one place rather than another, and thus on
a defendant's opportunity to be heard, they have nothing to do with the "regular
judicial proceedings" concept. Nor do there appear to have been other changes in
the factual, political, or other circumstances upon which the rules were based since
Pennoyer that would justify their replacement by federal judicial, as opposed to
federal legislative, action. Therefore, while the opportunity-to-be-heard principle
would justify the formulation of restrictions on the territorial authority of the states
in order to assure defendants a relatively nonburdensome place of trial, such re-
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Court added:

[WI e have never accepted the proposition that state lines
are irrelevant for jurisdictional purposes, nor could we and
remain faithful to the principles of interstate federalism
embodied in the Constitution. The economic interdepen-
dence of the States was foreseen and desired by the Fram-
ers .... But the Framers also intended that the States
retain many essential attributes of sovereignty, including,
in particular, the sovereign power to try causes in their
courts. The sovereignty of each state, in turn, implied a
limitation on the sovereignty of all of its sister States-a
limitation express or implicit in both the original scheme of
the Constitution and the Fourteenth Amendment. 429

This passage confirms the previous evidence we have seen

that the Court is unaware of the original meaning of the full faith
and credit clause and the interaction of the international rules of
jurisdiction with that clause. Furthermore, it confirms that the
misinterpretation of the fourteenth amendment in Pennoyer v.
Neff continues to haunt the Court's due process analysis of the
limits of state-court jurisdiction. The Court is attempting to ac-
complish with a single constitutional provision what the Constitu-
tion, in fact, originally allotted to two separate provisions.
Furthermore, it is attempting judicially to adjust the sovereign
status of the states to modern conditions through its analysis, a
task which we saw in Part One the Constitution exclusively en-
trusted to Congress. 430

The attempt by the Court to utilize the due process clause of
the fourteenth amendment to adjust the sovereign status of the
states is not the only flaw in the "minimum contacts" approach to
jurisdiction. The Court has clearly established a two step analysis
for problems of state-court jurisdiction. As observed, the first step
requires that a state's power as a coequal sovereign in the federal
system be analyzed. This analysis essentially involves an investi-
gation of the quality and level of the defendant's activity within the
forum state and the relationship between that activity and the
cause of action asserted by the plaintiff. In Woodson, this inquiry
focused on the "purposefulness" of the defendants' activity within
the forum state, Oklahoma. The Court observed that "foreseeabil-
ity" that the products would be used within the state was, in itself,

strictions would have to operate in addition to the traditional rules until the latter
were abrogated by appropriate congressional or state action.

429. World-Wide Volkswagen Corp. v. Woodson, 100 S. Ct. 559, 565 (1980).
430. See Whitten-Pt. 1, supra note 3, at § VIII.
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not enough.43 1 Rather, the "foreseeability" that is important in de-
termining whether a state has the sovereign power to adjudicate
the action is "foreseeability" of a sort that will permit the defend-
ant to anticipate a suit within the forum:

[I]t is that the defendant's conduct and connection with
the forum State are such that he should reasonably antici-
pate being haled into court there. . . . The Due Process
Clause, by ensuring the "orderly administration of the
laws". . . gives a degree of predictability to the legal sys-
tem that allows potential defendants to structure their pri-
mary conduct with some minimum assurance as to where
that conduct will and will not render them liable to suit.4 32

When a corporation "purposefully avails itself of the privilege of
conducting activities within the forum state" in the sense of at-
tempting "to serve, directly or indirectly, the market for its product
in other states" a state may subject it to jurisdiction there if the
product causes injury within the state.433 In the absence of such
"purposeful" activity, however, the state has no "power" under the
due process clause to adjudicate the action, "[e] ven if the defend-
ant would suffer minimal or no inconvenience from being forced to
litigate before the tribunals of another State; even if the forum
state has a strong interest in applying its law to the controversy;
[and] even if the forum State is the most convenient location for
litigation . . .434

The second step in the "minimum contacts" analysis is taken

431. 100 S. Ct. at 566.
432. Id. at 567 (citations omitted).
433. Id. The Court made it clear that the corporation does not have to subjec-

tively aim at serving a particular state by selling its product directly in that state. It
will suffice if the corporation "delivers its products into the stream of commerce
with the expectation that they will be purchased by consumers in the forum state."
Id. However, mere foreseeable use of a product within the state based upon the
"'unilateral activity of those who claim some relationship with a nonresident de-
fendant cannot satisfy the requirement of contact with the forum State.'" Id.

434. Id. at 565. Intuitively, we know that the "purposeful activity" analysis of
the sovereign power component of minimum contacts will be satisfied in some
cases where the level of the defendant's activity is very high, but the cause of action
is unrelated to that activity. For example, suppose a citizen of South Carolina
drives in his automobile to California and there collides with a citizen of California.
Surely if the citizen of California decides to sue the citizen of South Carolina in
South Carolina, the latter state will have sufficient "sovereign power" to adjudicate
the action based upon the general level of the defendant's activity within the state
of his domicile, even though the cause of action arose elsewhere. Similar situations
in which the defendant's overall quality and level of activity will produce the ability
to anticipate litigation within the forum state even on causes of action unrelated to
the state or the activity within it can easily be imagined. See Perkins v. Benguet
Consolidated Mining Co., 342 U.S. 347 (1952). Of course, this would not preclude
dismissal on grounds that the forum was excessively inconvenient, under the sec-
ond step in the "minimum contacts" analysis.
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once it has been determined that the state possesses "power" con-
sistent with its status as a coequal sovereign in the federal system.
This second step is designed to protect the defendant against ex-
cessive burdens of litigating in a distant or inconvenient forum.
Essentially, this requires the balancing of the defendant's inter-
ests in a more convenient place of trial against the interests of the
forum state and the plaintiff in having the dispute adjudicated in
the forum.

The relationship between the defendant and the forum
must be such that it is "reasonable ... to require the cor-
poration to defend the particular suit which is brought
there.". . . Implicit in this emphasis on reasonableness is
the understanding that the burden on the defendant, while
always a primary concern, will in an appropriate case be
considered in light of other relevant factors, including the
forum State's interest in adjudicating the dispute, . . . the
plaintiff's interest in obtaining convenient and effective re-
lief,. . . at least when that interest is not adequately pro-
tected by the plaintiff's power to choose the forum,. . . the
interstate judicial system's interest in obtaining the most
efficient resolution of controversies; and the shared inter-
ests of the several States in furthering fundamental sub-
stantive social policies .... 435

There are several criticisms that can be made of the court's
overall approach to state-court jurisdiction under the "minimum
contacts" test. First, as to that component of the test which aims at
adjusting the sovereign power of the states as coequal members of
the federal system, it is fair to ask how it functionally compares to
the traditional "territorial rules" of jurisdiction that operated in
full faith and credit and due process cases under Pennoyer v. Neff?
With the possible exception of the old "doing business" test for
determining fictional corporate presence,436 it does not appear to
substitute a clearer test of state-court "power" for the traditional
rules. Nor does it appear to be any more sensitive to the "true"
sovereign interests of the states in adjudicating disputes within
their courts. One suspects that most states would view an injury
inflicted within their borders through the foreseeable use of a de-
fendant's, product there as exactly the kind of case they have a
very high interest in adjudicating. The truth is, of course, that the
"purposeful activity" test for sovereign power was not substituted
for the traditional territorial rules because it more efficiently re-
flected the interests of the states as coequal sovereigns in the fed-

435. 100 S. Ct. at 564 (citations omitted).
436. See generally International Shoe Co. v. Washington, 326 U.S. 310 (1945).
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eral system. It was substituted because it did not reflect those
interests. It is obvious that the requirement "fits" well with the
second step in "minimum contacts" analysis of estimating the in-
conveniences of the place of trial. By testing minimal state power
by reference to "purposeful activity" within the state, the Court is
able to move more easily into the estimation of the inconveniences
imposed by trial in the forum, because the contacts necessary to
establish the quality and level of activity that will satisfy the "sov-
ereign power" test will also go a long way toward satisfying the
"inconveniences" test. Despite the Court's insistence that "mini-
mum contacts" analysis performs the "related" but "distinguisha-
ble" functions of measuring sovereign power and burdens of the
place of trial, it is not clear that the first-step measurement of sov-
ereign power is really anything but an initial part of the inconve-
nience analysis. For the Court has provided no reasoned
elaboration of why the "purposeful contacts" requirement is an ap-
propriate measure of sovereign power; and the components of the
requirement, focusing as they do upon the ability of the defendant
to anticipate litigation in a particular place, seem functionally di-
rected not at measuring the state's interest in adjudicating a dis-
pute, but upon protecting the defendant's ability to plan for and
defray the burdens of litigation. Intuitively, therefore, the Court
has moved in both steps of the "minimum contacts" analysis to-
ward a test that focuses only upon inconveniences to the defend-
ant, and, ironically, it is this sort of inquiry, rather than an inquiry
into "sovereign power," which should always have been at the core
of due process analysis. However, since the "minimum contacts"
test now measures state-court jurisdiction in both due process and
full faith and credit cases, the practical effect of all this is that
there no longer exist any rules whose operative effect is to protect
the status of the states as independent sovereigns in the federal
system. The Court has abolished them, sub silentio.

A second criticism that can be made of the Court's approach is
that, to the extent that it imposes a balancing test as the measure
of whether the forum is an "unreasonably" burdensome place for
trial, it is essentially unprincipled. This is most dramatically
demonstrated by one of the Court's recent decisions applying the
"minimum contacts" test, Kulko v. Superior Court.437

In Kulko a husband and wife residing in New York City sepa-
rated and subsequently divorced. A separation agreement pro-
vided that the couple's two children would remain in New York
with their father during the school year, but spend summer vaca-

437. 436 U.S. 84 (1978).
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tions with their mother, who was living in California. This separa-
tion agreement was embodied in a Haitian divorce decree obtained
by the wife. The agreement provided that the husband was to pay
his wife $3,000 per year in child support for the periods that the
children lived with her. Subsequently, the children took up per-
manent residence with their mother in California, and the wife
commenced a proceeding in a California court to obtain an award
of permanent custody of the children and increase the husband's
child support obligations. The husband challenged the personal
jurisdiction of the California court over him with respect to the
claim for increased support. The California courts upheld their ju-
risdiction, and the Supreme Court of the United States granted
certiorari and reversed. 438

In discussing the test to be applied, the Court stated:
The parties are in agreement that the constitutional

standard for determining whether the State may enter a
binding judgment against appellant here is that set forth
in this Court's opinion in International Shoe Co. v. Wash-
ington . . . that a defendant "have certain minimum con-
tacts with [the forum State] such that the maintenance of
the suit does not offend 'traditional notions of fair play and
substantial justice.'". . . While the interests of the forum
State and of the plaintiff in proceeding with the cause in
the plaintiff's forum of choice are, of course, to be consid-
ered. . . an essential criterion in all cases is whether the
"quality and nature" of the defendant's activity is such
that it is "reasonable" and "fair" to require him to conduct
his defense in that State. ...

Like any standard that requires a determination of
"reasonableness," the "minimum contacts" test of Interna-
tional Shoe is not susceptible of mechanical application;
rather, the facts of each case must be weighed to deter-
mine whether the requisite "affiliating circumstances" are
present .... We recognize that this determination is one
in which few answers will be written "in black and white.
The greys are dominant and even among them the shades
are innumerable." . . . But we believe the California
Supreme Court's application of the minimum contacts test
in thise case represents an unwarranted extension of In-
ternational Shoe and would, if sustained, sanction a result
that is neither fair, just, nor reasonable. 4 39

The Court first determined that there had been no "purposeful
act" in the case of the necessary quality to sustain California's sov-

438. Id. at 86-90.
439. Id. at 92.
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ereign power to adjudicate the dispute under the due process
clause.440 However, the Court also weighed the state's interest in
adjudicating the action in its courts and the plaintiff's interest in
an effective forum against the burdens that would be imposed
upon the defendant by the litigation in California, concluding that
those interests did not make California a "fair" forum.44 1 The
Court's result prompted a dissent in the following terms:

The Court properly treats this case as presenting a
single narrow question. That question is whether the Cali-
fornia Supreme Court correctly "weighed" "the facts"...
of this particular case in applying the settled "constitu-
tional standard,". . . that before state courts may exercise
in personam jurisdiction over a nonresident, nondomicil-
iary parent of minor children domiciled in the State, it
must appear that the nonresident has "certain minimum
contacts [with the forum state] such that the maintenance
of the suit does not offend 'traditional notions of fair play
and substantial justice.'" . . . The Court recognizes that
"this determination is one in which few answers will be
written 'in black and white,'"... I cannot say that the
Court's determination against state court in personam ju-
risdiction is implausible, but, though the issue is close, my
independent weighing of the facts leads me to conclude, in
agreement with the analysis and determination of the Cal-
ifornia Supreme Court, that appellant's connection with
the State of California was not too attenuated, under the
standards of reasonableness and fairness implicit in the
Due Process Clause, to require him to conduct his defense
in the California courts. 442

A less principled approach to decision-making can scarcely be
imagined. Even if the Court were entirely operating within the
outer boundaries of the broadest permissible principle of due proc-
ess, the balancing approach it has adopted clearly produces only a
"wilderness of single instances" 44 3 and makes possible completely
arbitrary decisions based upon the whims of a majority of the jus-
tices. When a dissenter believes that a rule has been applied in-
correctly, but he can form no more reasoned objections to the

440. See id. at 92-97.
441. Id. at 98-101. Kulko was decided before Woodson, and it is not clear that

the Court was really attempting to keep the "power" analysis discrete from the
"fairness," "reasonableness," or "inconvenience" analysis, as it suggested was
proper in Woodson. See text accompanying note 426 supra. But see 12 CREIGHTON
L. REV. 905, 932-42 (1979). It is clear that it was "balancing" the relevant interests,
however.

442. 436 U.S. at 101-02 (emphasis added) (citations omitted).
443. See text accompanying note 108 supra.
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majority's application than to say that it is not "implausible," he
demonstrates that the rule itself has little to commend it, least of
all coherence of principle.

Despite the historical-interpretative inadequacies of the
Court's approach under International Shoe, the Court is within
reach of a due process doctrine that respects the outer boundaries
of the due process clause as originally framed and ratified and that
is sufficiently principled to remedy the deficiencies of the "mini-
mum contacts" test. To reach this doctrine the Court must discard
the last vestiges of Pennoyer v. Neff by rejecting the notion that
vindication of the status of the states as coequal sovereigns is a
proper function of due process analysis. Then the Court must fo-
cus exclusively upon the question whether a defendant is ob-
taining an adequate opportunity to be heard by trial in a particular
place. By doing so, it may be possible for the Court to arrive at an
adequate formula.

The primary "territorial" rule that the Court should follow in
implementing the opportunity to be heard principle is that a court
has jurisdiction to adjudicate an action against any defendant, un-
less the defendant demonstrates that the relative burdens im-
posed by suit in the particular court are so great that the defendant
is, as a practical matter, unable to defend there adequately. Such a
rule has substantial advantages over the "minimum contacts" test.

First, note that the interests of the forum state and the plaintiff
are adequately served by the structure of the rule, without the
need to "balance" them against the defendant's interest in a
nonburdensome place of trial. The court chosen by the plaintiff
may exercise jurisdiction unless the defendant demonstrates ob-
jectively that a burden of the necessary quality exists. The inquiry
to be made is essentially a factual one, which does not involve a
vague balancing of interests whose weight is never described in
any precise manner. The defendant must show that it would be so
onerous to defend a suit in the particular court relative to the de-
fendant's ability to defend at his usual place of abode, or some
other concededly "convenient" location, that it would be just as
well to default. Normally this will only be possible when the ex-
pense, because of the necessities of travel, living temporarily away
from home, transporting evidence, etc., is substantially greater in
the court chosen by the plaintiff than it would be elsewhere. In
some cases, adequate evidence to make an effective defense may
be available in only one location, and the proscribed burden would,
therefore, be present even in the absence of substantial differences
in expense between two places of trial. The general point is that
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the determination ought to be made on practical grounds which
bear on the relative burden of trial in one location rather than an-
other.4"4

It might be objected that, because of the number and variety of
factors which can affect the burdens of suit in a particular geo-
graphical area, the above rule is just as likely to degenerate into a
"wilderness of single instances" as the "minimum contacts" test.
It seems doubtful that this will be so, however; for under the rule
as stated, a defendant cannot simply show that a given place of
suit is burdensome and secure dismissal. The defendant must
demonstrate that the place of suit is so much more burdensome
than another place where he can concededly be sued that he would
be deprived of an effective opportunity to defend a suit in the fo-
rum that he would be able to defend adequately in that other
place. This will be a showing that is difficult to make. Conse-
quently, nonfrivolous challenges on grounds of due process ought
to become considerably rarer than they are today.

The defendant's burden will be increased by enforcing a com-
plementary rule of "foreseeability." Even if the defendant can
make a showing that the relative burdens of a suit in the forum
state are so great as to deprive him of an effective opportunity to
defend, the court may nevertheless exercise jurisdiction over him
if the defendant should have anticipated litigation in the forum
and planned to defray the burdens it imposed. The rationale of
this complementary rule is obviously that a defendant ought not
be able to claim that the forum is unduly onerous, if by his own
dereliction he has failed to plan for and eliminate the defrayable
burdens of suit there. However, the rule does not provide that
"foreseeability" in any absolute sense will suffice to sustain juris-
diction over a defendant when the relative burdens of suit in the
forum are too great. Rather, as the "should have" phraseology sug-
gests, it will be proper to ask whether the defendant's situation
was one in which it was customary to plan for litigation in a distant
place, even assuming that such litigation can in some absolute
sense be deemed "foreseeable." There may be many instances in
which the defendant can foresee that his actions might cause liti-

444. This is not a form of analysis unfamiliar to procedural law. E.g., FED. R.
Cry. P. 19(a) provides, in part, as follows:

A person who is subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter of the action shall
be joined as a party in the action if. .. he claims an interest relating to the
subject of the action and is so situated that the disposition of the action in
his absence may . as a practical matter impair or impede his ability to
protect that interest ....
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gation-producing consequences in a distant place, but in which the
improbability of such consequences, coupled with the localized na-
ture of the defendant's activity or other similar circumstances,
make it unrealistic to expect him to plan for litigation elsewhere.
Placing this sort of limitation on the "foreseeability" rule will oper-
ate generally to prevent "localized" defendants from being sub-
jected to jurisdiction after they have met their burden of proof
under the primary rule." 5 It is a limitation that will conform the
"foreseeability" rule to the same practical considerations that de-
termine under the primary rule whether the relative burdens of
the forum deprive the defendant of an effective opportunity to be
heard.

It should be noted that the "foreseeability" rule described
above, although similar in some respects, is, in an important way,
different from the one currently administered by the Supreme
Court under the "minimum contacts" test. In the Woodson case,
discussed earlier, the Court denied that the regional distributor
and retailer of the plaintiff's automobile could foresee suit in
Oklahoma in the sense necessary to satisfy "minimum contacts."

[T] he foreseeability that is critical to due process analysis
is not the mere likelihood that a product will find its way
into the forum State. Rather, it is that the defendant's con-
duct and connection with the forum State are such that he
should reasonably anticipate being haled into court
there .... The Due Process Clause, by ensuring the "or-
derly administration of the laws," . . . gives a degree of
predictability to the legal system that allows potential de-
fendants to structure their primary conduct with some
minimum assurance as to where that conduct will and will
not render them liable to suit.

When a corporation "purposefully avails itself of the
privilege of conducting activities within the forum State"
... it has clear notice that it is subject to suit there, and

can act to alleviate the risk of burdensome litigation by
procuring insurance, passing the expected costs on to cus-
tomers, or, if the risks are too great, severing its connec-
tion with the State. Hence if the sale of a product of a
manufacturer or distributor such as Audi or Volkswagen is

445. This should suffice to deal with the parade of horribles that the Supreme
Court trooped by in its Woodson opinion to illustrate the dangers of a foreseeability
test not keyed in some way to the aim of a commercial defendant to serve a particu-
lar geographical market. See 100 S. Ct. at 566. For example, a Wisconsin seller of
defective automobile jacks will not ordinarily be in a situation where he would cus-
tomarily be expected to plan for suits in New Jersey, nor would a Florida soft drink
concessionaire be customarily expected to plan for suits in Alaska. The Woodson
foreseeability test is discussed at text accompanying note 446 infra.
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not simply an isolated occurrence, but arises from the ef-
forts of the manufacturer or distributor to serve directly or
indirectly, the market for its product in other States, it is
not unreasonable to subject it to suit in one of those States
if its allegedly defective merchandise has there been the
source of injury to its owner or to others ...

But there is no such or similar basis for Oklahoma ju-
risdiction over [the distributor or retailer] in this case.
[The retailer's] sales are made in Massena, N.Y. [The dis-
tributor's I market, although substantially larger, is limited
to dealers in New York, New Jersey, and Connecticut.
There is no evidence of record that any automobiles dis-
tributed by [the distributor] are sold to retail customers
outside this tri-State area. It is foreseeable that the pur-
chasers of automobiles sold by [the distributor and re-
tailer] may take them to Oklahoma. But the mere
"unilateral activity of those who claim some relationship
with a nonresident defendant cannot satisfy the require-
ment of contact with the forum State. '446

Note that under the Court's test "foreseeability" is a part of
the general "purposeful activity" inquiry and thus the kind of
"foreseeability" that will subject a defendant to suit is exclusively
keyed to a physical, subjective type of territorial activity by the
defendant. The defendant must specifically aim to serve a given
geographical market, directly or indirectly, before the quality of
"notice" is afforded to the defendant sufficient to subject it to suit
within that area. This ignores the practical inquiry of the rule sug-
gested in the text, which would focus on the general nature of the
defendant's activity in determining whether it would customarily
be expected to anticipate and plan to defray the burdens of suit in
a particular place. Manufacturers who attempt to serve specific ge-
ographical markets usually do have the ability to anticipate litiga-
tion within those market areas and defray the burdens they
impose. Ordinarily, they are expected to do so. However, the
same thing may well be true of regional distributors and retailers
of high mobile products like automobiles. Predictable use of a
product in an area may well place a defendant seller of the product
in such a position that it can foresee litigation in that area; it may
also be the case that sellers of defendant's class customarily plan
for such litigation. 447 Practically speaking, therefore, the Court's

446. 100 S. Ct. at 567.
447. On the facts of Woodson, it certainly appears that the custom of the class of

defendants represented by the retailer and regional distributor was to plan for dis-
tant litigation through the purchase of insurance. As Mr. Justice Blackmun ob-
served in dissent, unless the whole litigation amounted to a contest between
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"foreseeability" test is unrealistically limited when measured
against the factors that should govern a "foreseeability" rule
designed to implement the opportunity to be heard principle." 8 If
there would be any "unfairness" to defendants in the position of
the retailer or regional distributor in Woodson, it is probably not in
a rule that subjects them to jurisdiction in a distant state under the
circumstnaces described. Rather, it is in the rules of substantive
law that make them liable for defects in products they did not
manufacture, or in choice of law rules that permit application of
the forum's substantive law to their activities, matters clearly be-
yond the scope of a due process inquiry." 9

Note also that the rules described in the text are designed to

apply in all courts, state and federal. Both the fifth and the four-
teenth amendment due process clauses require an adequate op-
portunity to be heard. Neither incorporates rules designed per se
to protect the sovereign status of any government. Therefore, any
"territorial" limits on personal jurisdiction must flow from the for-
mer principle. Focusing on the sovereign boundaries of the United
States as a means of concluding that Congress has absolute power
to provide for nationwide long-arm jurisdiction is, therefore, im-
proper, the traditional view to the contrary notwithstanding. 450

In Part One I stated that the end result of the historical-inter-
pretative approach taken in this article to both the full faith and
credit and due process clauses would represent a more coherent

insurance companies representing the parties, it is hard to understand why the
presence of the regional distributor and retailer was so important to the suit. 100 S.
Ct. at 571.

448. It should be remembered that the "foreseeability" rule suggested in the
text operates only to subject a defendant to state-court jurisdiction after the de-
fendant has first demonstrated the actual lack of a practical opportunity to defend
in the particular court. It is doubtful whether the regional distributor and retailer
in Woodson could have made this initial demonstration, especially if they actually
possessed insurance coverage that defrayed the burdens of suit in Oklahoma. See
also Rush v. Savchuk, 100 S. Ct. 571, 575 (1980).

449. E.g., Allstate Ins. Co. v. Hague, 49 U.S.L.W. 4071, 4075-76 (Jan. 13, "81). But
see the authorities cited in Whitten-Pt. I, supra note 3, at 597-99 n.439 (especially
Kirgis and Martin).

450. The traditional theory to the contrary has clearly been based on the prem-
ises of Pennoyer v. Neff. See, e.g., ALI STUDY OF THE DIVISION OF JURISDICTION BE-
TWEEN STATE AND FEDERAL COURTS 437 (1969); H. HART & H. WECHSLER, THE

FEDERAL COURTS AND THE FEDERAL SYSTEM 1106 (P. Bator, P. Mishkin, D. Shapiro,
& H. Wechsler eds. 1973).

Note that it might even be the case that suit in a state court of the state in
which the defendant is a domiciliary or resident could violate due process under
the rules described in the text. Consider, for example, the horror with which a resi-
dent of El Paso, in far western Texas, might view being sued in Waskom, in far
eastern Texas. Without examining the question in detail, I suspect that many of
these problems would be solved under state transfer-of-venue statutes, as might
many problems of federal long-arm jurisdiction under 28 U.S.C. § 1404(a) (1976).
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approach to the problems of state-court jurisdiction than found in
current or past case law. 451 Yet what I have argued thus far is that
the jurisdictional standards administered in full faith and credit
cases ought, absent congressional action, to be different than those
in due process cases. How does this square with the above state-
ment?

First, note that one central lesson of Pennoyer v. Neff does re-
main intact. A judgment which violates due process of law is un-
enforceable in the rendering state and all other states. The
problem exists with judgments which satisfy due process, but
which do not satisfy the territorial rules of jurisdiction that should
be administered in full faith and credit cases. Such judgments
would be enforceable in the rendering state, but not necessarily in
any other state. This is obviously "inconvenient," at the very least.

However, the inconvenience can easily be removed, and ought
to be, through congressional action. Clearly Congress has the au-
thority to modify the traditional territorial rules of jurisdiction
under its Article IV, section 1, power to declare the effect that state
judicial proceedings should have in every other state. It ought to
be relatively simple to draft a statute providing that a state is
obliged to give effect to any judgment of a sister-state that does not
violate due process, even if more complicated provisions are
thought to be undesirable.452

Legislative action of some sort is obviously preferable to the
approach that has been traditionally taken to the problem of state-
court jurisdiction. Congress is in a far better position than the
Supreme Court to accommodate the competing interests of the
states in asserting jurisdiction over various claims and defendants.
The clarity necessary to a jurisdictional test that will minimize liti-
gation at the threshold of a lawsuit can best be achieved through
the arbitrary line drawing permitted in the legislative branch of
government, rather than the principled decision-making required
of the judiciary. Also, the states as sovereign entities, as well as
groups within the states which possess competing interests, can
better be heard in the legislative forum than in the courts, where
rules must be formulated in the context of lawsuits with a limited

451. See Whitten-Pt. I, supra note 3, at 605.
452. From the discussion in Part One of this article, the reader can easily de-

duce that I favor a complete revision of the implementing statute. Whitten-Pt. I,
supra note 3, at 597-99 n.439. Such a revision would not only correlate the due proc-
ess and full faith and credit jurisdictional standards, but would also deal with the
precise effect state judgments rendered with jurisdiction should have, and either
eliminate the nonsensical "such Acts" language of the statute or deal elaborately
with all the conflict of laws problems involved in requiring one state to enforce the
statutes of another.
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number of parties, who possess interests and concerns much nar-
rower and less diverse than those occurring over the spectrum of
fifty states and the whole population. Finally, legislative allocation
of the fundamental jurisdictional authority among the states con-
forms to the practical, separation of powers structure of the Con-
stitution better than allocation by the judiciary. We have seen how
the separation of powers between Congress and the Court in Arti-
cle IV, section 1, afforded protection to the sovereign status of the
states remaining after the delegation of specific powers to the na-
tional government in the Constitution;453 but the materials ex-
amined above reveal that Congress is also in a superior position to
protect the opportunity of defendants as a class to be heard under
section 5 of the fourteenth amendment. This does not mean that
the courts have no role, or no important role, in enforcing the due
process clause;45 4 it simply means that Congress is in a better posi-
tion to evaluate the interests involved in determining how the op-
portunity of defendants as a class to be heard can best be
protected through territorial limits on state-court jurisdiction, not
to mention notice rules. The complex practical problems involved
in adjusting the competing concerns that many classes of plaintiffs
and defendants have about such rules simply lend themselves bet-
ter to resolution by the legislative branch of government than by
the courts. Under both Article IV and the fourteenth amendment,
therefore, the role of the courts ought to be confined to the rela-
tively static enforcement of the narrow limits on state power than
can be deduced consistent with the most general principles of the
provisions. State authority will, of course, be very different under
such an approach until Congress acts than it is under the current
doctrine enforced by the Supreme Court; but this is as it should be
in a constitutional system that insures the protection of state inter-
ests by delegating primary authority to affect those interests to the
legislative branch of government.

453. See Whitten-Pt. I, supra note 3, at 603-04.
454. Thus I am not suggesting, as some have, that § 5 of the fourteenth amend-

ment may have been intended as an exclusive grant of authority to Congress to
enforce the amendment. See BERGER-JUDICIARY, supra note 6, at 221-29. In fact,
after my own examination of the pre-fourteenth amendment context, in which a
tradition of judicial enforcement of due process and law-of-the-land principles was
clearly established, as well as the framing and ratification debates, I would consider
any suggestion that the amendment cannot legitimately be enforced by the courts
without prior congressional action to be incorrect.
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