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§ 1332. Diversity of citizenship; amount in controversy; costs 
(a) The district courts shall have original jurisdiction of all civil 

actions where the matter in controversy exceeds the sum or value of 
$50,000, exclusive of interest and costs, and is between— 

(1) citizens of different States; 
(2) citizens of a State and citizens or subjects of a foreign state; 
(3) citizens of different States and in which citizens or subjects 

of a foreign state are additional parties; and 
(4) a foreign state, defined in section 1603(a) of this title, as 

plaintiff and citizens of a State or of different States. For the 
purposes of this section, section 1335, and section 1441, an alien 
admitted to the United States for permanent residence shall be 
deemed a citizen of the State in which such alien is domiciled. 

* * * * * 

(c) For the purposes of this section and section 1441 of this title— 

^ ^ ^ ^ ^ 

(2) the legal representative of the estate of a decedent shall be 
deemed to be a citizen only of the same State as the decedent, and 
the legal representative of an infant or incompetent shall be deemed 
to be a citizen only of the same State as the infant or incompetent. 

§ 1441. Actions removable generally 
(a) Except as otherwise expressly provided by Act of Congress, any 

civil action brought in a State court of which the district courts of the 
United States have original jurisdiction, may be removed by the defen-
dant or the defendants, to the district court of the United States for the 
district and division embracing the place where such action is pending. 
For purposes of removal under this chapter, the citizenship of defendants 
sued under fictitious names shall be disregarded. 

* * * * * 
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§ 1446. Procedure for removal 
(a) A defendant or defendants desiring to remove any civil action or 

criminal prosecution from a State court shall file in the district court of 
the United States for the district and division within which such action is 
pending a notice of removal signed pursuant to Rule 11 of the Federal 
Rules of Civil Procedure and containing a short and plain statement of 
the grounds for removal, together with a copy of all process, pleadings, 
and orders served upon such defendant or defendants in such action. 

(b) The notice of removal of a civil action or proceeding shall be filed 
within thirty days af ter the receipt by the defendant, through sendee or 
otherwise, of a copy of the initial pleading setting forth the claim for 
relief upon which such action or proceeding is based, or within thirty 
days after the service of summons upon the defendant if such initial 
pleading has then been filed in court and is not required to be served on 
the defendant, whichever period is shorter. 

If the case stated by the initial pleading is not removable, a notice of 
removal may be filed within thirty days af ter receipt by the defendant, 
through service or otherwise, of a copy of an amended pleading, motion, 
order or other paper from which it may first be ascertained that the case 
is one which is or has become removable except that a case may not be 
removed on the basis of jurisdiction conferred by section 1332 of this title 
more than 1 year af ter commencement of the action. 

* * * + * 

(d) Promptly af ter the filing of such petition for the removal of a 
civil action and bond the defendant or defendants shall give written 
notice thereof to all adverse parties and shall file a copy of the petition 
with the clerk of such State court, which shall effect the removal and the 
State court shall proceed no further unless and until the case is remand-
ed. 

j 1447. Procedure after removal generally 

* * * * * 

(e) If af ter removal the plaintiff seeks to join additional defendants 
whose joinder would destroy subject matter jurisdiction, the court may 
deny joinder, or permit joinder and remand the action to the State court. 

3 



§ 1391. Venue generally 

* * * • * 

(c) For purposes of venue under this chapter, a defendant that is a 
corporation shall be deemed to reside in any judicial district in which it is 
subject to personal jurisdiction at the time the action is commenced. In a 
State which has more than one judicial district and in which a defendant 
that is a corporation is subject to personal jurisdiction at the time an 
action is commenced, such corporation shall be deemed to reside in any 
district in that State within which its contacts would be sufficient to 
subject it to personal jurisdiction if that district were a separate State, 
and, if there is no such district, the corporation shall be deemed to reside 
in the district within which it has the most significant contacts. 

4 
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Amendments to Title 28, 

U.S.C. (1990) 
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§ 1367. Supplemental jurisdiction 
(a) Except as provided in subsections (b) and (c) or as expressly 

provided otherwise by Federal statute, in any civil action of which the 
district courts have original jurisdiction, the district courts shall have 
supplemental jurisdiction over all other claims that are so related to 
claims in the action within such original jurisdiction that they form part 
of the same case or controversy under Article III of the United States 
Constitution. Such supplemental jurisdiction shall include claims that 
involve the joinder or intervention of additional parties. 

(b) In any civil action of which the district courts have original 
jurisdiction founded solely on section 1332 of this title, the district courts 
shall not have supplemental jurisdiction under subsection (a) over claims 
by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of 
the Federal Rules of Civil Procedure, or over claims by persons proposed 
to be joined as plaintiffs under Rule 19 of such rules, or seeking to 
intervene as plaintiffs under Rule 24 of such rules, when exercising 
supplemental jurisdiction over such claims would be inconsistent with the 
jurisdictional requirements of section 1332. 

(c) The district courts may decline to exercise supplemental jurisdic-
tion over a claim under subsection (a) if— 

(1) the claim raises a novel or complex issue of State law, 
(2) the claim substantially predominates over the claim or claims 

over which the district court has original jurisdiction, 
(3) the district court has dismissed all claims over which it has 

original jurisdiction, or 
(4) in exceptional circumstances, there are other compelling 

reasons for declining jurisdiction. 
(d) The period of limitations for any claim asserted under subsection 

(a), and for any other claim in the same action that is voluntarily 
dismissed at the same time as or af ter the dismissal of the claim under 
subsection (a), shall be tolled while the claim is pending and for a period 
of 30 days after it is dismissed unless State law provides for a longer 
tolling period. 

(e) As used in this section, the term "State" includes the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory or 
possession of the United States. 
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§ 1441. Actions removable generally 

* * * * * 

(c) Whenever a separate and independent claim or cause of action, 
within the jurisdiction conferred by section 1331 of this title, is joined 
with one or more otherwise non-removable claims or causes of action, the 
entire case may be removed and the district court may determine all 
issues therein, or, in its discretion, may remand all matters in which 
State law predominates. 

* * * * * 

§ 1391. Venue generally 
(a) A civil action wherein jurisdiction is founded only on diversity of 

citizenship may, except as otherwise provided by law, be brought only in 
(1) a judicial district where any defendant resides, if all defendants reside 
in the same State, (2) a judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or a substantial 
part of property that is the subject of the action is situated, or (3) a 
judicial district in which the defendants are subject to personal jurisdic-
tion at the time the action is commenced. 

(b) A civil action wherein jurisdiction is not founded solely on 
diversity of citizenship may, except as otherwise provided by law, be 
brought only if [sic] (1) a judicial district where any defendant resides, if 
all defendants reside in the same State, (2) a judicial district in which a 
substantial part of the events or omissions giving rise to the claim 
occurred, or a substantial part of property that is the subject of the 
action is situated, or (3) a judicial district in which any defendant may be 
found, if there is no district in which the action may otherwise be 
brought. 
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§ 1392. Defendants or property in different districts in same State 
(a) Any civil action, not of a local nature, against defendants resid-

ing in different districts in the same State, may be brought in any of 
such districts. 

(b) Any civil action, of a local nature, involving property located in 
different districts in the same State, may be brought in any of such 
districts. ' 
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AMENDMENTS TO FEDERAL RULES OF CIVIL PROCEDURE* 
SUPREME COURT OF THE UNITED STATES 

April 30, 1991 
ORDERED: 

1. That the Federal Rules of Civil Procedure 
for the United States District Courts be, and they 
hereby are, amended by including therein new 
chapter headings VIII and IX, amendments to Rules 
C and E of the Supplemental Rules for certain 
Admiralty and Maritime Claims, new Forms 1A and IB 
to the Appendix of Forms, the abrogation of Form 
18A, and amendments to Civil Rules 5, 15, 24, 34, 
35, 41, 44, 45, 47, 48, 50, 52, 53, 63, 72, and 
77, as hereinafter set forth. 

[See INFRA, PP« 3 
2. That the foregoing additions to and 

changes in the Federal Rules of Civil Procedure, 
the Supplemental Rules for Certain Admiralty and 
Maritime Claims, and the Civil Forms shall take 
effect on December 1, 1991, and shall govern all 
proceedings in civil actions thereafter commenced 
and, insofar as just and practicable, all 
proceedings in civil actions then pending. 

3. That THE CHIEF JUSTICE be, and he hereby 
is, authorized to transmit to the Congress the 
foregoing addition to and changes in the Rules of 
Civil Procedure in accordance with the provisions 
of Seciton 2072 of Title 28, United States Code. 
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RUIB 5. Service and Filing of Pleadings and Other 
Papers 

* * • * * 

1 (d) FILING; CERTIFICATE QF SERVICE. All papers 
2 after the complaint required to be served upon a 
3 party, together with a certificate of service. 
4 shall be filed with the court eithcs before aeevjuc 
5 e* within a reasonable time thereafter service, but 
6 the court may on motion of a party or on its own 
7 initiative order that depositions upon oral 
0 examination and interrogatories, requests for 
9 documents, requests for admission, and answers and 
10 responses thereto not be filed unless on order of 
11 the court or for use in the proceeding. 
12 (e) FILING WITH THE COURT DEFINED. The filing 
13 of pleadings—and—other papers with the court as 
14 required by these rules shall be made by filing 
15 them with the clerk of the court, except that the 
16 judge may permit the papers to be filed with the 
17 judge, in which event the judge shall note thereon 
18 the filing date and forthwith transmit them to the 
19 office of the clerk. Papers may be filed by 
20 facsimile transmission if permitted by rules of the 
21 district court, provided that the rules are 
22 authorized by and consistent with standards 
23 established by the Judicial Conference of the 
24 United gtates. The clerk shall not refuse to 
25 accept for filing any paper presented for that 
26 purpose solely because it is not presented in 

11 



27 pepper form as required by these rules or any local 

28 rules or practices. 

COMMITTEE NOTES 
Subdivision fd). This subdivision is amended to 

require that the person making service under the rule 
certify that service has been effected. Such a 
requirement has generally been imposed by local rule. 

Having such information on file may be useful for 
many purposes, including proof of service if an issue 
arises concerning the effectiveness of the service. The 
certificate will generally specify the date as well as 
the manner of service, but parties employing private 
delivery services may sometimes be unable to specify the 
date of delivery. In the latter circumstance, a 
specification of the date of transmission of the paper 
to the delivery service may be sufficient for the 
purposes of this rule. 

Subdivision (ê  . The words 'pleading and other- are 
stricken as unnecessary. Pleadings are papers within 
the meaning of the rule. The revision also accommodates 
the development of the use of facsimile transmission for 
filing. 

Several local district rules have directed the office 
of the clerk to refuse to accept for filing papers not 
conforming to certain requirements of form imposed by 
local rules or practice. This is not a suitable role 
for the office of the clerk, and the practice exposes 
litigants to the hazards of time bars; for these reasons, 
such rules are proscribed by this revision. The 
enforcement of these rules and of the local rules is a 
role for a judicial officer. A clerk may of course 
advise a party or counsel that a particular instrument 
is not in proper form, and may be directed to so inform 
the court. 

Rule 15. Amended and Supplemental Pleadings 

1 (c) RELATION BACK OF AMENDMENTS. An amendment of 
2 „ Eleadjna b a c V t h e d a t e o f t h e o r i^ i n a l 

3 pleading when 
4 (J) relation back ig permitted by_ the law 
5 «-ha t provide* the statute q£ limitations 
6 applicable to the action, or 
7 xll Whenever the claim or defense asserted 
8 in the amended pleading arose out of the 

12 



9 
10 

11 
12 

13 
14 

15 
16 

17 
18 

19 
20 

21 

22 
23 
24 
25 
26 
27 
26 
29 
30 
31 
32 
33 
34 
35 
36 

conduct, transaction, or occurrence set forth or 
attempted to be set forth in the original 
pleading, the• amendment rclatco back to the date 
of the original plooding^ or 

I31 An the amendment changing changes the 
party or the naming of the party against whom a 
claim is asserted rclateo back if the foregoing 
provision (2 \ is satisfied and, within the 
period provided by law Rule 4(nO for commencing 
ehe—action agalnot service of the summons and 
complaint. the party to be brought in by 
amendment-,—that—party (1 A) has received such 
notice of the institution of the action that the 
party will not be prejudiced in maintaining a 
defense on the merits, and (2- BJ knew or should 
have known that, but for a mistake concerning 
the identity of the proper party, the action 
would have been brought against the party. 

The delivery or mailing of process to the 
United States Attorney, or United States 
Attorney's designee, or the Attorney General of 
the United States, or an agency or officer who 
would have been a proper defendant if named, 
satisfies the requirement of clauoco 
pubparagraphs (1 and B) hereof this 
paragraph (3\ with respect to the United States 
or any agency or officer thereof to be brought 
into the action as a defendant. 

COMMITTEE NOTE 
The rule has been revised to prevent parties against 

whom claims are made from taking unjust advantage of 
otherwise inconsequential pleading errors to sustain a 
limitations defense. 

13 



Paragraph (c)(1). This provision is new. It is 
intended to make it clear that the rule does not apply 
to preclude any relation back that may be permitted under 
the applicable limitations law. Generally, the 
applicable limitations law will be state law. If federal 
Jurisdiction is based on the citizenship of the parties, 
the primary reference is the law of the state in which 
the district court sits. Walker v. Arroco Steel Corp., 
446 U.S. 740 (1980). If federal jurisdiction is based 
on a federal question, the reference may be to the law 
of the state governing relations between the parties. 
E.g., Board of Regents v. Tomanio. 446 U. S. 478 (1980). 
In some circumstances, the controlling limitations law 
may be federal law. E.g., West v. Conrail, Inc. 107 S. 
Ct. 1538 (1987). Cf. Burlington Northern R. go. v. 
Woods, 480 U. S. 1 (1987); Stewart Organization v. Ricoh, 
108 S. Ct. 2239 (1988). Whatever may be the controlling 
body of limitations law, if that law affords a more 
forgiving principle of relation back than the one 
provided in this rule, it should be available to save the 
claim. Accord, Marshall v. Mulrenin. 508 F. 2d 39 (1st 
cir. 1974). If Schiavone v. Fortune, 106 S. Ct. 2379 
(1986) implies the contrary, this paragraph is intended 
to make a material change in the rule. 

Paragraph fe)(31. This paragraph has been revised 
to change the result in Schiavone v. Fortune, supra, with 
respect to the problem of a misnamed defendant. An 
intended defendant who is notified of an action within 
the period allowed by Rule 4(m) for service of a summons 
and complaint may not under the revised rule defeat the 
action on account of a defect in the pleading with 
respect to the defendant's name, provided that the 
requirements of clauses (A) and (B) have been met. If 
the notice requirement is met within the Rule 4(m) 
period, a complaint may be amended at any time to correct 
a formal defect such as a misnomer or misidentification. 
On the basis of the text of the former rule, the Court 
reached a result in gchiavone v. Fortune that was 
inconsistent with the liberal pleading practices secured 
by Rule 8. See Bauer, Schiavones An Un-Fortune-ate 
Illustration of the Supreme Court's Role as Interpreter 
of the Federal Rules of Civil Procedure. 63 NOTRE DARE 
L. REV. 720 (1988); Brussack, Outrageous Fortune: The 
Case for Amending Rule 15(c) Again. 61 S. CAL. L. REV. 
671 (1988); Lewis, The Excessive History of Federal Rule 
ISfc; and Its Lessons for Civil Rules Revision. 86 MICH. 
L. REV. 1507 (1987). 

In allowing a name-correcting amendment within the 
time allowed by Rule 4(m), this rule allows not only the 
120 days specified in that rule, but also any additional 
time resulting from any extension ordered by the court 
pursuant to that rule, as may be granted, for example, 
if the defendant is a fugitive from service of the 
summons. 
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This revision, together with the revision of Rule 
4(i) with respect to the failure of a plaintiff in an 
action against the United States to effect timely service 
on all the appropriate officials, is intended to produce 
results contrary to those reached in Gardner v. Gartman. 
880 F. 2d 797 (4th cir. 1989), Rvs v. U. S. Postal 
Service, 886 F. 2d 443 (1st cir. 1989), Martin's Food 6 
Liquor. Inc. v. D. S. Dept. of Agriculture. 14 F. R. S. 
3d 86 (N. D. 111. 1988). But cf. Montgomery v. United 
States Postal Service. 867 F. 2d 900 (5th cir. 1989), 
Warren v. Department of the Army, 867 F. 2d 1156 (8th 
cir. 1989); Miles v. Department of the Army, 881 F. 2d 
777 (9th cir. 1989), Barsten v. Department of the 
Interior. 896 F. 2d 422 (9th cir. 1990); Brown v. Georgia 
Dept. of Revenue. 881 F. 2d 1018 (11th cir. 1989). 
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Editor's Note: As originally sent to Congress, the 
amendment to Rule 15(c)(3) made a reference to "Rule 4(m)." 
However, Rule 4(m) was not promulgated under the Rules 
Enabling Act (See Appendix III), so there is no Rule 4(m). 
In Pub. L. 102-198, S 11(a), Dec. 9, 1991, 105 Stat. 1626, 
Congress enacted a technical amendment changing the reference 
to "Rule 4(j)": 

SEC. 11. AMENDMENTS TO RULES OF CIVIL PROCEDURE. 
(a) TECHNICAL AMENDMENT. Rule 15(cX3) of the Federal Rules of 

Civil Procedure for the United States Courts, as transmitted to the 
Congress by the Supreme Court pursuant to section 2074 of title 28, 
United States Code, to become effective on December 1,1991, is amend-
ed by striking "Rule 4<m)" and inserting "Rule 4(j)". 
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Rule 24. Intervention 
* * * * * 

1 (c) PROCEDURE. A person desiring to intervene 
2 shall serve a notion to intervene upon the parties 
3 as provided in Rule 5. The notion shall state the 
4 grounds therefor and shall be accompanied by a 
5 pleading setting forth the claim or defense for 
6 which intervention is sought. The same procedure 
7 shall be followed when a statute of the United 
8 States gives a right to intervene. When the 
9 constitutionality of an act of Congress affecting 
10 the public interest is drawn in question in any 
11 action in which the United States or an officer, 
12 agency, or employee thereof is not a party, the 
13 court shall notify the Attorney General of the 
14 United States as provided in Title 28, U.S.C. S 
15 2403. When the constitutionality of any statute of 
16 a State affecting the public interest is drawn in 
17 question in any action in which that State or any 
18 agency, officer, or employee thereof is not a 
19 party, the court shall notify the attorney general 
20 of the State as provided in Title 28. U.S.C. S 

21 2403. A party challenging the constitutionality of 
22 legislation should call the attention of the court 
23 to its consequential duty, but failure to do so is 
24 not a waiver of any constitutional right otherwise 
25 timely asserted. 
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COMMITTEE NOTE 
Language is added to bring Rule 24(c) into 

conformity with the statute cited, resolving some 
confusion reflected in district court rules. As the text 
provides, counsel challenging the constitutionality of 
legislation in an action in which the appropriate 
government is not a party should call the attention of 
the court to its duty to notify the appropriate 
governmental officers. The statute imposes the burden 
of notification on the court, not the party making the 
constitutional challenge, partly in order to protect 
against any possible waiver of constitutional rights by 
parties inattentive to the need for notice. For this 
reason, the failure of a party to call the court's 
attention to the matter cannot be treated as a waiver. 

Rule 34. Production of Documents and Things and 
Entry Opon Land for Inspection and Other 
Purposes 

1 (C) PERSONS NOT PARTIES. —rule doco—net 
2 preclude aw independent -action against a pcroon not 
3 a party for production of documents and -fchingo and 
4 permission to enter upon land A person not a party 
5 to the action may be compelled to produce doc'""p"<~" 
6 and things or to submit to an inspection as 
7 provided in Rule 45. 

COMMITTEE NOTE 
This amendment reflects the change effected by 

revision of Rule 45 to provide for subpoenas to compel 
non-parties to produce documents and things and to submit 
to inspections of premises. The deletion of the text of 
the former paragraph is not intended to preclude an 
independent action for production of documents or things 
or for permission to enter upon land, but such actions 
may no longer be necessary in light of this revision. 
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Rule 35. Physical and Mental Ruminations of 
Persons 

(a) ORDER FOR EXAMINATION. When the mental or 
physical condition (including the blood group) of 
a party or of a person in the custody or under the 
legal control of a party, is in controversy, the 
court in which the action is pending may order the 
party to submit to a physical examination—by—a 
phyoician, or mental examination by a phyoician or 
poyohologi&t suitably licensed or certified 
examiner or to produce for examination the person 
in the party's custody or legal control. The order 
may be made only on motion for good cause shown and 
upon notice to the person to be examined and to all 
parties and Bhall specify the time, place, manner, 
conditions, and scope of the examination and the 
person or persons by whom it is to be made. 

(b) REPORT OF EXAMINING PHYSICIAN OR 
PGYSIKHJOGIGT EXAMINER. 

(1) If requested by the party against whom 
an order is made under Rule 35(a) or the person 
examined, the party causing the examination to be 
made shall deliver to the requesting party a copy 
of the detailed written report of the emam*fwtg 
phyoician—a*—poyehologiot examiner setting out 
the phyoician>o examiner's findings, including 
results of all tests made, diagnoses and 
conclusions, together with like reports of all 
earlier examinations of the same condition. 
After delivery the party causing the examination 
shall be entitled upon request to receive from 
the party against whom the order is made a like 
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31 report of any examination, previously or 
32 thereafter made, of the same condition, unless, 
33 in the case of a report of examination of a 
34 person not a party, the party shows that the 
35 party is unable to obtain it. The court on 
36 motion may make an order against a party 
37 requiring delivery of a report on such terms as 
38 are just, and if an phyoieian—e®—poyohologiot 
39 examiner fails or refuses to make a report the 
40 court may exclude the physician examiner's 
41 testimony if offered at trial. 
42 (2) * * * * * 
43 (3) This subdivision applies to examinations 
44 made by agreement of the parties, unless the 
45 agreement expressly provides otherwise. This 

46 subdivision does not preclude discovery of a 
4 7 report of an examining—physician or poyehologi&*-
48 examiner or the taking of a deposition of the 
49 phyGieian—poyohologiot examiner in accordance 
50 with the provisions of any other rule. 
51 fe-)—DEr-INITIOHGi For the purpooo-of thio rule-, 
52 e—psychologist—is—a—psychologiot—licensed—or 
53 certified by a fitatc or the Pietrict' of Columbiai 

COMMITTEE NOTE 
The revision authorizes the court to require physical 

or mental examinations conducted by any person who is 
suitably licensed or certified. 

The rule was revised in 1988 by Congressional 
enactment to authorize mental examinations by licensed 
clinical pyschologists. This revision extends that 
amendment to include other certified or licensed 
professionals, such as dentists or occupational 
therapists, who are not physicians or clinical 
psychologists, but who may be we 11-qualified to give 
valuable testimony about the physical or mental condition 
that is the subject of dispute. 
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The requirement that the examiner be suitably 
licensed or certified is a new requirement. The court 
is thus expressly authorized to assess the credentials 
of the examiner to assure that no person is subjected to 
a court-ordered examination by an examiner whose 
testimony would be of such limited value that it would 
be unjust to require the person to undergo the invasion 
of privacy associated with the examination. This 
authority is not wholly new, for under the former rule, 
the court retained discretion to refuse to order an 
examination, or to restrict an examination. 8 WRIGHT & 
MILLER, FEDERAL PRACTICE & PROCEDURE S 2234 (1986 Supp.). 
The revision is intended to encourage the exercise of 
this discretion, especially with respect to examinations 
by persons having narrow qualifications. 

The court's responsibility to determine the 
suitability of the examiner's qualifications applies even 
to a proposed examination by a physician. If the 
proposed examination and testimony calls for an expertise 
that the proposed examiner does not have, it should not 
be ordered, even if the proposed examiner is a physician. 
The rule does not, however, require that the license or 
certificate be conferred by the jurisdiction in which the 
examination is conducted. 

Rule 41. Dismissal of Actions 

1 (b) INVOLUNTARY DISMISSAL: EFFECT THEREOF. For 
2 failure of the plaintiff to prosecute or to comply 
3 with these rules or any order of court, a defendant 
4 may move for dismissal of an action or of any claim 
5 against the defendant. the plaintifIin an 
6 actien—tried—by—the—court—without—a—jury,—hae 
7 completed the pros en tat ion of evidence, the 
8 defendant,—without waiving—the—right—te—offer 
9 evidence in the event—the metisn—is net granted, 
10 may- move—for e dismissal on the—ground thet upon 
11 the—faets and the—law the plaintiff hen shewn -no 
12 right to relief. The court as trier of the faete 
13 may then determine them and render judgment against 
14 the plaintiff 
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16 renders judgment on the—mcrito—aga-inot the 

17 plaintiff-, the oougt nhall make f indingo ae 

18 pgovidod in Rule 52(a)-r- Unless the court in its 
19 order for dismissal otherwise specifies, a 
20 dismissal under this subdivision and any dismissal 
21 not provided for in this rule, other than a 
22 dismissal for lack of jurisdiction, for improper 
23 venue, or for failure to join a party under Rule 
24 19, operates as an adjudication upon the merits. 

COMMITTEE NOTE 
Language is deleted that authorized the use of this 

rule as a means of terminating a non-jury action on the 
merits when the plaintiff has failed to carry a burden 
of proof in presenting the plaintiff's case. The device 
is replaced by the new provisions of Rule 52(c), which 
authorize entry of judgment against the defendant as well 
as the plaintiff, and earlier than the close of the case 
of the party against whom judgment is rendered. A motion 
to dismiss under Rule 41 on the ground that a plaintiff's 
evidence is legally insufficient ahould now be treated 
as a motion for judgment on partial findings as provided 
in Rule 52(c) . 

Rule 44. Proof of Official Record 

1 (a) AUTHENTICATION. 
2 (1) Domestic. An official record kept 
3 within the United States, or any state, district, 
4 or commonwealth, territory, at inoular paooeonion 

5 thereof-, or within the—Panama—Canal—Zone-,—the 
6 Trust Territory of—the—Pacific—lolands,—or—the 

7 Ryukyu lolando a territory subject to the 
8 administrative or judicial jurisdiction of the 
9 United States. or an entry therein, when 
10 admissible for any purpose, may be evidenced by 
11 an official publication thereof or by a copy 
12 attested by the officer having the legal custody 
13 of the record, or by the officer's deputy, and 
14 accompanied by a certificate that such officer 
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has the custody. The certificate may be made by 
a judge of a court of record of the district or 
political sub-division in which the record is 
kept, authenticated by the seal of the court, or 
•ay be aade by any public officer having a seal 
of office and having official duties in the 
district or political subdivision in which the 
record is kept, authenticated by the seal of the 
officer's office. 

(2) Foreign. A foreign official record, or 
an entry therein, when admissible for any 
purpose, nay be evidenced by an official 
publication thereof; or a copy thereof, attested 
by a person authorized to make the attestation, 
and accompanied by a final certification as to 
the genuineness of the signature and official 
position (i) of the attesting person, or (ii) of 
any foreign official whose certificate of 
genuineness of signature and official position 
relates to the attestation or is in a chain of 
certificates of genuineness of signature and 
official position relating to the attestation. 
A final certification may be made by a secretary 
of embassy or legation, consul general, vice 
consul, or consular agent of the United States, 
or a diplomatic or consular official of the 
foreign country assigned or accredited to the 
United States. If reasonable opportunity has 
been given to all parties to investigate the 
authenticity and accuracy of the documents, the 
court may, for good cause shown, (i) admit an 
attested copy without final certification or (ii) 
permit the foreign official record to be 
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48 evidenced by an attested summary with or without 
4 9 a final certification. The final certification 
50 iB unnecessary if the record and the attestation 
51 are certified as provided in a treaty or 
52 convention to which the United gtaten and the 
53 foreign country in which the official record is 
54 located are parties. 

* * * * * 

COMMITTEE MOTE 
The amendment to paragraph (a)(1) strikes the 

references to specific territories, two of which are no 
longer subject to the jurisdiction of the United States, 
and adds a generic term to describe governments having 
a relationship with the United States such that their 
official records should be treated as domestic records. 

The amendment to paragraph (a)(2) adds a sentence to 
dispense with the final certification by diplomatic 
officers when the United States and the foreign country 
where the record is located are parties to a treaty or 
convention that abolishes or displaces the requirement. 
In that event the treaty or convention is to be followed. 
This changes the former procedure for authenticating 
foreign official records only with reapect to records 
from countries that are partiea to the Hague Convention 
Abolishing the Requirement of Legalization for Foreign 
Public Documents. Moreover, it does not affect the 
former practice of attesting the records, but only 
changes the method of certifying the attestation. 

The Hague Public Documents Convention provides that 
the requirement of a final certification is abolished and 
replaced with a model apostille. which is to be issued 
by officials of the country where the records are 
located. See Hague Public Documents Convention, Arts. 
2-4. The apostille certifies the signature, official 
position, and seal of the atteating officer. The 
authority who issues the apostille must maintain a 
register or card index showing the serial number of the 
apostille and other relevant information recorded on it. 
A foreign court can then check the serial number and 
information on the apostille with the issuing authority 
in order to guard against the use of fraudulent 
apostilles. This system provides a reliable method for 
maintaining the integrity of the authentication process, 
and the apostille can be accorded greater weight than the 
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normal authentication procedure because foreign officials 
are more likely to know the precise capacity under their 
law of the attesting officer than would an American 
official. See generally Comment, The United States and 
the Haoue Convention Abolishing the Requirement of 
Legalization for Foreign Public Documents. 11 HARV. INT'L 
L.J. 47 6, 482, 488 (1970). 

Rule 45. Subpoena 
1 (a) FOR-ATTENDANCE OF WITNSS6BS? FORM; ISSUANCE. 
2 (1) Every subpoena shall be—ioeued -by - the 
3 clerk under- the- ooal-of—tho-court, shall 
4 (Â  state the name of the court ficm 
5 which it is issued; and 
6 iHl state the title of the action. the 
7 name of the court i,n which it is pending, and 
8 its civil action n»pNer: and 
9 fC) command each person to whom it is 
10 directed to attend and give testimony or to 
11 produce and permit inspection and copying of 
12 designated books, documents or tangible 
13 things in the possession, custody or control 
14 of that person, or to permit Inspection of 
15 premises. at a time and place therein 
16 specified; and 
17 (D) set forth the text of subdivlsinnsfc) 
18 and (dl of this rule. 
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19 ^ goimand Eradasa evidence or to permit 
2 0 ^n(fPection may be joined with a command to appear 
21 ft trial or hearing or at deposition, or may be 

i 
22 issued .separately, 
23 (2) A subpoena jponunandinq attendance at a 
24 trial or hearing shall issue from the court., for 
25 the district in which the hearing or trial is to 
26 pe held. A gubpoena _ for attendance at a 
27 deposition shall issue from the court for the 
28 district designated by the notice of deposition 
29 as the district in which the deposition Is to be 
30 taken. If separate from a subpoena commanding 
31 the attendance of a person, a subpoena for 
32 production .or Inspection shall issue from the 
33 gourt for the district In which the production or 
34 inspection is to be made. 
35 (3) The clerk shall issue a subpoena, or a 
36 oubpocna—fee—trhe—production—of—documentary 
37 evidence, signed and—ooeied but otherwise in 
38 blank, to a party requesting it, who shall fill 
39 complete it in before service. An attorney as 
40 officer of the court mav also issue and sign a 
41 subpoena on behalf of 
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42 iAt a court in which the frtpopney is 
43 authorized to practice: op 
44 1P1 _a_court for a district in which a 
45 deposition or production is compelled by the 
46 subpoena, if the deposition or production 
47 pertains to an action pending in a court in 
48 which the attorney is authorized to practice. 
49 (b) Seft-gflOBUCTIOM OF- DOCUMENTARY EVIDENCE. A 
50 subpoena may also command the person to whom-i-t-ie 
51 directed to produce the- books, papero , document a-p-or 
52 tangible-thingo -designated-therein; but•the court, 
53 upon-mot-ion-made—promptly—and—in—any—event—at or 
54 before—the—tame—specified—in—the—oubpoena—far 
55 compliance therewith,—may—(4-)—qua oh or • modify-the 
56 oubpocna-if-it- i-o-unreasonable or oppressive or (2) 
57 condition-denial of t-he-motion-upon the advancement 
58 by—the—person—in—whooe—behalf—the—oubpoena—to 
59 iooued—of—the—roaoonable—coat—of—produc ing—the 
60 boeko,-paporo/~ doeumcnto, or tangible things-i 
61 fef SERVICE 
62 (1) A subpoena may be served by tho marshal, 
63 a deputy- -marshal,—or by any person who is not a 
64 party and is not less than 18 years of age. 
65 Service of a subpoena upon a person named therein 
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66 shall be made by delivering a copy thereof to 
67 such person and. If the person's attendance is 
68 commanded, by tendering to that person the fees 
69 for one day's attendance and the mileage allowed 
70 by law. When the subpoena is issued on behalf of 
71 the United States or an officer or agency 
72 thereof, fees and mileage need not be tendered. 
73 prior notice of any commanded production of 
74 documents and things or inspection of premises 
75 before trial shall be served on each party in the 
76 manner prescribed by Rule 5(b). 
77 fd-) PUBP9BHA- FUR- TAKING DEPPSITIOHG; • PLACE • OF 
78 BXAHtMATION. 
79 -(-t) Proof -of every ice of a notice to take a 
80 depooition ao provided in Rulco 30(b)—and' 31(a) 
81 eonotittrtoo—a—ou-f fieiowt—authorisation—for—the 

83 the diotrict—in- whieh—the—dopooitiow—ha—to—he 
8 4 taken—of—oubpoenae—for—the—pcroono—named—or 
85 described • thereini—Proof—of—service- may he made 
86 by filing'with- the clerk -of—the diotrict—court 
87 for the diotrict -in- which the dopooiti-on io to be 
88 taken—a copy—of—the—notiee—together—with—a 

89 otatcncnt of the -date-and -manner of ocrvicc and 
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90 of-the names-ef-thc-persans served/ certified by 
91 the peroen -who made - service The nubpecna may 
92 command—the—poroon—to whom—it—is • directed—te 
9 3 produce—and—permit—inopeetiow—end—copying—of 
94 designated books;—papero-,-documents; or tangible 
95 things which constitute or contain -natters within 
96 the—aeope—o-f—the—enaminat ion—permitted -by—Rule 
97 26(b),—but in that—event—the—subpoena will be 
98 subject—to the—provisions—of—Rule—26(c)—and 
99 subdivision—i(b)- of this rule.— 
100 The person• to-whom-the—subpoena is—directed 
101 may, within 10 days-after the service thereof or on 
102 or before the time specified in—the euhpoena for 
103 compliance if such time is lobo than—1-8—days after 
104 service; nerve -upon the attorney designated -in -the 
105 subpoena- wr it ten -ob j cot to n to s.nopection or copying 
106 of—ony- or—ail—of—the—designated materialm If 
107 objection is -made-;—the -party serving the subpoena 
108 shall—net—be—entitled—be—innpcet—and espy—the 
109 materials-except- pursuant—to -an-order of the eourt 
110 from—which—the—subpoena—was—issued The—party 
111 serving—the—subpoena—may;—if—objection—has—been 
112 made-y-move-upon-not ice-to-the deponent for an order 
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113 a*—any—time before -or -during the taking—of—the 
114 dcpositioni-
115 -(-2-) A—poroon—to—when—a—oubpocna—for—the 
116 taking—of—a •—depooition—i-e—directed—may—be 
117 required to attend at any place-within 100 miloo 
118 -from—the—place—where—that—person—ree-idoe-;—is 
119 employed or—tranoacto—buoincoo—in person-?—or—ie 
120 oorvod/ or at ouch-other -convenient plaeo ao io 
121 fined hy an order-of-oourt i 
122 J-E-) SUBPOENA FOR A HEARING On TIU-AIXT-
123 -f-lr) At—the—request—of—any party—oubpoenao 
124 for —attendance—at—a—hearing—or trial—shall—be 
125 iosucd by the clerk- of the diotriot court for-the 
126 district in which-the hearing or trial io-hc-ldr 
127 fl1) Subject to the provisions of clause fii) 
128 of subparagraph (c)f3WAl of this rule. A a 
129 subpoena requiring the attendance of a-witneoo at 
130 a—hearing or—trial may be served at any place 
131 within the dis trict of the court by which it is 
132 issued, or at any place without the district that 
133 is within 100 miles of the place of the 
134 deposition, hearing^. or trial, production, or 
135 inspection specified in the subpoena or at any 
136 place within the state where a state statute or 
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137 rule of court permits service of a subpoena 
138 issued by a state court of general jurisdiction 
139 sitting in the place whore the diotrict-ewrt-iB 
14 0 hoid of the deposition,, heaping, trial, 
141 production or inspection specified in the 
142 subpoena. When a statute of the United States 
14 3 provides therefor, the court upon proper 
144 application and cause shown may authorize the 
14 5 service of a subpoena at any other place. 
146 fS-)- A subpoena directed to a witness in a foreign 
147 country who is a national or resident of the 
148 United States shall issue under the circumstances 
149 and in the manner and be served as provided in 
150 Title 28, U.S.C. S 1783. 
151 (3t Proof of service when necessary shall be 
15 2 made by filing with the clerk of the court by 
153 which the subpoena is issued a statement of the 
154 date and manner of service and of the names of 
155 the persons served, certified by the person who 
156 made the service. 
157 tcj PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 
15 8 ( I F . A party or an attorney responsible for 
15 9 the issuance and service of a subpoena shall take 
16 0 reasonable steps to avoid imposing undue burden 
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161 or expense on a person subject to that subpoena. 
162 The court on behalf of which the subpoena was 
163 issued shall enforce this duty and impose upon 
164 the party or attorney in breach of this duty an 
16 5 appropriate sanction, which may include, but is 
166 not limited to. lost earnings and a reasonable 
167 attorney's fee. 
168 (2HA1 A person commanded to produce and 
169 permit inspection and copying of designated 
170 books. papers. documents or tangible things or 
171 inspection of premises need not appear in person 
17 2 at the place of production or inspection unless 
17 3 commanded to appear for deposition, hearing or 
174 trial• 
175 (B) Subject to paragraph (d\(2\ of this 
17 6 rule, a person commanded to produce and permit 
17 7 inspection and copying may, within 14 days after 
17 8 service of the subpoena or before the time 
17 9 specified for compliance if such time is less 
180 than 14 days after service, serve upon the party 
181 or attorney designated in the subpoena written 
182 objection to Inspection.or copying of any or all 
183 of the designated materials or of the premises. 
184 If objection is made, the party serving the 
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185 subpoena shall not be entitled to impact and 
186 COPY the materials or inspect phe premises except 
187 pursuant to an^order of the court bv which the 
188 subpoena was issued. If objection hag been made. 
189 the party serving the subpoena may,_upon notice 
1^0 to the person commanded to produce, move at gny 
191 time for an order to compel the production. Such 
192 an order to compel production shall protect any 
19 3 person who is not a party or an officer of a 
194 party from significant expense resulting from the 
195 inspection and copying commanded. 
196 (g)(A) pn timely motion, the court by which 
197 a subpoena was issued shall quash or modify the 
198 subpoena if jt 
199 (i) fails to allow reasonable time for 
200 compliance; 
201 f ii) requires a person who Is not a party 
202 or an officer of a party to travel to g place 
203 more than_lj)Q. gijes from the place where that 
204 person resides. j,s employed or regularly 
205 transacts business in person, except 
206 subject to the provisions of cj,ayse 
207 lcW3WBWlill of this rule, such a nersnn 
208 yaĵY in order to _fltt.find t̂ ifll frc coggnanded /to 
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209 travel from anv such place within the state 
210 in which the trial is held, or 
211 . (iii) requires disclosure of privileged 
212 or other protectedjaatter and no exception or 
213 waiver applies, or 
214 f^v) subjects a person to undue burden. 
215 (B) If a subpoena 
216 (jj requires disclosure of a trade secret 
217 or other confidential research, development, 
218 or commercial information. or 
219 fiij requires disclosure of an unretained 
220 expert's opinion or information not 
221 describing specific events or occurrences In 
222 dispute and resulting from the expert's study 
223 made not at the pequest of anv party, or 
224 (iii) requires a person who is not a 
225 party. .py an officer of a party to incur 
226 substantial expense to tpavel more than 100 
227 miles to attend trial. 
228 the court may, to protect a person subject to oy 
229 affected by the subpoena, quash or modify the 
230 subpoena or. if _the _ft»rty in whose behalf the 
231 subpoena is issued showy a substantial need for the 
232 teatjjaoqy pr material that cannot be otherwise met 
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233 without ymdue ftppdafrfp aaaures that the person 
234 to whom the aubpoena la addressed will be 
235 reasonably compensated. the court may order 
236 appearance or production only upon specified 
237 conditions. 
238 (d) DUTIES IN RESPONDING TO SUBPQENA. 
239 fll A person responding to a subpoena to 
240 produce documents shall.produce them as thev are 
241 kept in the usual course of business or shall 
24 2 organize and label them to correspond with the 
243 categories in the demand. 
244 (2) When , formation subject to a subpoena 
245 is withheld on a cl^pm that it j.s privileged or 
246 subject to protection as trial preparation 
247 materials, the claim .q.hall be made expressly and 
248 shall be supported by .a.description of the nature 
249 of the documents, communications, or things not 
250 produced . .that is sufficient to enable the 
251 demanding party to contest the clai>. 
252 (•£ e) CONTEMPT. Failure by any person without 
253 adequate excuse to obey a subpoena served upon that 
254 person may be deemed a contempt of the court from 
255 which the subpoena issued. An adequate cause for 
256 failure to obey exists when a subpoena purports to 

35 



257 
258 
259 

require a non-party t o or produce at a plage 
not within" the limits provided by clause (iH of 
subparagraph (c)(3)(A). 

COMMITTEE NOTES 

Purposes of Revision. The purposes of this revision 
are (1) to clarify and enlarge the protections afforded 
persons who are required to assist the court by giving 
information or evidence; (2) to facilitate access outside 
the deposition procedure provided by Rule 30 to documents 
and other information in the possession of persons who 
are not parties; (3) to facilitate service of subpoenas 
for depositions or productions of evidence at places 
distant from the district in which an action is 
proceeding; (4) to enable the pourt to compel a witness 
found within the state in which the court sits to attend 
trial; (5) to clarify the organization of the text of the 
rule. 

Subdivision fa). This subdivision is amended in 
seven significant respects. 

First, Paragraph (a)(3) modifies the requirement that 
a subpoena be issued by the clerk of court. Provision 
Is made for the issuance of subpoenas by attorneys as 
officers of the court. This revision perhaps culminates 
an evolution. Subpoenas were long issued by specific 
order of the court. As this became a burden to the 
court, general orders were made authorizing clerks to 
issue subpoenas on request. Since 1948, they have been 
issued in blank by the clerk of any federal court to any 
lawyer, the clerk serving as stationer to the bar. In 
allowing counsel to issue the subpoena, the rule is 
merely a recognition of present reality. 

Although the subpoena is in a sense the command of 
the attorney who completes the form, defiance of a 
subpoena is nevertheless an act in defiance of a court 
order and exposes the defiant witness to contempt 
sanctions. In ICQ v.. Brimson, 154 U.S. 447 (1894), the 
Court upheld a statute directing federal courts to issue 
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subpoenas to compel testimony before the ICC. In CAB v. 
Hermann. 353 U.S. 322 (1957), the Court approved as 
established practice the issuance of administrative 
subpoenas as a matter of absolute agency right. And in 
NLRB v. Warren Co.. 350 U.S. 107 (19S5), the Court held 
that the lower court had no discretion to withhold 
sanctions against a contemner who violated such 
subpoenas. The 1948 revision of Rule 45 put the attorney 
in a position similar to that of the administrative 
agency, as a public officer entitled to use the court's 
contempt power to investigate facts in dispute. Two 
courts of appeals have touched on the issue and have 
described lawyer-issued subpoenas as mandates of the 
court. Waste Conversion. Inc. v. Rollins Environmental 
Services (NJ). Inc.. 893 F. 2d. 605 (3d cir, 1990); 
Fisher v. Marubeni Cotton Corp.. 526 F. 2d 1338, 1340 
(8th cir., 1975). Cf. Young v. United States ex rel 
Vuitton et Fils S.A.. 481 U. S. 787, 821 (1987)(Scalia, 
J., concurring). This revision makes the rule explicit 
that the attorney acts as an officer of the court in 
issuing and signing subpoenas. 

Necessarily accompanying the evolution of this power 
of the lawyer as officer of the court is the .development 
of increased responsibility and liability for the misuse 
of this power. The latter development is reflected in 
the provisions of subdivision (c) of this rule, and also 
in the requirement imposed by paragraph (3) of this 
subdivision that the attorney issuing a subpoena must 
sign it. 

Second, Paragraph (a)(3) authorizes attorneys in 
distant districts to serve as officers authorized to 
issue commands in the name of the court. Any attorney 
permitted to represent a client in a federal court, even 
one admitted pro haec vice, has the same authority as a 
clerk to issue a subpoena from any federal court for the 
district in which the subpoena is served and enforced. 
In authorizing attorneys to issue subpoenas from distant 
courts, the amended rule effectively authorizes service 
of a subpoena anywhere in the United States by an 
attorney representing any party. This change is intended 
to ease the administrative burdens of inter-district law 
practice. The former rule resulted in delay and expense 
caused by the need to secure forms from clerks' offices 
some distance from the place at which the action 
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proceeds. This change does not enlarge the burden on the 
witness. 

Pursuant to Paragraph (a)(2), a subpoena for a 
deposition must still issue from the court in which the 
deposition or production would be compelled. 
Accordingly, a motion to quash such a subpoena if it 
overbears the limits of the subpoena power must, as under 
the previous rule, be presented to the court for the 
district in which the deposition would occur. Likewise, 
the court in whose name the subpoena is issued is 
responsible for its enforcement. 

Third, in order to relieve attorneys of the need to 
secure an appropriate seal to affix to a subpoena issued 
as an officer of a distant court, the requirement that 
a subpoena be under seal is abolished by the provisions 
of paragraph (a)(1). 

Fourth, Paragraph (a)(1) authorizes the issuance of 
a subpoena to compel a non-party to produce evidence 
independent of any deposition. This revision spares the 
necessity of a deposition of the custodian of evidentiary 
material required to be produced. A party seeking 
additional production fronT a person subject to such a 
subpoena may serve .an additional subpoena requiring 
additional production at the same time and place. 

Fifth, Paragraph (a)(2) makes clear that the person 
subject to the subpoena is required to produce materials 
in that person's control whether or not the materials are 
located within the district or within the territory 
within which the subpoena can be served. The non-party 
witness is subject to the same scope of discovery under 
this rule as that person would be as a party to whom a 
request is addressed pursuant to Rule 34. 

Sixth, Paragraph (a)(1) requires that the subpoena 
include a statement of the rights and duties of witnesses 
by setting forth in full the text of the new subdivisions 
(c) and (d). 

Seventh, the revised rule authorizes the issuance of 
a subpoena to compel the inspection of premises in the 
possession of a non-party. Rule 34 has authorized such 
inspections of premises in the possession of a party as 
discovery compelled under Rule 37, but prior practice 
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required an independent proceeding to secure such relief 
ancillary to the federal proceeding when the premises 
were not in the possession of a party. Practice in some 
states has lon'g authorized such use of a subpoena for 
this purpose without apparent adverse consequence. 

Subdivision fb^. Paragraph (b)(1) retains the text 
of the former subdivision (c) with minor changes. 

The reference to the United States marshal and deputy 
marshal is deleted because of the infrequency of the use 
of these officers for this purpose. Inasmuch as these 
officers meet the age requirement, they may still be used 
if available. 

A provision requiring service of prior notice 
pursuant to Rule 5 of compulsory pretrial production or 
inspection has been added to paragraph (b)(1). The 
purpose of such notice is to afford other parties an 
opportunity to object to the production or inspection, 
or to serve a demand for additional documents or things. 
Such additional notice is not needed with respect to a 
deposition because of the requirement of notice imposed 
by Rule 30 or 31. But when production or inspection is 
sought independently of a deposition, other parties may 
need notice in order to monitor the discovery and in 
order to pursue access to any information that may or 
should be produced. 

Paragraph (b)(2) retains language formerly set forth 
in subdivision (e) and extends its application to 
subpoenas for depositions or production. 

Paragraph (b)(3) retains language formerly set forth 
in paragraph (d)(1) and extends its applications to 
subpoenas for trial or hearing or production. 

Subdivision (cl. This provision is new and states 
the rights of witnesses. It is not intended to diminish 
rights conferred by Rules 26-37 or any other authority. 

Paragraph (c)(1) gives specific application to the 
principle stated in Rule 26(g) and specifies liability 
for earnings lost by a non-party witness as a result of 
a misuse of the subpoena. No change in existing law is 
thereby effected. Abuse of a subpoena is an actionable 
tort. Board of Ed. v. Farminadale Classroom Teach. Ass'n. 
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38 H.Y.2d 397, 380 N.Y.S.2d 635, 343 N.E.2d 278 (X975), 
and the duty of the attorney to the non-party is also 
embodied in Model Qule of Professional Conduct 4.4. The 
liability of the attorney is correlative to the expanded 
power of the attorney to issue subpoenas. The liability 
may include the cost of fees to collect attorneys' fees 
owed as a result of a breach of this duty. 

Paragraph (c)(2) retains language from the former 
subdivision (b) and paragraph (d)(1). The 10-day period 
for response to a subpoena is extended to 14 days to 
avoid the complex calculations associated with short time 
periods under Rule 6 and to allow a bit more time for 
such objections to be made. 

A non-party required to produce documents or 
materials is protected against significant expense 
resulting from involuntary assistance to the court. This 
provision applies, for example, to a non-party required 
to provide a list of class members. The court is not 
required to fix the costs in advance of production, 
although this will often be the most satisfactory 
accommodation to protect the party seeking discovery from 
excessive costs. In some instances, it may be preferable 
to leave uncertain costs to be determined after the 
materials have been produced, provided that the risk of 
uncertainty is fully disclosed to the discovering party. 
See, e.g.. United States v. Columbia Broadcasting 
Systems. Inc.. 666 F.2d 364 (9th Cir. 1982). 

Paragraph (c)(3) explicitly authorizes the quashing 
of a subpoena as a means of protecting a witness from 
misuse of the subpoena power. It replaces and enlarges 
on the former subdivision (b) of this rule and tracks the 
provisions of Rule 26(c). While largely repetitious, 
this rule is addressed to the witness who may read it on 
the subpoena, where it is required to be printed by the 
revised paragraph (a)(1) of this rule. 

Subparagraph (c) (3) (A) identifies those circumstances 
in which c subpoena must be quashed or modified. It 
restates the former provisions with respect to the limits 
of mandatory travel that are set forth in the former 
paragraphs (d)(2) and (e)(1), with one important change. 
Under the revised rule, a federal court can compel a 
witness to come from any place in the state to attend 
trial, whether or not the local state law so provides. 
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This extension is subject to the qualification provided 
in the next paragraph, which authorizes the court to 
condition enforcement of a subpoena compelling a 
non-party witness to bear substantial expense to attend 
trial. The traveling non-party witness may be entitled 
to reasonable compensation for the time and effort 
entailed. 

Clause (c)(3)(A)(iv) requires the court to protect 
all persons from undue burden imposed by the use of the 
subpoena power. Illustratively, it might be unduly 
burdensome to compel an adversary to attend trial as a 
witness if the adversary is known to have no personal 
knowledge of matters in dispute, especially so if the 
adversary would be required to incur substantial travel 
burdens. 

Subparagraph (c)(3)(B) identifies circumstances in 
which a subpoena should be quashed unless the party 
serving the subpoena shows a substantial need and the 
court can devise an appropriate accommodation to protect 
the interests of the witness. An additional circumstance 
in which such action is required is a request for costly 
production of documents; that situation is expressly 
governed by subparagraph (b)(2)(B). 

Clause (c)(3)(B)(1) authorizes the court to quash, 
modify, or condition a subpoena to protect the person 
subject to or affected by the subpoena from unnecessary 
or unduly harmful disclosures of confidential 
information. It corresponds to Rule 26(c)(7). 

Clause (c)(3)(B)(ii) provides appropriate protection 
for the intellectual property of the non-party witness; 
it does not apply to the expert retained by a party, 
whose information is subject to the provisions of Rule 
26(b)(4). A growing problem has been the use of 
subpoenas to compel the giving of evidence and 
information by unretained experts. Experts are not 
exempt from the duty to give evidence, even if they 
cannot be compelled to prepare themselves to give 
effective testimony, e.g.. garter-Wallace. Inc. v. Otte. 
474 F.2d 529 (2d Cir. 1972), but compulsion to give 
evidence may threaten the intellectual property of 
experts denied the opportunity to bargain for the value 
of their services. See generally Maurer, Compelling the 
Expert Witness a Fairness and Utility Under the Federal 
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Rules of Civil Procedure. 19 GA.L.REV. 71 (1984); Note, 
Discovery and Testimony of Unretained Experts. 1987 DUKE 
L.J. 140. Arguably the compulsion to testify can be 
regarded as a "taking" of intellectual property. The 
rule establishes the right of such persons to withhold 
their expertise, at least unless the party seeking it 
makes the kind of showing required for a conditional 
denial of a motion to quash as provided in the final 
sentence of subparagraph (c)(3)(B); that requirement is 
the same as that necessary to secure work product under 
Rule 76(b)(3) and gives assurance of reasonable 
compensation. The Rule thus approves the accommodation 
of competing interests exemplified in United States v. 
Columbia Broadcasting Systems Inc.. 666 F.2d 364 (9th 
Cir. 1982). See also Wright v. Jeep Corporation. 547 F. 
Supp. 871.(E.D. Mich. 1982). 

As stated in Kaufman v. Edelstein. 539 F.2d 811, 822 
(2d Cir. 1976), the district court's discretion in these 
matters should be informed by "the degree to which the 
expert is being called because of his knowledge of facts 
relevant to the case rather than in order to give opinion 
testimony; the difference between testifying to a 
previously formed or expressed opinion and forming a new 
one; the possibility that, for other reasons, the witness 
is a unique expert; the extent to which the calling party 
is able to show the unlikelihood that any comparable 
witness will willingly testify; and the degree to which 
the witness is able to show that he has been oppressed 
by having continually to testify...." 

Clause (c)(3)(B)(iii) protects non-party witnesses 
who may be burdened to perform the duty to travel in 
order to provide testimony at trial. The provision 
requires the court to condition a subpoena requiring 
travel of more than 100 miles on reasonable compensation. 

Subdivision (d). This provision is new. Paragraph 
(d)(1) extends to non-parties the duty imposed on parties 
by the last paragraph of Rule 34(b), which was added in 
1980. 

Paragraph (d)(2) is new and corresponds to the new 
Rule 26(b)(5). Its purpose is to provide a party whose 
discovery is constrained by a claim of privilege or work 
product protection with information sufficient to 
evaluate such a claim and to resist if it seems 

42 



unjustified. The person claiming a privilege or 
protection cannot decide the limits of that party's own 
entitlement. f 

A party receiving a discovery request who asserts a 
privilege or protection but fails to disclose that claim 
is at risk of waiving the privilege or protection. A 
person claiming a privilege or protection who fails to 
provide adequate information about the privilege or 
protection claim to the party seeking the information is 
subject to an order to show cause why the person should 
not be held in contempt under subdivision (e). Motions 
for such orders and responses to motions are subject to 
the sanctions provisions of Rules 7 and 11. 

A person served a subpoena that is too broad may be 
faced with p. burdensome task to provide full information 
regarding all that person's claims to privilege or work 
product protection. Such a person is entitled to 
protection that may be secured through an objection made 
pursuant to paragraph (c)(2). 

Subdivision (ê  . This provision retains most of the 
language of the former subdivision (f). 

"Adequate cause" for a failure to obey a subpoena 
remains undefined. In at least some circumstances, a 
non-party might be guilty of contempt for refusing to 
obey a subpoena even though the subpoena manifestly 
overreaches the appropriate limits of the subpoena power. 
E.g.. Walker v. City of Birmingham. 388 U.S. 307 (1967). 
But, because the command of the subpoena is not in fact 
one uttered by a judicial officer, contempt should be 
very sparingly applied when the non-party witness has 
been overborne by a party or attorney. The language 
added to subdivision (f) is intended to assure that 
result where a non-party has been commanded, on the 
signature of an attorney, to travel greater distances 
than can be compelled pursuant to this rule. 

43 



Rule 47. Selection of Jurors 
* * * * * 

# 

1 (b) ALTERNATE—JUnonSi The--eoert may-direct 
2 that—net—were- than-oin—jerore—in addition to—the 
3 regular—jury—be—called—and—impanelled—to—ei-fe—ae 
4 alternate juroroi—Alternate -juroro in the order in 
5 which—they—are—eailcd—ohall—replace—juroro—whe-r 
6 prior- to -the time the—jury-retires-to con-eider ito 
7 verdict;—become—or—are—found—fee—be—enable—er 
8 diequeli4-i-od—fee—perform their- du t ioo i —- - Alfeernate 
9 j uro-ra—ohall—be—drawn—in—the—same—manner-;—ohall 
10 have- the -game qualifioationo;—ohall be oubjeet- -to 
11 the oamo examination and challongeo; oha-11 take the 
12 same—eath-;—and—ohall—have—the—same—functiono, 
13 powcro y—faelllt-ioo;—and—pri-vilogoo—as—the regular 
14 juroro-i—An- alternate- juro-r- who- does-not replace-a 
15 rogul-ar—juror—ohall—be—di-oehar-ged—after—the—jury 
16 rctirco—fee—conoider—its—verdict i Bach—aide—±-e 
17 entitled-to 1 peremptory challenge in-addition-to 
18 thooe otherwise-allowed--by-law-if 1 or 2 alternate 
19 • •Arc- "to •• "bo — •• 2 • •pcgeinptoi'y 
20 chal-l-cngea——or 4—ai-temate - -juroro -are—to be 
21 impanelled;—and 3 -peremptory challongeo—i-f-S or-6 
22 alternate—juroro—are—fee—be—impanelled-. The 
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23 additional—pewptwy g t e H a a y - - m a y — b e — m c d 
24 againot—an—alternate—jww —only,—and—the—other 
25 peremptory chollengenallowed by—taw—ohatl—not—be 

t 

26 wood againot an alternate juror. 

27 PEREMPTORY CHALLENGES. The court ahall allow the 
28 number of peremptory .challenges provided ..by. 28. 
29 U.S. C. 4 1870. 
30 fc) EXCUSE. The court may for good cause 
31 excuse a Iuroy .from service during triql oy 
32 deliberation. 

COMMITTEE NOTE 
Subdivision (bl . The former provision for alternate 

jurors is Btricken and the institution of the alternate 
juror abolished. 

The former rule reflected the long—standing 
assumption that a jury would consist of exactly twelve 
members. It provided for additional jurors to bo used 
as substitutes for jurors who are for any reason excused 
or disqualified from service after the commencement of 
the trial. Additional jurors were traditionally 
designated at the outset of the trial, and excused at the 
close of the evidence if they had not been promoted to 
full service on account of the elimination of one of the 
original jurors. 

The use of alternate jurors has been a source of 
dissatisfaction with the jury system because of the 
burden it places on alternates who are required to listen 
to the evidence but denied the satisfaction of 
participating in its evaluation. 

Subdivision Icl. This provision makes it clear that 
the court may in appropriate circumstances excuse a juror 
during the jury deliberations without causing a mistrial. 
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Sickness, family emergency or juror miscondct that might 
occasion a mistrial are examples of appropriate grounds 
for excusing a juror. It is not grounds for the 
dismissal of a juror that the juror refuses to join with 
fellow jurors in reaching a unanimous verdict. 

Rule 48. Jurico ef Looo Than Twelve—Majority 
Verdict H""her of Jurors—Participation in 
Verdict 

1 —parties—may—stipulate—that—the—jury—shall 
2 eonsiot of any number -lego—than—twelve or—that—a 
3 verdict or a finding of a stated majority of—the 
4 jurors shall be taken as the verdict or -finding of 

7 and not more than twelve members and all jurors 
8 shall participate in the verdict unless excused 
9 from Bervice by the court pursuant to Rule A7(c\. 
10 Unless the parties otherwise stipulate. (1) the 
11 verdict shall be unanimous and (2) no verdict shall 
12 be taken from a jury reduced in size to fewer than 
13 qix members. 

The former rule was rendered obsolete by the adoption 
in many districts of local rules establishing six SB the 
standard size for a civil jury-

It appears that the minimum size of a jury consistent 
with the Seventh Amendment is six. Cf. BalLew v. 

5 
6 The court shall seat a 1urv of not fewer than six 

COMMITTEE NOTE 
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Georgia. 435 U.S. 223 (1978) (holding that a conviction 
based on a jury of less than six is a denial of due 
process of law). If the parties agree to trial before 
a smaller jury, a verdict can be taken, but the parties 
should not other than in exceptional circumstances be 
encouraged to waive the right to a jury of six, not only 
because of the constitutional stature of the right, but 
also because smaller juries are more erratic and less 
effective in serving to distribute responsibility for the 
exercise of judicial power. 

Because the institution of the alternate juror has 
been abolished by the proposed revision of Rule 47, it 
will ordinarily be prudent and necessary, in order to 
provide for sickness or disability among jurors, to seat 
more than six jurors. The use of jurors in excess of six 
increases the representativeness of the jury and harms 
no interest of a party. Ray v. Parkside Surgery Center, 
13 F. R. Serv. 585 (6th cir. 1989). 

If the court takes the precaution of seating a jury 
larger than six, an illness occurring during the 
deliberation period will not result in a mistrial, as it 
did formerly, because all seated jurors will participate 
in the verdict and a sufficient number will remain to 
render a unanimous verdict of six or more. 

In exceptional circumstances, as where a jury suffers 
depletions during trial and deliberation that are greater 
than can reasonably be expected, the parties may agree 
to be bound by a verdict rendered by fewer than six 
jurors. The court should not, however, rely upon the 
availability of such an agreement, for the use of juries 
smaller than six is problematic for reasons fully 
explained in Ballew v. Georgia, supra. 

Rule 50. Motion fee a Directed Verdict and for 
Judgment Notwithstanding the Verdict as a Matter 

of Law in Actions Tried by Jury; Alternative 
Motion for New Trial: Conditional Rulings 

1 (a) MOTION—FOR—DIRECTED—VEnDICTi—WHEN—MADE; 
2 EFFECTi A party who moves—for a directed vcrdi-ofe 
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3 at- the—elooe of-the evidence offered-by an opponent 

5 net—granted; without having reserved -the right oo 
6 to do and to the oaaa extent ao—if the motion had 
7 net—been—made.—ft—notion—for—a—directed—verdict 
8 which—is—net—granted—is—net—a- waiver—ef—trial—by 
9 jury—even—though—ail—partfoa—to—the—action—have 
10 moved—for—directed—vcrdicto » A—motion—#e*—a 
11 directed -verdict ohall—state—the—a pee if io—greundo 
12 therefori—The order of the court granting a -motion 
13 -f-er—a directed—verdict—is—effective—without—any 
14 aoocnt of the "-jury. 
15 JUDGMENT AS A MATTER OF LAW 
16 fll If during a trial by jury a party has 
17 been fully heard with respect to an issue and 
IB there ia no legally sufficient evidentiary basis 
19 for a reasonable jury to have found for that 
20 party with respect to that issue, the court may 
21 grant a motion for judgment as a matter of law 
22 against that party on any claim, counterclaim. 
23 cross-claim, or third party claim that cannot 
24 under the controlling law be maintained without 
25 a favorable finding on that issue. 
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26 12J Motions for judgment as a matter of law 
may be made at any time before submission of the 
case to the jury. Such a motion shall specify 

27 
28 
29 the judgment sought and the law and the facts on 
30 which the moving party is entitled to the 
31 judgment. 
32 (b) RENEWAL OF MOTION FOR JUDGMENT AFTER TRIAL; 
33 ALTERNATIVE MOTION FOR NEW TRIAL JUDGMENT 
34 NOTWITHSTANDING THE VEIIDICT. Whenever a motion for 

36 at the close of all the evidence is denied or for 
37 any reason is not granted, the court is deemed to 
38 have submitted the action to the jury subject to a 
39 later determination of the legal questions raised 
40 by the motion. guch a motion may be renewed by 
41 service and filing-'Mnot later than 10 days after 
42 entry of judgment-?—a—party—who—hae—moved——a 
43 directed verdict may move to have the verdict and 
44 any judgment entered thereon oot aoidc and to have 
45 judgment—entered—in accordance—with—the party's 

47 mot returned aueh partyj—within lO dayo after the 
48 jury hao been dioeharged, -may move for judgment—im 
49 accordance with-thc party's motion for -a directed 

35 a directed verdict judgment as a matter of law made 

46 
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59 
60 

61 

6 2 

63 
64 
65 
66 
67 
68 

69 
70 
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verdict. A notion for a new trial under Rule 59 
may be joined with a renewal of the motion for 

m 

judgment as a matter of law, or a new trial may be 
prayed—for requested in the alternative, if a 
verdict was returned^, the court mav. in disposing 
of the renewed motion, allow the judgment to stand 
or may reopen the judgment and either order a new 
trial or direct the entry of judgment as a matter 
of law if the rcquootod verdict had been directed. 
If no verdict was returned^, the court mav, in 
disposing of the renewed motion, direct the entry 
of judgment as a matter of law if—the requested 
verdict had been-dirooted or may order a new trial. 

(C) SAKEl CONDITIORAL RULINGS ON GRANT OF MOTION 
FOR JUDGMENT AS A MATTER OF LAW. 

(1) If the renewed motion for judgment 
notwithstanding—the—verdict,—provided—for—in 
subdivision (b)• of this rule, as a matter of law 
is granted, the court shall also rule on the 
motion for a new trial, if any, by determining 
whether it ahould be granted if the judgment is 
thereafter vacated or reversed, and shall specify 
the grounds for granting or denying the motion 
for the new trial. If the motion for a new 



74 trial is thus conditionally granted, the order 
75 thereon does not affect the finality of the 
76 judgment. In case the motion for a new trial has 
77 been conditionally granted and the judgment is 
78 reversed on appeal, the new trial shall proceed 
79 unless the appellate court has otherwise ordered. 
80 In case the motion for a new trial has been 
81 conditionally denied, the appellee on appeal may 
82 assert error in that denial; and if the judgment 
83 is reversed on appeal, subsequent proceedings 
84 shall be in accordance with the order of the 
85 appellate court. 
86 (2) The party whooc—verdict—has—been—eet 
87 aaide-on motion for judgment notwithstanding the 
88 verdict against whom judgment as a matter of law 
89 has been rendered may serve a notion for a new 
90 trial pursuant to Rule 59 not later than 10 days 
91 after entry of the judgment notwithotanding —the 
92 vordiet. 
93 (d)' SAME: DENIAL OF MOTION FOR JUDGMENT AS A 
94 MATTER OF LAW. If the motion for judgment 
95 notwithstanding the verdict as a matter of jaw is 
96 denied, the party who prevailed on that motion may, 
97 as appellee, assert grounds entitling the party to 
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98 a new trial in the event the appellate court 
99 concludes that the trial court erred in denying the 
100 motion for judgment notwithstanding—fche—vogdiot. 
101 If the appellate court reverses the judgment, 
102 nothing in this rule precludes it from determining 
103 that the appellee is entitled to a new trial, or 
104 from directing the trial court to determine whether 
105 a new trial shall be granted. 

COMMITTEE NOTE 
{Subdivision fal . The revision of this subdivision 

aims to facilitate the exercise by the court of its 
responsibility to assure the fidelity of its judgment to 
the controlling law, a responsibility imposed by the Due 
Process Clause of the Fifth Amendment. Cf. Galloway v. 
United States. 319 U. S. 372 (1943). 

The revision abandons the familiar terminology of 
direction of verdict for several reasons. The term is 
misleading as a description of the relationship between 
judge and jury. It is also freighted with anachronisms 
some of which are the subject of the text of former 
subdivision (a) of this rule that is deleted in this 
revision. Thus, it should not be necessary to state in 
the text of this rule that a motion made pursuant to it 
is not a waiver of the right to jury trial, and only the 
antiquities of directed verdict practice sugqest that it 
might have been. The term "judgment as a matter of law" 
is an almost equally familiar term and appears in the 
text of Rule 56; its use in Rule 50 calls attention to 
the relationship between the two rules. Finally, the 
change enables the rule to refer to preverdict and 
post-verdict motions with a terminology that does not 
conceal the common identity of two motions made at 
different times in the proceeding. 
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If a motion is denominated a motion for directed 
verdict or for judgment notwithstanding the verdict, the 
party's error is merely formal. Such a motion should be 
treated as a motion for judgment as a matter of law in 
accordance with this rule. 

Paragraph (a)(1) articulates the standard for the 
granting of a motion for judgment as a matter of law. 
It effects no change in the existing standard. That 
existing standard was not expressed in the former rule, 
but was articulated in long-standing case law. See 
generally Cooper, Directions for Directed Verdicts; A 
Compass for Federal Courts, 55 MINN. L. REV. 903 (1971). 
The expressed standard makes clear that action taken 
under the rule is a performance of the court's duty to 
assure enforcement of the controlling law and is not an 
intrusion on any responsibility for factual 
determinations conferred on the jury by the Seventh 
Amendment or any other provision of federal law. Because 
this standard is also used as a reference point for entry 
of summary judgment under 56(a), it serves to link the 
two related provisions. 

The revision authorizes the court to perform its duty 
to enter judgment as a matter of law at any time during 
the trial, as soon as it is apparent that either party 
is unable to carry a burden of' proof that is essential 
to that party's case. Thus, the second sentence of 
paragraph (a)(1) authorizes the court to consider a 
motion for judgment as a matter of law as soon as a party 
has completed a presentation on a fact essential to that 
party's case. Such early action is appropriate when 
economy and expedition will be served. In no event, 
however, should the court enter judgment against a party 
who has not been apprised of the materiality of the 
dispositive fact and been afforded an opportunity to 
present any available evidence bearing on that fact. In 
order further to facilitate the exercise of the authority 
provided by this rule, Rule 16 is also revised to 
encourage the court to schedule an order of trial that 
proceeds first with a presentation on an issue that is 
likely to be dispositive, if such an issue is identified 
in the course of pretrial. Such scheduling can be 
appropriate where the court is uncertain whether 
favorable action should be taken under Rule 56. Thus, 
the revision affords the court the alternative of denying 
a motion for summary judgment while scheduling a separate 
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trial of the issue under Rule 42(b) or scheduling the 
trial to begin with a presentation on that essential fact 
which the opposing party seems unlikely to be able to 
maintain. 

Paragraph (a)(2) retains the requirement that a 
motion for judgment be made prior to the close of the 
trial, subject to renewal after a jury verdict has been 
rendered. The purpose of this requirement is to assure 
the responding party an opportunity to cure any 
deficiency in that party's proof that may have been 
overlooked until called to the party's attention by a 
late motion for judgment. Cf. Farley Transp. Co. v. 
Santa Fe Trail Transp. Co.. 786 F.2d 1342 (9th Cir. 1986) 
("If the moving party is then permitted to make a later 
attack on the evidence through a motion for judgment 
notwithstanding the verdict or an appeal, the opposing 
party may be prejudiced by having lost the opportunity 
to present additional evidence before the case was 
submitted to the jury"); Benson v. Allohin. 786 F.2d 268 
(7th Cir. 1986) ("the motion for directed verdict at the 
close of all the evidence provides the nonmovant an 
opportunity to do what he can to remedy the deficiencies 
in his case ...); McLaughlin v. The Fellows Gear Shpper 
Cq-. 4 F.R.Serv. 3d 607 (3d Cir. 1986) (per Adams, J., 
dissenting: "This Rule serves important practical 
purposes in ensuring that neither party is precluded from 
presenting the most persuasive case possible and in 
preventing unfair surprise after a matter has been 
submitted to the jury"). At one time, this requirement 
was held to be of constitutional stature, being compelled 
by the Seventh Amendment. Cf. S locum v New York 
Insurance Co.. 228 U.S. 364 (1913). But cf. Baltimore 
t Carolina Line v. Redman. 295 U.S. 654 (1935). 

The second sentence of paragraph (a)(2) does impose 
a requirement that the moving party articulate the basis 
on which a judgment as a matter of law might be rendered. 
The articulation is necessary to achieve the purpose of 
the requirement that the motion be made before the case 
is submitted to the jury, so that the responding party 
may seek to correct any overlooked deficiencies in the 
proof. The revision thus alters the result in cases in 
which courts have used various techniques to avoid the 
requirement that a motion for a directed verdict be made 
as a predicate to a motion for judgment notwithstanding 
the verdict. E.g., Benson v. AllPhin, 788 F. 2d. 268 
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(7th cir. 1986) (*this circuit has allowed something less 
than a formal motion for directed verdict to preserve a 
party's right to move for judgment notwithstanding the 
verdict"). See generally 9 WRIGHT 6 MILLER, FEDERAL 
PRACTICE AMD PROCEDURE S 2537 (1971 and Supp.). The 
information required with the motion may be supplied by 
explicit reference to materials and argument previously 
supplied to the court. 

This subdivision deals only with the entry of 
judgment and not with the resolution of particular 
factual issues as a matter of law. The court may, as 
before, properly refuse to instruct a jury to decide an 
issue if a reasonable jury could on the evidence 
presented decide that issue in only one way. 

Subdivision fb). This provision retains the concept 
of the former rule that the post-verdict motion is a 
renewal of an earlier motion made at the close of the 
evidence. One purpose of this concept was to avoid any 
question arising under the Seventh Amendment. Montgomery 
Ward & Co. v. Duncan, 311 U.S. 243 (1940). It remains 
useful as a means of defining the appropriate issue posed 
by the post-verdict motion. A post-trial motion for 
judgment can be granted only on grounds advanced in the 
pre-verdict motion. E.g.. Kutner Buick. Inc. v. American 
Motors gorp.. 848 F. 2d 614 (3d cir. 1989). 

Often it appears to the court or to the moving party 
that a motion for judgment as a matter of law made at the 
close of the evidence should be reserved for a 
post-verdict decision. This is so because a jury verdict 
for the moving party moots the issue and because a 
preverdict ruling gambles that a reversal may result in 
a new trial that might have been avoided. For these 
reasons, the court may often wisely decline to rule on 
a motion for judgment as a matter of law made at the 
close of the evidence, and it is not inappropriate for 
the moving party to suggest such a postponement of the 
ruling until after the verdict has been rendered. 

In ruling on such a motion, the court should 
disregard any jury determination for which there is no 
legally sufficient evidentiary basis enabling a 
reasonable jury to make it. The court may then decide 
such issues as a matter of law and enter judgment if all 
other material issues have been decided by the jury on 
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the basis of legally sufficient evidence, or by the court 
as a matter of law. 

The revised rule is intended for use in this manner 
with Rule 49. Thus, the court may combine facts 
established as a matter of law either before trial under 
Rule 56 or at trial on the basis of the evidence 
presented with other facts determined by the jury under 
instructions provided under Rule 4 9 to support a proper 
judgment under this rule. 

This provision also retains the former requirement 
that a post-trial motion under the rule must be made 
within 10 days after entry of a contrary judgment. The 
renewed motion must be served and filed as provided by 
Rule 5. A purpose of this requirement is to meet the 
requirements of P. R. App. P. 4(a)(4). 

Subdivision (cl. Revision of this subdivision 
conforms the language to the change in diction set forth 
in subdivision (a) of this revised rule. 

Subdivision (d). Revision of this subdivision 
conforms the language to that of the previous 
subdivisions. 

Rule 52. Findings by the Court; Judgment on Partial 
Findings 

1 (a) EFFECT. In all actions tried upon the facts 
2 without a jury or with an advisory jury, the court 
3 shall find the facts specially and state separately 
4 its conclusions of law thereon, and judgment shall 
5 be entered pursuant to Rule 58; and in granting or 
6 refusing interlocutory injunctions the court shall 
7 similarly set forth the findings of fact and 
8 conclusions of law which constitute the grounds of 
9 its action. Requests for findings are not 
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10 necessary for purposes of review. Findings of 
11 fact, whether based on oral or documentary 
12 evidence, shall not be set aside unless clearly 
13 erroneous, and due regard shall be given to the 
14 opportunity of the trial court to judge of the 
15 credibility of the witnesses. The findings of a 
16 master, to the extent that the court adopts them, 
17 shall be considered as the findings of the court. 
18 It will be sufficient if the findings of fact and 
19 conclusions of law are stated orally and recorded 
20 in open court following the close of the evidence 
21 or appear in an opinion or memorandum of decision 
22 filed by the court. Findings of fact and 
23 conclusions of law are unnecessary on decisions of 
24 motions under Rule 12 or 56 or any other motion 
25 except as provided in Rule 41(b) subdivision (cj of 
26 tills yule. 
27 (b) AMENDMENT.* * * * * 
28 ICS JUDGMENT ON PARTIAL FINDINGS. If during a 
29 trial without a lurv a party has bpen fullv heard 
30 with respect to an issue and thg court finds 
31 aoainst tfte party on that issue, the court aav 
32 pnter judgment as a natter of law against that 
33 party on any claim, counterclaim, cross-claim or 
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34 third-party claim that cannot under the controlling 
35 law be maintained or defeated without a favorable 
36 finding on that issue, or the court may decline to 
37 render any judgment until the close of all the 
38 evidence. Such a judgment shall be supported by 
39 findings of fact and conclusions of law as required 
40 by subdivision fa> of this rule. 

COMMITTEE NOTE 

Subdivision (c) is added. It parallels the revised 
Rule 50(a), but is applicable to non-jury trials. It 
authorizes the court to enter judgment at any time that 
it can appropriately make a dispositive finding of fact 
on the evidence. 

The new subdivision replaces part of Rule 41(b), 
which formerly authorized a dismissal at the close of the 
plaintiff'6 case if the plaintiff had failed to carry an 
essential burden of proof. Accordingly, the reference 
to Rule 41 formerly made in subdivision (a) of this rule 
is deleted. 

As under the former Rule 41(b), the court retains 
discretion to enter no judgment prior to the close of the 
evidence. 

Judgment entered under this rule differs from a 
summary judgment under Rule 56 in the nature of the 
evaluation made by the court. A judgment on partial 
findings is made after the court has heard all the 
evidence bearing on the crucial issue of fact, and the 
finding is reversible only if the appellate court finds 
it to be "clearly erroneous." A summary judgment, in 
contrast, is made on the basis of facts established on 
account of the absence of contrary evidence or 
presumptions; such establishments of fact are rulings on 
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questions of law as provided in Rule 56(a) and are not 
shielded by the "clear error" standard of review. 

Rule 53. Masters 

1 (e) REPORT. 
2 (1) Contents and Filing. The master shall 
3 prepare a report upon the matters submitted to 
4 the master by the order of reference and, if 
5 required to make findings of fact and conclusions 
6 of law, the master shall set them forth in the 
7 report. The master shall file the report with 
8 the clerk of the court and serve on all parties 
9 notice of the filing. I±n an action to be tried 
10 without a jury, unless otherwise directed by the 
11 order of reference, the master shall file with it 
12 the report a transcript of the proceedings and of 
13 the evidence and the original exhibits. The 
14 eleek eMail forthwith mail to all parties setiec 
15 ef the filing. Unless otherwise directed by the 
16 order of reference, the master shall serve a copy 
17 of the report on each party. 
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COMMITTEE MOTE 
The purpose of the revision is to expedite 

proceedings before a master. The former rule required 
only a filing of the master's report, with the clerk then 
notifying the parties of the filing. To receive a copy, 
a party would then be required to secure it from the 
clerk. By transmitting directly to the parties, the 
master can save some efforts of counsel. Some local 
rules have previously required such action by the master. 

Rule 63. Bieability Inability of a Judge to__ 
Proceed 

1 If by—taaoon—of—death, o ie-kneao or—other 
2 disability,—a judge before whom an action-has been 
3 tried p .trjal or hearing has been commenced, and, the 
4 judge is unable to perform—the—duties—to—be 
5 performed by the -court—under- those ruloo proceed. 
6 after-a verdict io returned or- findings of fact and 
7 eonolus-iono-of • law are filed, then any other judge 
8 regularly sitting- 4ft -or—assigned to—the—court—±-ft 
9 which—the—action—was—tried may perform—these 
10 duties-; proceed with it but if such-other- judge io 
11 satisfied—that—sueh—ether—judge—cannot—perform 
12 those - duties—because—such—ether—judge—did—net 
13 preeidc at the -trial- or for any other reaoen, ouch 
14 ether—judge may—in oueh other—judge's discretion 
15 grant a new -trial upon certifying familiarity with 
16 the record determining that the proceedings in 
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17 the case may be completed without prejudice to the 
18 parties. In a hearing or trial without a lurv. the 
19 successor ludue shall at the request of a party 
20 recall any witness whose testimony is material and 
21 disputed apd who is available to testify again 
22 without undue burden. The successor judge may also 
23 recall any other witness. 

COMMITTEE NOTE 
The revision substantially displaces the former rule. 

The former rule was limited to the disability of the 
judge, and made no provision for disqualification or 
possible other reasons for the withdrawal of the judge 
during proceedings. In making provision for other 
circumstances, the revision is not intended to encourage 
judges to discontinue participation in a trial for any 
but compelling reasons. Cf. United States v. Lane. 708 
F. 2d 1394, 1395-1397 (9th cir. 1983). Manifestly, a 
substitution should not be made for the personal 
convenience of the court, and the reasons for a 
substitution should be stated on the record. 

The former rule made no provision for the withdrawal 
of the judge during the trial, but was limited to 
disqualification after trial. Several courts concluded 
that the text of the former rule prohibited substitution 
of a new judge prior to the points described in the rule, 
thus requiring a new trial, whether or not a fair 
disposition was within reach of a substitute judge. 
E.g.. Whalen v. Ford Motor Credit Co.. 684 F.2d 272 (4th 
Cir. 1982, en banc) cert, denied, 459 U.S. 910 (1982) 
(jury trial); Arrow-Hart. Inc. v. Philip Carev Co.. 552 
F.2d 711 (6th Cir. 1977) (non-jury trial). See generally 
Comment, The Case of the Dead Judaea Fed.R.Civ.P. 63i 
Whalen v. Ford Motor Credit Co.. 67 MINN. L. REV. 827 
(1983). 

The increasing length of federal trials has made it 
likely that the number of trials interrupted by the 
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disability of the judge will increase. An efficient 
mechanism for completing these cases without unfairness 
is needed to prevent unnecessary expense and delay. To 
avoid the injustice that may result if the substitute 
judge proceeds despite unfamiliarity with the action, the 
new Rule provides, in language similar to Federal Rule 
of Criminal Procedure 25(a), that the successor judge 
must certify familiarity with the record and determine 
that the case may be completed before that judge without 
prejudice to the parties. This will necessarily require 
that there be available a transcript or a videotape of 
the proceedings prior to substitution. If there has been 
a long but incomplete jury trial, the prompt availability 
of the transcript or videotape is crucial to the 
effective use of this rule, for the jury cannot long be 
held while an extensive transcript is prepared without 
prejudice to one or all parties. 

The revised text authorizes the substitute judge to 
make a finding of fact at a bench trial based on evidence 
heard by a different judge. This may be appropriate in 
limited circumstances. First, if a witness has become 
unavailable, the testimony recorded at trial can be 
considered by the successor judge pursuant to F. R. Ev. 
804, being equivalent to a recorded deposition available 
for use at trial pursuant to Rule 32. For this purpose, 
a witness who is no longer subject to a subpoena to 
compel testimony at trial is unavailable. Secondly, the 
successor judge may determine that particular testimony 
is not material or is not disputed, and so need not be 
reheard. The propriety of proceeding in this manner may 
be marginally affected by the availability of a videotape 
record; a judge who has reviewed a trial on videotape may 
be entitled to greater confidence in his or her ability 
to proceed. 

The court would, however, risk error to determine the 
credibility of a witness not seen or heard who is 
available to be recalled. Cf. Anderson v. City of 
Bessemer Citv NC. 470 0. S. 564, 575 (1985); Marshall v. 
Jerrico Inc. 446 0. S. 238, 242 (1980). See also ypited 
States v. Radatz. 447 U.S. 667 (1980). 
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Role 72. Magistrates; Pretrial Orders 
1 (a) NONDISPOSITIVE MATTERS. A Magistrate to 
2 whom a pretrial natter not dispositive of a claim 
3 or defense of a party is referred to hear and 
4 determine shall promptly conduct such proceedings 
5 as are required and vhen appropriate enter into the 
6 record a written order setting forth the 
7 disposition of the matter. Within 10 davs aftqr 
0 being served with a copy of the magistrate's order. 
9 a party may serve and file objections to the order; 
10 a party may not thereafter assign as error a defect 
11 in the magistrate's order to which objection was 
12 not timely made. The district judge to whom the 

13 case is assigned shall consider such objections 
14 made by tho-peustiee, provided they ago oe-gvad and 
15 filed -within 10 days after entry nf the-order? and 
16 shall nodify or set aside any portion of the 
17 magistrate's order found to be clearly erroneous or 
18 contrary to law. 

COMMITTEE NOTE 
This amendment is intended to eliminate a discrepancy 

in measuring the 10 days for serving and filing 
objections to a magistrate's action under subdivisions 
(a) and (b) of this Rule. The rule as promulgated in 
1983 required objections to the magistrate's handling of 
nondispositive matters to be served and filed within 10 
days of entry of the order, but required objections to 
dispositive motions to be made within 10 days of being 
served with a copy of the recosaended disposition. 
Subdivision (a) is here amended to conform to subdivision 
(b) to avoid any confusion or technical defaults, 
particularly in connection with magistrate orders that 
rule on both dispositive and nondispositive matters. 

The amendment is also intended to assure that 
objections to magistrate's orders that are not timely 
made shall not be considered. CSPPflr* Rule 51. 
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Rule 77. District Courts and Clerks 
• • • • * 

(d) NOTICE OF ORDER OR JUDGMENTS. 
1 Immediately upon the entry of an order or Judgment 
2 the clerk shall serve a notice of the entry by mail 
3 in the manner provided for in Rule 5 upon each 
4 party who is not in default for failure to appear, 
5 and shall make a note in the docket of the mailing. 
6 6ueh s r i M m io sufficient notice fee all purpooco 
7 ie*—whieh—notice—of—the—entry—of—an—order—to 
8 required—by—thcoc—rules;—but aAny party may. in 
9 addition serve a notice of such entry in the manner 
10 provided in Rule 5 for the service of papers. Lack 
11 of notice of the entry by the clerk does not affect 
12 the time to appeal or relieve or authorize the 
13 court to relieve a party for failure to appeal 
14 within the time allowed, except as permitted in 
15 Rule 4(a) of the Pederal Rules of Appellate 
16 Procedure. 

COMMITTEE NOTE 
This revision is a companion to the concurrent 

amendment to Rule 4 of the Federal Rules of Appellate 
Procedure. The purpose of the revisions is to permit 
district courts to ease strict sanctions now imposed on 
appellants whose notices of appeal are filed late because 
of their failure to • receive notice of entry of a 
judgment. See, e.g. Tucker v. Commonwealth Land Title 
Ins. Co.. 800 F.2d 1054 (11th Cir. 1986); Ashbv 
Enterprises, Ltd. v. Weitnaan. Dvm t Associates. 780 F.2d 
1043 (D.C. Cir. 1986); In re OPM Leasing Services,. Inc. , 
769 F.2d 911 (2d Cir. 1985); Spika v. Village of Lombard. 
111. . 763 F. 2d 282 (7th Cir. 1985); Hall v. Cpmmunj.ty 
Mental Health Center of Beaver County. 772 F.2d 42 (3d 
Cir. 1985); Wilson v. Atwood v. Stark, 725 F.2d 255 (5th 
Cir. en banc), pert dismissed. 105 S.Ct. 17 (1984); Case 
v. BASF Wyapdotte. 727 F.2d 1034 (Fed. Cir. 1984), cert, 
denied. 105 S.Ct. 386 (1984); ftanslay v- Chesapeake t 
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O M P E-p.ftg,, 651 F.2d 226 (4th Cir. 1981); Buckeye 
• fl.? v" Electric Construction Co.. 569 F.2d 

Failure to receive notice may have increased in 
frequency with the growth in the caseload in the clerks' 
offices. The present strict rule imposes a duty on 
counsel to maintain contact with the court while a case 
is under submission. Such contact is more difficult to 
maintain if counsel is outside the district, as is 
increasingly common, and can be a burden to the court as 
well as counsel. 

The effect of the revisions is to place a burden on 
prevailing parties who desire certainty that the time for 
appeal is running. Such parties can take the initiative 
to assure that their adversaries receive effective 
notice. An appropriate procedure for such notice is 
provided in Rule 5. 

The revised rule lightens the responsibility but not 
the workload of the clerk's offices, for the duty of that 
office to give notice of entry of judgment must be 
maintained. 

Form 1A. Notice of Lawsuit and Request for Waiver of 
Service of Summons 

To: fFill in the name of the person to be served by a 
wypprtng jf service is necessary). on behalf gf̂  

fName of anv entity on whose behalf that peraon 
may be notified of the action!. 

A lawsuit has been commenced against (you or the 
entity on whose behalf you are addressed]. A copy of the 
complaint is attached to this notice. It has been filed 
in (name of district court!. It has been assigned docket 
PHW^T 

T^p purpose of this Notice and Request is to save the 
coat of service on vou of a summons in that action. 1 
hereby request that vou sign the enclosed waiver. Th« 
cost of service will be avoided if I receive a signed 
copy of this form frefore fat least 30 days 
after the date designated below as the date on which this 
Notice and Request is sent, or 60 days if addressee is 
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not in any judicial district of the United States!. 1 
enclose * «*f"ped and addressed envelope for other means 
of cost-ffpe return! for vour use. A" figfcga copy of the 
waiver is also attached for your records. 

If vou comply with this request and return this form, 
it will be filed with the court and no summons will be 
served on vou, but the action will proceed as if vou had 
been served on the date of filing. You will not be 
required to answer the complaint until f60 days 
from the date designated below as the date on which this 
notice is sent, or 90 davs if the addressee is not in any 
judicial district!. 

If vou do not comply. I will effect service in a 
manner authorized by the Federal Rules of Civil Procedure 
and will ask the court to require vou [or the party on 
whose behalf vou are served! to oav the full costs of 
such service. In that connection, please rea'd the 
statement of vour duty to waive the service of the 
summons which is set forth in officially prescribed 
language on the reverse side for at the foot! of the 
waiver form. 
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I affirm that this request is being sent^to YOU 90 
behalf of the claimant this day of « 19—• 

Signature of plaintiff's Attorney 

Form IB. ..Waiver of Service of Summons 

TQ: (plaintiff's name and address 1 

X acknowledge receipt of yogr request that I waive 
pgrvice of a summons in the action of TcaPtion 
of actiopl Wfligh is case np^ber fdoeket number 1 
pn the docket of the United States District Court for the 

. (name of district 1. I hgve aj.so received a 
copy of cpmplaint in the action, two copies of an 
instrument by which { can waive service of a summons and 
which formally explains the Duty to Waive Service, and 
a pepns by which I can retypn the signed waiver to_vau 
without gpst to me. 

I agree to save the cost of service on me of a sgysBons 
and an addltigngl cqpv of the complaint in this lawsuit 
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and I do not require that vou serve — in the manner 
provided bv Rule 4. 

I retain any defenses or objections I for the entity 
on whose behalf j addressed! m*y hflgfi to the lawsuit 
or the jurisdiction or venue of the court except any 
defense based on a defect in th< summons or in the 
service of the Bummons. 

I understand that a judgment may be entered against 
me for the party on whose behalf I am addressed! if I do 
not answer the complaint within the time allowed bv Rule 
12(E) of ^he Federal Rules of Civil Procedure, but that 
on no account will a judgment be entered before the date 
specified for mv answer in vour reqyest for this waiver. 

Signature of Addressee 
pgtg: 

Relationship to Defendant, if responding on behalf of an 
CP-Uty: 

TO BK PRINTED OK REVERSE SIDE OP THE WAIVER FORM PROVIDED BY 
THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COUNTS, OK SET 
FORTH AT THE FOOT OF THE WAIVER INSTRUMENT IP THE FORM IS HOT 
OSEDt 
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THE DUTY TO WAIVE SERVICE OF A SUMMONg 

Rule 4 of the Federal Rules of Civil Procedure 

requires all parties to cooperate in saving the 

cost of service of the summons and complaint. A 

defendant who is notified of an action and asked 

for a waiver of service of a summons will be 

required to bear the cost of such service unless 

good cause be shown for the failure to sign such a 

waiver. 

It is not good cause for a failure to waive 

gervice that a party believes that the complaint 

unfounded or that the action has been brought in an 

improper place or in a court that lacks 

jurlsdictjpn over the subject matter of the action 

pr over vour person or property. A party who 

waives service of the summons retains anv defenses 

or objections except anv that might relate to the 

glinrvn* o r t o t h e service of the summons and 

ppmplalnt. and may later object to the jurisdiction 

of the court or the place where the action has been 

fer<?Vflht. 
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A defendant who waives service of w ga—Bill must 
serve on the pn flp^wey to the complaint. 
The answer should also fre ftf-led with the court. If 
the answer is not served within the time allowed bv 
Rule 12(a), a default judgment may be taken against 
that defendant. A defendant is allowed more time 
to answer if service is waived than if the summons 
jj actually served. 

COMMITTEE NOTE 
These Forms 1A and IB reflect the revision of 

Rule 4. They replace Form 18-A. 

Form 18-A. [Abrogated] 
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The Supreme Court promulgated amendments to the forms 
accompanying the Federal Rules of Civil Procedure as part of 
the amendments sent to Congress on April 30, 1991. These 
amendments created Forms 1A and IB to accompany Rule 4 and 
abolished Form 18-A. This was inadvertent, because the Court 
did not promulgate the amendments to Rule 4 that required 
Forms 1A and IB. Congress, in Pub. L. 102-198, S 11(b), Dec. 
9, 1991, 105 Stat. 1626, corrected this mistake by repealing 
Forms 1A and IB and restoring Form 18A: 

SEC. 11. AMENDMENTS TO RULES OF CIVIL PROCEDURE. 

* * * * * 

(b) AMENDMENT TO FORMS. Form 1-A, Notice of Lawsuit and 
Request for Waiver of Service of Summons, and Form 1-B, Waiver of 
Service of Summons, included in the transmittal by the Supreme Court 
described in subsection (a), shall not be effective and Form 18-A, Notice 
and Acknowledgment for Service by Mail, abrogated by the Supreme 
Court in such transmittal, effective December 1, 1991, shall continue in 
effect on or after that date. 
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SUPPLEMENTAL RULES FOR CERTAIN ADMIRALTY AMD 
MARITIME CLAIMS 

RULE C. Actions in Rem: Special Provisions 
* * * * * 

1 (3) JUDICIAL AUTHORIZATION AND PROCESS. Except 
2 in actions by the United States for forfeitures or 
3 federal statutory violations, the verified 
4 complaint and any supporting papers shall be 
5 reviewed by the court and, if the conditions for an 
6 action is rem appear to exist, an order so stating 
7 and authorising a warrant for the arrest of the 
8 vessel or other property that is the subject of the 
9 action shall issue and be delivered to the clerk 
10 who shall prepare the warrant and deliver If 
11 the property la a vqpsel or a vessel and tangible 
12 property on board the vessel, the warrant ahal). be 
13 delivqpgd to the marshal for service. If other 
14 property, tangible or intangible is the subject of 
15 the action, the warrant shall be delivered by the 
16 clerk to a person pp organization authorized to 
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17 enforce It. who may be a marshal, a person or 
18 organisation contracted with bv the United States. 
19 a person specially appointed by the court for that 
20 purpose, or. if the potion j.s brought by the United 
21 States, any officer or employee of the United 
22 States. If the property that is the subject of the 
23 action consists in whole or in part of freight, or 
24 the proceeds of property sold, or other intangible 
25 property, the cleric shall issue a summons directing 
26 any person having control of the funds to show 
27 cause why they should not be paid into court to 
26 abide the judgment. Supplemental process enforcing 
29 the court's order may be issued by the cleric upon 
30 application without further order of the court. If 
31 the plaintiff or the plaintiff's attorney certifies 
32 that exigent circumstances make review by the court 
33 impracticable, the clerk shall issue a summons and 
34 warrant for the arrest and the plaintiff shall have 
35 the burden on a post-arrest hearing under Rule 
36 E(4){f) tp show that exigent circumstances existed. 
37 In actions by the United States for forfeitures for 
36 federal statutory violations, the clerk, upon 
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39 filing of the complaint, shall forthwith issue a 
40 summons and warrant for the arrest of the vessel or 
41 other property without requiring a certification of 
42 exigent circumstances. 
43 * * * * * 
44 (5) ANCILLARY PROCESS. In any action in rem in 
45 which process has been served as provided by this 
46 rule, if any part of the property that is the 
47 subject of the action has not been brought within 
48 the control of the court because it has been 
49 removed or sold, or because it is intangible 
50 property in the hands of a person who has not been 
51 served with process, the court may, on motion, 
52 order any parson having possession or control of 
53 such property or its proceeds to show cause why it 
54 should not be delivered into the custody of the 
55 marshal or other person or organization having a 
56 warrant fpr the arrest of the property, or paid 
57 into court to abide the judgment; and, after 
58 hearing, the court may enter such judgment as law 
59 and justice may require. 
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COMMITTEE NOTE 

These amendments are designed to conform the rule to 
Fed.R.Civ.P. 4, as amended. As with recent amendments 
to Rule 4, it is intended to relieve the Marshals Service 
of the burden of using its limited personnel and 
facilities for execution of process in routine 
circumstances. Doing so may involve a contractual 
arrangement with a person or organization retained by the 
govnernment to perform these services, or the use of 
other government officers and employees, or the special 
appointment by the court of persons available to perform 
suitably. 

The seizure of a vessel, with or without cargo, 
remains a task assigned to the Marshal. Successful 
arrest of a vessel frequently requires the enforcement 
presence of an armed government official and the 
cooperation of the United States Coast Guard and other 
governmental authorities. If the marshal is called upon 
to seize the vessel, it is expected that the same officer 
will also be responsible for the seizure of any property 
on board the vessel at the time of seizure that is to be 
the object of arrest or attachment. 

RULE E. Actions in Sam and Quasi in Ram: General 
Provisions 

1 (4) EXECUTION OF PROCESS; MARSHAL'S RETURN; 
2 CUSTODY OF PROPERTY; PROCEDURES FOR RELEASE. 

5 
4 
3 

6 

(a) In General. Upon issuance and 
delivery of the process, or, in the case of 
summons with process of attachment and 
garnishment, when it appears that the defendant 
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cannot be found within the district, the 
aarshal or other person or organization having 

1 a warrant shall forthwith execute the process 
1 in accordance with this subdivision (4), making 
1 due and prompt return. 
12 (b) Tangible Property. If tangible 
13 property is to be attached or arrested, the 
14 marshal or other person or organization having 
15 the warrant shall take it into the aarshal's 
16 possession for safe custody. If the character 
17 or situation of the property is such that the 
18 taking of actual possession is impracticable, 
19 the aarshal or other person executing the 
20 process shall execute the process by affixing 
21 a copy thereof to the property in a conspicuous 
22 place and by—leaving leave a copy of the 
23 complaint and process with the person having 
24 possession or the person's agent. In 
25 furtherance of the marshal's custody of any 
26 vessel the marshal is authorized to make a 
27 written request to the collector of customs not 
28 to grant clearance to such vessel until 
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29 notified by the marshal or deputy marshal or by 
30 the clerk that the vessel has been released in 
31 accordance with these rules. 
32 (c) Intangible Property. If intangible 
33 property is to be attached or arrested the 
34 marshal or other person or organization having 
35 the warrant shall execute the process by 
36 leaving with the garnishee or other obligor a 
37 copy of the complaint and process requiring the 
38 garnishee or other obligor to answer as 
39 provided in Rules B(3)(a) and C{6); or the 
4 0 marshal may accept for payment into the 
41 registry of the court the amount owed to the 
42 extent of the amount claimed by the plaintiff 
43 with interest and costs, in which event the 
44 garnishee or other obligor shall not be 
45 required to answer unless alias process shall 
46 be served. 
47 (d) Directions With Respect to Property in 
48 Custody. The marshal or other person pp 
49 organization having the warrant may at any time 
50 apply to the court for directions with respect 
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51 to property that has been attached or arrested, 
52 and shall give notice of such application to 
53 any or all of the parties as the court may 
54 direct. 
55 * * * * * 
56 (5) RELEASE OF PROPERTY. 
57 * * * * * 
58 (c) Release by Consent or Stipulation; 
59 Order of Court or Clerk; Costs. Any vessel, 
60 cargo, or other property in the custody of the 
61 marshal or other person or organization having 
62 the warrant may be released forthwith upon the 
63 marshal's acceptance and approval of a 
64 stipulation, bond, or other security, signed by 
65 the party on whose behalf the property is 
66 detained or the party's attorney and expressly 
67 authorizing such release, if all costs and 
68 charges of the court and its officers shall 
69 have first been paid. Otherwise no property in 
70 the custody of the marshal, other person or 
71 organisation having the warrant, or other 
72 officer of the court shall be released without 
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73 an order of the court; but such order may be 
74 entered as of course by the clerk, upon the 
75 giving of approved security as provided by law 
76 and these rules, or upon the dismissal or 
77 discontinuance of the action; but the marshal 
78 or other person or organization having the 
7 9 warrant shall not deliver any property so 
80 released until the costs and charges of the 
B1 officers of the court shall first have been 
82 paid. 
83 * * * * * 
84 (9) DISPOSITION OF PROPERTY; SALES 
85 * * * * * 
86 (b) Interlocutory Sales. If property that 
87 has been attached or arrested is perishable, or 
88 liable to deterioration, decay, or injury by 
89 being detained in custody pending the action, 
90 or if the expense of keeping the property is 
91 excessive or disproportionate, or if there is 
92 unreasonable delay in securing the release of 
93 property, the court, on application of any 
94 party or of the marshal, or other person or 
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95 organization having the warrant, may order the 
96 property or any portion thereof to be sold; 
97 and the proceeds, or so much thereof as shall 
96 be adequate to satisfy any judgment, may be 
99 ordered brought into court to abide the event 
100 of the action; or the court may, upon motion 
101 of the defendant or claimant, order delivery of 
102 the property to the defendant or claimant, upon 
103 the giving of security in accordance with these 
104 rules. 
105 (c) Sales, Proceeds. Ail sales of 
106 property shall be made by the marshal or a 
107 deputy marshal, or by other person or 
108 organization having the warrant, op by any 
109 other peeper—officer person assigned by the 
110 court where the marshal or other person or 
111 organization having the warrant is a party in 
112 interest; and the proceeds of sale shall be 
113 forthwith paid into the registry of the court 
114 to be disposed of according to law. 

COMMITTEE NOTE 

These amendments are designed to conform this rule to 
Ped. R. Civ. P. 4, as amended. They are intended to 
relieve the Marshals Service of the burden of using its 
limited personnel and facilities for execution of process 
in routine circumstances. Doing so may involve a 
contractual arrangement with a person or organization 
retained by the government to perform these services, or 
the use of other government officers and employees, or 
the special appointment by the court of persons available 
to perform suitably. 



AMENDMENTS TO FEDERAL RULES 
OF EVIDENCE* 

SUPREME COURT OF THE UNITED STATES 

April 30, 1991 
ORDERED 

1. That the Federal Rules of Evidence for the 
United States District Courts be, and they hereby are, 
amended by including therein amendments to Evidence 
Rules 404(b) and 1102. 

[See infra. . pp. .] 
2. That the foregoing amendments to the Federal 

Rules of Evidence shall take effect on December 1, 
1991, and shall govern in all proceedings thereafter 
commenced and, insofar as just and practicable, all 
proceedings then pending. 

3. That THE CHIEF JUSTICE be, and he hereby is, 
authorized to transmit to the Congress the foregoing 
amendments to the Federal Rules of Evidence in 
accordance with the provisions of Section 2072 of Title 
28, United States Code. 
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Rule 404. Character Evidence not Admissible to 
Prove Conduct; Exceptions; Other Crimes 

* * * * * 

1 (b) Other crimes, wrongs, or acts. Evidence of 
2 other crimes, wrongs, or acts is not admissible to 
3 prove the character of a person in order to show 
4 action in conformity therewith. It may, however, 
5 be admissible for other purposes, such as proof of 
6 motive, opportunity, intent, preparation, plan, 
7 knowledge, identity, or absence of mistake or 
8 a c c i d e n t - . - , p r o v i d e d t h a t upon r e q u e s t by t h e 

9 accused, the prosecution in a crimtna) gaae shall 
10 provide reasonable notice In advance of trial. or 
1 1 d u r i n g t r j a l i f t h e c o u r t e x c u s e s p r e t r i a l n o t i c e 

12 n good cause shown, of the general nature of any 
13 such evidence it intends to introduce at trial. 

COMIITTKE MOTS 
Rule 404(b) has emerged as one of the most cited 

Rules in the Rules of Evidence. And in many criminal 
cases evidence of an accused's extrinsic acts is viewed 
as an Important asset in the prosecution's case against 
an accused. Although there are a few reported decisions 
on use of such evidence by the defense, see, e.g. . 
United States v. McC).ure, 546 F.2nd 670 (5th Cir. 1990) 
(acts of informant offered in entrapment defense), the 
overwhelming number of cases involve introduction of that 
evidence by the prosecution. 

The amendment to Rule 404(b) adds a pretrial notice 
requirement in criminal cases and i6 intended to reduce 
surprise and promote early resolution on the issue of 
admissibility. The notice requirement thus places Rule 
404(b) in the mainstream with notice and disclosure 
provisions in other rules of evidence. See, e.g.. 
Rule 412 (written motion of intent to offer evidence 
under rule), Rule 609 (written notice of intent to offer 
conviction older than 10 years). Rule 803(24) and 
804(b)(5) (notice of intent to use residual hearsay 
exceptions). 

The Rule expects that counsel for both the defense 
«nd the prosecution will submit the necessary request 

information in a reasonable and timely fashion, 
^•ner than requiring pretrial notice, no specific time 
limits are stated in recognition that what constitutes 
' r®"°nable request or disclosure will depend largely 
™ clnaMEtancm. of each case. Compare Pla. Stat. 
I j ' °o.404(2) (b) (notice must be given at least 10 days IOr® trial) wj,yh Tex. R. Evid. 404(b) (no time limit). 
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Likewise, no specific form of notice is required. 
The Committee considered and rejected a requirement that 
^e notice satisfy the particularity requirements 
normally required of language used in a charging 
instrument. Cf. Fla. Stat. Ann S 90.404(2)(b) (written 
disclosure must describe uncharged misconduct with 
Particularity required of an indictment or information), 
instead, the Committee opted for a generalized notice 
Provision which requires the prosecution to apprise the 
defense of the general nature of the evidence of 
**trinsic acts. The Committee does not intend that the 
^endment will supercede other rules of admissibility 0r disclosure, such as the Jencks Act, 18 U.S.C. $ 3500, 
et. seq. nor require the prosecution to disclose directly 
or indirectly the names and addresses of its witnesses, 
something it is currently not required to do under 
Federal Rule of Criminal Procedure 16. 

The amendment requires the prosecution to provide 
notice, regardless of how it intends to use the extrinsic 
act evidence at trial, i.e., during its case-in-chief, 
for impeachment, or for possible rebuttal. The court in 
its discretion may, under the facts, decide that the 
particular request or notice was not reasonable, either 
because of the lack of timeliness or completeness. 
Because the notice requirement serves as condition 
precedent to admissibility of 404(b) evidence, the 
offered evidence is inadmissible if the court decides 
that the notice requirement has not been met. 

Nothing in the amendment precludes the court from 
requiring the government to provide it with an 
opportunity to rule in limine on 404(b) evidence before 
it is offered or even mentioned during trial. When 
ruling j" Mffh?, the court may require the government 
to disclose to it the specifics of such evidence which 
the court must consider in determining admissibility. 

The amendment does not extend to evidence of acts 
which are "intrinsic* to the charged offense, see United 
States v. Williams. 900 F.2d 823 (5th Cir. 1990) (noting 
distinction between 404(b) evidence and intrinsic Offense 
evidence) . Nor is .the amendment intended to redefine 
what evidence would otherwise be admissible under Rule 
404(b). Finally, the Committee does not intend through 
the amendment to affect the role of the court and the 
jury in considering snch evidence. See United States v. 
auddlgstgn, U.S. , 108 S.Ct 1496 (1988). 

Rule 1102. Amendments 
1 Amendments to the Federal Rules of Evidence may 
2 be made as provided in section M76 2072 of title 
3 28 of the United States Code. 

COMMITTEE MOTE 
The amendment is technical. No substantive change is intended. 
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AMENDMENTS TO FEDERAL RULES OF 
APPELLATE PROCEDURE * 

SUPREME COURT OF THE UNITED STATES 

ORDERED 
1. Thmt tha Federal Rules of Appallata Procedure ba, and they 

hereby ara, aaended by including therein aaendaents to Appallate 
Rulaa 4(a), 6, 10(c), 25(a), 26(a), 26.1, 28(a), (b) , and (h), 
30(b), and 34(d). 

[Saa infra., pp. •) 
2. That tba foregoing aaendaenta to tha radaral Rulaa of 

Appallata Procedure ahall take affaet on Deceaber 1, 1991, and 
•hall govarn all procaadinga in appallata caaaa thereafter 
coaaanced and, insofar aa just and practicabla, all procaadinga 
in appallata caaaa than panding. 
3. That THE CHIEF JUSTICE ba, and he hereby ie, authorized to 

tranaait to tha Congree* tha foregoing aaendaents to the Federal 
Rulaa of Appallata Procedure in accordance with tha proviiione of 
Section 2072 of Title 28, United statae Coda. 
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Rule 4. Appeal as of right—When taken 
1 (a) Appeals in civil cases. 
2 ***** 

3 I D The district court, if it finds (a) that 
4 a party entitled to notice of the entpy of a 
5 judgment or order did not receive such notice from 
6 the clerk or anv party within 21 dayg of its, entry 
7 and (b) that no party would. be, .prejudiced, may. 
8 upon motion filed, wjffrin .180 days of entry of the 
9 judgment or order .or.witfrln 7 davs of receipt of 
10 such notice, whichever is earlier, reopen the time 
11 for appeal for a period of 14 <jaye from the date of 
12 entry of the order reopening the time for appeal. 
13 j-frf f 7) A judgment or order is entered within 
14 the meaning of this Rule 4(a) when it is entered in 
15 compliance with Rules 58 and 79(a) of the Federal 
16 Rules of Civil Procedure. 
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COMMITTEE NOTE 
The amendment provides a limited opportunity for 

relief in circumstances where the notice of entry of a 
judgment or order, required to be mailed by the clerk of 
the district court pursuant to Rule 77(d) of the Federal 
Rules of Civil Procedure, is either not received by a 
party or is received so late as to impair the opportunity 
to file a timely notice of appeal. The amendment adds 
a new subdivision (6) allowing a district court to reopen 
for a brief period the time for appeal upon a finding 
that notice of entry of a judgment or order was not 
received from the clerk or a party within 21 days of its 
entry and that no party would be prejudiced. By 
"prejudice" the Committee means some adverse consequence 
other than the cost of having to oppose the appeal and 
encounter the risk of reversal, consequences that are 
present in every appeal. Prejudice might arise, for 
example, if the appellee had taken some action in 
reliance on the expiration of the normal time period for 
filing a notice of appeal. 

Reopening may be ordered only upon a motion filed 
within 180 days of the entry of a judgment or order or 
within 7 days of receipt of notice of such entry, 
whichever is earlier. This provision establishes an 
outer time limit of 180 days for a party who fails to 
receive timely notice of entry of a judgment to seek 
additional time to appeal and enables any winning party 
to shorten the 180-day period by sending (and 
establishing proof of receipt of) its own notice of entry 
of a judgment, as authorized by Fed. R. Civ. P. 77(d). 
Winning parties are encouraged to send their own notice 
in order to lessen the chance that a judge will accept 
a claim of non-receipt in the face of evidence that 
notices were sent by both the clerk and the winning 
party. Receipt of a winning party's notice will shorten 
only the time for rfeopening the time for appeal under 
this subdivision, leaving the normal time periods for 
appeal unaffected. 

If the motion is granted, the district court may 
reopen the time for filing a notice of appeal only for 
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a period of 14 days from the date of entry of the order 
reopening the time for appeal. 

Transmittal Note: Upon transmittal of this rule to 
Congress, the Advisory Committee recommends that the 
attention of Congress be called to the fact that language 
in the fourth paragraph of 28 U.S.C. S 2107 might 
appropriately be revised in light of this proposed rule. 

Rule 6. Appeals in bankruptcy cases from final 
judgement© judgments and orders of district 
courts or of bankruptcy appellate panels 

Rule 10. The record on appeal 
* * * * * 

1 (c) statement en o± the evidence or 

2 proceedings when no report was made or when the 

3 transcript is unavailable.—If no report of the 
4 evidence or proceedings at a hearing or trial was 
5 made, or if a transcript is unavailable, the 
6 appellant may prepare a statement of the evidence 
7 or proceedings from the best available means, 
8 including the appellant's recollection. The 
9 statement shall be served on the appellee, who may 
10 serve objections or proposed amendments thereto 
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11 within 10 days after service. Thereupon the 
12 statement and any objections or proposed amendments 
13 shall be submitted to the district court for 
14 settlement and approval and as settled and approved 
15 shall be included by the clerk of the district 
16 court in the record on appeal. 

Rule 25. Filing and service 
1 (a) Filing.—Papers required or permitted to 
2 be filed in a court of appeals shall be filed with 
3 the clerk. Filing may be accomplished by mail 
4 addressed to the clerk, but filing shall not be 
5 timely unless the papers are received by the clerk 
6 within the time fixed for filing, except that 
7 briefs and appendices shall be deemed filed on the 
8 day of mailing if the most expeditious form of 
9 delivery by mail, excepting special delivery, is 
10 utilized. If a motion requests relief which may be 
11 granted by a single judge, the judge may permit the 
12 motion to be filed with the judge, in which event 
13 the judge shall note thereon the date of filing and 
14 shall thereafter transmit it to the clerk. A court 
15 of appeals may, bv local rule, permit papers to be 
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filed fex facsimile or other electronic means, 
17 provided such means are authorized bv and 
18 consistent vith standards established fey 
19 Judicial Conference of the United States. 

COMMITTEE NOTE 
Subdivision fa). The amendment permits, but does 

not require, courts of appeals to adopt local rules that 
allow filing of papers by electronic means. However, 
courts of appeals cannot adopt such local rules until the 
Judicial Conference of the United States authorizes 
filing by facsimile or other electronic means. 

Rule 26. Commutation and extension of time 
1 (a) Computation of time.—In computing any 
2 period of time prescribed or allowed by these 
3 rules, by an order of court, or by any applicable 
4 statute, the day of the act, event, or default from 
5 which the designated period of time begins to run 
6 shall not be included. The last day of the period 
7 so computed shall be included, unless it is a 
8 Saturday, a Sunday, or a legal holiday, or, when 
9 the act to be done is the filing of a paper in 
10 court, a day on which weather or other conditions 
11 have made the office of the clerk of the court 
12 inaccessible, in which event the period runs until 
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13 the end of the next day which is not one of the 
14 aforementioned days, when the period of the time 
15 prescribed or allowed is less than 7 days, 
16 intermediate Saturdays, Sundays, and legal holidays 
17 shall be excluded in the computation. As used in 
18 this! rule 'legal holiday* includes Hew Tear's Day, 
19 Birthday of Martin Luther King, Jr., Washington's 
20 Birthityy, Memorial Day, Independence Day, Labor 
21 Day, Columbus Day, Veterans Day, Thanksgiving Day, 
22 Christmas Day, and any other day appointed as a 
23 holiday by the President or the Congress of the 
24 United States. It shall also include a day 
25 appointed as a holiday by the state wherein the 
26 district court which rendered the judgment or order 
27 which is or may be appealed from is situated, or by 
28 the state wherein the principal office of the clerk 
29 of the court of appeals in which the appeal is 
30 pending is located. 

* * * * * 

Rule 26.1. Corporate disclosure statement 
1 Any non-governmental corporate bedy party to 
2 a civil or bankruptcy case or agency review 
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3 proceeding end any non-governmental corporate 
4 defendant in a criminal case shall file a statement 
5 identifying all parent companies, subsidiaries 
6 (except wholly-owned subsidiaries), and affiliates 
7 thpt have issued shares to the public. The 
8 statement shall be filed with a party's principal 
9 br£e^ or upon filing a motion, response, petition 
10 or answer in the court of appeals, whichever first 
11 occurs, unless a local rule requires earlier 
12 filing. The statement shall be included in front 
13 of the table of contents in a party's principal 
14 brief even if the statement was previously filed. 

Rule 28. Briefs 
1 (a) Brief of the appellant. 

2 ***** 

3 f2l A statement of subject matter and 
4 appellate jurisdiction. The statement shall 
5 includes fi) a statement of the basis for subject 
6 natter—lurledlctlpn in the district court stx 
7 agency, with citation to applicable statutory 
8 provisions and with reference to the relevant facts 
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9 to establish such jurisdiction; (ii) a statement of 
10 the basis for jurisdiction in the court of appeals. 
11 with citation to applicable statutory provisions 
12 and with reference to the relevant facts to 
13 establish such jurisdiction; the statement shall 
14 include relevant filing dates establishing the 
15 timeliness of the appeal or petition for review and 
16 fal shall state that the appeal is from a final 
I? order or a final judgment that disposes of all 
18 claims with respect to all parties or, if not. (b\ 
19 shall include information establishing that the 
20 court of appeals has jurisdiction on some other 
21 basis. 
22 (3) A statement of the issues 
23 presented for review. 
24 f^j xll A statement of the case. The 
25 statement shall first indicate briefly the nature 
26 of the case, the course of proceedings, and its 
27 disposition in the court below. There shall follow 
28 a statement of the facts relevant to the issues 
29 presented for review, with appropriate references 
30 to the record (see subdivision (e)). 
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31 -H3- (5) An argument. The argument may 
32 be preceded by a rauiy. The argument shall 
33 contain thm contentions of the appellant with 
34 respect to the issues presented, and the reasons 
35 therefor, with citations to the authorities, 
36 statutes and parts of the record relied on. 
37 -f-5-̂  (6) A short conclusion stating the 
38 precise relief sought. 
39 (b) Brief of the appellee.—The brief of the 
40 appellee shall conform to the requirements of 
41 subdivisions (a)(l)-++t 15J., except that a 
42 statement of jurisdiction, of the issues^, or of the 
43 case need not be made unless the appellee is 
44 dissatisfied with the statement of the appellant. 
45 » • * * * 
46 (h) Briefs in cases involving cross appeals.-
47 -If a cross appeal is filed, tho plaintiff In•the 
48 eeurt bolew the party who first files a notice of 
49 appeal, or in the eveqt; that the notices are filed 
50 on the yame day, the plaintiff in the proceeding 
51 belgy. shall be deemed the appellant for the 
52 purposes of this rule and Rules 30 and 31, unless 
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53 the parties otherwise agree or the court otherwise 
54 orders. The brief of the appellee shall 
55 the ipouos and Hfywowt involved in hie conform to 
56 the requirements of subdivision (aHD-ftl of this 
57 rule with respect to the appellee's crops appeal as 
58 well as the—anowcj* respond to the brief of the 
59 appellant except that a statement of the case need 
60 not be made unless the appellee is dissatisfied 
61 with the statement of the appellant. 

COMMITTEE MOTE 
Subdivision (a). The amendment adds a new 

subparagraph (2) that requires an appellant to include 
a specific jurisdictional statement in the appellant's 
brief to aid the court of appeals in determining whether 
it has both federal subject matter and appellate 
jurisdiction. 

Subdivision (b). The amendment requires the appellee 
to Include a jurisdictional statement in the appellee's 
brief except that the appellee need not include the 
statement if the appellee is satisfied with the 
appellant's jurisdictional statement. 

i 
Subdivision (h). The amendment provides that when 

more than one party appeals from a judgment or order, 
the party filing the first appeal is normally treated as 
the appellant for purposes of this rule and Rules 30 and 
31. The party who first files an appeal usually is the 
principal appellant and should be treated as such. 
Parties who file a notice of appeal after the first 
notice often bring protective appeals and they should be 
treated as cross appellants. Local rules in the Fourth 
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and Federal Circuits now take that approach. If notices 
of appeal are filed on the same day, the rule follows the 
old approach of treating the plaintiff below as the 
appellant. For purposes of this rule, in criminal cases 
"the plaintiff* means the United states. In those 
instances where the designations provided by the rule are 
inappropriate, they may be altered by agreement of the 
parties or by an order of the court. 

Rule 30. Appendix to the briefs 
* * * * * 

1 (b) Determination of contents of appendix; 

2 cost of producing.—The parties are encouraged to 
3 agree as to the contents of the appendix. In the 
4 absence of agreement, the appellant shall, not 
5 later than 10 days after the date on which the 
6 record is filed, serve on the appellee a 
7 designation of the parts of the record which the 
8 appellant intends to include in the appendix and a 
9 statement of the issues which the appellant intends 
10 to present for review. If the appellee deems it 
11 necessary to direct the particular attention of the 
12 court to parts of the record not designated by the 
13 appellant, the appellee shall, within 10 days after 
14 receipt of the designation, serve upon the 
15 appellant a designation of those parts. The 
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16 appellant shall include in the appendix the parts 
17 thus designated with respect po the appeal and anv 
18 cross appeal. In designating parts of the record 
19 for inclusion in the appendix, the parties shall 
20 have regard for the fact that the entire record is 
21 always available to the court for reference and 
22 examination and shall not engage in unnecessary 
23 designation. The provision? of this paragraph 
24 shall apply to cross appellants and croga 
25 appellees. 
26 Unless the parties otherwise agree, the cost of 
27 producing the appendix shall initially be paid by 
28 the appellant, but if the appellant considers that 
29 parts of the record designated by the appellee for 
30 inclusion are unnecessary for the determination of 
31 the issues presented the appellant may so advise 
32 the appellee and the appellee shall advance the 
33 cost of including such parts. The cost of 
34 producing the appendix shall be taxed as costs in 
35 the case, but if either party shall cause matters 
36 to be included in the appendix unnecessarily the 
37 court may impose the cost of producing such parts 
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38 on the party. Each circuit shall provide by local 
39 rule for the imposition of sanctions against 
40 attorneys who unreasonably and vexatiously increase 
41 the costs of litigation through the inclusion of 
42 unnecessary material in the appendix. 

COMMITTEE MOTE 
Subdivision (b). The amendment requires a cross 

appellant to serve the appellant with a statement of the 
issues that the cross appellant intends to pursue on 
appeal. No later than ten days after the record is 
filed, the appellant and cross appellant must serve each 
other with a statement of the issues each intends t~> 
present for review and with a designation of the parts 
of the record that each wants included in the appendix. 
Within the next ten days, both the appellee and the cross 
appellee may designate additional materials for inclusion 
in the appendix. The appellant must then include in the 
appendix the parts thus designated for both the appeal 
and any cross appeals. The Committee expects that 
simultaneous compliance with this subdivision by an 
appellant and a cross appellant will be feasible in most 
cases. If a cross appellant cannot fairly be expected 
to comply until receipt of the appellant's statement of 
issues, relief may be sought by motion in the court of 
appeals. 

Rule 34. Oral argument 

1 (d) Cross and aeparate appeal».—A cross or 
2 separate appeal shall be argued with the initial 
3 appeal at a single argument, unless the court 
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4 otherwise directs. if a case involves a cross 
5 appeal, the plaintiff in fcho action below the party 
6 who first files a notice of appeal, or in the event 
7 that the notices are filed on the same dav the 
8 Plaintiff in the proceeding below, shall be 
9 deemed the appellant for the purpose of this rule 
10 unless the parties otherwise agree or the court 
11 otherwise directs. If separate appellants support 
12 the same argument, care shall be taken to avoid 
13 duplication of argument. 

Committee Note 
Subdivision /dl. The amendment of subdivision (d) 

conforms this rule with the amendment of Rule 28(h). 
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AMENDMENTS TO FEDERAL RULES 
OF CRIMINAL PROCEDURE* 

SUPREME COURT OF THE UNITED STATES 

April 30, 1991 

ORDERED 
1. That the Federal Rules of Criminal Procedure 

for the United States District Courts be, and they 
hereby are, amended by including therein amendments 
to Criminal Rules 16(a), 32(c), 32.1(a), 35(b) and (c), 
46(h), 54(a), and 58(b) and (d). 

(See infra.. pp. .] 

2. That the foregoing amendments to the Federal 
Rules of Criminal Procedure shall take effect on 
December 1, 1991, and shall govern all proceedings in 
criminal cases thereafter commenced and, insofar as 
just and practicable, all proceedings in criminal cases 
then pending. 

3. That THE CHIEF JUSTICE be, and he hereby is, 
authorised to transmit to the Congress the foregoing 
amendments to the Federal Rules of Criminal Procedure 
in accordance with the provisions of Section 2072 of 
Title 28, United States Code. 
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Rule 16. Discovery and Inspection 
1 (a) DISCLOSURE OF EVIDENCE BT THE GOVERNMENT. 
2 (1) Information Subject to Disclosure. 
3 (A) STATEMENT OF DEFENDANT. Upon 
4 request of a defendant the government 
5 shall permit the dofondant to inspect ami 
6 ««py——phetegraph disclose £o the 
7 dgfpggant ind make available tsz 
8 Inspection, copying, or photographingt any 
9 relevant written or recorded statements 
10 made by the defendant, or copies thereof, 
11 within the possession, custody or control 
12 of the government, the existence of which 
13 is known, or by the exercise of due 
14 diligence may become known, to the 
15 attorney for the government; that portion 
16 of any written record containing the 
17 substance of any relevant oral statement 
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18 whieh the government—intends—to offer—in 
19 evidence at—the trial made by the 
20 defendant whether before or after arrest 
21 in response to interrogation by any person 
22 then known to the defendant to be a 
23 government agent; and recorded testimony 
24 of the defendant before a grand jury which 
25 relates to the offense charged. The 
26 government shall also disclose to the 
27 defendant the substance of any other 
28 relevant oral statement made by the 
29 defendant whether before or after arrest 
30 In response to Interrogation bv any person 
31 . then known by the defendant to be a 
32 government agent if the government intends 
33 to use that statement at trial. 

* * * * * 

COMMITTEE MOTE 

The amendment to Rule 16(a)(1)(A) expands slightly 
government disclosure to the defense of statements made 
by the defendant. The rule now requires the prosecution, 
upon request, to disclose any written record which 
contains reference to a relevant oral statement by the 
defendant which was in response to interrogation, without 
regard to whether the prosecution intends to use the 
statement at trial. The change recognises that the 
defendant has some proprietary interest in statements 
made during interrogation regardless of the prosecu-
tion's intent to make any use of the statements. 
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The written record need not be a transcription or 
summary of the defendant's statement but must only be 
some written reference which would provide some means for 
the prosecution and defense to identify the statement. 
Otherwise, the prosecution would have the difficult task 
of locating and disclosing the myriad oral statements 
made by a defendant, even if it had no intention of using 
the atatementa at trial. In a lengthy and complicated 
investigation with multiple interrogations by different 
government agents, that talk could become unduly 
burdensome. 

The existing requirement to disclose oral statements 
which the prosecution intends to introduce at trial has 
also been changed slightly. Under the amendment, the 
prosecution must also disclose any relevant oral 
statement which it intends to use at trial, without 
regard to whether it intends to introduce the statement. 
Thus, an oral statement by the defendant which would only 
be used for impeachment purposes would be covered by the 
rule. 

The introductory language to the rule has been 
modified to clarify that without regard to whether the 
defendant's statement is oral or written, it must at a 
minimum be disclosed. Although the rule does not specify 
the means for disclosing the defendant's statements, if 
they are in written or recorded form, the defendant is 
entitled to inspect, copy, or photograph them. 

Rule 32. Sentence end Judgment 

1 (C) PRE SENTENCE INVESTIGATION. 
• * * • • 

2 (2) Report. The report of the presentence 
3 investigation shall contain— 
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4 (A) information about the history and 
5 characteristics of the defendant, 
6 including prior criminal record, if any, 
7 financial condition, and any circumstances 
8 affecting the defendant's behavior that 
9 may be helpful in imposing sentence or in 
10 the correctional treatment of the 
11 defendant-rj. 

12 (3) Disclosure. 
13 (A) At least 10 days before imposing 
14 sentence, unless this minimum period is 
15 waived by the defendant, the court shall 
16 provide the defendant and the defendant's 
17 counsel with a copy of the report of the 
18 presentence investigation, including the 
19 information required by subdivision (c) (2) 
20 but not including any final recommendation 
21 as to sentence, and not to the extent that 
22 in the opinion of the court the report 
23 contains diagnostic opinions,- which.,, if 
24 disclosed, might seriously disrupt a 
25 program of rehabilitation; or sources of 
26 information obtained upon a promise of 
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27 confidentiality; or any other information 
28 which, if disclosed, might result in harm, 
29 physical or otherwise, to the defendant or 
30 other persons. The court shall afford the 
31 defendant and the defendant's counsel an 
32 opportunity to comment on the report and, 
33 in the discretion of the court, to 
34 introduce testimony or other information 
35 relating to any alleged factual inaccuracy 
36 contained in it. 

* * * * * 

COMMUTES BOTE 
The amendments are technical. No substantive 

changes are intended. 

Rule 32.1. Revocation or Modification of probation 
or Supervised Release. 

1 (a) REVOCATION OP PROBATION OR SUPERVISED 
2 RELEASE. 
3 (1) Preliminary Rearing, whenever a person 
4 is held in custody on the grounds that the 
5 person has violated a condition of probation or 
6 supervised release, the person shall be 
7 afforded a prompt hearing before any judge, or 
8 a United States magistrate who has been given 
9 the authority pursuant to 28 U.S.C. S 636 to 
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10 conduct such hearings, in order to determine 
11 whether there is probably cause to hold the 
12 person for a revocation hearing. The person 
13 shall be given 

* * * * * 
corenrra MOTE 

The amendment Is technical. No substantive change 
Is Intended. 

Rule 35. Correction or Reduction of Sentence 
• * • • • 

1 (b) CORRECT-ION REDACTION OF SENTENCE FOR CHANGED 
2 CIRCUMSTANCES. The court, on motion of the 
3 Government-?- made may within one year after the 
4 imposition of the sentence, M Y EBflUSft leweg a 
5 sentence to reflect a defendant's subsequent, 
6 substantial aaaiatance in the investigation or 
7 prosecution, of another person who has committed an 
8 offense, in accordance with the guidelines and 
9 policy statements issued by the Sentencing 
10 Commission pursuant to section 994 of title 28, 
11 United States Code. The, court may consider a 
12 government motion to reduce a sentence made ong 
13 veer or JOre after Imposition of the sentence yfreyt 
14 the defendant's substantial assistance Involves 
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15 Information or evidence not known by the defendant 

16 until—on* Ytax or more after Imposition—gf 
17 sentence. The court's authority to reduce iewee a 

18 sentenca tinder this subsection includes the 

19 authority to reduce lower such sentence to a level 

20 below that established by statute as a minimum 

21 sentence. 

22 X£J Correction of Sentegqa PY Sentencing Court. 

23 — The Court, acting within 7 davs after the 

24 imposition of aegtence. may correct a sentence that 

25 was imposed as a rasult of arithmetical, technical. 

26 or other clear error. 

COMMITTEE MOTE 
Rule 35(b), as amended in 1987 as part of the 

Sentencing Reform Act of 1984, reflects a method by which 
the government may obtain valuable assistance from 
defendants in return for an agreement to file a motion 
to reduce the sentence, even if the reduction would 
reduce the sentence below the mandatory minimum sentence. 

The title of subsection (b) has baen amended to 
reflect that there is a difference between correcting an 
illegal or improper sentence, as in subsection (a), and 
reducing an otherwise legal santence for special reasons 
under subsection (b). 

Under the 1987 amendment, the trial court was 
requirad to rule on the government's motion to reduce a 
dafendant's santanca within ona year after imposition of 
the sentence. This caused problems, however, in 
situations whare the defendant's assistance could not be 
fully assessed in time to make a timely motion which 
could be ruled upon before one year had elapsed. The 
amendment requires the government to make ite motion to 
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reduce the •• ntence before one y<ix has elapsed but does 
not require the court to rule on the motion within the 
one year limit. This change should benefit both the 
government and the defendant and will permit completion 
of the defendant's anticipated cooperation with tha 
government. Although no specific time limit is set on 
the court's ruling on tha notion to reduce the sentence, 
tha burden nonetheless rests on tha government to request 
and justify a delay in the court's ruling. 

The amendment also recognises that there may be 
those cases where the defendant's assistance or 
cooperation may not occur until after one year has 
elapsed. For example, the defendant may not have 
obtained information useful to the government until after 
tha time limit had passed. In those instances the trial 
court in its discretion may consider what would otherwise 
be an untimely motion if the government establishes that 
the cooperation could not have been furnished within the 
one-year tima limit, in deciding whether to consider an 
untimely motion, the court may, for example, consider 
whether the assistance was provided as early as possibla. 

Subdivision (c) is intended to adopt, in part, a 
suggestion from the Federal Courts Study Committee 1990 
that Rule 35 be amended to recognise explicitly the 
ability of the sentencing court to correct a sentence 
imposed as a result of an obvious arithmetical, technical 
or other clear error, If the error is discovered shortly 
after the sentence is imposed. At least two courts of 
appeals have held that the trial court has tha inherent 
authority, notwithstanding the repeal of former 
Rule 35(a) by tha Sentencing Reform Act of 1984, to 
correct a sentence within tha time allowed for sentence 
appeal by any party under 18 U.S.C. 3742. fitft United 
States v. Cook. 890 F.2d 672 (4th Cir. 1989) (error in 
applying sentencing guidelines); United States v. Rico. 
902 F.2d 1065 (2nd Cir. 1990) (failure to impose prison 
sentence required by terms of plea agreement). Tha 
amendment in effect codifies the result in those two 
cases but provides a more stringent time requirement. 
The Committee believed that the- time for correcting such 
errors should be narrowed within the time for appealing 
the sentence to reduce the likelihood of jurisdictional 
questions in the event of an appeal and to provide the 
parties with an opportunity to address the court's 
correction of the sentence, or lack thereof, in any 
appeal of the sentence. A shorter period of time would 
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also reduce the likelihood of abuse of the rule by 
limiting its application to acknowledged and obvious 
errors in sentencing. 

The authority to correct a sentence under this 
subdivision is intended to be very narrow and to extend 
only to those cases in which an obvious error or mistake 
has occurred in the sentence, that is, errors which would 
almost certainly result in a remand of the case to the 
trial court for further action under Rule 35(a). The 
subdivision is not intended to afford the court the 
opportunity to reconsider the application or 
interpretation of the sentencing guidelines or for the 
court simply to change its mind about the appropriateness 
of the sentence. Nor should it be used to reopen issues 
previously resolved at the sentencing hearing through the 
exercise of the court's discretion with regard to the 
application of the sentencing guidelines. Furthermore, 
the Committee did not intend that the rule relax any 
requirement that the parties state all objections to a 
sentence at or before the sentencing hearing, e.g., 
United States v. Jones. 899 F.2d 1097 (11th Cir. 1990). 

The subdivision does not provide for any formalized 
method of bringing the error to the attention of the 
court and recognizes that the court could sua soonte make 
the correction. Although the amendment does not 
expressly address the issue of advance notice to the 
parties or whether the defendant should be present in 
court for resentencing, the Committee contemplates that 
the court will act in accordance with Rules 32 and 
43 with regard to any corrections in the sentence. 
Cgffparg United States v. Cook- mora (court erred in 
correcting sentence sua iponte in absence of defendant) 
with United Statep v, R^co. supra (court beard arguments 
on request by government to correct sentence). The 
Committee contemplates that the court would enter an 
order correcting the sentence and that such order must 
be entered within the seven (7) day period so that the 
appellate process (if a timely appeal is taken) may 
proceed without delay and without jurisdictional 
confusion. 

Rule 35(c) provides an efficient and prompt method 
for correcting obvious technical errors that are called 
to the court's attention immediately after sentencing. 
But the addition of this subdivision is not Intended to 
preclude a defendant from obtaining statutory relief from 
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a plainly illegal sentence. The Committee's assumption 
is that a defendant detained pursuant to such a sentence 
could seek relief under 28 U.S.C. S 2255 if the seven day 
period provided in Rule 35(c) has elapsed. Rule 35(c) 
and S 2255 should thus provide sufficient authority for 
a district court to correct obvious sentencing errors. 

The Committee considered, but rejected, a proposal 
from the Federal Courts Study Committee to permit 
modification of a sentence, within 120 days of 
sentencing, based upon new factual information not known 
to the defendant at the time of sentencing. Unlike the 
proposed subdivision (c) which addresses obvious 
technical mistakes, the ability of the defendant (and 
perhaps the government) to come forward with new evidence 
would be a significant step toward returning Rule 35 to 
its former state. The Committee believed that such a 
change would inject into Rule 35 a degree of post-
sentencing discretion which would raise doubts about the 
finality of' determinate sentencing that Congress 
attempted to resolve by eliminating former Rule 35(a). 
It would also tend to confuse the jurisdiction of the 
courts of appeals in those cases in which a timely appeal 
is taken with respect to the sentence. Finally, the 
Committee was not persuaded by the available evidence 
that a problem of sufficient magnitude existed at this 
time which would warrant such an amendment. 

Rule 46. Release From Custody 
« • • • t 

2 

1 

4 
3 

7 

5 

(h) FORFEITURE OF PROPERTY. Nothing in this 
rule or in chapter 207 of title 18, United States 
Code, shall prevent the court from disposing of any 
charge by entering an order directing forfeiture of 
property pursuant to 18 U.S.C. 3U2 (a) (3) (K) 3142 
tc) (1WB) (xl) if the value of the property is an 
amount that would be an appropriate sentence after 
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8 conviction of the offense charged and if such 

9 forfeiture is authorised by statute or regulation. 

oonwn won 

The amendment is technical. No substantive change 
is intended. 

Rule 54. Application and Exception 

1 (a) COURTS. These rules apply to all criminal 

2 proceedings in the United States District Courts; 

3 in the District of Guam; in the District Court for 

4 the Northern Mariana Islands, except as otherwise 

5 provided in articles IV and V of the covenant 

6 provided by the Act of March 24, 1976 (90 Stat. 

7 263); in the District Court of the Virgin Islands; 

8 and (except as otherwise provided in the Canal 

9 Eone) in the United States District Court for the 

10 District of the Canal Xone; in the United States 

11 Courts of Appeals; and in the Supreme Court of the 

12 United States; except that — e f fensee—sheU 

15 Islands by information ae heretefaee encepfc sueh aa 

16 may be required by leeal law fee be peeseeufced by 

17 indietmenfc—by grand—jury, the prosecution of 

IB gff«nni in the District Court of the Virgin 
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19 Islands shall be bv Indictment or Information as 
otherwise provided bv law. 20 

* * * * * 

COMMITTEE MOTE 
The amendment to 54(a) conforms the Rule to 

legislative changes affecting the prosecution of federal 
cases in Guam and the Virgin Islands by indictment or 
information. The "except* clause in Rule 54(a) 
addressing the availability of indictments by grand jury 
Guam has been effectively repealed by Public Law 98-454 
(1984), 48 U.S.C. S 1424-4 which made the Federal Rules 
of Criminal Procedure (including Rule 7, relating to use 
of indictments) applicable in Guam notwithstanding Rule 
54(a). That legislation apparently codified what had 
been the actual practice in Guam for a number of years. 
See 130 Cong. Rec., H25476 (daily ed. Sept. 14, 1984). 
With regard to the Virgin Islands, Public Law 98-
454(1984) also amended 48 U.S.C. SS 1561 and 1614(b) to 
permit (but not require) use of indictments in the Virgin 
Islands. 

Rule 58. Procedure for Misdemeanors and Other 
Petty Offenses 

* * * * • 

1 (b) PRETRIAL PROCEDURES. 
* * * * # 

2 (A) 9£he charge, and the maximum 
possible penalties provided by law, 
including payment of a special assessment 
under 18 U.S.C. S 3013, and restitution 
under 18 U.S.C. S 3663; 

3 
4 
5 
6 

* * * * • 
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7 (d) SECURING THE DEFENDANT'S APPEARANCE; 
8 PAYMENT IM LIED OP APPEARANCE. 

• * * * * 
9 (3) Snsmrns or Warrant. Upon an indictment 
10 or a showing by one of the other documents 
11 specified in subdivision (b)(1) of probable 
12 cause to believe that an offense has been 
13 committed and that the defendant has committed 
14 it, the court mpy issue an arrest warrant or, 
15 if no warrant is requested by the attorney for 
16 the prosecution, a summons. The showing of 
17 probable cause shall be made in writing upon 
18 oath or under penalty for perjury, but the 
19 affiant need not appear before the court. If 
20 the defendant fails to appear before the court 
21 in response to a summons, the court may 
22 summarily issue a warrant for the defendant's 
23 immediate arrest and appearance before the 
24 court. 

* * * * * 

COMMITTEE MOTE 
The amendments are technical. No substantive 

changes are intended. 
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APPENDIX IV 
Amendments to the Federal Rules of Civil Procedure Proposed to the Supreme Court by the Standing Committee on Rules of Practice and Procedure of the Judicial Conference of the United States, but not adopted by the Court and Still Under Consideration by the Court 
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Pmpnau fmi tt tip Jb&» Jtafce 
pemî xgint. P. C u n ; 

T H E C H I C J U S T I C E 

April 30, 1991 

Mar Mr. Speaker: 
By direction of the Supreme Court of the United 

State a, I have the hgnor to eubmit to tha Congress 
varioua aaandaanta to' tha Federal Jtulea of Civil 
Procedura and tha Supplemental Rules for Cartain 
Admiralty and Maritime Claiaa which hava bean adopted by 
tha Supreaa Court purauant to Section 2072 of Title 28, 
United Statea Code. 

Accompanying thaaa rulaa ia an excerpt from tha 
report of the Judicial conference of tha United Statea 
containing the Adviaory Committee Notea aubmitted to tha 
Court for ita conaidaration purauant to Section 331 of 
Title 28, United Statee Code. The amendments proposed by 
the judicial Conferenca to Rulea 4, 4.1, 12 26, 28, 30, 
and 71A are not transmitted at the present time pending 
further consideration by tha Court. 

Sincarely, 

Honorable Thomae S. Foley 
Speaker of the Rouee of Repreaentativee 
Washington, D.C. 20515 



Special Note: If paragraph (k)(2) of the proposed 
revision of Rule 4 is disapproved by the Congress, it is 
nevertheless recommended that the rule be approved with 
the deletion of the paragraph, which is separable from 
the revised rule, and the numerical designation (1) from 
the preceding paragraph of subdivision (k). 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Rule 4 Process Sutrmnnn 

(a) SUMMONS I ISSUANCE.—Upon the- filing of tho 

complaint, the—clerk—shall—forthwith—ioouc—a 

summon o and deliver the summons—fee-the plaintiff or 

fnr prompt nnnrlnn nf the mummnu mill n espy nf the 

•ffej SAMBt FORM. The summons shall be signed 

by the clerk, be under the seal of the court, 

contain the name of the court and the names of the 

parties, be directed to the defendant, state the 

name and address of the plaintiff's attorney, if 
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14 any, otherwise the plaintiff's addreBB, and the 
15 time within which these rules require the defendant 
16 to appear and defend, and shall notify the 
17 defendant that in caBe of the defendant's failure 
IB to do so judgment by default will be rendered 
19 against the defendant for the relief demanded in 
20 the complaint. When, under Ilule 4(c)r oorvicc io 
21 . made pursuant-to a otatutc eg-rule of court of a 
22 etate-j the nwmwonoi or notieo, or order- in lieu-of 
23 BUBBOHD—shall- correspond—as—nearly ao—may be—to 
24 .. that-required by the statute eg rule. The court 
25 mav allow a ffmrans to be amended. 
26 ISSUANCE. noon the filing of the 
27 complaint, the plaintiff mav present a BummonB to 
28 the clerk for signature and seal. If in proper 
29 form, the clerk Bhall sign and seal the ynd 
30 issue it to the plaintiff for service on the 
31 defendant. A summons or a copy of the summons if 
32 it is addressed to multiple defendants Bhall be 
33 jgsued for each defendant to bp served. 
34 (C) SERVICE WITH COMPLAINT: BY WHOM MADE. 
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35 (1) Pgoosss, etheg thaw a subpoena or a 
36 w—WM—and—a amp lain*.,—shall—be—served by a 
37 Unitnri fitntns mnrnhnl nr ijrpntj Unifrrt fitnton 
38 marshalr at by a peresn specially appointed far 
39 that-putpoia A avunmons ahall be served together 
40 with a copy of the complaint. The plaintiff 
41 shall be responsible for service of a Bnirnnons 
42 and complaint within the time allowed under 
43 subdivision fa) of this rule and shall furnish 
44 the person effecting service with such copies 
45 of the summons and complaint as are necessary. 

48 ef this paragraph,—be—served Service may be 
49 effected by any person who is not a party and 
50 is not less than 18 years of ageTj. provided 
51 that the court may at the request of the 
52 plaintiff direct that service be effected by a 
53 person or officer (who may be a United States 
54 marshal—Q£—deputy United States—aflrahal) 
55 specially appointed bv the court fop 
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67 
68 

69 
70 
71 
72 
73 
74 
75 
76 
77 

purpose. A special appointment shall be made 
when the plaintiff is 

party'o attorney, be ocrvod by a United Etatoo 
marshal or deputy United Stated 

to proceed in forma pauperis pursuant to 
Title 28, U.S.C. S 1915, or a seaman 
authorized to proceed under Title 28, 
U.S.C. S 1916t. 

iii)—en behalf of tho-United Stateo 
e*—an—officer—er—agency—ef—the—United 

(iii) purouant • to an order iooucd 
by tho court stating that a-United-Statee 

or- a-poroon opooially appointed for that 

purpooof—ie -requirod to servo- tho oummono 

118 



78 properly effoetnd—in—that—partieular 
79 aetien. 

81 upon a defendant—ef—any elaan—refagged to—in 
82 paragraph (1) eg (3) ef aubdivioion (d) ofthio 
83 gale 
84 -(t) purouant—te—the—taw—ef—the 
85 Gtate in which—the dintrict eougt in hold 
86 fog tho aowiec of oumnono or othet like 
87 pgoeoen upon euch-defendant in -an • action 

89 juriadiotien ef—that Etate, or 
90 (ii) by—matting—a—eopy—ef—the 

91 f a w and af the eeaplaint (by 

9 3 pegeen—te—be—served,—together—with—twe 

95 eenforming aubntantially-ta form 10 A and 

97 addraeead ta the Bender. tf ne 
98 aehnewledgmant—ef—aerviae under—thia 
99 aubdivie ien af—thio rule—ia—roecivod by 
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100 the eendor within 20-daye after the date 
101 of mailing, acrviec—of—aueh—emwnone—and 
102 complaint ahall bo made under subparagraph 
103 (A) or (D) of thie-paragraph-in the-manner 
104 prooeribod by subdivision (d) (1) e* 
105 (d)(3). 
106 Un-loeo—good eauoo—to—ohown—for not 
107 doing no the eourt nhall order the payment of 
108 the—coo to—ef—pcroonal—oorvieo—by—the—pern on 

111 and acknowledgment cf roecipt of oummono• 

113 receipt—ef—UUUKHW—and complaint—shall—be 
114 executed undor oath or affirmation. 
115 -(-3-) Tho oourt ohall frocly make opecial 

117 undor paragraph (2)(D) of thie eubdivioion of-
118 thie--rule and all- other pgOCOPB under paragraph 
119 (1) ef thie subdivision of thie rule. 
120 (d) GUMMONS AND COMPLAINT I rnnCON TO DB 

121 GCnVED, WAIVER OF SERVICE! DUTY TO SAVE COSTS OF 
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122 SERVICE: REQUEST TO WAIVE. Thr e»I—nnn nnrt 
123 complaint, shall bo acwed together. The plaintiff 
124 ohall furnish the poroon making—service with ouch 
125 eopiea ao ago neeoooasy.—Service ohall bo made ao 
126 followo: 
127 (11 A defendant who waives service of a 
128 summons does not thereby waive anv objection to 
129 the venue or to the jurisdiction of the court 
130 over the person of the defendant. 
131 (2) An Individual. corporation. or 
132 association subject to service under 
133 subdivisions (el. (fl. or (hi of this rule, who 
134 receives notice of an action in the manner 
135 provided in this paragraph has a duty to avoid 
136 unnecessary costs of service of a summons. To 
137 avoid costs, the plaintiff may notify the 
138 defendant of the commencement of the action and 
139 request that the defendant waive service of a 
14 0 summons. If the notice and request 
141 f A1 is in writing and addressed to an 
142 individual who is the defendant or who could be 
143 served pursuant to subdivision (hi of this rule 
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144 as representative of an entity that is the 
145 defendant; and 
146 (Bl is dispatched through firat-class mail 
147 or other reliable means; and 
14 8 (CM is accompanied by a coov of the 
149 complaint and identifies the court in which it 
150 has been filed; and 
151 (D1 informs the defendant, by means of a 
152 text prescribed in an official form promulgated 
153 pursuant to Rule 84. of the consequences of 
154 qompliance and of a failure to comply with the 
155 request; and 
156 (El sets forth the date on which the 
157 reguest is sent; and 
158 (F1 allows the defendant a reasonable time 
159 to return the waiver, which shall be at least 
160 30 days from the date on which the request is 
161 sent, or 60 days from such date if the 
162 defendant is addressed outside any judicial 
163 district of the United States; and 



164 provides the defendant with an extra 
165 copy of the notice and request and a prepaid 
166 means of compliance in writing; 
167 and the defendant fails to comply with the 
168 request, the court shall impose the costs of 
169 effecting service on the defendant unless good 
170 cause for the failure be shown. 
171 <3̂  A defendant timely returning a waiver 
172 so requested shall not be required to serve an 
173 answer to the complaint until 60 days from the 
174 date on which the request of waiver of service 
175 was sent, or 90 days from such date if the 
176 defendant was addressed outside anv judicial 
177 district of the United States. 
178 (4̂  When a waiver of service is filed bv 
179 the plaintiff wj.th the court, the action shall 
180 proceed as if a summons and complaint had been 
181 served at the time of filing of the waiver and 
182 no proof of service shall be required. 
183 (5) The costs to be imposed on a 
184 defendant under paragraph (2) for failure to 
185 comply with a request for a waiver of service 
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186 gf n mgagflg phnll include the costs of service 
187 under subdivision fe\. f fl or (hi of this rule 
188 and the costs. including a reasonable 
189 attorney's fee, of any motion required to 
190 collect such costs of service. 
191 (i £) SERVICE UPON INDIVIDUALS WITHIN A 
192 JUDICIAL DISTRICT OF THE yNITED STATES. Unless 
193 otherwise provided bv federal law, service 
194 Ufipon an individual other than an infant or an 
195 incompetent person, from whom a waiver has not 
196 been obtained and filed, may be effected in any 
197 judicial district of the United States; 
198 fll pursuant to the law of the State In 
199 which the district court is held, or in which 
200 service la effected, for the service of a 
201 summons upon such defendant in an action 
202 brought in the courts of general jurisdiction 
203 of such State; or 
204 (2) by delivering a copy of the summons 
205 and of the complaint to the individual 
206 personally or by leaving copies thereof at the 
207 individual's dwelling house or usual place of 
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208 abode with some person of suitable age and 
209 discretion then residing therein or by 
210 delivering a copy of the summons and of the 
211 complaint to an agent authorized by appointment 
212 or by law to receive service of process. 
213 (fl SERVICE UPON INDIVIDUALS IN A FOREIGN 
214 COUNTRY. Unless otherwise provided by federal law. 
215 service upon an individual other than an infant or 
216 an incompetent person, from whom a waiver has not 
217 been obtained and filed, may be effected in a 
218 foreign country; 
219 (11 by anv internationally agreed means 
220 reasonably calculated to give notice, such as 
221 those means authorized by the Hague Convention 
222 on the Service Abroad of Judicial and 
223 Extrajudicial Documents; or 
224 (21 if there is no internationally agreed 
225 means of service or the applicable 
226 International agreement allows other means of 
227 service. provided that service is reasonably 
228 calculated to give notice; 
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229 (A1 in the manner prescribed bv the law of 
230 the foreign country for service in that country 
231 in an action in gny of its courtB of general 
232 jurisdiction; or 
233 (B^ as directed by the foreign authority 
234 in response to a letter rogatory or letter Qf 
235 request; or 
236 (CM unless prohibited by the law of the 
237 foreign country, by 
238 (il delivery to the individual 
239 personally of copies of the summons and of 
240 the complaint; or 
241 (iH anv form of mall requiring a 
242 signed receipt. to be addressed and 
243 dispatched bv the clerk of the court to 
244 the party to be served; or 
245 fill) diplomatic or consular officers 
246 when authorized by the United States 
247 Department of State; or 
248 I D bv whatever means may be directed by 
249 gguaOLi including ypyvjipe bv means Q2t 
250 authorized by international agreement or not 
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251 conalatent with the lav of a foreign country. 
252 if the court finds that internationally agreed 
253 means or the law of the foreign country fAl 
254 will not provide a lawful means by which 
255 service can be effected, or (B) in. cases of 
256 urgency, will not permit, aepvice of process 
257 within the time required by the circumstances. 
258 (3- S) SERVICE UPON INFANTS ANp JNCpMPETENT 
259 PERSONS. Servj.ce Hupon an infant or an incompetent 
260 person by ocrving the ouamowo and complaint shall 
261 fre effected in a judicial district of the United 
262 States in the manner prescribed by the law of the 
263 atate in which the aervice ia made for the service 
264 of summons or like process upon any such defendant 
265 in an action brought in the courts of general 
266 jurisdiction of that atate. Service upon an infant 
267 or an incompetent person shall be gff^cted In a 

268 foreign country in the m?nper prescribed bv 
269 subparagraphs f2HA\ or (2) f B1 of subdivision ff) 
270 of this rule or bv such means as the court may 
271 ^jppct. 
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272 • b) SERVICE UPON CORPORATIONS AND 
273 ASSOCIATIONS. Unless otherwise provided bv federal 
274 law. service Uupon a domestic or foreign 
275 corporation or upon a partnership or other 
276 unincorporated association which is subject to suit 
277 under a common name, and from whom a waiver of 
278 service has not been obtained and filed, shall be 
279 effected: 
280 fl) in a judicial district of the United 
281 States in the manner prescribed for individuals 
282 by paragraph (elfl) of this rule or by 
283 delivering a copy of the summons and of the 
284 complaint to an officer, a managing or general 
285 agent, or to any other agent authorized by 
2B6 appointment or by law to receive service of 
287 process and, if the agent is one authorized by 
288 statute to receive Bervice and the statute so 
289 requires, by also mailing a copy to the 
290 defendant, £>£ 
291 (2̂  in a foreign country in any manner 
292 prescribed for individuals bv subdivision <f\ 
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293 si this Bllftj sxcept personal delivery as 
294 provided in clause ffW2WCWl\. 
295 (4 i) SERVICE UPON THE UNITED STATES. AND 
296 ITS AGENCIES. CORPORATIONS PR OPPICERS• 
297 (1) Service Uapon the United States, 
298 shall be effected by delivering a copy of the 
299 summons and of the complaint to the United 
300 States attorney for the district in which the 
301 action is brought or to an assistant United 
302 States attorney or clerical employee designated 
303 by the United States attorney in a writing 
304 filed with the cleric of the court or bv sending 
305 a copy of the lUUironnB and gf the qomplalnt bv 
306 registered or certified mall addressed to the 
307 civil process clerk at the office of the United 
308 States attorney and by sending a copy of the 
309 summons and of the complaint by registered or 
310 certified mail to the Attorney General of the 
311 United States at Washington, District of 
312 Columbia, and in any action attacking the 
313 validity of an order of an officer or agency of 
314 the United States not made a party, by also 
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315 Bending a copy of the lunont and oy the 
316 complaint by registered or certified m»tl +f 
317 such officer or agency. 
318 (9 2) Service U^pon an officer 
319 agency, or corporation of the United St-iies-
320 shall be effected by serving the United Slates 
321 in the manner prescribed bv paragraph fl) of 
322 this subdivision and by sending a copy o, the 
323 summons and of the complaint by registered or 
324 certified mail to such officer, ee agency, or 
325 corporation. if—tho aganey is—a corpora ties 
326 tho eopy—shall—be—delivered—ae—provided - in 

328 X U The court shall allow a reasonable 
329 time for service of process under this 
330 subdivision for the purpose of curing the 
331 failure to serve multiple officers of the 
332 United States. Its agencies and corporations. 
333 if the plaintiff has effected service on either 
334 the United State? attorney or the Attorney 
335 General of the United States. 
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336 (d 1) SERVICE UPON FOREIGN. STATE OR LOCAL 
337 GOVERNMENTS. 
338 ( 1) Service upon a foreign state or 
339 political subdivision thereof shall be effected 
340 pursuant to 2B U.S.C. S 1608. 
341 (2) Service G^pon a state or municipal 
342 corporation or other governmental organization 
343 thereof subject to suitr shall be effected by 
344 delivering a copy of the summons and of the 
345 complaint to the chief executive officer 
346 thereof or by serving the summons and complaint 
347 in the manner prescribed by the law of that 
348 state for the service of summons upon any such 
349 defendant. 
350 fe-) SUMMONS* 6BRVICE UPON PARTY HOT 
351 INHABITANT OF OR FOUND WITHIN STATS. Whenever a 

353 thereunder providca for oorviee of a oumsions, or of 
354 a notieo,—er of an erder—in lieu of-ouaaono upon a 
355 party—net—an—inhabitant—ef er—found—within—the 
356 etato ia whieh tho district eourt io hold,—eerviee 
357 may—be—made—under—the—eirsumstanecn—and—in—the 
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378 
379 

•annor-preaegi-bod by the et.at.ute or or dor, og;—t4 
there—to—ae—provioion—the go in—pgeacgibing—the 
aannor of oorviec, in a wanner otatod in thio gulei 
Whonovog a otatutc og rule of eeuet of the etatc in 
which the dietriet cougt io held providco—(4r)—Sea 
ecgvicG—ef—a—au—ono, eg of—a—notice/ eg ef—an 
agdeg—in—lieu—ef—en—one—upon—a—party—not—an 
inhabitant ef og found within the atatc, og (2) fog 

og dofend in an-action by gcaeon of the attaehwent 
O J? —̂ AFHi.fl'hBCÂ  og aiailar • aoieuge --of-hie-pgopegty 
located within—the—atatc,—acrwiec—way—in—either 
oaeo—bo nado—under—the—cigcuaotancco—and—in—the 
aannor pgooeribod in the atatuto or gulei 

•ft k) TERRITORIAL LIMITS OF EFFECTIVE SERVICE. 
AH—pgoeeoo othor—than—a—eubpeena aay—be—eorvod 
anywhere within the tegritoriel-liwita of-the-otatc 

authoriaod by a otatutc of the United Otatea or by 
thooc ruloo, beyond the territorial liaita of that 
otata i—£n-addition, poraona who arc brought in-aa 
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380 parties to a ponding action ee a counterclaim- or 
381 erooo claim—therein—purouant—fee—Rule—h9-i—may—be 
382 oerved in the manner ntatod in paragrapho—(-b)—(-6-)-
383 —nubdlvioiow—(-d)—of—thio—rule—at—alA—plaooo 

385 arc not mere than 100 milco from-the place in which 
386 the-action io commenced, or to which it io aooignod 
387 or tranoferred for"trial;—and -poroono-required to 
388 reopond—to—an—order—of—commitment—for—civil 

390 may—be nerved—within.—the territorial limito 
391 provided in nulc 45, 
392 m Service of a summons or filing a 
393 waiver of service is effective to establish 
394 jurisdiction over the person of a defendant 
395 (A1 who could be subjected to the 
396 jurisdiction of a court of general jurisdiction 
397 in the state in which the district court is 
398 held, or 
399 (B) who is a party joined under Rule 14 or 
400 Rule 19 and served at a place within a judicial 
401 district of the United States and not more than 
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402 100 miles from the place from which the summons 
403 issues, or 
404 fC) who is subject to the federal 
405 interpleader jurisdiction under 28 u. S. C. 9 
406 133?. or 
407 fDT when authorized by a statute of the 
408 United States. 
409 (2) Unless a statute of the United 
410 States otherwise provides. or the Constitution 
411 j-n a specific application otherwise requires. 
412 service of a summons or filing a waiver of 
413 service is also effective to establish 
414 jurisdiction with respect to claims arising 
415 gnder federal law over the person of any 
416 defendant who is not subject to the 
417 jurisdiction of the courts of general 
418 jurisdiction of anv state. 
419 (g 1) RBTOfW PROOF OF gERVICp. If service is 
420 not waived. ?£he person serving—the—process 
421 effecting service shall make proof ef—service 
422 thereof to the court promptly—and—in—any—event 
423 within the time during which the person eorved must-
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424 respond- to the -propose. If service la maae oy a 

425 person other than a United States marshal or deputy 
426 United StateB marshal, such person shall make 
427 affidavit thereof. If service Is made outside any 
428 judicial district of the United States, proof may 
429 be made pursuant to any applicable treaty or 
430 convention, or if service is made pursuant to 
431 paragraphs (2\ or (3) of subdivision ff) of this 
432 rule, proof of service shall include a receipt 
433 signed by the addressee or other evidence of 
434 delivery to the addreBBee satisfactory to the 

436 <c)(2)(C)(ii) of-this-rule > return-shell be made by 
437 the sender's filing with the eewt the 
438 acknowledgment reeo-ived pursuant to ouch 
439 subdivision• Failure to make proof of service does 
440 not affect the validity of the service. The court 
441 way allow proof of service to be amended. 
442 fhj AMLHDMEHTi At any time in -its dioegetion 
443 and upon ouch tcrmo as—it—deomo just)—the-court 
444 say allow any possess or proof -of—service thereof-
445 to—be—amondoth—unless—it—el-early—appoara—that 
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1.0 DUĈ T 
fir) ALTERNATIVE -PROVI6IOHG FOIl OBnVICB IH A 

fir) Manner i When the—federal—or- otate 

law referred to in oubdivioion (c) of thio rule 

authorieeo a e r v i e e — u p o n — a — p a r t y net an 

inhabitant—ef—er—found—within—the—etate—in 

aetien—±n—any—ef—ite—eeurte—ef—general 

when—oerviee—in either eaoo—ie—roaaonably 

calculated to give aetual notice;or (C) upon an 

individual, by delivery te—him pergonally, and 

upan a eorporation or partnorohfp or 
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470 
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472 
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479 
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482 
483 
484 
485 
486 
487 
488 

a—eeiatien,—by—delivery—be—an—officer,—a 
managing or general agent;—e*—(-&)—by any form 
ef—mail,—requiring—a—eigncd—receipt,—te—be 
addreaacd—and dispatched by the—clerk—ef—the 
eourt—te—the—party to be—served;—or—(Bj—ae 
directed by-order of the court.—Service under 
-f-Gj—or—(-B)—above may be made by any person who 
is net a party and is not loos than 18-yoaro-ef 
age—er—who—is—dcoignatod—by—order—ef—the 
district—court or—by—the—foreign—court • 9n 
rcguost, the clerk shall deliver the oummnnn tn 
the plaintiff for transmission to the person or 
the fereign court er offieer whowill make the 
service• 

-(3-)—Return-.—Preef of ocrviec may be made 

erdex 
purauant te subparagraph (1) (D) ef this 

receipt—signed—by—the—addressee er—ether 
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489 evidence ef delivery fee the addrooeoo 

491 m) SUMMONS i TIME LIMIT FOR SERVICE. If 
492 service of the summons and complaint is not made 
493 upon a defendant within 120 days after the filing 

495 ecrvicc—was—required—cannot—shew—good eauoc—why 
496 Bueh-Bcwiec wao not—mode within that period, the 
497 court aefeien shall be—dismissed—as—fee—that 

499 own initiative after notice to 
500 motion the plaintiff dismiss the action without 
501 prejudice as to that defendant or direct that 
502 service be effected within a specif <«»H t"1l"u>r 
503 provided however that if the plaintiff shows good 
504 cause for the failure, the court shall extend the 
505 tip** for service for an appropriate period. This 
506 subdivision shall not apply to service in a foreign 
507 country pursuant to subdivision (*£) of this rule. 
508 10) SEIZURE OF PROPERTY: SERVICE OF SUMMONS 
509 NOT FEASIBLE. 
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510 L P If a statute of the United States so 
511 provides. the court aav assert jurisdiction 
512 over property. Notice to claimants of the 
513 property shall then be sent in the manner 
514 provided fry the fftatpte or bv service of a 
515 summons under this rule. 
516 1 . (21 Upon a showing that the plaintiff 
517 cannot with reasonable efforts serve the 
518 defendant with ft summons in any manner 
519 authorized by this rule, the court may assert 
520 jurisdiction over any assets of the defendant 
521 found within the district bv seizing the assets 
522 under thg gjrgaaatflDSfltt and in the manner 
523 provided bv the law of the state in which the 
524 digtrict court 

COMMITTEE NOTES 
Purposes of Revision. The general purpose of this 

revision is to facilitate the service of the summons and 
complaint. The revised rule explicitly authorizes a 
means for service of the summons and complaint on any 
defendant. While the .means of service so authorized 
always provides appropriate notice to persons against 
whom claims are made, effective service under this rule 
does not assure that personal jurisdiction has been 
established over the defendant served. 
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First, the revised rule authorises the use of any 
means of service provided not only by the law of the 
forum state, but also of the state in which a defendant 
is served, unless the defendant is a minor or 
incompetent. 

Second, the revised rule clarifies and extends the 
cost-saving practice of securing the assent of the 
defendant to dispense with actual service of the summons 
and complaint. This practice was introduced to the rule 
in 1983 by an act of Congress authorizing 
"service-by-mail," a procedure that effects economic 
service with cooperation of the defendant. Defendants 
magnifying costs of service by requiring expensive 
service not necessary to achieve full notice of an action 
brought against them are required to bear the wasteful 
costs. This provision is made available in actions 
against defendants who cannot be served in the districts 
in which the actions are brought. 

Third, the revision reduces the hazard of commencing 
an action against the United States or its officers, 
agencies, and corporations. A party failing to effect 
service on all the offices of the United States as 
required by the rule is assured adequate time to cure 
defects of service. 

Fourth, the revision calls attention to the important 
effect of the Hague Convention and other treaties bearing 
on service of documents in foreign countries and favors 
the use of internationally agreed means of service. In 
some respects, such treaties have facilitated service in 
foreign countries but are not fully known to the bar. 

Fifth, the revision corrects a hiatus in the 
enforcement of federal law by providing nationwide 
territorial jurisdiction over defendants who are subject 
to the jurisdictional reach of no state. 

Finally, the revised rule extends the reach of 
federal courts to impose jurisdiction over the person of 
all defendants against whom federal law claims are made 
who can be constitutionally subject to the jurisdiction 
of the counts of thfi Unittd St&tos• Ths prosont 
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territorial limits on the effectiveness of service to 
subject a defendant to the jurisdiction of the court over 
the defendant's person are retained for all actions in 
which there is a state in which personal jurisdiction can 
be asserted consistently with state law and the 
Fourteenth Amendment. But a new provision makes those 
limits inapplicable to cases in which there is no state 
in which the defendant can be sued. 

The revised rule is reorganized to make its 
provisions more accessible to those not familiar with all 
of them. Additional subdivisions in this rule allow for 
more captions; several overlaps among subdivisions are 
eliminated; and several disconnected provisions are 
removed, to be relocated in a new Rule 4.1. 

The Caption of the Rule. Rule 4 was entitled 
"Service of Process" and applied to the service not only 
of summons, but also other process as well, although 
these are not specified by the present rule. The service 
of process in eminent domain proceedings,is governed by 
Rule 71A. The service of a subpoena is governed by Rule 
45, and service of papers such as orders, motions, 
notices, pleadings, and other documents is governed by 
Rule 5. 

The revised rule is entitled "Summons" and applies 
only to that form of legal process. Unless service of 
the summons is waived as provided in subdivision (d), a 
summons must be served whenever a person is joined as a 
party against whom a claim is made. Those few provisions 
of the present rule which bear specifically on the 
service of process other than a summons are relocated in 
Rule 4.1 in order to simplify the text of this rule. 

Subdivision The revised subdivision (a) 
contains most of the language of the former subdivision 
(b). The second sentence of the former subdivision (b) 
has been stricken, so that the federal court summons will 
be In all cases the same. Few states now employ 
distinctive requirements of form for a summons and the 
applicability of such requirerents in federal court can 
only serve as a trap for an unwary party or attorney. 
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Service to perform services in actions brought by the 
United states. 28 U. S. C. 5 651. 

Subdivision (dK This text is new, but is 
substantially derived from the former subparagraph 
(c)(2)(C) and (D) added to the rule by Congress in 1983. 
The aim6 of the provision are to eliminate the costs of 
service of a summons on many parties and to foster 
cooperation among adversaries and counsel. This device 
should be useful in dealing with furtive defendants or 
those who are outside the United States and can be 
actually served only at substantial and unnecessary 
expense. 

The former text described this process as 
service-by-mail. This language misled some plaintiffs 
into thinking that service could be effected by mail 
without the affirmative cooperation of the defendant. 
E.g., Gulley v. The Mayo Foundation. 886 F. 2d 161 (8th 
cir. 1989). It is more accurate to describe the 
communication sent to the defendant as a request for a 
waiver of formal service. 

An individual or corporate defendant may be requested 
to waive service of a tumoni wherever or however that 
defendant might be served. The United States is not 
expected to waive service for the reason that its mail 
receiving facilities are inadequate to assure that the 
notice is actually received by the correct person in the 
Department of Justice. The same principle is applied to 
agencies, corporations, and officers of the United States 
and to other governments subject to service under 
subdivision (j). Infants or incompetent persons are 
likewise not required to waive service because they are 
not presumed to understand the request and its 
consequences and must generally be served through 
fiduciaries. 

The former rule was held to limit the acknowledgment 
procedure to cases in which the defendant could have been 
served within the forum state. CASAD, JURISDICTION IN 
CIVIL CASKS (1986 Supp.), S5-13 and cases cited. But see 
United States v. Union Indemnity Ins. Co.. 4 F.R.Serv. 
3d 578 (E.D.M.Y. 1986). As Professor Casad observed, 
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there was no reason not to UBe this form of service 
outside the state, and there are many instances in which 
it has in fact been so used. 

Paragraph (d)(1) is explicit that a timely waiver of 
service of a summons and complaint does not prejudice the 
right of a defendant to object by means of a motion 
authorized by Rule 12(b)(2) to the absence of 
jurisdiction over the defendant's person, or to assert 
any other defense that may be available. All that is 
eliminated are issues of the sufficiency of the summons 
and the sufficiency of the method by which it is served. 

A defendant failing to comply with a request for 
waiver shall be given an opportunity to show good cause 
for the failure, but sufficient cause Bhould be rare. 
It is not a good cause for failure to waive service that 
the claim is unjust or that the court lacks jurisdiction. 
It would, however, be sufficient cause not to shift the 
cost of Bervice if the defendant did not receive the 
request or was insufficiently literate in English to 
understand it. 

Because the transmission of the waiver does not 
purport to effect service except by consent, the 
transmission of a request for consent sent to a foreign 
country gives no reasonable offense to foreign 
sovereignty, even to foreign governments that have 
withheld their assent to service by mail. See 
Heidenberg, Service of Process and Gathering Information 
Relative to a LawBuit Brought in West Germany. 9 INT 'L 
LAW 725, 78-29 (1975). Because of the unreliability of 
some foreign mail services, the longer period of 60 days 
is provided for a return of a notice and request for 
waiver sent to a foreign country. The time limit of 
subdivision (m) is not applicable to such service. 

Paragraph (d)(2) states what the present rule 
implies, that there is a duty to avoid costs associated 
with the service of a summons not needed to inform the 
defendant regarding the commencement of an action. The 
text of the rule also sets forth the requirements for a 
Notice and Request for Waiver sufficient to put the 
cost-shifting provision in place. These requirements are 
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illustrated in Forms 1A and IB, which replace the former 
Form 18A, 

Subparagraph (d)(2)(A) is explicit that a request 
for waiver of service by a corporate defendant must be 
addressed to a person qualified to receive service. The 
general mail rooms of large organizations cannot be 
required to identify the appropriate individual recipient 
for an institutional summons. 

Subparagraph (d)(2)(B) permits the use of 
alternatives to the United States mails in sending the 
Notice and Request. While private messenger services or 
electronic communications are not likely to be as 
inexpensive as the mail, they may be equally reliable and 
on occasion more convenient to the plaintiff. Especially 
with respect to transmissions to foreign countries, 
alternative means may be desirable, for in some 
countries, facsimile transmission is the most efficient 
means of communication. If electronic means such as 
facsimile transmission are employed, the sender should 
maintain a record of the transmission to assure proof of 
transmission if receipt is denied, but a party receiving 
such a transmission has a duty to cooperate and cannot 
avoid liability for the resulting cost of formal service 
if the transmission is prevented at the point of receipt. 

Paragraph (d)(3) extends the time for answer to 
assure that a defendant will not gain any delay by 
failing to waive service of the summons. Absent this 
extension, the defendant would be rewarded with 
additional time for answer under Rule 12(a) if the waiver 
is not returned, or if its return is postponed as long 
as the Notice and Request allows. 

Paragraph (d)(4) clarifies the effective date of 
service when service is waived; the provision is needed 
to resolve an issue arising when applicable law requires 
service of process to toll the statute of limitations. 
E.g., Mr™ V. Elal&a ClMhr 752 F.2d 35 (2d Cir. 
1984). Cf. Walker v. Armco Steel Corp.. 446 U.S. 740 
(1980). It is also important to clarify the effective 
data for the purposes of Rules 12(a), 30(a), and 33(a). 

144 



The former provision set forth in subdivision 
(c)(2)(C)(ii) of this rule may have been misleading to 
some parties. Some plaintiffs not reading the rule 
carefully supposed that service of the summons by 
ordinary mail was effective on receipt by the defendant, 
not only to establish the jurisdiction of the court over 
the defendant's person, but to toll the statute of 
limitations in actions in which service of the summons 
was required to toll the limitations period. The revised 
rule is clear that no tolling effect results from the 
dispatch of a Notice and Request that is not returned and 
filed, nor can the action proceed as it could if a 
summons had actually been served. 

State limitations law may toll an otherwise 
applicable statute at the time when the defendant 
receives notice of the action. Nevertheless, the device 
of requested waiver of service is not suitable to 
circumstances in which the statute of limitations is 
about to run. Unless there is ample time, the plaintiff 
should proceed directly to the formal methods of service 
identified in subdivisions (e), (f) or (h). 

Requested waiver should SIBO be avoided when the time 
for service under subdivision (m) will expire before the 
ate on which the waiver must be returned. While a 
plaintiff has been allowed additional time for service 
in that situation, e.g.. Prather v. Raymond Constr. Co.. 
510 F. Supp. 278 (N.D.Ga., 1983), the court could refuse 
a request for additional time unless the defendant 
appears to have evaded service pursuant to subdivision 
(e) or (h). 

Paragraph (d)(5) is a cost-shifting provision 
retained from the former rule. The costs that may be 
imposed on the defendant could include, for example, 
costs of translation or the cost of the time of a process 
server required to make contact with a defendant residing 
in guarded apartment houses or residential developments. 
The paragraph is explicit that the costs of enforcing the 
cost-shifting provision are themselves recoverable from 
a defendant who fails to return the waiver. In the 
absence of such a provision, the purpose of the rule 
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would be frustrated by the cost of Its enforcement, which 
is likely to be high in relation to the small benefit 
secured by the plaintiff. 

Subdivision fel. This subdivision displaced the 
former paragraph (d)(1) and clause (c)(2)(C)(i). It 
provides means for the service of summons on individuals 
in any judicial district. Together with subdivision (f), 
it provides for service on persons anywhere. 

Service of the summons under this subdivision does 
not conclusively establish the jurisdiction of the court 
over the person of the defendant. A defendant may invoke 
the territorial limits of the court's reach set forth in 
subdivision (k), including of course constitutional 
limitations that may be imposed by the Due Process Clause 
of the Fifth Amendment. 

Paragraph (e)(1) authorizes service in any judicial 
district in conformity with state law. This paragraph 
sets forth the language of former clause (c)(2)(C)(i) 
which authorized the use of the law of the state in which 
the district court sits, but adds as an alternative the 
use of the law of the state in which the service is 
effected. 

Paragraph (e)(2) retains the text of the former 
paragraph (d)(1) and authorizes the use of the familiar 
methods of personal or abode service or service on an 
authorized agent in any judicial district. 

To conform to these provisions, the former 
subdivision (e) bearing on proceedings against parties 
not found within the state is stricken. Likewise 
stricken is the first sentence of the former subdivision 
(f) restricting the authority of the federal process 
server to the state in which the district court sits. 

Subdivision ff). This subdivision provides for 
service on individuals who are in a foreign country, 
replacing the former subdivision (i) that was added to 
Rule 4 in 1963. Reflecting the pattern of Rule 4 in 
incorporating state-law limitations on the exercise of 
jurisdiction over persons, the former subdivision (i) 
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limited service outside the United States to cases in 
which such extraterritorial service was authorized by 
state or federal law. The new rule eliminates the 
requirement of explicit authorization. On occasion, 
service in a foreign country was held to be improper for 
lack of such statutory authority. E.g. Martens v. 
Winder. 341 F.2d 197 (9th Cir.), cert, denied 382 U.S. 
937 (1965). Such authority was, however, found to exist 
by implication. E.g., SEC v. VTR, Inc.. 39 F.R.D. 19 
(S.D.N.Y. 1966). Given the substantial increase in the 
number of international transactions and events that are 
the subject of litigation in federal courts, it is 
appropriate to infer a general legislative authority to 
effect service on defendants in a foreign country. 

A secondary effect of this provision for service of 
a federal summons in any judicial district is to 
facilitate the use of federal long-arm law applicable to 
actions brought to enforce the national law against 
defendants who cannot be served under local state law. 
Such a provision is set forth in paragraph (2) of 
subdivision (k) of this rule applicable only to persons 
not subject to the territorial jurisdiction of any state. 

Paragraph (f)(1) gives effect to the Hague Convention 
on the Service Abroad of Judicial and Extrajudicial 
Documents, which entered into force for the United States 
on February 10, 1969. See 28 U.S.C.A., F. R. Civ. p. 4 
(1986 Supp.). This Convention is an important means of 
dealing with problems of service in a foreign country. 
See generally RISTAU 1 INTERNATIONAL JUDICIAL ASSISTANCE 
118-176 (1984). The use of the Convention is mandatory 
when available. See Volk^wagenwerk Aktienaeaellschaft 
v. Schlunk. 108 S. Ct. 722 (1988); Weis, The Federal 
Rules and the Haorue Conventions; Concerns of Conformity 
and Comitv. 50 U. PITT. L. REV. 903 (1989). Therefore, 
this paragraph provides that the methods of service 
appropriate under an applicable treaty shall be employed 
if available when service is to be effected outside a 
judicial district of the United States, and if the 
applicable treaty so requires. 
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The Hague Service Convention furnishes safeguards 
against the abridgment of rights of parties through 
inadequate notice. Article 15 provides for verification 
of actual notice or a demonstration that process was 
served by a method prescribed by the internal laws of the 
foreign state before a default judgment may be entered. 
Article 16 of the Convention also enables the judge to 
extend the time for appeal after judgment if the 
defendant shows either a lack of adequate notice to 
defend or to appeal the judgment, or has disclosed a 
prima facie case on the merits. 

The Hague Convention does not provide a time within 
which a Central Authority must effect service, but 
Article 15 does provide that alternate methods may be 
used if a Central Authority does not respond within six 
months. Generally, a Central Authority can be expected 
to respond much more quickly than that limit might 
permit, but there have been occasions when the signatory 
state was dilatory or refused to cooperate for 
substantive reasons. In such cases, resort may be had 
to the provision set forth in paragraph (f)(3). 

Two minor changes in the text reflect the Hague 
Convention. First, the term "letter of request" has been 
added. Although these words are synonymous with "letter 
rogatory, * "letter of reqiiast" is preferred in modern 
usage. The provision should not be interpreted to 
authorize use of a letter of request when there is in 
fact no treaty obligation on the receiving country to 
honor such a request from this country or when the United 
States does not extend diplomatic recognition to the 
foreign nation. Second, the passage formerly found in 
subparagraph (ii(l)(B), "when service in either case is 
reasonably calculated to give actual notice," has been 
relocated. 

Paragraph (f)(2) provides alternative methods for 
use when internationally agreed methods are not intended 
to be exclusive, or where there is no international 
agreement applicable. It contains most of the language 
formerly set forth in subdivision (i) of the rule. 
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Service by methods that are violations of foreign 
law are not generally authorized. Subparagraphs (A) and 
(B) prescribe the more appropriate methods of conforming 
to local practice or using a local authority. 

Subparagraph (f)(2)(C) prescribes other methods 
authorized by the former rule, and a new one set forth 
in clause (iii). This clause allows American consular 
and diplomatic officers to serve process in a foreign 
country pursuant to State Department rules. There is a 
statutory provision for this in the Foreign Sovereign 
Immunities Act, 28 U.S.C. S 1608(a)(4). 

Paragraph (f)(3) authorizes the court to approve 
additional methods of service to be employed when 
circumstances justify. In approving exceptional service 
in urgent circumstances, the paragraph tracks the text 
of the Hague Convention. Other circumstances that might 
justify the use of additional methods include the failure 
of the foreign country's Central Authority to effect 
service within the six-month period provided by the 
Convention, or the refusal of the Central Authority to 
serve a complaint seeking punitive damages or to enforce 
the antitrust laws of the United States. In such cases, 
the court shall direct the method of service and may 
approve means that are not authorized by international 
agreement or that are contrary to foreign law. Inasmuch 
as our Constitution requires that reasonable notice be 
given, an earnest effort should be made to devise a 
method of communication that is consistent with due 
process and minimizes offense to foreign law. A court 
may in some instances specially authorize use of ordinary 
mail. ££. Levin v. Rubv Trading Corporation. 248 F. 
Sup.. 537 (S.D.N.Y. 1965). 

Subdivision (g). This subdivision retains the text 
of the former paragraph (d)(2). Provision is made for 
service upon an infant or incompetent person in a foreign 
country. 

gub<ji,viBion Qj). This provision retains the text of 
the present paragraph (d)(3), with changes reflecting 
those made in subdivision (e) . Provision is also 
explicitly made for service on a corporation or 
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association in a foreign country as formerly provided in 
subdivision (i). 

Frequent use should be made of the Notice and Request 
procedure set forth in subdivision (d) in actions against 
corporations. Care must be taken, however, to address 
the request to an individual officer or authorized agent 
of the corporation. It is not effective use of the 
Notice and Request procedure if the mail is sent 
undirected to the mail room of the organization. 

Subdivision (il. This subdivision retains much of 
the text of former paragraphs (d)(4) and (5). Paragraph 
(i){1) provides for service of a summons on the United 
States; it amends former paragraph (d)(4) to permit the 
United States attorney to be served by registered or 
certified mail. The rule does not authorize the use of 
the Notice and Request procedure of revised subdivision 
(d) when the United States is the defendant. To assure 
proper handling of mail in the Department of Justice, the 
authorized mail service must be specifically addressed 
to the civil process clerk of the office of the United 
States Attorney. 

Paragraph (1)(2) replaces the former paragraph 
(d)(5). Paragraph (i)(3) saves the plaintiff from the 
hazard of losing a substantive right because of failure 
to comply with the complex requirements of service under 
this subdivision. That risk has proved to be more than 
nominal. E.g., Whale v. United States. 792 F. 2d 951 
(9th cir. 1986). This provision may be read in 
connection with the provisions of subdivision (c) of Rule 
15 to preclude loss, of substantive rights by a plaintiff 
against the United States or its agencies, corporations, 
or officers resulting from a failure correctly to 
identify and serve all the persons who should be named 
or served in order to assert such rights. 

Subdivision M). This subdivision retains the text 
of the former paragraph (d)(6) without material change. 
The waiver«of-service provision is also inapplicable to 
actions against governments served pursuant to this 
subdivision. 
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The revision adds a new paragraph (j)(l) referring 
to the statute governing service of a summons on a 
foreign state or political subdivision, the Foreign 
Sovereign Immunities Act of 1976, 28 U.S.C. S 1608. The 
caption of the subdivision reflects that change. 

Subdivision (k) . This subdivision replaces the 
former subdivision (f), with no change in the title. 
Paragraph (k)(1) retains the substance of the former rule 
in explicitly authorizing the exercise of personal 
jurisdiction over persons who could be reached under 
etate long-arm law, the "100-mile bulge" provision added 
in 1963, or the federal interpleader act. Subparagraph 
(k)(l)(D) is new, but merely calls attention to federal 
legislation that may provide for nationwide or even 
world-wide service of process in cases arising under 
particular federal laws. Congress has provided for 
nationwide service of process and full exercise of 
territorial jurisdiction by all district courts with 
respect to specified federal actions. See CASAD, 
JURISDICTION IN CIVIL ACTIONS, chap. 5 (1983). 

Paragraph (2) is new. It authorizes the exercise of 
territorial jurisdiction over the person of any defendant 
against whom is made a claim arising under any federal 
law if that person is subject to personal jurisdiction 
in no state. This addition is a companion to the 
amendments made in revised subdivisions (e) and (f) that 
provide for service of a summons and complaint anywhere 
in the world. 

This paragraph corrects a hiatus in the enforcement 
of federal law. Under the former rule, a problem was 
presented when the defendant was a non-resident of the 
United States having contacts with the United States 
sufficient to justify the application of United States 
law and to satisfy federal standards of forum selection, 
but having insufficient contact with any single state to 
support jurisdiction under state long-arm legislation or 
meet the requirements of the Fourteenth Amendment 
limitation on state court territorial jurisdiction. In 
such cases, the defendant was shielded from the 
enforcement of federal law by the fortuity of a favorable 
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limitation on the power of atate courts which was 
incorporated into the federal practice by the former 
rule. In this respect, the revision responds to the 
suggestion of the Supreme Court made in Omni Capital 
Intern, v. Rudolf Wolff k Co.. Ltd.. 108 S.Ct. 404, 411 
(1987). This paragraph provides a federal reach in 
actions not subject to such nationwide service provisions 
if it is needed to enable the federal courts to enforce 
the national law. 

There remain Constitutional limitations on the 
exercise of territorial jurisdiction of federal courts 
over persons outside the United States. These arise 
from the Fifth Amendment rather than from the Fourteenth 
Amendment, which limits state-court reach and which was 
incorporated into federal practice by the reference to 
state law in the text of the former subdivision (e) that 
is deleted by this revision. The Fifth Amendment 
requires that any defendant have affiliating contacts 
with the United States sufficient to justify the exercise 
of personal jurisdiction over that party. Cf. Wells Faroo 
j Co. v. Wells Farao Express Co.. 556 F.2d 406, 418 (9th 
Cir. 1977). There may also be a further Fifth Amendment 
constraint in that a plaintiff's forum selection might 
be so inconvenient to a defendant that it would be a 
denial of the "fair play and substantial justice" 
required by the due process clause, even though the 
defendant had significant affiliating contacts with the 
United States. See DeJames v. Magnificent Carriers. 654 
F.2d. 280. 286 n.3 f3d Cir. 19811. Compare World Wide 
Volkswagen Corp. v. Woodson. 444 U.S. 286 . 293-294 
{1980); insurance Corp of Ireland v. Cggpagiue d9a 

Bauxites des Guinee. 456 U.S. 692. 702-703 <1982); Asahi 
Metal Indus v. Superior Court of Cal,, Solano County. 107 
S. Ct. 1026. 1033-1035 119871. See generally Lusardi. 
Nationwide Service of Process; Due Process Limitations 
on the Power of the Sovereign. 33 VILL. L. REV. 1 (1988). 

This provision does not affect the operation of 
federal venue legislation. See generally 28 U.S.C. S 
1391. Nor does it affect the operation of federal law 
providing for the change of venue. 28 U. S. C. SS 1404, 
1406. The availability of S 1404 providing for transfer 
for fairness and convenience precludes any conflict 
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between the full exercise of territorial jurisdiction 
permitted by this rule and the Fifth Amendment 
requirement of "fair play and substantial justice." 

The district court should be especially scrupulous 
to protect aliens who reside in a foreign country from 
forum selections so onerous that injustice could result. 
"(G)reat care and reserve should be exercised when 
extending our notions of personal jurisdiction into the 
international field." Asahi Metal Ind. v. Superior Court 
of Cal., Solano Qounty. 107 S. CT. 1026, 1035 (1987), 
quoting United States v. First National City Bank. 379 
U. S. 378, 404 (1965) (Harlan, J., dissenting). 

This narrow extension of the federal reach is 
inapplicable to cases in which federal jurisdiction rests 
on the diversity of citizenship of the parties. This is 
perhaps a necessary application of the principle of Erie 
Railroad Co. v. Tompkins. 304 U.S. 64 (1938). Cf. 
Arrowsmith v. United Press International. 320 F.2d 219 
(2d Cir. 1963). The extension of the federal reach under 
this rule is also applicable only to defendants against 
whom a federal claim is made. 

Subdivision (11. This subdivision assembles in one 
place all the provisions of the present rule bearing on 
proof of service. No material change in the rule is 
effected. The provision that proof of service can be 
amended by leave of court is retained from the former 
subdivision (h) . See generally 4A WRIGHT t MILLER, 
FEDERAL PRACTICE AND PROCEDURE S 1132 (2d ed. 1987). 

Subdivision fmi. This subdivision retains much of 
the language of the present subdivision (j). 

The new subdivision explicitly provides that the 
court Bhall allow additional time for service if there 
is good cause for the plaintiff's failure to effect it 
in the prescribed 120 days, and authorizes the court to 
relieve a plaintiff of the consequences of an application 
of this subdivision even if there is no good cause shown. 
Such relief was formerly available in some cases, partly 
in reliance on Rule 6(b), and it was not the purpose of 
the former rule to be rigorous in the imposition of a 
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dismissal for slowness in effecting service. Relief may 
be justified, for example, in a case in which the 
applicable statute of limitations would bar the refiled 
action, or the defendant was evading service or 
concealing a defect in attempted service. E.g.. Ditkof 
v. Owens-Illinois. Inc.. 114 F. R. D. 104 (E.D.Mich. 
1967). A specific instance of good cause is set forth 
in paragraph (i)(3) of this rule, which provides for 
extensions if necessary to correct oversights in 
compliance with the requirements of multiple service in 
actions against the United States or its officers, 
agencies, and corporations. The district court should 
also take care to protect pro se plaintiffs from 
consequences of confusion or delay attending the 
resolution of an in forma pauperis petition. Robinson 
v. America's Best Contacts and Eyeglasses. 876 F. 2d. 
596 (7th cir. 1989). 

The 1983 revision of this subdivision referred to 
the "party on whose behalf such service was required," 
rather than to the "plaintiff," a term used generically 
elsewhere in thie rule to refer to any party initiating 
a claim against a person who is not a party to the 
action. To simplify the text, the revision returns to 
the usual practice in the rule of referring simply to 
"the plaintiff" even though its principles apply with 
equal force to defendants who may assert claims against 
non-parties under Rules 13(h), 14, 19, 20, or 21. 

Subdivision (n). This subdivision provides for in 
rem and quasi-in-rem jurisdiction. Paragraph (n)(l) 
saves the rule from superseding 28 U.S.C. S 1655 or any 
similar provisions bearing on seizures or liens. 

Paragraph (n)(2) provides for other uses of 
quasi-in-rem jurisdiction, but limits its use to 
necessitous circumstances. Provisional remedies may be 
employed as a means to secure jurisdiction over the 
property of a defendant whose person is not within reach 
of the court, but occasions for the use of this provision 
should be rare, as where the defendant is a fugitive or 
assets are in imminent danger of disappearing. Until 
1963, it was not possible under Rule 4 to assert 
jurisdiction in a federal court over the property of a 
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defendant not personally served. The 1963 amendment to 
subdivision (e) authorized the use of state law 
procedures authorizing such seizures of assets as a basis 
for jurisdiction. Given the liberal availability of 
long-arm jurisdiction, the exercise of power quasi-in-rem 
has become an anachronism. Circumstances too spare to 
affiliate the defendant to the forum state sufficiently 
to support long-arm jurisdiction over the defendant's 
person are also inadequate to support seizure of the 
defendant's assets fortuitously found within the state. 
Shaffer v. Heitner. 433 U.S. 186 (1977). 

Rule 4.1 Service of Other Process 
1 fâ  GENERALLY. Process, other than a summons 
2 as provided in Rule 4 or subpoena as provided in 
3 Rule 45. shall be served by a United States aarshal 
4 or a deputy United States marshal. or bv a person 
5 specially appointed for that purpose, who shall 
6 make proof of service as provided in Rule 4 (IK 
7 Such process may be served anywhere within the 
8 territorial limj^p of the state in which the 
9 district court is held, and, when authorized bv a 
10 statute of the United States. beyond the 
11 territorial limits of that state. 
12 (b̂  ENFORCEMENT OF ORDERS t COMMITMENT FOR 
13 CIVIL CONTEMPT. An order of civil commitment of a 
14 person held to be in contempt af £ decree or 
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15 injunction issued to enforce the laws of the United 
16 States may be served and enforced in anv district. 
17 Orders of civil contempt enforcing other decrees or 
18 injunctions shall be served in the state in which 
19 is located the court issuing the order to be 
20 enforced or elsewhere within the United States if 
21 not more than 100 miles from the place at which the 
22 order to be enforced was issued. 

COMMITTEE NOTE 
This is a new rule. Its purpose is to separate those 

few provisions of the former Rule 4 bearing on matters 
other than service of a summons to allow greater textual 
clarity in Rule 4. Subdivision (a) contains no new 
language. 

Subdivision (b) replaces the final clause of the 
penultimate sentence of the former subdivision 4(f), a 
clause added to the rule in 1963. The new rule provides 
for nationwide service of orders of civil commitment 
enforcing decrees or injunctions issued to compel 
compliance with federal law. The rule makes no change 
in the practice with respect to the enforcement of 
injunctions or decrees not involving the enforcement of 
federally-created rights. 

Service of process is not required to notify a party 
of a decree or injunction, or of an order that the party 
show cause why that party should not be held in contempt 
of such an order. With respect to a party who has once 
been served with a summons, the service of the decree or 
injunction itself or of an order to show cause can be 
made pursuant to Rule 5. Thus, for example, an 
injunction may be served on a party through that person's 
attorney. Chaoras v. United States. 369 F. 2d 643 (5th 
cir. 1966). The same is true for service of an order to 
show cause. Waffenschneider v. Mackav. 763 F. 2d 711 
(5th cir. 1985~ 

The new rule does not affect the reach of the court 
to impose criminal contempt sanctions. Nationwide 
enforcement of federal decrees and injunctions is already 
available with respect to criminal contempt: a federal 
court may effect the arrest of a criminal contemnor 
anywhere in the United States, 2 8 U.S.C. S 3041, and a 
contemnor when arrested may be subject to removal to the 
district in which punishment may be imposed. F. R. Crim. 
Pro. 40. Thus, the present law permits criminal contempt 
enforcement against a contemnor wherever that person may 
be found. 
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The effect of the revision is to provide a choice of 
civil or criminal contempt sanctions in those situations 
to which it applies. Contempt proceedings, whether civil 
or criminal, must be brought in the court that was 
allegedly defied by a contumacious act. Ex parte 
Bradley. 74 U.S. 366 (1869). This is so even if the 
offensive conduct or inaction occurred outside the 
district of the court in which the enforcement proceeding 
must be conducted. E.g.. ftcCartnev v. United States, 
291 Fed. 497 (8th cir.), cert. denied 263 U.S. 714 
(1923). For this purpose, the rule as before does not 
distinguish between parties and other persons subject to 
contempt sanctions by reason of their relation or 
connection to parties. 

Rule 12. Defenses and Objections — When and How 
Presented — By Pleading or Motion — Motion 
for Judgment on Pleadings 

1 (a) WHEN PRESENTED. 
2 (1) Unless a different time is 
3 prescribed in a statute of the United 
4 gtates. A a defendant shall serve an answer 
5 (A) within 20 days after the service of 
6 the summons and complaint upon that 
7 defendant, sr 
8 (E) if service of the summons has been 
9 waived on request made pursuant to Rule 
10 4(d), within 60 days from the date on which 
11 the request of waiver was sent, or 9Q days 
12 troa date if the defendant was 
13 addressed outside any judicial district of 
14 the United States CMeopt—when—service—ie 
15 made under Rule 4(c) and a different time—te 
16 prencribcd in the order of court-under—the 
17 statute—of—the—United—States—or—in—the 
18 otatuto or rule of court of the otate. 
19 12\ A party served with a pleading 
20 stating a cross-claim against that party 
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21 shall serve an answer thereto within 20 days 
22 after the service upon that party. The 
23 plaintiff shall serve a reply to a 
24 counterclaim in the answer within 20 days 
25 after service of the answer, or, if a reply 
!6 is ordered by the court, within 20 days 
!7 after service of the order, unless the order 
!8 otherwise directs. The United States or an 
!9 officer or agency thereof shall serve an 
10 answer to the complaint or to a cross-claim, 
•1 or a reply to a counterclaim, within 80 days 
2 after the service upon the United States 
3 attorney of the pleading in which the claim 
4 is asserted. 
5 (3) The service of a motion permitted 
6 under this rule alters these periods of time 
7 as follows, unless a different time is fixed 
8 by order of the courti 
9 (4 &) if the court denies the motion or 
0 postpones its disposition until the trial on 
1 the merits, the responsive pleading shall be 
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43 
42 served within 10 days after notice of the 

court's action; 
44 

46 
45 

48 
47 

(* g) if the court grants a motion for 
a more definite statement, the responsive 
pleading shall be served within 10 days 
after thq service of the more definite 
statement. 

49 

COMMITTEE NOTE 

subdivision (a) is revised by the addition of 
subparagraph (a)(1)(B) to reflect amendments to Rule 4. 
A defendant who waives service of process on request made 
pursuant to Rule 4(d) is protected against any resulting 
abbreviation of the time for answer. Pursuant to Rule 
4(d)(3), the defendant Is allowed 60 days from the date 
of dispatch of the notice and request, or 90 days if the 
defendant is addressed outside any judicial district of 
the United States. 

The time of dispatch appears on the face of the 
request for waiver and is hence a date readily known to 
both parties. It is therefore the date used to measure 
the return day for the waiver form, so that the plaintiff 
can know on a day certain that service of process will 
be necessary, and is accordingly also a useful date for 
measuring the time for answer. The defendant who returns 
the waiver is given additional time for answer in order 
to assure that the defendant loses nothing by waiving 
service of process. 

The subdivision is also amended to strike a reference 
to a subdivision of Rule 4 that has been deleted from 
that rule. it is also amended to strike the reference 
to state law with respect to the time for answer. This 
amendment accords with the amendment to Rule 4 in 
providing nationwide uniformity with respect to the form 
and content of a summonst 20 days after service of the 
summons is the time normally required for answer wherever 
the district court may sit. 

Rule 26. General Prowlsloos Governing Discovery 
1 (a) DISCOVERY MBTKOOS. Parties may obtain 
2 discovery by one or more of the following methods < 
3 depositions upon oral examination or written 
4 questions; written interrogatories; production of 
5 documents or things or permission to enter upon 
6 land or other property, for inspection and other 
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7 purposes; physical and mental examinations; and 
8 requests for admission. Discovery at a place 
9 within a country haviqg a ( m f t t h« United 
10 State" applicable £S such discovery shall fee 
11 conducted by methods authprized by the treaty 
12 unless the court determines that those methods are 
13 Inadequate or inequitable and pgthorizes other 
14 discovery methods not prohibited bv the treaty. 
15 (b) DISCOVERY SCOPE AND LIMITS. 
16 * * * * * 
17 Claims of Privilege or Protection of 
16 Trial Preparation Materials. When information 
19 la withheld from discovery on a claim that it is 
20 privileged or subject to protection as trial 
21 preparation materials, the claim shall be made 
22 expressly and shall fes supported fey a 
23 dgpcrlption o t the nature of the documents, 
24 communications, gr things not produced that Is 
25 sufficient to enable the demanding party to 
26 cantpst the slal*. 

160 



COMMITTEE MOTES 
Subdivision {a). Language is added to this 

subdivision to reflect a policy of balanced accommodation 
to international agreements bearing on methods of 
discovery. Cf. Societe Mationale v. U. S. Dist. Ct.. S. 
D. Iowa. 107 S. Ct. 2542, 2557-2568 (1987). Attorneys 
and judges should be cognizant of the adverse consequence 
for international relations of unduly intrusive discovery 
methods that offend the sensibilities of those governing 
other countries. See aenefplly Heis, Tfift Fedeyg). Rules 
and the Hague Conventions; Concerns of Conformity and 
Cpmity. 50 U. PITT. L. REV. 903 (1989); Alley & Prescott, 
Recent Developments in the United States Under the Hague 
Evidence Cqnventipn. 2 LEIDEM J. IHT'L LAW 19 (1989). 
If certain methods of discovery have been approved for 
international use, positive international relations 
require that these methods be preferred, and that other 
methods should not be employed in discovery at places in 
foreign countries, at least if the approved methods are 
adequate to meet the need of the litigant for timely 
access to the information. 

The rule of comity stated in this rule does not 
apply to discovery of documents and things from parties 
who are subject to the court's personal jurisdiction, and 
who may be required to produce such materials at the 
place of trial. E.g. Insurance Corp. of Ireland v. 
CflBBmilfl 4ss Bauxites. 456 U. S. 694 (1982). The rule 
also does not apply to the taking of depositions of 
parties or persons controlled by parties who may be 
deposed within the United States. However, comity may 
be employed in matters to which the requirement of the 
rule does not apply. Cf. gpciete Mationale v. y. S. 
Dist. Ct.. S. D. Iowa. 107 S. Ct. 2542 (1987). 

Nor does the rule require comity where the discovery 
methods available by treaty are 'inadequate or 
inequitable." This provision allows the court to make 
a discreet judgment on the facts as to the sufficiency 
of the internationally agreed discovery methods. 
Illustratively, a party should be required to make first 
resort under the Hague Convention despite a partial 
Article 23 reservation by the country in which discovery 
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is sought, but not if that country has imposed a blanket 
reservation as an obstacle to discovery. 

The rule also directs the court to authorize the use 
of other discovery methods as may be needed to assure 
that discovery is not "inequitable." International 
litigants should not be placed in a favored position as 
compared to American litigants similarly situated, 
especially in coaseercial matters with respect to which 
the similar American litigants may be their economic 
competitors. Especially, an international litigant using 
the provisions of Rule 26-37 should not be permitted to 
use the Hague Convention or a similar international 
agreement or even the law of the party's own country to 
create obstacles to equivalent discovery by an adversary. 

Indeed, the court is not precluded by the rule from 
authorizing, to assure that discovery is adequate and 
equitable, the use of discovery methods that may violate 
the laws of another country. Cf. Societe Internationale 
v. Rooers. 357 U. S. 197 (1958). Where the impediment 
to discovery is imposed by public authority not at the 
request of the international litigant or the non-party 
from whom information is sought, accomodation may be 
necessary to reconcile the requirement of this rule that 
discovery be equitable to foreign law. But in no 
circumstance can the court authorise discovery methods 
that violate the mandate of a treaty that is the law of 
the United States. 

Subdivision (b). A new paragraph (b)(5) is added. 
Its purpose is to provide a party whose discovery is 
constrained by a claim of privilege or work product 
protection with information sufficient to evaluate such 
a claim and to resist if it seems unjustified. The party 
claiming a privilege or protection cannot decide the 
limits of that party's own entitlement. 

A party receiving a discovery request who claims a 
privilege or protection but fails to disclose the claim 
is at risk of waiving the privilege or protection and may 
be subject to sanctions under . Rule 37(b)(2). A party 
claiming a privilege or protection who fails to provide 
adequate information about the claim to the party seeking 
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the information may be compelled to do so by motion made 
pursuant to Rule 37(a). Such motions and responses to 
motions are subject to the sanctions provisions of Rules 
7 and 11. 

A party receiving a discovery request that is too 
broad may be faced with a burdensome task to provide full 
information regarding all that party's claims to 
privilege or work product protection. Such a party is 
entitled to a protective order under subdivision (c) of 
this rule. The issue of the sufficiency of a disclosure 
is appropriate for resolution at a pretrial conference 
conducted under Rule 16(b), and may require an 
examination of documents in camera. 

Rule 26. persons Before Whom Depositions May Be 
Taken 

1 (b) IN FOREIGN COUNTRIES. Subject to the 
2 provisions of Rule 26(a) ie—a—fagsiga—eeuwtry, 
3 dapositions may be taken in a foreign country (1) 
4 pursuant to any applicable treaty or convention, or 
5 (?) pyrsuant to a letter of request (whether or not 
6 captioned p letter rogatory1. or (31 on notice 
7 before a person authorized to administer oaths in 
B the place in which the examination is held, either 
9 by the law thereof or by the law of the united 
10 States, or (4 1) before a parson commissioned by 
11 the court, and a person so commissioned shall have 
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12 the power by virtue of hie commission to edminister 
13 eny necessary oath and take testimony-,—er—(^f 
14 pursuant te a letter rogatory. A commission or a 
15 letter rogatory of request shall be issued on 
16 application and notice and on tarms that are just 
17 and appropriate. It is not requisite to the 
18 issuance of a commission or a letter rogatory of 
19 request that the taking of the deposition in any 
20 other manner is impracticable or inconvenient; and 
21 both a commission and a letter rogatory of request 
22 may be issued in proper cases. A notice or 
23 conission may designate the person before whom the 
24 deposition is to be taken either by name or by 
25 descriptive title. A letter rogatory of request 
26 may be addressed "To the Appropriate Authority in 
27 [here name the country]." When a letter of request 
28 fi£ u y other device is used pursuant to anv 
29 applicable treaty or convention it lMll fes 
30 captioned in the form prescribed by that treaty or 
31 convention. Evidence obtained in response to a 
32 letter rogatory of request need not be excluded 
33 merely for the reason that it is not a verbatim 
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34 transcript or that the testimony was not taken 
35 under oath or for any similar departure from the 
35 requirements for depositions taken within the 
37 United States under these rules. 
38 * * * * * 

COMMITTEE NOTE 
This revision is intended to make effective use of 

the Hague Convention on the Taking of Evidence Abroad in 
Civil or Commercial Hatters, and of any similar treaties 
which the United States may enter into in the future, as 
sources of additional methods for taking depositions 
abroad. Pursuant to revised Rule 26(a), the party taking 
the deposition is obliged to conform to an applicable 
treaty or convention if an effective deposition can be 
taken by such internationally approved means, even though 
a verbatim transcript is not available or testimony 
cannot be taken under oath. 

The term "letter of request" has been substituted 
in the rule for the former term, "letter rogatory" 
because it is the primary method provided by the Hague 
Convention. A letter rogatory is essentially a form of 
letter of request. There are several other minor changes 
that are designed merely to carry out the intent of the 
other alterations. 

Rule 30. Depositions Upon Oral Examination 
1 (a) WHEN DEPOSITIONS MAY BE TAKEN. After 
2 commencement of the action, any party may take the 
3 testimony of any person, including a party, by 
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4 deposition upon oral examination. Leave of court, 
5 granted with or without notice, must be obtained 
6 only if the plaintiff seeks to take a deposition 
7 prior to the expiration of 30 days after service of 
8 the summons and complaint upon any defendant or 
9 oogviee made under Rule 4(e). if service has been 
10 waived Pursuant to Ru).e 4(d). 70 davs after the 
11 date on wh^ch %\\e reqyest for waiver was sent or 
12 100 davs if the defendant was addressed outside anv 
13 judicial district of the United States, except that 
14 leave is not required (1) if a defendant has served 
15 a notice of taking deposition or otherwise sought 
16 discovery, or (2) if special notice is given as 
17 provided in subdivision (b)(2) of this rule. The 
18 attendance of witnesses may be compelled by 
19 subpoena as provided in Rule 45. The deposition of 
20 a person confined in prison may be taken only by 
21 leave of court on such terms as the court 
22 prescribes. 

* * * * * 

COMMITTEE NOTE 
Subdivision (a). The revision deletes the reference 

to Rule 4(e), a provision that has itself been deleted. 
The revision also adds a provision conforming this 

rule to Rules 4(d) and 12(a), as amended, providing a 
grace period for all defendants wherever served; those 
who waive service, like those who are served, are 
protected froei depositions until 10 days after the date 
on which the answer must be filed. 
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VIII. PROVISIONAL AND FINAL REMEDIES AMD OPBCIAL 
PROCBBPINGS 

COMMITTEE MOTE 
\ 

The purpose of the revision is to divide this chapter 
of the Rules into two. No substantive change is 
effected. 

U L SPECIAL PROCEEDINGS 

Committee Note 
This chapter heading is to be inserted between Rule 

71 and Rule 71A. 

Rule 7LA. Condemnation Of Property 

1 (d) PROCESS. 
2 
3 (3) Service of Notice. 
4 (i) Personal Service. Personal service 
5 of the notice (but without copies of the 
6 complaint) shall be made in accordance with Rule 
7 4 (e) and (d) upon a defendant who resides within 
6 the United States or its territories or insular 
9 possessions and whose residence is known. 
10 * * * * • 
11 (4) Return; Amendment. Proof of service of 
12 the notice shall be made and amendment of the 
13 notice or proof of its service allowed in the 
14 manner provided for the return and amendment of 
15 the summons under Rule 4 (g) and (h). 

COMMITTEE NOTE 
The references to the Subdivisions of Rule 4 are 

deleted in light of the revision of that rule. 
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APPENDIX V 
Proposed Amendments to the Federal Rules of Civil Procedure and Federal Rules of Evidence by the Committee on Rules of Practice and Procedure of the Judicial Conference of the United States now in comment stage; Bench-bar Proposal to Revise Civil Procedure Rule 11 
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PROPOSED RULES 

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS 
TO THE FEDERAL RULES OF CIVIL PROCEDURE 

AND THE FEDERAL RULES OF EVIDENCE 

A public bearing on these proposed amendments will be held on 
November 21, 1991, in Los Angeles, California. 

COMMITTEE ON RULES OF PRACTICE 
AND PROCEDURE 

OF THE 
JUDICIAL CONFERENCE OF THE 

UNITED STATES 

August 1991 
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caonrai OH MLU OP PRACTICE AID PROCEDURE or ua ••_ 
JUDICIAL CQDZXIKI OF THE UE1TID STASIS 

ADKIIISTItATIVI OFFICE OF TBS 
UBITID STASIS COURTS 

HASHMGTCH, D.C. 20544 
TO THE BENCH AMD BAAi 

The Judicial Conference Advisory Committee on Civil Rulea has 
proposed various amendments to the Federal Rules of Civil Procedure 
and to the Federal Rulea of Evidence and haa requested that the 
proposals be circulated to the bench and bar and to the public 
generally for comment. These proposals, included herein, are 
explained in the Notes prepared by the Advisory Committee. 

The Judicial Conference Standing Cosnittee on Rulea of Practice 
and Procedure haa not approved these proposals but submits them 
herewith for public comment. He request that all comments and 
auggeationa with respect to them be placed in the hands of the 
Secretary as soon as convenient and, in any event, no later than 
February IS, 1992. 

All communications with respect to the proposals should be 
addressed to the Secretary of tha Committee on Rulea of Practice and 
Procedura, Administrative Office of the United States Courts, 
Hashington, D.C. 20544. 

In order that peraona and organisations wishing to do so may 
comment orally on the proposed amendments, a hearing will be held 
by the Advisory Ccmittee on Civil Rules at the United States 
Courthouse in Los Angeles, California, on November 21, 1991. Those 
wishing to testify should contact the Secretary of the Committee at 
the above address at leaat 30 days before the hearing. 

Theae proposed amendments have not been submitted to or 
considered by the Judicial Conference of the United States or the 
Supreme Court. 

Robert B. Xeeton 
Chairman 
Joseph F. Spaniol, Jr. 
Secretary 

August 15, 1991 

171 



PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF CIVIL PROCEDURE 

Rule 1. Scope end Purpose of Rules 
1 These rules govern the procedure in the United States district courts in all suits 
2 of a civil nature whether cognizable as cases at law or in equity or in admiralty, with 
3 the exceptions stated in Rule 81. They shall be construed and administered to secure 
4 the just, speedy, and inexpensive determination of every action. 

COMMITTEE NOTES 
The purpose of this revision, adding the words "and administered" to the second 

sentence, is to recognize the affirmative duty of the court to exercise the authority conferred 
by these rules to assure that civil litigation is resolved not only fairly, but also without undue 
cost or delay. As officers of the court, attorneys share this responsibility with the judge to 
whom the case is assigned. 

Rule IL Signing of Pleadings, Motions, and Other Papers', 
.Representations to Court: Sanction. 

1 Xl) Signature. Every pleading, written motion, and other paper of a party 
2 represented by an attorney shall be signed by at least one attorney of record in the 
3 attorney's individual name, or. if the parry is not represepted bv an atiornev. shall be 
4 riyned bv the p̂rty- whnor address <h«l) he awed » mi represented 
5 by an attorney shall sign the party's pleading, motion, ar other paper and state the 

6 party's address. • It shall state such Person's address and telephone number, if any. 
7 Except when otherwise specifically provided by rule or statute, pleadings need not be 
8 verified or accompanied by affidavit The rule in equity that the averments ef en 
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11 attorney ee-party constitutes a certificate by the signer thai the signer has read the 
12 pleading, motion, ar ether paper; thai to the best of the signer's knowledge. 
13 information, end belief farmed after reasonable inquiry it is well grounded in feet and 
14 it wo/ranted by enisling low OF a good faith argument fer the extension, modification; 
15 w reverse] ef misting taw, and that it is-not interposed fee any improper purpose, sueh 
16 gj te harass ef te eause unnecessary delay or needless-increase in the cost of litigation. 

18 unless it is signed promptly after-the omission pf the signature is corrected promptly 
19 after beiny called to the attention of the pleadcr-nr IMVEBI attorney or party. 
20 Utl Representations to Court.-lf-a pleading wining or other paper is signed 
21 in violation ef this wile, the court, upen motion or-upon its awn initiative, shall impose 
22 upen the person who signed it, a represented party, er both, an appropriate sanction, 
23 which nay inetude-an-eeder to pay te the ether pny er parties the amount of-the 

* 

24 reasonable eapenseti incurred bemuse ef the ftttng-ef the pleading, motion, er other 
25 payee, deluding a-reasonable «mttj|Mtt Bv presenting or maintaining a claim. 
26 defense, request demand, objection, contention, or argument jn a pleading, written 
27 mp;ion. or other paper filed with or suhtpjfted to the court, an attorney or 
28 unrepresented party is certifying, until it is withdrawn, that to the best of the person's 
29 fcnnuHedfe. information, and belief formed after an inquiry reasonable "nder the 

30 eirm instances— 
31 111 it is not heme presented or maintained for any improper purpose. 
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32 such is to harass or to came unnecessary delay or qfflf«"s increase the cas: 

33 of Litigation; 
34 121 ji jj Wjrraqred by griming law or by a ponfrivolnu* argument for the 
35 extension, modification, or reversal of existing law or the establishment of new 
36 law: and 
37 121 anv allegations or denials of fact* have evidentiary SUDnon or. if 
36 specifically so identified, arc likely to have evidentiary support after a reasonable 
39 opportunity for further investigation or discovery. 
40 l£l Sanctions. Subject to the conditions stated below, the court shall impose 
41 an appropriate sanction upon the attorneys, fcw firtn̂, Of parties determined, after 
42 a reasonable opportunity to respond, lo be responsible for a violation of 
43 subdivision fbV 
44 111 How Initiated. 
45 1A1 Bv Motion. A m°liP" for "ppiops qnder this rule shall be 
46 served separately from other motions or requests, and shall describe Che 

/ 

47 specific copduyt alleged to violate subdivision CbV It shall not.be filed 
48 WTttl. Qr precepted to. the court unless the challenged claim, defense. 
49 request, demand, objection, contention, or argument is not withdrawn or 
50 corrected withjp 2) davs for such other time as tfie court may prescribe) 
51 after service of the motion. If warranted, the court may award to the ganv 
52 prevailing on the motion the reasonable expenses and attorney's fees 
53 incurred in presenting or opposing the motion. 
54 HI Oq Court's Initiative. On jts gym initiative, the court may enter 
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55 ill order describing thg specific conduct that appears to violate subdivision 
56 fbl and dircctiny in attorney, law firm, or party to show cause why it has 
57 not violated subdivision fb) with resnect thereto. 
58 121 Nature of Sanction: Limitations. A sanction imposed for violation 
59 of this rule shall be limited to what is sufficient to deter comparable conduct bv 
60 persons similarly situated. Subject to thy limitations in subparagraphs (A) and 
61 fB\ the sanction may consis; of. or incluffc, directives of a nonmonetary nature. 
62 an prder to pay a monetary penalty into court, or. if imposed on motion, an 
63 order directiny payment to the movant of some or all of the reasonable 
64 attorneys' fees and other costs incurred as a direct result of the violation. 
65 IA1 Monetary sanctions may not be awarded, either on motion or 
66 on the court's initiative, ayainst a represented Party unless it is determined 
67 to be responsible for a violation of subdivision fblMl 
68 1B1 Monetary sanctions may not be awarded on the court's initiative 
69 unless the court's order to show cause is issued before a voluntary dismissal 
70 or settlement qf the claims made bv or ayainst the to he sanctioned, 
71 121 Order. If requested, the court, when imposing sanctions, shall recite 
72 the conduct pr rircurpstances determined to constitute a violation of this rule and 
73 Explain the basis for the sanction imposed. 

COMMITTEE NOTES 
Purpose of revision. This revision is intended to remedy problems that have arisen in 

the interpretation and application of the 1983 revision of the mle. For empirical 
examination of experience under the 1983 rule, see, New York State Bar Committee 
on Federal Courts, Sanctions and Attorneys' Fees (1987); T. WiHging. The Rule 11 
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Sanctioning Process (1989); American Judicature Society, Report of the Third Circuit Task 
Force on Federal Rule of Civil Procedure 11 (S. Burbank ed„ 1989); E. Wiggins, T. 
Willging, and D. Stienstra, Report on Rule 11 (Federal Judicial Center, 1991). For book-
length analyses of the case law, see G. Joseph. Sanctions: The Federal Law of Litigation 
Abuse (19891: G. Vairo. Rule 11 Sanctions: Case Law Perspectives and Preventive Measures 
(1991). 

The rule retains the principle that attorneys and pro se litigants have an obligation to 
the court to refrain from conduct that frustrates the aims of Rule 1. The revision both 
broadens the scope of this obligation and calls for greater restraint in considering the 
imposition of sanctions. 

Subdivision fal. Retained in this subdivision are the provisions requiring signatures 
on pleadings, written motions, and other papers. Unsigned papers are to be received by the 
Clerk, but then are to be stricken if the omission of the signature is not corrected promptly 
after being called to the attention of the attorney or pro se litigant Correction can be made 
by signing the paper on file or by submitting a duplicate that contains the signature. 

Tbe sentence in the former rule relating to the effect of answers under oath is no 
longer needed and has been eliminated. The provision in the former rule that signing a 
paper constitutes a certificate that it has been read by the signer also has been eliminated 
as unnecessary. The obligations imposed under subdivision (b) obviously require that a 
pleading, written motion, or other paper be read before it is filed or submitted to the court. 

Subdivisions fbVfcV These subdivisions restate the provisions requiring attorneys and 
pro se litigants to conduct a reasonable inquiry into die law and facts before signing 
pleadings, written motions, and other documents, and mandating sanctions for violation of 
these obligations. The revision in pan expands the responsibilities of litigants to the court, 
while providing greater constraints and flexibility in dealing with infractions of the rule. 
Although continuing to require litigants to 'stop-and-lhink" before initially making legal or 
factual contentions, the revised rule places equal emphasis on the duty of candor and on the 
obligation to withdraw from positions when they no longer are tenable. 

First, the obligations are not measured solely as of the time a paper is filed with the 
court, but include the failure to withdraw or abandon a position after learning that it ceases 
to have any merit The wording is sufficiently broad to cover the continued maintenance 
in federal court of totally meritless claims or defenses that were raised in state court before 
removal. 

Second, the certification with respect to factual allegations and denials is revised in 
recognition that sometimes a litigant may have good reason to believe that a fact is true or 
false but may need discovery, formal or informal, from opposing parties or third persons to 
gather and confirm evidentiary support for the alleption or denial. Tolerance of factual 
contentions in initial pleadings by plaintiffs or defendants when specifically identified as 
made on "information and belief does not relieve litigants from the obligation to conduct 
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an appropriate investigation into the facts that is reasonable under the circumstances and 
is not a license to join parties, make claims, or present defenses without any factual basis 
or justification. Moreover, if evidentiary support is not obtained after a reasonable 
opportunity for further investigation or discovery, the party has a duty under the rule to 
withdraw the allegation or denial. 

This change will serve to equalize the burden of the rule upon plaintiffs and 
defendants, who are permitted under Rule 8 to include denials in their answers based on 
lack of information obtained in their initial investigation. If, after further investigation or 
discovery, a denial is no longer warranted, the defendant will have a duty under revised 
Rule 11 to abandon its denial through an amended answer or at a pretrial conference. 

The certification is that there is (or likely will be) "evidentiary support" for the 
allegation or denial-and not thai the party wiLi prevail with respect to its contention 
regarding the fact That summary judgment is rendered against a party does not necessarily 
mean, for purposes of this certification, that it had no evidentiary support for its position 
On the other hand, if a party has sufficient evidence with respect to a contention that would 
suffice to defeat a motion for summary judgment based thereon, it would have had sufficient 
"evidentiary support" for purposes of Rule 11. 

Third, the power of the court, when requested in a motion, to award attorney's fees 
for a violation of the rule is retained. A monetary award may be the most effective 
deterrent in some circumstances, and particularly for violations of subdivision (b)(1) 
payment to other parties to reduce the injury caused them may be more appropriate than 
a fine paid to the court Any such award to another party, however, should not exceed the 
expenses and attorneys' fees for the services directly and unavoidably caused by the violation 
of the certification requirement If, for example, in a multi-count complaint a plaintiff were 
to make allegations in one count in violation of the rule, an award of expenses should be 
limited to those directly caused by Inclusion of the improper allegations, and not from the 
filing of the case itself. The award should not provide compensation for services that could 
have been avoided by an earlier disclosure of evidence or an earlier challenge to the 
groundless claims or defenses. Moreover, ordering partial reimbursement of fees may 
constitute a sufficient deterrent regarding violations by persons having modest financial 
resources. In cases brought under statutes providing for fees to be awarded to prevailing 
parties, the court should not employ cost-shifting under this rule in a manner that would be 
inconsistent with the standards that govern the statutory award of fees, such as 
rhritrismhurv fisrmewt Ci>. v. EEOC. 434 U.S. 412 (1987). 

The court has available a variety of possible sanctions, such as striking the offending 
paper, an admonition, reprimand, or censure; requiring participation in seminars or 
other educational programs; ordering a fine payable to tbe court; referring the matter to 
disciplinary authorities; etc. See Manual for Complex Litigation. Second. } 42J. The rule 
does not attempt to enumerate the factors a court should consider in deciding whether to 
order a sanction or what sanctions would be appropriate in the circumstances; but, for 
emphasis, it does specifically note that sanctions may be nonmonetary as well as monetary. 
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Whether the improper conduct was willful, or negligent; whether it was part of a pattern of 
activity, or an isolated event; whether the person has engaged in similaT conduct in other 
litigation; whether it was intended to injure; what effect it had on the litigation process in 
time or expense; whether the responsible person is trained in the law; what amount, given 
the financial resources of the responsible person, is needed to deter that person from 
repetition in the same case; what amount is needed to deter similar activity in other 
litigation: all of these may in a particular case be proper considerations. In general, the 
court should select sanctions that are not more severe than are needed to deter such 
improper conduct by similarly situated persons. 

Fourth, the court may impose the sanction on the persons-whether attorneys, law 
firms, or parries-responsible for the violation. As under the former rule, the person signing 
a document has a nondelegable responsibility to the court and in most situations will be the 
one who should be sanctioned for a violation. However, sometimes it may be appropriate 
to impose a sanction on tbe attorney's firm, another member of the firm, or co-counsel, 
either in addition to or, in unusual circumstances, instead of the person actually making the 
presentation to the court. The amendment is designed to remove the restrictions of the 
former rule. Cf. Pavelic & LeFlore v. Marvel Entertainment Gp. U.S. (1989) (1983 
version of Rule 11 does cot permit sanctions against law firm of attorney signing groundless 
complaint). 

Sanctions that involve monetary awards (such as a fine or an award of attorney's fees) 
may be imposed on a represented parry only if it is responsible for presenting or maintaining 
contentions for an improper purpose, such as to harass or cause unnecessary delay or 
needless increase in the cost of litigation. So limited, the rule avoids possible problems 
under tbe Rules Enabling Act. See Business Guides. Inc. v. Chromatic Communications 
Enter. Inc_ _>_U.S. (1991). This restriction does not limit the court's power to impose 
sanctions or remedial orders that may have collateral financial consequences upon a party, 
such as dismissal of a daim, preclusion of a defense, or preparation of amended pleadings. 

Last, expiidt provision is made for litigants to be provided notice of the alleged 
violation and an opportunity to respond before sanctions are imposed on them for violation 
of the rule. Whether the matter should be decided solely on the basis of written 
submissions or should be scheduled for oral argument (or, indeed, for evidentiary 
presentation) will depend on the circumstances. If tbe court imposes a sanction, it must, on 
request, indicate its reasons in a written order or on the record; the court should not 
ordinarily have to explain its denial of a motion for sanctions. Whether a violation has 
occurred and what sanctions to impose for a violation are matters committed to the 
discretion of the trial court; accordingly, as under current law, the standard for appellate 
review of these decisions will be for abuse of discretion. See Cooter Sl Gell v. Hartmarx 
Corp- ,_U.S. (1990) (noting, however, that an abuse would be established if the court 
based its ruling on an erroneous view of the law or on a dearly erroneous assessment of the 
evidence). 

The revision leaves for resolution on a case-by-case basis, considering the particular 
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circumstances involved, the question as to when a motion for violation of Rule 11 should 
be filed. Ordinarily the motion should be made promptly after the inappropriate paper is 
filed, and, if delayed too long, may be viewed as untimely. In other circumstances, it should 
not be served until the other party has had a reasonable opportunity for discovery. Given 
the 'safe harbor* provisions discussed below, a party cannot delay filing its Rule 11 motion 
until conclusion of the case (or judicial rejection of the offending contention). 

Rule 11 motions should not be filed as a discovery device, to emphasize the merits of 
a party's position, to extract an unjust settlement, to create a conflict of interest between 
attorney and client, or to seek disclosure of matters otherwise protected by the attorney-
client privilege or the work-product doctrine. As under the prior rule, if a sanction is 
requested before conclusion of the case, the court may defer its ruling (or its decision as to 
the identity of the persons to be sanctioned) until final resolution of the case in order to 
reduce the disruption created if a disclosure of attorney-client communications is needed to 
determine whether a violation occurred or as to the identity of the person responsible for 
conduct violative of this rule. 

The rule provides that requests for sanctions must be made as a separate motion, it, 
not simply included as an additional prayer for relief contained in another motion. The 
motion for sanctions is not, however, to be filed until at least 21 days (or such other period 
as the court may set) after being served. If, during this period, the alleged violation is 
corrected, as by withdrawing some allegation or contention, the motion should not be 
presented to the court. These provisions are intended to provide a type of 'safe harbor' 
against motions under Rule 11 in that a party will not be subject to sanctions on the basis 
of another party's motion unless, after receiving the motion, it refuses to withdraw that 
position or to acknowledge candidly that it does not currently have evidence to support a 
specified allegation. Under the former rule, parties were sometimes reluctant to abandon 
a questionable contention lest that be viewed as evidence of a violation of Rule 11; under 
the revision, the timely withdrawal of a contention will protect a party against a motion for 
sanctions. 

As under former Rule 11, the filing of a motion for sanctions is itself subject to the 
requirements of the rule and can lead to sanctions. The revision also provides that the court 
may award to the person who prevails on a motion under Rule U-whether the movant or 
the target of the motion-reasonable expenses, including attorney's fees, incurred in 
presenting or opposing the motion. 

The power of the court to act on its own initiative is retained, but with the conditions 
that this be done through a show cause order, thereby providing the person with notice and 
an opportunity to respond, and that any monetary sanction-which, when the court is acting 
on its own initiative, is limited to a penalty payable to the court-may be imposed in such 
circumstances only if the show cause order is issued before any voluntary dismissal or 
settlement of the claims made by or against the litigant. Parties settling a case should not 
be subsequently faced with an unexpected order from the court leading to monetary 
sanctions that might have affected their willingness to settle or voluntarily <ti«ni« a case. 

179 



The rule does sot provide a 'safe harbor' to a litigant for withdrawing a rfaim, defense, etc. 
after a show cause order has been issued on the court's own initiative, but such an action 
should be taken into account in deciding what sanction to impose if, after consideration of 
the litigant's response, the court concludes that a violation has occurred. 

By its terms Rule II covers only matters presented to the court. It does not apply to 
certain disclosures and discovery papers under Rules 26-36 that may be served on other 
parties but not filed with or presented to the court. However, Rules 26(g) and 37 contain 
special provisions that impose similar obligations on litigants regarding such documents and 
conduct Although discovery motions, requests, responses and objections are, if filed with 
the court, potentially subject to sanctions both under Rule II and under the discovery rules, 
it is anticipated that ordinarily sanctions with respect to such papers should be considered 
in accordance with the provisions of the discovery rules, rather than under Rule 11. 

Rule 11 is not the exclusive source for control of improper presentations of claims, 
defenses, requests, objections, or arguments. It does not supplant statutes permitting awards 
of attorney's fees to prevailing parties, or alter the principles governing such awards. It does 
not inhibit the court in exercising its contempt powers, or in imposing sanctions, awarding 
expenses, or directing remedial action authorized under other rules or under 28 U.S.C. 5 
1927. Finally, it does not preclude a party from initiating an independent action for 
malicious prosecution or abuse of process. 

(Special Note for Publication: As drafted and as the proposed Notes indicate, discovery 
motions and other discovery documents filed with the court are potentially subject to 
sanctions provisions both under the discovery rules and under Rule 11. The Advisory 
Committee expects to give further consideration, after receiving comments, to possible 
amendments-witbout further publication-io eliminate this "overlap* and make the sanctions 
provisions in Rules 26 and 37 the exclusive basis for sanctions involving discovery motions 
and papers. Accordingly, the Advisory Committee welcomes comments on this question.] 

Rule 16. Pretrial Conferences; Scheduling; Management 
j > • • i 

2 (b) Scheduling and Planning. Except in categories of actions exempted by 
3 district court rule as inappropriate, the district judge, or a magistrate judge when 
4 authorized by district court rule, shall, after consulting with the attorneys for the 
5 parties and any unrepresented parties, by a scheduling conference, telephone, mail, or 
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6 other suitable means, enter a scheduling order that limits the time 
7 (1) to join other parties and to amend the pleadings; 
8 (2) to file and hats motions; and 
9 O) to complete discovery. 
10 The scheduling order may also include 
11 141 modifications of the times fqj disclosures under Rules 26fa) and 
12 2fifeVll and of the extent of discovery to be permitted: 
13 (4J) the date or dates for conferences before trial, a final pretrial 
14 conference, and trial; and 
15 (44) any other matters appropriate in the circumstances of the case. 
16 The order shall issue as soon as practicable but in no event more than days 
17 iftrr filing af tin —mglainl ihr inpearance of • defendant. A schedule shall not be 
18 modified except upon a showini of food cause and bv leave of the district judge or a 
19 magistrate judge when authorized by district court rule upw» a showing of fed muse. 
20 (e) Setyeeli f he Dtoeuswd for Caaatderation at Pretrial Conferences. The 
21 parttripnms aA? any conference under this rule may aewider and take aetioe 
22 consideration may be given- and appropriate aetiop UkfiD, with respect to 
23 (1) the fonnulation and simplification of the issues, including the 
24 elimination of frivolous daiott or defenses; 
25 (2) the necessity or desirability of amendments to the pleadings; 

26 (3) the possibility of obtaining admissions of fact and of documents which 

27 wBl avoid unnecessary proof, stipulations regarding the authenticity of 

28 rtofflffirrtti, and advance rulings from the court on tbe admissibility of evidence; 
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29 (4) the avoidance of unnecessary proof and of cumulative evidence, and 
30 limitations or restrictions nn the use of testimony under Rule 702 of the Federal 
31 Rules of Evidence: 
32 IS the appropriateness of summary adjudication under Rule 36. which 
33 mav include an order abjudicating ̂ aims. defenses, or issues under Rule 56 if 
34 all parties have had reasonable opportunity to discover and present-material 
35 pertinent to the adjudication: 
36 1& the control jpd scheduling Qf discover, including orders affecting 
37 disclosures aqd discovery pursuant to Rule 26 and pules 29 through 37: 
38 (6J) the identification of witnesses and documents, the need and schedule 
39 for filing and exchanging pretrial briefs, and the date or dates for further 
40 conferences and for trial; 
41 (68) the advisability of referring matters to a magistrate jmlg£_or master; 
42 (72) the possibility of settlement qt-it)4 the use of ntfjudiriai-iE&cial 
43 procedures to —ohm-assist in resolving the dispute; 
44 (112) the form and substance of the pretrial order; 
45 Oil) the disposition of pending motions; 
46 (102) the need for adopting special procedures for managing potentially 
47 difficult or protracted actions that may involve complex issues, multiple parties, 
4g difficult legal questions, or unusual proof problems; 
49 .Q21 an order for 6 separate trial pursuant to Rule 42fb) with respect lo 
50 a claim cnunjBrefrim cross-claim, or tfrird-party frim nf Hfllh respect to anv 
51 partimUr ittna nf fart in the r w 

182 



52 1141 in order directing I p-tv or puljpi to present evidence eiriv in the 
53 trill with respect to » manageable mqg l̂Bl p̂ 'd on 'he evidence be the basis 
54 for 1 judgment IS a matter of law entered pursuant to Rule SfYil or a judgment 
55 on partial findings pur*n|nt to Rule Wfch 
56 1121 in order establishing a reasnnihle limit on the length of time allowed 
57 for the presentation of evidence or on the number of witnesses or documents 
56 that mav be presented: and 
59 (llfi such other mitten is may aH-in-facilitate the jusy speedv. and 
60 inexpensive disposition of the action. 
61 At least one of the attorneys for each party participating in any conference before trial 
62 shall have authority to enter into stipulations and to make admissions regarding alt 
63 matters that the participants may reasonably anticipate may be discussed. The court 
64 mav require that parties, or their representatives or insurers, attend a conference to 
65 CQTBid" possibilities of settlement and participate in proeeedinp ordered "nder 

66 paragraph C9V 
67 

COMMITTEE NOTES 
Subdivision fbV One purpose of this amendment is to provide an appropriate time 

for the initial scheduling order required by the rule. The former rule directed that the order 
be entered within 120 days from the filing of the complaint This requirement can create 
problems because Rule 4{m) allows 120 days for service of the summons and complaint, and 
the scheduling order should not be entered until at least one defendant has been served and 
appeared in the action. The revision allows only 60 days, but measures the time from the 
date a defendant first appears. The subdivision, as well as subdivision (c)(8), is also revised 
to reflect the new title of United States Magistrate Judges pursuant to the Judicial 
Improvements Act of 1990. 

New paragraph (4) has been added to highlight that it will frequently be desirable for 
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the scheduling order to include provisions relating to the timing of disclosures under Rule 
26(a). While the initial disclosures under Rule 26(a)(1) will ordinarily have been made 
before entry of the scheduling order, the timing for disclosure of expert testimony and of 
the witnesses and exhibits to be used at trial should be tailored to the circumstances of the 
case and is a miner that might be considered at the initial scheduling conference. Similarly, 
the scheduling order might contain provisions modifying the extent of discovery 
number and length of depositions) otherwise permitted under these rules or by a local rule. 

Subdivision (c). The primary purposes of the changes in subdivision (c) are to call 
attention to the opportunities for structuring of trial under Rules 42, 50, and 52 and to 
eliminate questions that have occasionally been raised regarding the authority of the court 
to make appropriate orders designed either to facilitate settlement or to provide for an 
efficient and economical trial. The prefatory language of this subdivision is revised to clarify 
the court's power to enter appropriate orders at a conference notwithstanding the objection 
of a party. Of course settlement is dependent upon agreement by the parties and, indeed, 
a conference is most effective and productive when the parties participate in a spirit of 
cooperation and mindful of their responsibilities under Rule 1. 

Paragraph (4) is revised to clarify that in advance of trial the court may address the 
need for, and possible limitations on, the use of expert testimony under Rule 702 of the 
Federal Rules of Evidence. Even when proposed expert testimony might be admissible 
under the standards of Rules 403 and 702 of the evidence rules, the court may preclude or 
limit such testimony if the cost to the litigants-which may include the cost to adversaries of 
securing testimony on the same subjects by other experts-would be unduly expensive given 
the needs of the case and the other evidence available at trial. 

Paragraph (5) is added (and the remaining paragraphs renumbered) in recognition that 
use of Rule 56 to avoid or reduce the scope of trial is a topic that can, and often should, be 
considered at a pretrial conference. Renumbered paragraph (9) enables the court to rule 
on pending motions for summary adjudication that are ripe for decision at the time of the 
conference. Often, however, the potential for application of Rule 56 is a matter that arises 
from discussions during a conference. The court may then call for motions to be filed or, 
under revised Rule 56(g)(3), enter a show cause order that initiates the process. Indeed, 
if participants at a conference agree that certain facts are not in dispute and are prepared 
to present their arguments on the controlling law, there is no reason why the court's ruling 
cannot be issued after the conference is concluded. 

Paragraph (6) is added to emphasize that a major objective of pretrial conferences 
should be to consider appropriate controls on the extent and timing of discovery. In many 
cases changes should alio be made in the timing of disclosures of expert testimony-perhaps 
advancing the time such disclosures would otherwise be due under revised Rule 26(a)(2) or 
directing that such disclosures be made by one party before being made by other parties-or 
in the timing or form of the disclosure of trial witnesses and documents. With the addition 
of subdivision (c)(6), the provisions of Rule 26(f) relating to a "Discovery Conference" are 
being deleted. 
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Paragraph (9) is revised to enhance the court's powers in utilizing a variety of 
procedures to facilitate settlement, such as through mini-trials, mediation, and nonbinding 
arbitration. The revision of paragraph (9) should be read in conjunction with the revision 
later added to the subdivision, authorizing the court to direct that the parties or their 
representatives or insurers attend a settlement conference or participate in special 
proceedings designed to foster settlement. Cf. G. Heilemxn Brewing Co. v. Oat Mfg. Co_ 
871 F2D 1016 (7th Cir. 1989): Stranriell v. Jackson Cnun* &38 F.2d 884 (7th Cir. 1987). 

Parties should not be forced by the court into settlements, and the lack of interest of 
a party to participate in settlement discussions may be a signal that the time and expense 
involved in pursuing settlement may be unproductive. Nevertheless, the court should have 
the power in appropriate cases to require parties to participate in proceedings that may 
indicate to them-or their adversaries-the wisdom of resolving the litigation without resort 
to a full trial on the merits. Of course the court should not impose unreasonable burdens 
on a party as a device to extract settlement, such as by requiring officials with broad 
responsibilities to attend a settlement conference involving relatively minor matters. 

New paragraphs (13) and (14) are added to call attention to the opportunities for 
structuring of trial under Rule 42 and under revised Rules 50 and 52. 

Paragraph (15) is also new. It supplements the power of the court to limit the extent 
of evidence under Rules 403 and 611(a) of the Federal Rules of Evidence, which typically 
would be invoked as a result of developments during trial. Limits on the extent of evidence 
established at a conference in advance of trial provide the parties with a better opportunity 
to determine priorities and exercise selectivity in presenting evidence than when limits are 
imposed during trial. Any such limits must be reasonable under the circumstances, and 
ordinarily the court should impose them only after receiving appropriate submissions from 
the parties outlining the nature of the testimony expected to be presented through various 
witnesses and exhibits, and the expected duration of direct and cross-examination. 

Rule 14. General Provisions Governing Discovery: Duty of Disclosure 

1 (a) Repaired Disclosures: P j a e o v t t y - M a h o d a to Discover Additional Matter . 

2 HI Initial Disclorn res. Except in aqiqqg glpmpted bv "tie or when 
3 otherwise ordered, each osrtv shall, without awaiting » discovery request, provide 
4 to sag. other pics 
5 fA) the name and, if known, the address and telephone number of 
6 each individual likely to have information that hears significantly on any 
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7 claim or defense, identifying ihe subjects of the information: 
8 (111 a copy of. pr a description hv category and location of. all 
9 documents, data compilations, and tangible ihinr 'P the possession. 
10 custody, or control of the oartv that are likely to bear signiflaintlV-Qn any 
11 claim or defense: 
12 fO g computation of any pateynry of damage claimed bv the 
13 disclosing party, making gvailafrle for insnqp jon and copying as under Rule 
14 34 the documents or other evidentiary material on which such computation 
15 is based, including m̂ rials hearing on the nature and cxient of injuries 
16 suffered: and 
17 (PI for inspection and copying as under Rule 34 any insurance 
18 agreement under which any person carrying on an insurance business mav 
19 be liable to satisfy part or all of a judgment which mav be entered in the 
20 action or to indemnify or reimburse far payments made to satisfy the 
21 judgment. 
22 Unlgss the court otherwise directs or the parties otherwise Slipuiate with the 
23 court's approval, these disclosures shall he made ffl bv » plaintiff within 30 davs 
24 after service pf »p answer to its complaint: fin bv a defendant within 30 davs 
25 after serving its answer to the complaint: in iqy event fiiil hv any party thai 
26 has appeared jn fir "If ̂thin 30 davs after receiving from another Dirty a 
27 written demand fpr acccleratctj discloflire accompanied hv the demanding party's 
28 A party is not from disclosure because it has not fully 
29 fltttffljeted its investigation of ffte ê ft, or * il challenges the sufficiency 
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30 Of another party's disclosures, or. cscep| with respect 10 the obligations UTldsr 
31 clause fiiil. because another pfrtv bps qpt made its disclosures. 
32 121 Disclosure of E m m Testimony. 
33 fAl In addition to the disclosures required in paraeraph 111 cadi 
34 gapv shall dispose to every other party any evidence that the party may 
35 present at trial under Rules 702 703. or 705 of the Federal Rules of 
36 Evidence- Thi> disclosure shall be in the form of a written rcPPQ DlCPild 
37 and signed bv the witness which includes a complete Statement jf All 
38 opinions to be expressed and the basis and reasons therefor the data or 
39 Qther information relied upon in farming such opiniô ; any exhibits to be 
40 used as a summary of or support for such opinions: the qualifications of the 
41 yyitppss: and i, listing of >"v Qthey past's in which the witness has testified 
42 as an expert at trial or in deposition within the preceding four vcan. 
43 IB1 Unless the court designates a different time the disclosure shall 
44 he made at least 90 davs before the date frf fflUI lU& ̂ 'V directed to be 
45 fparfr for trial, or. if the evifapce j; mended solely to contradict or rebut 
46 evidence on the same subject matter identified bv another party under 
47 paragraph ttlfAl within 30 davs after the disclosure made bv such olhcr 
48 piny. T)iese disclosures ye subject to fle jyty pf supplementation under 
49 subdivision (cKll. 
so IQ Bv local rule or bv order in the case, the court may alter the 
51 ffpe or form of disclosures to he made with respect to particular experts 
52 nr categories of experts, such as treating physicians. 
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53 121 Pretrial PiiclosorM, fr addition to the disclosure* required in the 
54 preceding paragraphs, each aartv shall provide to every other party the following 
55 information regarding the evidence that the disclosing party may present at trial 
56 other than solely for impeachment purposes: 
57 (A) the name and, if not previously provided, the address and 
58 telephone number of each witness. separably identifying those whom the 
59 party expects to present and those whom the party may call if the need 
60 arises: 
61 fBl the designation of those witnesses whose testimony is expected 
62 to be presented bv means of a deposition and, jf not taken bv stenographic 
63 means, a transcript of the pertinent portions of such deposition testimony: 
64 jnd 
65 (O an appropriate identification of each document or other exhibit. 
66 including summaries of other evidence, separately identifying those which 
67 the party expects to offer and those which the party may offer if the need 
68 arises. 
69 Unless otherwise directed hv_the court, these disclosures shall be made at least 
70 30 daw before trial. Within 14 days thereafter, unless y different time is 
71 merified bv the court, other parties shall serve anrj file fi) any objections that 
72 deposition testimony designated under subparagraph (B) cannot be used under 
73 Rule 32f») and fit") anv objection in the admissibility of the materials identified 
74 under subparagraph fCV Objections not so made, other than under Rules 402-03 
75 of the Federal Rules of Evidence, shall he deemefl yawed unless excused bv the 
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76 EMITI far good cause shown. 
77 form of Diig|psure|; Flllnv. The disfigures required fry the 
78 v preceding paragraphs shall he made in writing and signed bv the party or counsel 
79 in qnmpliance with subdivision fgVlV The disclosures shall be served as 
80' provided bv Rule 5 and, unless otherwise ordered. Promptly filed with the court. 
81 151 MrthpdltQ Discover additional Matter. Parties may obtain discovery 
82 by one or more of tbe following methods: depositions upon oral examination or 
83 written questions; written interrogatories; production of documents or things or 
84 permission to enter upon land or other property under Rule 34 or 45fa)flVCI. 
85 for inspection and other purposes; physical and mental examinations; and 
86 requests for admission. • • * • 
87 (b) DUeovery Scope aid Limits. Unless otherwise limited by order of the court 
88 in accordance with these rules, the scope of discovery is as follows: 
89 (1) la Geeeral. Parties may obtain discovery regarding any matter, not 
90 privileged, which is relevant to tbe subject matter involved in the pending action, 
91 whether it relates to the daim or defease of the peny seeking discovery or to the 
92 daim or defense of any other party, including tbe existence, description, nature, 
93 custody, mnriitirai and location of any boots, documents, or tangible «H"»g« 
94 aad tbe identity and location of persons having knowledge of any discoverable 
95 matter. It it not ground for objection that the information sought will be 
96 hmhntaaihle at Ac trial if the information wmght appears <•» ««c««My ̂u-i.i.twt 
97 to lend to the discovery of idmimibic evidence. 

98 JDQ ti-HatW TJmfrarin*. in m ] n ̂  |hf „,lpW lettfth rf 
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99 depositions gnd the number nf intarrnyaiones may he altered hY I""1 Dllfi for 

100 particular types or classifications of eases The frequency or extent of use of the 
101 discovery methods aet forth im mfrdwisiew (a) permitted under these rules and 
102 -ITtY total rult *h,li be limited by the court if it determines that: (i) the discovery 
103 sought is unreasonably cumulative or duplicative, or is obtainable from some 
104 other source that is more convenient, less burdensome, or less expensive; (ii) the 
105 party seeking discovery has had ample opportunity by discovery in the action to 
106 obtain the information sought; or (iii) the diaeavaty is-unduly burdensome or 
107 -pa—we )he burden or expense of the proposed discovery outweighs its likely 
108 benefit, taking into account the needs of the case, the amount in controversy, 
109 limitations on the parties' resources, and-the importance of the issues at stake 
110 in the litigation, aqri imppflancc of the proposed discqyery 'he resolution 
111 nf the issues. The court may act upon its own initiative after reasonable notice 
112 or pursuant to a motion under subdivision (c). 
113 —huraare Apttmtmt* A party may obtain discovery ef the etustenee 
114 and eeaiaaw nf any immmm i p w u t aider which any pence eawywg an — 
115 i—iimii huainm way be liable letatiafr pit er all eft judgment which way 
116 hi l a i f i i i i the i f ' r tir infrmaifr tr rnimhuni fnr p'j~nr-" —to " 

117 latiafy the judgment Wwrmatiwn —aawiag the iaauf—e> agreement isaet by 
118 riaaaa «f dinlaaari admimihli in awdaaaa at nial.—Tar putpetw of ih» 

119 paragraph, an appltaeboa fee ineamaae lhall an ha mated as paw af an 

121 • • . • 
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122 (4) Trial Prtparatioa: Experts. Dimewafy ef (arts tuiewsi and opinions 

123 bald by wpeHO. other—* fooevsmMo w i i t the pre'-isienj at subdivision (b)(*) 

124 of 0u« rata oad acquired er developed to anticipation af litigation w far trial, 

126 (AKH A party may through iiuowogaterios require any other party 

127 to identify aaeh pi wen wham the othor party oapoet* la tall e* aw oaport 

128 wtaew at trial, >a Mate tho oubjoet matter aw whteh the expert is capeeted 

129 ta teetify,and » not* tho aabotanoo af the-faeu ortd opinion* to whith tho 

130 aapari i> oapootod la toetify —4 a m—my af tho ground* far ooeh 

131 . epinion (ii) Upon molten. the m m may trder further riimnrarr by othor 

132 neon*, ouhjeet ta aueh Towrictioue a» ta nape tad -eueh provision! 

133 pursuant >a subdivision (bX<)(C) this «tila, ooneeming fee* and f w a w 

134 at ihfi snarl may data appropriate irpnif 'ft'r '"Y fCPorl required 

135 under subdivision faV2) has been provided any Person who has J>Ctn 

136 identified » an expert wfrase opuppns ptay be presented at trial. 

137 (B) A party may, through interrogatories or bv deposition, discover 

138 facts known or opinions bold by an expert who has been retained or 

139 specialty employed by another party in anticipation of litigation or 

140 preparation tor trial and who is not expected to be called as a witness at 

141 trials only aa provided in Rule 35(b) or upon a showing of exceptional 

142 circumstances under which it is impracticable tor the party seeking 

143 discovery to obtain facts or opinions on the same subject by other means. 

144 (Q Vniem manifest injustice would reeuh, (I) the court shall require 
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145 that the party seeking discovery pay the expert a reasonable fee for time 
146 pent in responding to discovery under subdivisions (b)(4)(AX»i) and 
147 (bX*XB) of this rule; and (ii) with respect to discovery obtained under 
148 aubdiwaiea (bX*)(A)(»i) ef thie rule the eeurt way require, and wkb 
149 rsapect to diseevety obtained aitdet-subdivision (b)(4)(B) of this rule the 
150 court shall require; the party seeking discovery to pay the other party a fair 
151 portion of the fees and expenses reasonably incurred by the latter party in 
152 obtaining facts and opinions from the expert 
153 ry> n.lm. of Prtvtleee or Protection of Triil Preparation Materiils. 
154 When information is withheld from disclosure or discovery on a claim that it is 
155 privileeed or subject to prptection as trial preparation materials the claim shall 
156 he made expressly and shall be supported bv a description of the nature of the 
157 (frvumen* comranniqtjpTH nr things not produced or disclosed that is sufficient 
158 tn enable other parties to contest the claim, 
159 (c) Protective Orders. Upon motion by a party or by the person from whom 
160 discovery is sought, •^mp.niH bv « qprtifjffrtp tftat the movant in good faith has 
161 ermferreH ftr attempted tn confer with other affected parties in an effort to resolve the 
162 rt^y jathflBi tram action.,rv< for good cause shown, the court in which the action 
163 is r**"4̂  * alternatively, on matters relating to a deposition, the court in the district 
164 where the deposition is to be taken may make any order which justice requires to 
165 protect a party or person from annoyance, embarrassment, oppression, or undue 
166 burden or expense, inrhuting one or more of the following: ill that the disclosure or 

167 discovery not be had; (2) that the flf may be had only on specified 
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168 terms and conditions, including a designation of the time or piace; (3) that the 
169 discovery may be had only by a method of discovery other than that selected by the 
170 party seeking discovery; (4) that certain matters not be inquired into, or that the scope 
171 of the disclosure or discovery be limited to certain matters; (5) that discovery be 
172 conducted with no one present except persons designated by the court; (6) that a 
173 deposition after being sealed be opened only by order of the court; (7) that a trade 
174 secret or other confidential research, development, or commercial information not be 
175 diaelosed revealed or be diaelosnd revealed only in a designated way; (8) that the 
176 parties simultaneously file specified documents or information enclosed in sealed 
177 envelopes to be opened as directed by the court 
178 If the motion for a protective order is denied in whole or in part, the court may, 
179 on such terms and conditions as are just order that any party or person provide or 
180 permit discovery. The provisions of Rule 37(a)4) apply to the award of expenses 
181 incurred in relation to the motion. 
182 (d) Seqaeate and Timing and Sentence of Dlacnverr. Except with leave of 
183 court or upon agreement of thg p̂ pin. a party may not seek discovery from ttTV 
184 source before m a k i n g the disclosures under subdivision faVU and may not seek 
185 dtfcoverv from another party before the date such disclosures have fcen made bv. or 
186 are due from, such other party. Unless the court upon motion, for the convenience 
187 of parties and witnesses and in the interests of justice, orders otherwise, methods of 
188 discovery may be used in any sequence and the bet that a party is conducting 
189 discovery, whether by deposition or otherwise, shall not operate to delay any other 
190 party's discovery. 
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191 (0 Sapph—tattaa of Disclosures and Responses, A party who has made_a 

192 disclosure under subdivision fa) or responded to a request for discovery with a 
193 disclosure pr response that we* eeaapiett when made is under n»-g.duty to supplement 
194 or correct the disclosure Of response to include information thereafter acquiredpe«eept 
195 as follows: 
196 (1) A party is under a duty seasonably to supplement the-response 
197 raapcrt to any question directly addressed W (A) the identity and loeation of 

198 panaw having knowledge of discoverable matters, and (B) the identity of each 
199 penen expected to be ealled as aa expert witness at trial, the subject matter on 

200 whieh the peraon is eapeeted to testify, and the substance -of the person's 

201 I—tiaeny. its disclosures under subdivision (a) if the party learns that the 
202 information disclosed is not complete and correct. With respect to expert 
203 testiippny that the party expects ̂n offer at trjpl the duty extends both to 
204 information contained in reports under Rule 26(»)f2)(A) and to information 
205 provided through a deposition of fhe expert, and any additions or other changes 
206 to such information shall be disclosed bv the rime the party's disclosures under 
207 Rule are due. 
208 (2) A party is under a duty seasonably to amend a prior response to an 
209 fnlermgatorv- request for Production, or request for admission if the party learns 
210 abiaiaa information upon the baats ef whieh (A) the party knows that the 

211 response was iaeorrort whrw made, or (B) the party knows that the response 

212 Ihangh — I wbaa madi ii aa longer true aad the wremmances are such that 

213 a failure in —aad lha raapnmn i» in aalmaini a knowing ioftrri>lmnii_Ll_iim 
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214 complete and correct. 
215 (30 A duty to supplement responses way be imposed by order of the court? 

217 luppiemcntalion of-prior-responses? 
218 (f) Piseevtrv-CeofeeeiieeirAbrofHed/l At-ony-time-aftcr eommcneement of 
219 an nation tho aewt may direet the attorneys for the parties to appear be tote it for a 
220 conference an the-subject of diseovery. The court shall do so upon motion by the 
221 attorney for-any pony if tha motion ineludcs; 

223 — A proposed plan and schedule of-diseoveryt 
224 (3) Any limitations proposed to bc-plaeed on diseevcryt 
225 (4) Any other proposed orders with rasp a W to diieevefy; and 
226 — A wtMtwt shewing that the attorney making the motion baa made 
227 a reasonable effort ta reoeh agreement with opposing attorneys on the matters 
228 set forth in the motion. Each party and each party's attorney-arc under a duty 
229 to portietpate -«a good faith in tha framing of a discovery plan-if a-plon-w 
230 proposed by the attorney for any port)'. Motion of the motion shall be served on 
231 all parties. Objeettooa or addiliene to matters set forth in the motion shall be 
232 served not later thaw 10 days after service of the motion. 

233 I7allowing tho discovery ooafsronce, tha i court shall enter oo order-tentatively 
234 idontifriag tho imiee for discovery putpusoa, ectablishing o plan end sehedule for 

235 diacevety, sotting limitation* en diaeoveiy, if any- and determining sttch other moworsr 

236 including the olieeatian of oepetma, oo ere —anaacy for the proper management of 
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237 dweavety is Am order imy be altered or tmunkd whenever juaitee so 
238 m»im. 
239 m»tt >• the fight of a parly whe properly moves far m discovery conference to 
240 prompt — t a g of the oenfereitee, the may combine the discovery wtrftwwt 
241 with > pretrial eocferenee euthorugd by Rule 16. 
242 (g) Signing of Dlsglosnrw. Discovery RWBIHL RnpoPMi, and Objections. 
243 ill Every disclosure made pursuant to subdivision (il shall he signed bv 
244 at least pne attorney of record in the attorney's individual name, whose address 
245 shall he stated. A party who is not represented bv an attorney shall sign the 
246 request, response, or objection and state the p3fly*s address. The signature of 
247 the attorney or party constitutes a certification that to the best of the signer's 
248 Imowledfe. information, and helief formed after a reasonable inquiry the 
249 disclosure is complete and correct as of the time it is made. 
250 SH Every request for discovery or response or objection thereto made by 
251 a party represented by an attorney shall be signed by at least one attorney of 
252 record in the attorney's individual name, whose address shall be stated. A party 
253 who is not represented by an attorney shall sign the request, response, or 
254 objection and state the party's address. The signature of the attorney or party 
255 constitutes a certification thai the signer has read the request, response, er 
256 ebjeetieo, and that to the best of the signer's knowledge, information, and belief 
257 formed after a reasonable inquiry it is: (4A) consistent with these rules and 
258 warranted by existing law or a good faith argument for the extension, 
259 modification, or reversal of existing law, (3B) not interposed for any improper 
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260 purpose, such as to harass or to cause unnecessary delay or needless increase in 
261 the cost of litigation; and (3£) not unreasonable or unduly burdensome or 
262 expensive, given the needs of the cue, the discovery already had in the case, the 
263 amount in controversy, and the importance of the issues at stake in the litigation. 
264 If a request, response, or objection is not signed, it shall be stricken unless it is 
265 signed promptly after the omission is called to the attention of the party making 
266 the request, response, or objection, and a party shall not be obligated to take any 
267 action with respect to it until it is signed. 
268 (3) If a certification is made in violation of the rule, the court, upon 
269 motion or upon its own initiative, shall impose upon the person who made the 
270 certification, the party on whose behalf the request, response, or objection is 
271 made, or both, an appropriate sanction, which may include an order to pay the 
272 amount of the reasonable expenses incurred because of the violation, including 
273 a reasonable attorney's fee, 

COMMITTEE NOTES 
Subdivision (ah Through the addition of paragraphs (1H4), this subdivision is revised 

to impose on parties a duty to disclose, without awaiting discovery requests, certain basic 
information that is needed in most cases to prepare for trial or make an informed decision 
about settlement The rule requires all parties (1) to identify at the outset of the case all 
persons with pertinent knowledge about the case and sources of potential documentary 
evidence, (2) to disclose in detail all expert opinions that may be offered at trial, and (3) 
to identify the persons and exhibits that may be offered at triaL Interrogatories should no 
longer be needed to obtain this information. The enumeration in Rule 26(a) of items 
required to be disclosed does not prevent a court by local rule or by order in a specific case 
from requiring that the parties disclose additional information without a discovery request. 

The purpose of the revision is to accelerate the exchange of basic information about 
the case ami to eliminate the paper work involved in requesting such information. The 
concepts of imposing a duty of disclosure were set forth in Brazil, The Adversary Character 
pf Civil Discovery: A Critiqi|f gpft Pmpflf'l (ar 31 V«nd L. Rev 1348 (1978) and 
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in Srhwarrer The Federal Rules, the ArWt,-. Discovery Reform. 50 U. Pitt. 
L- Rev. 703,721-723 (1989). The rule is based upon the experience of several district courts 
that have required such disclosures by local rule or standing orders. 

Paragraph HI. As the functional equivalent of standing interrogatories, this paragraph 
requires early disclosure, without need for any request, of four types of information that 
have been customarily secured early in litigation through formal discovery. The introductory 
dause permits the district court to exempt a particular case from the requirement for 
automatic disclosure or to provide by local rule for the exclusion from this obligation of 
categories of cases in which discovery will probably be unnecessary, such as review of Social 
Security decisions. 

Subparagraph (A) requires identification of all persons likely to have information that 
bean significantly on any of the claims and defenses presented by the pleadings in the case, 
including damages. The limitation to those with "significant" information is not intended to 
provide an excuse for failure to identify persons whose information would not support the 
party's contentions, but rather to eliminate the burdensomeness or potential deception 
arising from a listing of large numbers of persons who in some cases fc.y.. some construction 
contract disputes) may have some knowledge about minor details in the case but would be 
unlikely to be called as witnesses by any party. As officers of the court, counsel are 
expected to disclose the identity of those persons who, if their potential testimony were 
known, might reasonably be expected to be deposed or called as a witness by any of the 
parties. Indicating briefly the general topics on which such persons have information should 
not be burdensome, and will assist other parties in deciding whether their depositions will 
actually be needed. 

Subparagraph (B) is included as a substitute for the inquiries routinely made about the 
existence and location of documents and other tangible things in the possession, custody, or 
control of the disclosing party. Although, unlike subdivision (a)(3)(C), an itemized listing 
of exhibits is not required, the disclosure should describe and categorize the nature and 
types of documents, including computerized data, sufficiently to enable opposing parties (1) 
to make an informed decision concerning which documents should be examined, at least 
initially, and (2) to frame their document requests in a manner likely to avoid squabbles 
resulting from the wording of tbe requests. Unlike subdivisions (a)(1)(C) and (D), this rule 
does not require production of any document! and, where only the description is provided, 
the other parties are expected to obtain the documents desired by proceeding under Rule 
34 or through informal requests. In some case! particularly where few documents are 
involved, a disclosing party may prefer simply to provide copies of the documents rather 
than describe them; and the rule is written to afford this option to the disclosing party. 

Subparagraph (Q imposes a burden of disclosure that includes the functional 
equivalent of a standing Request for Production under Rule 34. A party claiming damages 
must, in addition to disclosing tbe calculation of such damages, make available the 
supporting rionimrnrt for inspection and copying as if a request for such materials had been 
made under Rule 34. Note that, if a party seeks to obtain materials bearing on its claim for 
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damages which are in the possession of another party, it should seek production by request 
under Rule 34. 

Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability 
insurance policies be made available for inspection and copying. The last two sentences of 
that subdivision have been omitted as unnecessary, not to signify any change of law. The 
disclosure of insurance information does not thereby render such information admissible in 
evidence. See Rule 411, Federal Rules of Evidence. Nor does subparagraph (D) require 
disclosure of applications for insurance, though in particular cases such information may be 
discoverable in accordance with revised subdivision (a)(5). 

The disclosures specified in subdivision (a)(1) are to be made within 30 days after the 
first answer by a defendant. (In cases with multiple defendants, each defendant should 
make its disclosure within 30 days after answering.) To avoid undue delay when an answer 
is deferred pending a ruling on a Rule 12 motion, llie rule permits any party to accelerate 
the time for disclosures by making its own disclosure and serving a demand that adverse 
parties make their disclosures within 30 days thereafter. 

A longer or shorter period for the disclosures may, however, be established by the 
court For example, a court may direct that the disclosures be made in advance of a 
scheduling conference under Rule 16(b) even if answers have not been filed due to 
pendency of Rule 12 motions. With approval of the court, the parties may agree to delay 
the disclosures (when, for example, early settlement appears probable). 

Before making its disclosure, a party has the obligation under subdivision (g)(1) to 
make a reasonable inquiry into the facts of the case. However, the inability of a party to 
fully complete its investigation of the case is not a sufficient justification for extending the 
time for initial disclosures-the party should make its initial disclosure based on the 
information then available and, as its investigation continues, supplement its responses under 
subdivision (e)(1). A party is not excused from its obligation of disclosure merely because 
it questions the sufficiency of disclosures made by another party. 

Paragraph f2), This paragraph imposes an additional duty to disclose information 
regarding expert testimony sufficiently in advance of trial that opposing parties have a 
reasonable opportunity to prepare for effective cross examination and perhaps arrange for 
expert testimony from other witnesses. Normally the court should prescribe a time for this 
disclosure in a scheduling order under Rule 16(b), and frequently it will be appropriate to 
require that one party make its disclosure before other parties make their disclosures. The 
rule provides thai, in default of such an order, the disclosures are to be made by all parties 
at least 90 days before the case has been directed to be ready for trial, except that an 
additional 30 days is allowed (unless the court specifies another time) for disclosure of 
expert testimony to be used solely to contradict or rebut the testimony that may be 
presented by another party's expert. 

For convenience, this rule and revised Rule 30 continue to use the term "expert" to 
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refer to those peraons who will testify under Rule 702 of the Federal Rules of Evidence with 
respect to scientific, technical, and other specialized matters. 

The rule contemplates a detailed and complete report prepared by the expert, stating 
the testimony such a witness is expected to present during direct examination, together with 
the reasons therefor. The information disclosed under the former rule in answering 
interrogatories about the 'substance* of expert testimony was frequently so sketchy and 
vague that it rarely dispensed with the need to depose the expert and often was even of little 
help in preparing for a deposition of the witness. Revised Rule 702 of the Federal Rules 
of Evidence provides an additional incentive for full disclosure; namely, that an expert will 
not ordinarily be permitted to provide testimony on direct examination that was net revealed 
in advance of trial. 

The rule also requires production of the data and other information relied upon by the 
expert and any exhibits or charts that summarize or support the expert's opinions. Given 
the obligation of disclosure, litigant; should no longer be able to argue that materials 
furnished to their experts to be used in forming their opinions are protected from disclosure 
when such persons are testifying or being deposed. Revised subdivision (b)(3)(A) authorizes 
the deposition of expert witnesses, and revised subdivision (e)(1) requires disclosure of any 
changes made in an expert's opinions. 

By order in the case, or more generally by a local rule, courts may alter the form of 
disclosure for certain types of experts. For example, treating physicians might be relieved 
from any requirement to prepare a written report or to be subjected to a two-phase 
deposition. 

Paragraph (3V This paragraph imposes an additional duty to disclose, without any 
request, information customarily needed in final preparation for trial. These disclosures are 
to be made in accordance with schedules adopted by the court under Rule 16(b) or by 
special order. If not otherwise directed by the court, the disclosures are to be made at least 
30 days before commencement of the trial. By its terms, rule 26(a)(3) does not require 
disclosure of evidence to be used solely for impeachment purposes; however, such evidence-
as well as other items relating to conduct of trial-may be required by local rule or a pretrial 
order. 

Subparagraph (A) requires the parties to designate the persons whose testimony they 
may present as substantive evidence at trial, whether in person or by deposition. Those 
whose testimony the party experts to present should be listed separately from those whose 
testimony will be presented only if needed because of unanticipated developments during 
trial 

Subparagraph (B) requires the party to indicate which of these potential witnesses will 
be presented by deposition at trial. A party expecting to use at trial a deposition not 
recorded by stenographic means is required by revised Rule 32 to provide the court with a 
transcript of the pertinent portions of such depositions. This rule requires that copies of the 
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transcript of a nonstenographic deposition be provided to other parties in advance of trial 
for verification, an obvious concern since counsel often utilize their own personnel to 
prepare transcripts from audio or video tapes. 

Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be 
offered in lieu of other documentary evidence or to be used as an aid in understanding such 
evidence). The rule requires a separate listing of each exhibit, but permits voluminous items 
of a similar or standardized character to be described by meaningful categories. For 
example, unless the court has otherwise directed, a series of vouchers might be collectively 
shown as a single exhibit with their starting and ending dates. As for witnesses, the party 
is required to designate the exhibits it expects to offer separately from those it will offer only 
if needed because of unanticipated developments during trial. 

Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a 
different time is specified by the court) to indicate objections to the usability of the 
deposition testimony or to the admissibility of the documentary evidence (other than under 
Rules 402-03 of the evidence rules). Such provisions have become commonplace either in 
pretrial orders or by local rules, and significantly expedite the presentation of evidence at 
trial, as well as eliminate the need to have available witnesses to provide "foundation" 
testimony for most items of documentary evidence. 

The times set in the rule for the final pretrial disclosures are relatively close to the 
trial date. The objective is to eliminate the time and expense in making these disclosures 
of evidence and objections in those cases that settle shortly before trial, while affording a 
reasonable time for final preparation for trial in those cases that do not settle. In many 
cases, it will be desirable for the court in a scheduling or pretrial order to set an earlier time 
for disclosures of evidence and provide more time for disclosing objections. 

Paragraph (4). This paragraph prescribes the form of disclosures. A writing is 
required to assure that the parties and counsel are mindful of the solemnity of the 
obligations imposed; a signature on such a disclosure is a certification that it is complete. 
Consistent with Rule 5(d), the written disclosures shall be filed with the court unless 
otherwise directed. 

An informal meeting of counsel is the preferred method of exchanging the required 
information. The initial meeting provides an opportunity to clarify their disclosures, discuss 
the exchange of additional discoverable information without the need for formal discovery 
requests, identify information needed for an early consideration of settlement, and plan for 
document production and such depositions as may be needed. By conferring to make the 
disclosures required fay subdivision (a)(3) counsel can consider steps to avoid unnecessary 
proof and cumulative evidence. 

Pgja graph (5). This paragraph is revised to take note of the availability of revised 
Rule 45 for inspection of documents and premises from non-parties without the need for 
a deposition. [Asterisks arc shown following the first sentence of this paragraph in 
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recognition that a proposed amendment to this rule adding a sentence relating to conduct 
of certain discovery outside the United States is currently pending before the Supreme 
Court; the change in the first sentence, as shown in this revision, is proposed without regard 
(o whether or not the provision relating to foreign discovery is ultimately adopted.] 

Subdivision fbl This subdivision is revised in several respects. First, former 
paragraph (1) is subdivided into two paragraphs for ease of reference and to avoid 
renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph 
(2) to enable the court to keep tighter rein on the extent of discovery. The information 
explosion of recent decades has greatly increased the potential cost of wide-ranging 
discovery and thus increased the potential for discovery to be used as an instrument for 
delay or oppression. Amendments to Rules 30, 31, and 33 place presumptive limits on the 
number and length of depositions and the number of interrogatories, subject to leave of 
court to pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide 
the court with broader discretion to impose additional restrictions on the scope and extent 
of discovery and to authorize courts that develop case tracking systems based on the 
complexity of cases to increase or decrease by local rule the presumptive number and length 
of depositions and the presumptive number of interrogatories allowed in particular types or 
classifications of cases. 

Second, former paragraph (2), relating to insurance, has been relocated as pan of the 
required initial disclosures under subdivision (a)(1)(D), and revised to provide for disclosure 
of the policy itself. 

Third, paragraph (4)(A) provides that expert witnesses who are expected to be 
witnesses will be subject to deposition prior to trial, conforming the norm stated in the 
cun-ent rule to the actual practice followed in most courts, in which depositions of experts 
have become standard. Concerns regarding the expense of such depositions should be 
mitigated by the feet that the expert's fees for the deposition will ordinarily be bome by the 
party taking the deposition and by the presumptive limit under Rule 30 on the length of the 
depositions. The requirement under Rule 26(a)(2)(A) for disclosure of a complete and 
detailed statement of the expected testimony of the expert may, moreover, eliminate the 
need for some such depositions. A party that wants to take the deposition of its own expert 
for use at trial must, unless excused by ihe court under Rule 26(a)(2)(C) provide the 
expert's written report under Rule 26(a)(2)(A) before the deposition. 

Paragraph (4)(C), bearing on compensation of experts, is revised to take account of 
the changes in paragraph (4)(A). 

Paragraph (5) is a new provision. The basic features of this provision are embodied 
in a proposed amendment to Rule 26 that is currently pending before the Supreme Court. 
Since some changes in the pending amendment are proposed, and since it is proposed that 
this paragraph become part of the rule even if the pending amendment to Rule 26 is not 
adopted, this revision shows the paragraph in its entirety as a new provision. 
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The Committee Notes prepared at the time the pending amendment was submitted 
to the Supreme Court state the purpose of the revision: namely, to establish a procedure by 
which materials withheld from disclosure or discovery on the basis of a claim of privilege 
or work product protection are identified, with sufficient information provided so that other 
parties can determine whether to contest that fl»im As those Notes indicate, a party can 
seek relief by a motion for a protective order under subdivision (c) if providing this 
information would be unduly burdensome. 

Subdivision fc). This subdivision is revised to require that before filing a motion for 
a protective order the movant must confer-either in person or by telephone-with the other 
affected parties in a good faith effort to resolve the discovery dispute without the need for 
court intervention. If the movant has been unable to get opposing parties even to discuss 
the matter, the efforts taken in attempting to arrange such a conference should be indicated 
in the certificate. 

Subdivision fd1. This subdivision is revised to provide that a party may not begin any 
formal discovery from any source unless it has made its initial disclosure under subdivision 
(a)(1), and may not seek formal discovery from another party prior to the time such 
disclosure has been made, or should have been made, by the other party. Leave of court 
is required to begin discovery at an earlier date. This subdivision does not apply to 
interviews of witnesses and other informal discovery, which may-and indeed ordinarily 
should-be undertaken prior to preparing pleadings to the extent consistent with ethical 
principles. 

Subdivision CeV This subdivision is revised to provide that the requirement for 
supplementation applies to all disclosures directed by revised subdivisions (&)(l)-(3). Like 
the former rule, the duty, while imposed on a •party," applies whether information is 
discovered by the dient or by the attorney. Supplementations should be made with special 
promptness as discovery deadlines and trial approaches. 

The revision also clarifies that the obligation to supplement responses to formal 
discovery requests applies to inierroptories, requests for production, and request for 
admission, but not ordinarily to deposition testimony. However, changes in the opinions 
expressed by an expert at a deposition are subject to a duty of disclosure under subdivision 
(e)(1). The obligation to supplement discovery responses applies whenever a party learns 
that its prior response is no longer complete and correct, and is not limited (as under the 
former rule) to situations in which a failure to supplement would have constituted a 
"knowing concealment* 

Subdivision (ft. These provisions are deleted. The special "discovery conference" 
envisioned by the 1980 amendment has not proved to be an effective device to prevent 
discovery abuses. Rule 16, taken in conjunction with the current revisions to Rules 26-37, 
provides adequate authority for the court to its responsibilities in controlling 
discovery. 
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Subdivision fg). Paragraph (1) is added to require signatures on disclosures, a 
requirement that parallels the provisions of paragraph (2) with respect to discovery requests, 
responses, and objections. 

[Special Note for Publication: As currently drafted, the sanctions provisions of both 
Rule 11 and Rule 26(g) have potential application with respect to discovery motions, 
requests, responses, and objections that are filed with the court. Consideration will be given 
to the question whether this "overlap" should be eliminated, perhaps making the sanctions 
provisions contained in Rules 26 and 37 the sole source for sanctions with respect to 
discovery papers. Comments are welcomed at the present time on this question, as such a 
change might be made without additional publication.] 

Rule 29. Stipulations Regarding Discovery Procedure 
1 Unless the court orders otherwise, the parties may by written stipulation (1) 
2 provide that depositions may be taken before any person, at any time or place, upon 
3 any notice, and in any manner and when so taken may be used like other depositions, 
4 and (2) modify the procedures for other methods of discovery, except that stipulations 
5 extending the time provided in Rules 33,34, and 36 for responses to discovery may, 
6 if thev would interfere with any time set for completion of discovery, for hearing of a 
7 motion, or for triaL be made only with the approval of the court 

COMMITTEE NOTES 

As revised, the rule provides that, unless the court otherwise orders, the parties are 
not required to obtain the court's approval of stipulations to extend the 30-day period for 
responding to interrogatories, requests for production, and requests for admission unless the 
effect would be to interfere with dates set by the court for completing discovery, for bearing 
of a motion, or for trial. 

Rule 30. Depositions Upoa Oral Examination 

1 (a) Wfcaa Depositions May Be Taken: When 
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2 II) After w a u m o a t af ihe-attiaa.-any party may take the testimony 
3 of any person, including a party, by deposition upon oral examination without 
4 leaye of court except as provided in paragraph (21. Leave af court, granted wth 

5 cc wsihaui aatiee, must be obtained enly-tf'the-plaintiff seeks to take a 

6 deposition prior ta the expiration af 30 days after eerwee of-the summons and 

7 aamplaim upan any defendant or oawiao made under Rule t(e), except that 

8 leave is net required (1) if a defendant has served a aatiee of taking deposition 

9 or otherwise sought dtseoveiy, -or (3) if special aetiee is given as provided in 

10 subdivision (b)(2) af this rule. Tbc attendance of witnesses may be compelled 
11 by subpoena as provided in Rule 45. The deposition af a person confined in 

12 prison may be-tahen only by leave af court an each terms as the eourt prescribes, 

13 121 Leave of court which shall he grimed to the extent consistent with 
14 the principles stated in Rule 26fb)f2l must be obtsined if the person to be 
15 examined is confined in prison or if. without the written stipulation of the 
16 parties. 

17 iAl 1 propose deposit it "be"- would result in more than ten 
18 depositions being taken under this rule or Rul{ by the pontiffs, or bv 
19 the defendants or by third-party defending' 
20 HI the pcnnn t„ flaainfij already has been deposed in the 
21 rate- nr 
22 id a party teela to take a deposition hefore the time specified in 
23 Rule 261 d) unlets the notice contaim « eertifiemtion. with supporting facts. 
24 that the person tn he ewmmed j gpeflhd to leave the United S"^ *nd 
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25 K» unaafljfalcjittr »"™'"»tinn wilhin the United States unlcy* (he person's 
26 ' deposition is taken before expiration of such period. 
27 (b) Notice of Examination: Geocrai. Requirements; Special—Not iee; 

28 M«e t l m i m H i Means of Recording Production or Documents and Things; 

29 Deposition of Organization; Deposition by Telephone. 

30 (1) A party desiring to take tbe deposition of any person upon oral 
31 examination shall give reasonable notice in writing to every other party to the 
32 action. Tbe notice shall state the time and place for taking the deposition and 
33 the name and address of each person to be examined, if known, and, if the name 
34 is not known, a general description sufficient to identify the person or the 
35 particular class or group to which the person belongs. If a subpoena duces 
36 tecum is to be served on the person to be examined, the designation of the 
37 materials to be produced as set forth in tbe subpoena shall be attached to or 
38 included in the notice. 
39 (2) Leave ef court it net required for the taking el o deposition by the 

40 plaintiff if the nowee (A) item that the poteen to be enaained is nbeai to go 

41 mat ef the dietriet where tha mien ii pending aad mere than 100 mile* (rem the 

42 plnen ef trial, er i> about >e go eat ef the United ftnH% er i« bound en a vayoge 

43 i v T >«• »—Mii«*»i« mwiii i iEi wnlem depasWan •« 

44 tahin before mpinline ef the 30 day period, mi (D) lele forth <*tn te tupport 

45 the etaientent. The pkialtft atteraey shall sign the antiee, and the attorney's 

46 eignameo eenetimtee « m t f a n w by the emaewey that u the beet ef the 

47 m w i / i imewledfet nifii iimiimii —d belief the e t a f i m end wtppnftmg fteti 
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48 art imi . The sanetio« prewded by Rale 11 we applicable 10 the eertifieatiotfc 

49 If a party-thaws that wheo tha porty wm *aw>ad with wotiaa under this 

50 aubdiviMpn (b)(2) the party-was-unable through the eacreisc of diligeoee to 

51 obtain aoomel X repraaeai tha party at iha taking of-the deposition, the 

52 depeailioo —y net be mad agaiaal the parry. 

53 Jtt p»"v taking the deposition shall state in the notice the means bv which 
54 the testimony shall be recorded, which, unless the court orders otherwise, may 
55 he hv sound, sound-and-visual. or stenographic means. Unless the court orders 
56 otherwise, the party talcing the deposition shall bear the cost of such recording. 

58 the depwaiiien- Any party may provide for a transcription to be made from the 
59 recording of a deposition taken bv nonstenographic means. With prior notice to 
60 tJy; deponent and other parties, any party may designate other me>r" to record 
61 tin; testimony of the deponent in addition to that specified hv the person taking 
62 the deposition The additional record or transcript shall made at that party's 
63 expense unless the court otherwise orders. 
64 (4) The partiw may stipulate in uritiag or the eeuw may upon motion 

65 Ofdac that tha teatimeny ot o dipaatlian b» raeerdad by other shoo ateaagraphie 

66 moo— The nipulatiaa or ardor shall deaigoate tha pence bete re whom tha 

67 irfttailiTT- ahaH ha ,L- tf retarding. praam-ring and filing the 
68 depaaitiao, tad may iaelade other previaiaw ta — r e that she reaordad 

69 tee l i—y wall hi oaam—-oad mtaowerthyi—A party otoj aiaange to have a 

70 ilmayaphii t—aariptaeo —bo at tha pasty11 a w aopaaiir. Aay ehjaetiaM 
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71 wrfw subdivision (e), My thug— wade by the witn—, the witness' signature 

72 idantitying the deposition-— the witness' ww or the statsment ef the o(Titer that 

73 ie required if the witness dees wet sign, et y w w W ia subdivision (e), end the 

74 saitiS—lien ef the ntfiear raquwad by- subdivision (0 'hall he set fatth w » 

75 vmting te teeompany a deposition recorded by wen stenographic means. XMsa 

76 otherwise agreed by the parries, y depî jtron shall he conducted before a pcnon 
77 {̂ signaled under Rule 28 and shall begin with a statement on the record bv such 
78 Qfficey that includes (A) the officer's name and business address: fBl the date. 
79 [jme. and place of the* deposition: (O the name of the deponent: (PI the 
80 administration of the flllh Qf to fte deponent: and (E)_ an 
81 identification of all persons present. Tf the deposition is recorded bv other than 
82 jfenographic means, items fAV-fq sfoll be repeated at the beginning of each 
83 unit of recorded tape. The appearance or demeanor of deponents or attorneys 
84 jh||| not ̂  distorted bv thg qse pf camera or snunri-rcenrding techniques. At 
85 the conclusion of the deposition, the officer shall state on the record that the 
86 deposition is complete and shall set forth any stipulations made bv counsel 
87 g>nfpH"Itf lilt custody of the tnpscript or recording and the exhibits, or 
88 cpnccniiia Altai pertinent miners, 

89 . . . . 

90 (7) Hie parties may stipulate in writing or the court may upon motion 

91 order that a deposition be taken by telephone or other remote electronic means. 

92 For the puipoaes of this rule and Rules 28(a), 37(aXl),.mL37(b)(l);-and-45(d)1 

93 a depCBtioSl taken bv telephone or other remote electronic means is taken in the 
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94 district and at the place where the deponent is to answer questions propounded 
95 to the deponent 
96 (c) Examination and Crou-Examination; Record of Examination; Oath; 
97 Objections. Examination and crou-uamination of witnesses may proceed as 
98 permitted at the trial under the provisions of the Federal Rules of Evidence, exclusive 
99 of Rule 615 thereof. The officer before whom tbe deposition is to be taken.shall put 
100 the witness on oath and shall personally, or by someone acting under the officer's 
101 direction and in the officer's presence, record the testimony of the witness. The 
102 testimony shall be taken stenographically or recorded by any other means ordered in 
203 MiM«l«M»WHH-authorizcd bv subdivision (b)(42) of this rule. If requested by OBC of 
104 the parties the testimony shall be transcribed̂ -All objections made at the time of the 
105 examination to the qualifications of the officer taking tbe deposition, or to the manner 
106 of taking it, or to the evidence presented, or to tbe conduct of any parly, and any other 
107 objection to the proceedings, shall be noted by tbe officer upon the record of the 
108 deposition. Evidence objected to shall be taken subject to tbe objections. In lieu of 
109 participating in tbe oral examination, parties may serve written questions in a sealed 
110 envelope on the party taking tbe deposition and the party taking the deposition shall 
111 transmit them to tbe officer, who shall propound them to the witness and record the 
112 answers verbatim. 
113 (d) Schedule aqd Da l ian : Motioa to Terminate or Limit Examination. 

114 ill Unless otherwise authorised bv the coyp or qgreed to bv lhe parties. 
115 lamination of the deponent on the record shall be limited to six hours. 
116 Af̂ it1"™"1 shall he allowed bv the torn If needed for a fair examination 
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117 of the deponent and canrinnm with the principles stated in Rule 26fb)(21. or if 
118 the deponent or mother party his impeded or delayed the examination. If the 
119 court finds such an impediment delay. or other conduct that frustrates the fair 
120 mamjnatipp of 'he deponent, it may impose npon the person responsible 
121 therefor an appropriate sanction, including the reasonable costs and attorney' 
122 fees incurred bv any parties is a result thereof. 
123 121 At any time during the taking of the deposition, on motion of a party 
124 or of the deponent and upon a showing that the examination is being conducted 
125 in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress 
126 the deponent or party, the court in which the action is pending or the court in 
127 the district where the deposition is being taken may order the officer conducting 
128 the examination to cease forthwith from taking the deposition, or may limit the 
129 scope and manner of the taking of the deposition as provided in Rule 26(c). If 
DO the order made terminates the examination, it shah be resumed thereafter only 
D1 upon the order of the court in which the action is pending. Upon demand of the 
D2 objecting party or deponent, the taking of the deposition shah be suspended for 
D3 the time necessary to make a motion for an order. The provisions of Rule 
134 37(a)(4) apply to the award of expenses incurred in relation to the motion. 
D5 (e) fiuh»iaelea la Review by Wltnexif rhinges; Signing. When the testimony 

136 it fully innaarihnii, the depeaiiicn shall he submitted te the witness for examination 

D7 *md ehah be read io w by the witness, unless such examine lien and reading are waived 

138 by the wiaeee tad by the pawne. Aay ehaagea to fem or substance which the wiinese 

D9 daaieea ta make shall be — r e d u pee-the depoaiiien by-the officer with a statement 
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140 of the w w w given by the vatneos for making lhew The deposition shall then be 

141 signed by the witness, unlaw the parties by stipulation waive the signing or the witness 

142 . is ill at eaggot-be found gf t e f e w ta sign. If the deposition is not-signed by the 

144 on-the teeeri the faet nf the waivef-w af the-illncss-or absence af the witness or the 

145 feet of the-rcfusal to sign, together with the reason, if any, given therefor; and the 

146 deposition may then be used as fully as though signed uniess-on e motion to suppress 

147 under Rule 32(d)(1) the court holds that the reasons- given for the- refusal to sign 

148 MHyiiMi-mjactinw nf the deposition in whole or in part, ff requested bv the deponent 
149 or a party before completion of % deposi|jflp. the dgponcnt shall have 30 days after 
150 being notified by the officer that the transcript or recording is available in which to 
151 review the transcript or recording and, if there are changes in form or substance, to 
152 sign a statement reciting such changes and the reasons given bv the deponent fat 
153 making them. The officer shall indicate in the certificate prescribed by subdivision 
154 (fim whether my review was requested and, if so. ̂gll append any changes made bv 
155 the deponent during the period allowed. 
156 (0 Certification and Filing by Officer, Exhibits; Copies; Notice or Filing. 
157 (1) Tbe officer shall certify on the do position-that the witness was duly 
158 sworn by tbe officer and that the deposition is a true record of the testimony 
159 given by the witness. This certificate shsll he set forth in » writing and 
160 qynmpgTTv the record of the deposition. Unless otherwise ordered by the court, 
161 the officer shall then securely seal the deposition in an envelope or package 
162 indorsed with the title of tbe action and marked "Deposition of [here insert name 
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163 of witness]" and shall promptly file it with the court in which the action is 
164 pending-w-aawd it by regis tend w —Killed mail ta tha atari* thereof for filing 
165 or transmit it to the attorney who trigged for the transcript or recording, in 
166 which event the attorney shall store it under conditions that will protect it against 
167 loss, destruction, tampering, or deterioration. Documents and things produced 
168 for inspection during the examination of the witness, shall, upon the request of 
169 a party, be marked for identification and annexed to the deposition and may be 
170 inspected and copied by any party, except that if the person producing the 
171 materials desires to retain them the person may (A) offer copies to be marked 
172 for identification and annexed to the deposition and to serve thereafter as 
173 originals if the person affords to ail parties fair opportunity to verify the copies 
174 by comparison with the originals, or (B) offer the originals to be marked for 
175 identification, after giving to each party an opportunity to inspect and copy them, 
176 in which event the materials may then be used in the same manner as if annexed 
177 to the deposition. Any party may move for an order that the original be annexed 
178 to and returned with the deposition to the court, pending final disposition of the 
179 case. 
180 (2) Unless otherwise ordered by (he court or agreed by the parties, the 
181 officer shall retain stenographic nnres of »rrv deposition taken bv stenographic 
182 means or a coov of the recording of xrff deposition ixfen bv nonstenographic 
183 ' meins. Upon payment of reasonable charges therefor, the officer shall furnish 
184 a OOpy of the transeripr or other rerordint of the deposition to any party or to 
185 the deponent. 
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COMMITTEE NOTES 

Subdivision (a). Paragraph (1) retains the first and third sentences from the former 
subdivision (a) without significant modification. The second and fourth sentences are 
relocated. [In showing deletion of the second sentence, it is shown in its present form, 
disregarding the changes contained in a proposed amendment now pending before the 
Supreme Court, since those changes would also be eliminated under this revision.] 

Paragraph (2) collects all provisions bearing on requirements of leave of court to take 
a deposition. 

Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties 
may take, absent leave of court or stipulation with the other parties. One aim of this 
revision is to assure judicial review under the standards stated in Rule 26(b)(2) before any 
side will be allowed to take more than ten depositions in a case over the objection of any 
party; a second objective is to emphasize that counsel have a professional obligation to 
develop a mutual cost-effective plan for discovery in the case. Leave to take additional 
depositions should be granted when consistent with the principles of Rule 26(b)(2), and in 
some cases the ten-per-side limit should be reduced in accordance with those same 
principles. Consideration should ordinarily be given at the time of a scheduling conference 
under Rule 16(b) as to enlargements or reductions in the number of depositions, eliminating 
the need for special motions. 

A deposition under Rule 30(b)(6) should, for purposes of this limit, be treated as a 
single deposition even though more than one person may be designated to testify. 

In multi-party cases, the parties on any side are expected to confer and agree as to 
which depositions are most needed, given the presumptive iimil on number of depositions 
they can take without leave of court If these disputes cannot be amicably resolved, the 
court can be requested to resolve the dispute or permit additional depositions. 

Paragraph (2)(B) is new. It requires leave of court if any witness is to be deposed in 
the action more than once. This requirement does not apply when a deposition is 
temporarily recessed for convenience of counsel or the deponent, or to enable additional 
materials to be gathered before resuming the deposition. 

Paragraph (2XQ revises the second sentence of the former subdivision (a) as to when 
depositions may be taken. Consistent with the changes made in Rule 26(d), delaying the 
commencement of formal discovery until after exchange of initial disclosure statements, the 
rule requires leave of court if a deposition is to be taken before that time (except when a 
witness is about to leave the country). 
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Subdivision fh). The primary change in subdivision (b) is that parties will be 
authorized to record deposition testimony by nonstenographic means without having to first 
obtain permission of the court or agreement from other counsel. 

Former subdivision (b)(2) is partly relocated in subdivision (a)(2)(C) of this rule. The 
latter two sentences of the first paragraph are deleted because they are redundant to Rules 
11 and 26(g) as revised in 1983. The second paragraph of the former subdivision (b)(2), 
relating to use of depositions at trial where a party was unable to obtain counsel in time for 
an accelerated deposition, is relocated in Rule 32. 

New paragraph (2) confers on the party talcing the deposition the choice of means of 
recording, without the need to obtain court approval for one taken by other than 
stenographic means. A party choosing to record a deposition only by videotape or 
audiotape should do so with the knowledge that a transcript wilt be required by Rule 
26(a)(3)(B) and Rule 32(c) if the deposition is later to be offered as evidence at trial or on 
a dispositive motion under Rule 56: Other parties may, at their own expense, arrange for 
other means of recording in addition to that specified by the party taking the deposition. 
Objections to the nonstenographic recording of a deposition, when warranted by the 
circumstances, can be presented to the court under Rule 26(c). 

Paragraph (3) provides that other parties may arrange, at their own expense, for the 
recording of a deposition by a means (stenographic, visual, or sound) in addition to the 
means designated by the person noticing the deposition. The former provisions of this 
paragraph, relating to the court's power to change the date of a deposition, have been 
eliminated as redundant in view of Rule 26(c)(2). 

Revised paragraph (4) requires that non-stenographic recording of a deposition be 
made by an officer authorized under Rule 28 and contains provisions designed to provide 
basic safeguards to assure the utility and integrity of the record. 

Paragraph (7) is revised to authorize the taking of a deposition not only by telephone 
but also by other remote electronic means, such as satellite television, when agreed to by 
the parties or authorized by the court 

Subdivision fct. Minor changes are made in this subdivision to reflect those made in 
subdivision (b). In addition, the revision addresses the recurring problem as to who may be 
present at a deposition. Courts have disagreed as to whether other potential witnesses 
should be excluded from depositions through invocation of Rule 615 of the evidence rules 
or only when ordered under Rule 26(c)(5). The revision provides that other witnesses are 
not automatically excluded from a deposition simply by the request of a party. Exclusion, 
however, could be ordered under Rule 26(c)(5). 

Subdivision fd). Paragraph (1) is added to this subdivision to create a presumptive 
limit of one working day-six hours of actual examination-on the length of depositions. The 
rule explicitly authorizes the court to impose the cost resulting from obstructive tactics that 
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unreasonably prolong a deposition on the person engaged in such obstruction. This sanction 
may be imposed on a non-party witness as well as a party or attorney, but is otherwise 
oongruent with Rule 26(g). 

The rule authorizes longer depositions when justified under the principles stated in 
Rule 26(b)(2). In appropriate cases such authorizations would be included in the scheduling 
order entered under Rule 16(b). The parties are also permitted-and expected-to agree to 
longer depositions, as when, during the taking of a deposition, it becomes clear that some 
additional examination is needed. 

Six hours should be sufficient time for most depositions-if counsel exercise judgment 
and selectivity in their examination. Experience in courts that have imposed such limits by 
local rule or order demonstrates that, when a deponent is to be examined by more than one 
party, counsel can usually agree on an equitable allocation of the time permitted. 

The presumptive limit on duration applies even when a party is deposing an 
opponent's expert, given the advance disclosure required under Rule 26(a)(2)(A). 

New paragraph (I) authorizes appropriate sanctions not only when a deposition is 
unreasonably prolonged, but also when an attorney engages in other practices that 
improperly frustrate the fair examination of the deponent. For example, instructions to a 
deponent not to answer (except to assert privileges, to claim protection of work product 
materials, to prevent inquiry into matters precluded by the court through an order under 
Rule 26(c)(4), or to suspend a deposition in order to file a motion under paragraph (2)) are 
ordinarily improper, as are suggestions on how a question should be answered (whether 
directly or through 'speaking objections"). In general, counsel should not engage in any 
conduct during a deposition that would not be allowed in the presence of a judicial officer. 
They should limit any objections to those that are well founded and necessary for protection 
of the interest of a party or deponent, bearing in mind that most objections are preserved 
and need be interposed at the deposition only with respect to the form of a question, the 
responsiveness of an answer, or to protect privileged information. The refusal of an attorney 
to agree with other counsel on a fair apportionment of the time allowed for examination of 
the deponent is also subject to sanctions as a practice frustrating conduct of the deposition. 

Subdivision fe). Various changes are made in this subdivision to reduce problems 
sometimes encountered when depositions are taken by stenographic means. Reporters 
frequently have difficulties obtaining signatures-and return of depositions-from deponents. 
Under the revision pre-filing review by the deponent is required only if requested before the 
deposition is completed If review is requested, the deponent will be allowed 30 days to 
review the transcript or recording and to indicate any changes in form or substance. 
Signature of the deponent will be required only if review is requested and changes are 
made. 

Subdivision ffl. Minor changes are made in this subdivision to reflect those made in 
subdivision (b). In courts which direct that depositions not be automatically filed, the 
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reporter can transmit it to tbe attorney taking tbe deposition (or ordering the transcript), 
who then becomes custodian for the court of tbe original recording of the deposition. 
Pursuant to subdivision (f)(2), as under the prior rule, any other party is entitled to secure 
a copy of the deposition from the officer designated to take the deposition; accordingly, 
unless ordered or agreed, the officer must retain a copy of the recording or the stenographic 
notes 

Rule 3L Depositions Upon Written Questions 
1 (n) Serving Questions; Notice. 
2 ill Aftcf-eeanenecment af the action, any party may take the testimony 
3 of any person, including a party, by deposition upon written questions without 
4 leave of court except as provided in paragraph (2). The attendance of witnesses 
5 may be compelled by the use of subpoena as provided in Rule 45.—The 
6 deposition ef-a-pence confined in prison may be taken only by leave of court on 
7 such terms as the eeuii prescribe*: 

8 ill Leave of court which shall be grap^ ft the extent consistent with the 
9 principles stated in Rule 26fbV2V must he obtained if the person to be examined 
10 is confined in prison or if. without ;he w^tcn ytipujatign of the parties. 
11 iAl l.proposed deposition, if taken, would result in more than ten 
12 depositions being taken tmder this pule Rulf 30 fry the plaintiffs, or by 
13 the defendants, or hv third-party defendaptv, 
14 fB> the person to ĥ  examined has already been deposed in the case: 
15 ££ 
16 (O a party seeks to take a deposition before the time specified in 
17 Rale 
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18 (31 A party desiring to take a deposition upon written questions shall serve 
19 them upon every other party with a notice stating (I) the name and address of 
20 the person who is to answer them, if known, and if the name is not known, a 
21 general description sufficient to identify the person or the particular class or 
22 group to which the person belongs, and (2) the name or descriptive title and 
23 address of the officer before whom the deposition is to be taken. A deposition 
24 upon written questions may be taken of a public or private corporation or a 
25 partnership or association or governmental agency in accordance with the 
26 provisions of Rule 30(b)(6). 
27 (41 Within 30J4 days after the notice and written questions are served, a 
28 party may serve cross questions upon all other parties. Within -W2 days after 
29 being served with cross questions, a party may serve redirect questions upon all 
30 other parties. Within 4Q2 days after being served with redirect questions, a party 
31 may serve recross questions upon all other parties. The court may for cause 
32 shown enlarge or shorten the time. 
33 • • • • 

COMMITTEE NOTES 
Subdivision fa). The first paragraph of subdivision (a) is divided into two 

subparagraphs, with provisions comparable to those made in the revision of Rule 30. 
Changes are made in the former third paragraph, numbered in the revision as paragraph (4), 
to reduce the total time for developing cross-examination, redirect, and recross questions 
from 50 days to 28 days. 

Rale 32. Use of Depositions la Coart Proceedings 

1 (a) Use of Depositions. 
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2 • • p • 
3 (3) The deposition of a witness, whether or not a party, may be used by 
4 any party for any purpose if the court finds: 
5 (A) that the witness is dead; or 
6 (B) that the witness is at a greater distance than 100 miles from the 
7 place of trial or hearing, or is out of the United States, unless it appears 
8 that the absence of the witness was procured by the party offering the 
9 deposition; or 
10 (C) that the witness is unable to attend or testify because of age, 
11 illness, infirmity, or imprisonment; or 
12 fPl that the witness was deposed under Rule 26fb)f4): or 
13 (fi£) that the party offering the deposition has been unable to 
14 procure the attendance of the witness by subpoena; or 
15 (ED upon application and notice, that such exceptional 
16 circumstances exist as to make it desirable, in the interest of justice and 
17 with due regard to the importance of presenting the testimony of witnesses 
18 orally in open court, to allow the deposition to be used. 
19 A deposition taken without leave of court pursuant tn a notice under Rule 
20 3QUX2XQ nntb<t used against a party who demonstrates that when served 
21 the notice, it was unable through the exercise of diligence to obtain counsel 
22 to represent it at tbe taking of the deposition: nor shall i deposition be used 
23 IPlTff1 1 P»rtv who, having received less than 11 days pfflfce of the deposition. 
24 ha* promptly upon receiving such notice filed i motion for a protective order 
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25 under Rule 26fcK2I requesting thai the deposition pot be held or be held at 1 
25 different time or place and suet; mpiipn is still pending at the time the 
27 deposition is held. 
28 

29 l£l Form of Presentation. Except as otherwise directed bv the court, a party 
30 offering deposition testimony pursuant to this rule may offer it in stenographic or 
31 nonstenopraphic form but, if offering it in nonstenographie form, shall also provide the 
32 court with a transcript of the portions so offered. On request of any party in a case 
33 irjed before a jury, deposition testimony offered other than for impeachment purposes 
34 shall he printed in noTUtenopaphic ftirrq jf BYailahle unless the court for food 
35 cause orders otherwise. 
36 
37 ' ' * ' 

COMMITTEE NOTES 

Subdivision faV Subdivision (a)(3) is amended to permit use of the deposition of 
experts without having to establish their unavailability to testify in person. At the present 
time, depositions of treating physicians are routinely used without accounting for their 
unavailability. Under revised Rule 26, depositions of experts will ordinarily be taken only 
if advene parties have been provided in advance with a detailed written report from the 
expert; and under revised Rule 30 any party can have a deposition taken by video-tape. 
With these protections, there is no reason why a party should be forced to bear the 
additional expense of having the deposed expert testify in person at trial. 

The last sentence of the revised rule not only includes the substance of the provisions 
formerly contained in the second paragraph of Rule-30(b)(2), but adds a provision dealing 
with the situation when a party, receiving minimal notice of a proposed deposition, is unable 
to obtain a court ruling on its motion for a protective order seeking to delay or change the 
place of the deposition. Ordinarily a party does not obtain protection merely by the filing 
of a motion for a protective order under Rule 26(c); any protection is dependent upon the 
court's ruling. Under the revision, a party receiving less than 11 days notice of a deposition 
can, provided its motion for a protective order is filed promptly and with good cause, be 
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spared the risk of nonattendance at the deposition held before its motion is ruled upon. 
Inclusion of this provision is not intended to signify that 11 days' notice is the minimum 
advance notice for all depositions or that greater than 11 days should necessarily be deemed 
as sufficient in all situations. 

Subdivision Cel. This new subdivision, inserted at the location of a subdivision 
previously abrogated, is included in view of the increased opportunities for video-recording 
and audio-recording of depositions under revised Rule 30(b). Under this rule a party may 
offer deposition testimony in any of the forms authorized under Rule 30(b) but, if offering 
it in a nonstenographic form, must provide the court with a transcript of the portions so 
offered. On request of any party in a jury trial, deposition testimony offered other than for 
impeachment purposes is to be presented in a nonstenographic form if available, unless the 
court directs otherwise. Note that under Rule 26(a)(3)(B) a party expecting to use 
nonstenographic deposition testimony as substantive evidence is required to provide other 
parties with a transcript in advance of trial. 

Rule 33. Interrogatories to Parties 

1 (a) Availability Procedures for Use. Without leave of court or written 
2 stipulation. aAnv party may serve upon any other party written interrogatoriesjm 
3 ereeeding 13 in number including all subparts, to be answered by the party served or, 
4 if the party served is a public or private corporation or a partnership or association or 
5 govern mental agency, by any officer or agent, who shall furnish such information as 
6 is available to the party. Leave to serve additional interrogatories shall be granted to 
7 the extent consistent with the principles of Rule 26(hK2V Without leave of court or 
8 written stipulation. {Interrogatories may, without leave ef eeun not be served-upeti 
9 the plaiatiff-aftor eoHMBcneemem ef the aetioe end upen any ether party with er after 

10 t t w t t ef the wuaneM end — plaint upon that party before the time specified in 

11 Rule 26(d). 
12 lb) Answers and Objections. 
13 111 Each interrogatory shall be answered separately and fully in writing 
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14 under oath, unless it is objected to. in which event the objecting party shall state 
15 the reasons for objection shall be inns in lieu nf — n m w qnfl answer 
16 tp the extent the interrngatorv is not objectionable. 
17 121 Tbe answers are to be signed by the person making them, and tbe 
18 objections signed by the attorney making them. 
19 121 The party upon whom the interrogatories have been served shall serve 
20 a copy of the answers, and objections if any, within 30 days after the service of 
21 the interrogatories, aw sept that a defendant way ecrve answers or objcetiont 

22 within 45 days after service of the summons tad complaint upon thai defendant 

23 The sawn may allow shorter or longer time may he directed bv the court or. 
24 in the absence of such »n order, agreed to in yrjfing bv (fa paftigs. 
25 141 All grounds for an objection tp an jrnffrynyxtorv shall be nnej vyjth 
26 xpecificitv. Any around not stated » timely objection is wgivgd pnless the 

27 failure to object is accused bv the court for a m lh|,"iYni 
28 HQ Tbe party submitting tbe interrogatories may move for an order under 
29 Rule 37(a) with respect to any objection to or other failure to answer an 
30 interrogatory. 

31 (he) Scope; Use at Trial. Interrogatories may relate to any matters which can 

32 be inquired into under Rule 26(b)£li «nd the answers may be used to tbe extent 
33 permitted by tbe rules of evidence. * 
34 An interrogatory otherwise proper is not necessarily objectionable merely 
35 because an answer to tbe interrogatory mvolvw aa opinion or contention that relates 

36 to fact or the spptinrton of law to feet, bet the court may order that such an 
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37 interrogatory need not be answered until after ̂"gnstcd discovery has been 
38 completed or until a pre-trial conference or other later time. 
39 fed) Option to Produce Business Records. * * * * 

COMMITTEE NOTES 

purpose of Revision. The purpose of this revision is to reduce the frequency and 
increase the efficiency of interrogatory practice. The revision is based on experience with 
local rules. To facilitate reference, subdivision (a) is divided into two paragraphs. 

Subdivision fa). Revision of this subdivision limits interrogatory practice. Because 
Rule 26(a)(l)-(3) requires disclosure of much of the information previously obtained by this 
form of discovery, there should be less occasion to use it Experience in over half of the 
district courts has confirmed that limitations on the number of interrogatories are useful and 
manageable. Moreover, because the device can be costly and may be used as a means of 
harassment, it is desirable to subject its use to the control of the court consistent with the 
principles stated in Rule 26(b)(2). 

Each party is allowed to serve 15 interrogatories, but must secure leave of court (or 
a stipulation from the opposing party) to serve a larger number. Parties cannot evade this 
presumptive limitation by using "subparts" seeking discrete information. As with the number 
of depositions authorized by Rule 30, leave to pursue additional discovery is to be allowed 
when consistent with Rule 26(b)(2). The aim is not to prevent needed discovery, but to 
provide judicial scrutiny before parties make potentially excessive use of this discovery. In 
many cases it will be appropriate for the court to permit a larger number of interrogatories 
in the scheduling order entered under Rule 16(b). 

Unless leave of court is obtained, interrogatories may not be served unless the 
requesting party has made its initial disclosures under Rule 26(a)(1), nor prior to the time 
that such disclosures have been made, or are due, from the opposing party. 

When a case with outstanding interrogatories exceeding the number permitted by this 
rule is removed to federal court, the interrogating party must seek leave allowing the 
additional interrogatories, specify which fifteen are to be answered, or resubmit 
interrogatories that comply with the rule. See Rule 81(c), providing that these rules govern 
procedures after removal 

{Subdivision fbV A separate subdivision is made of the former second paragraph of 
subdivision (a). language is added to paragraph (1) of this subdivision to emphasize the 
duty of the responding party to provide full answers to the extent not objectionable. If, for 
example, an interrogatory seeking information about numerous facilities or products is 
deemed objectionable, but an interrogatory seeking information about a lesser number of 
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facilities or products would not have been objectionable, the interrogatory should be 
answered with respect to the latter even though an objection is raised as to the balance of 
the facilities or products. Similarly, the fact that additional lime may be needed to respond 
to some questions (or to some aspects of questions) should not justify a delay in responding 
to those questions (or other aspects of questions) that can be answered within the prescribed 
time. 

Paragraph (4) is added to make clear that objections must be specifically justified, and 
that unstated or untimely grounds for objection ordinarily are waived. Note also the 
provisions of revised Rule 26(b)(5) which require a responding party to indicate when it is 
withholding information under a claim of privilege cr as trial preparation materials. 

These provisions should be read in light of Rule 26(g) authorizing the court to impose 
sanctions on a party and attorney making an unfounded objection to an interrogatory. 

Rule 34. Production of Documents and Things and Entry Upon Land for Inspection and 
Other Purposes 

j • • * • 

2 (b) Procedure. The request way, without 1—ve of eoun, he served upon the 

3 plaintiff offer commencement ef the action end upon any other potty with ef after 

4 w w e s ef the summons-end complaint upon that pony. The request shall set forth the 

5 items to be inspected either by individual item or by category, and describe each item 
6 and category with reasonable particularity. The request shall specify a reasonable 
7 time, place, and manner of making the inspection and performing the related acts. 
8 Without leave of court or written stipulation, a request may not be served before the 
9 lime ratified in Rule 26(d). 

4 

10 The party upon whom the request is served shall serve a written response within 
11 30 days after the service of the request, eneept the He defendant may serve a response 

12 within if days offer oexioo ef the mmmam end a—plait upon that defsadent The 

13 oamt may eltow tA shorter or longer time m«v tw Hi^^f Hy ̂  ^urt or. in the 
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14 absence of such »n order, agreed to in writing tw the n»rti« The response shall 1 UK, 

15 with respect to each item or category, that inspection and related activities will be 
16 permitted as requested, unless the request is objected to, in which event the reasons 
17 for the objection shall be stated. If objection is made to part of an item or category, 
18 th. paw shall tv gpj inspection permitted of the remaining parts. The party 
19 submitting the request may move for an order under Rule 37(a) with respect to any 
20 objection to or other failure to respond to the request or any part thereof, or any 
21 failure to permit inspection as requested. 
22 A party who produces documents for inspection shall produce them as they are 
23 kept in the usual course of business or shall organize and label them to correspond 
24 with the categories in the request. 
25 » » • • 

COMMITTEE NOTES 
The rule is revised to reflect the change made by Rule 26(d), preventing a party from 

seeking formal discovery from another party until it has made the disclosures required by 
Rule 26(aXl) and such disclosures have been made by, or are due from, the other party. 
Also, like a change made in Rule 33, the rule is modified to make clear that, if a request 
for production is objectionable only in part, production should be afforded with respect to 
the unobjectionable portions. 

R»k3& liquiti for Adminloa 
1 (a) taqust far Admission. A party may serve upon any other party a written 
2 impact for the admission, for purposes of the pending action only, of the truth of any 
3 matters within the scope of Rule 26fbVll set forth in the request that relate to 
4 stitcmcnti or opinions of fact or of the application of law to fact, including the 
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5 genuineness of any documents described in the request Copies of documents shall be a 
6 served with the request unless they have been or are otherwise furnished or made 
7 available for inspection and copying. The request may, without leave of court, be 
8 t — d upon the plaintiff after WUHMMIMH of the aetian and upon any ether party 
9 wf thg KHWIWB END TOMPUIM ITPWW THEV PAR**- Without leave 
10 of court or written stipulation, requests for admission may not he served before ihe 
11 time specified in Rule 26(dl. 
12 Each matter of which an admission is requested shall be separately set forth. 
13 The matter is admitted unless, within 30 days after service of the request, or within 
14 such shorter or longer time as the court may allow or as the parties may agree to in 
15 wiling, the party to whom the request is directed serves upon the party requesting the 
16 admission a written answer or objection addressed to the matter, signed by the party 
17 or by the party's attorney, hut, unless the eourt shortens the time, a defendant shall-not 
18 he required te w w — e m er ebjeetioaa Were the eepirnww of days after 

19 sewsee af the sumiaeiu and eompleint upon that defendant If objection is made, the 
20 reasons therefor shall be stated. The answer shall specifically deny the nutter or set 
21 forth in detaii the reasons why the answering party cannot truthfully admit or deny the 
22 matter. A denial shall fairly meet the substance of the requested admission, and when 
23 good faith requires that a party qualify an answer or deny only a part of the matter of 
24 which an admission is requested, the party shall specify so much of it as is true and 
25 qualify or deny the remainder. An answering party may not give lack of information 
26 or knowledge as a reason for failure to admit or deny unless the party states that the 
27 party baa made reasonable inquiry and that the information known or readily 
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28 obtainable by the party is insufficient to enable the party to admit or deny. A party 
a 

29 who considers that a matter of which an admission has been requested presents a 
30 genuine issue for trial may not, on that ground alone, object to the request; the party 
31 may, subject to the provisions of Rule 37(c), deny the matter or set forth reasons why 
32 tbe party cannot admit or deny it. 
33 ' " ' ' 
34 

COMMITTEE NOTES 
The rule is revised to reflect ther-cbange made by Rule 26(d), preventing a party from 

seeking formal discovery from another party until it has made the disclosures required by 
Rule 26(aXl) and such disclosures have been made by, or are due from, the other party. 

Rule 37. Fallal* to Make Disclosure or Cooperate la Discovery: Sanctions 
1 (a) Motion For Order Compelling Disclosure or Discovery. A party, upon 
2 reasonable notice to other parties and all persons affected thereby, may apply for an 
3 order compelling disclosure or discovery as follows: 
4 (1) Appropriate Court. An application for an order to a party inayihall 
5 be made to the court in which the action is pending,-of, on ma new relating to 
6 a deposition, to dtwwn ia the district when fee-deposition is being taken. An 
7 application for an order to a depaaem gggfln who is not a party shall be made 
g to the court in the district where the depmitinw is haing take* discovery is being. 
9 or Is tn he. taken. 
10 (2) Motion. 

11 XA1 If q party fails to m aW . rfketosure required bv Rule 26(a). any 
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12 nther party may move to compel disclosure and for appropriate sanctions. 
13 The motion ^ l 1 be accompanied hv a certification that the movant in 
14 ggqd faith has conferred or attempted to confer with the oartv not making 
15 the disclosure in an effort to secure the disclosure without court action. 
16 XEl If a deponent fails to answer a question propounded or 
17 submitted under Rules 30 or 31, or a corporation or other entity fails to 
18 make a designation under Rule 30(b)(6) or 31(a), or a party fails to answer 
19 an interrogatory submitted under Rule 33, or if a party, in response to a 
20 request for inspection submitted under Rule 34, fails to respond that 
21 inspection wilt be permitted as requested or fails to permit inspection as 
22 requested, the discovering party may move for an order compelling an 
23 answer, or a designation, or an order compelling inspection in accordance 
24 with the request. The motion shall be accompanied bv a certification that 
25 the movapl jn gooj faith has conferred or attempted to confer with the 
26 person or party failing to make t^ discovery in an effort to secure the 
27 information or material without court acrion. When taking a deposition on 
28 oral examination, the proponent of the question may complete or adjourn 
29 the examination before applying for an order. 
30 If the eeurt denies the notion in whole or in portrff may make Mich protective 

31 order it would have been empowered to make OH a motion made pursuant to 
Ji IVUI' 
33 (3) Evaihe or I—nlett Disclosure. Aamer.or Response. For purposes 
34 of this subdivision an evasive or incomplete disrirwnre answer, or response is to 
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35 be treated as a failure to diirltxq answer or respond. 
36 (4) Award af Expense* ef MH— end Sanctions. 

37 IA1 If the motion is granted or if the disclosure or requested 
38 discovery is provided after (he rnqpon was fi'ed. the court shall, after 
39 affording an opportunity far hearing-to he heard, reouire the party or 
40 deponent whose conduct necessitated the motion or the party or attorney 
41 advising such conduct or both of them to pay to the moving party the 
42 reasonable expenses incurred in obtaining the order making the motion. 
43 including attorney"? fees, unless the court finds that the motion was filed 
44 without the movant's first making a food faith effort )o obtain the 
45 disclosure or discovery without courj action, or that the apposition to the 
46 matioH opposing party's qondisc]qsure, response, or objection was 
47 substantially justified, or that other circumstances make an award of 
48 expenses unjust. 
49 fBl If the motion is denied, the court mav "take such protective 
50 order as it would have been empowered to make on a motion under Rule 
51 26ft) ind thalti after affording yn opportunity for hearing, -to be heard. 
52 require the moving party or the attorney advising the motion or both of 
53 them to pay to the party or deponent who opposed the motion the 
54 reasonable expenses incurred in opposing the motion, including attorney's 
55 fees, unless the court finds that the making of the motion was substantially 
56 justified or that other circumstances make an award of expenses unjust 
57 (Ci If the motion is granted in part and denied in part, the court 
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58 mav make such protective order u it would have been empowered to makft 
59 on a motion under Rule 26(el and may, after affording an opportunity to 
60 be heard, apportion the reasonable expenses incurred in relation to the 
61 motion among the parties and persons in a just manner. 
62 

63 (c) Eap tasea »» Fai lure to Disclose: Fafrt o r Misleading p l e a s u r e : Refusal 

64 ia. Admit 
65 II} A P»rtv that without substantial justification fails to disclose 
66 information as required bv Rule 26fal or 26(eim shalj not, unless such failure 
67 is harmless, be permitted to present as substantive evidence at trial or on a 
68 pot'On under Rule 56 any evidence not so disclosed, and, if such evidence is 
69 presented bv an adverse nartv. the adverse party shalj t* permitted to disclose 
70 at the trial or hearing the fact of such failure to disclose. In addition or in lieu 
71 thereof, the court on motion after affording an opportunity to be heard, mav 
72 impose other appropriate sanctions, which, in »{ption to requiring paypent of 
73 reasonable expenses including attorney's fees caused by the failure, mav preclude 
74 the party from conducting discovery and mav indude any of actions authorized 
75 under subparagraphs (AY fB). and fC) of subdivision fh)f2I of this rule. 
76 12} If • party fails to admit the genuineness of any document or the truth 
77 of any matter as requested under Rule 36, and if the party requesting the 
78 admissions thereafter proves the genuineness of the document or the truth of the 
79 matter, the requesting party may apply to the court for an order requiring the 
80 other party to pay the reasonable expenses incurred in making that proof, 
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81 indudan reasonable attorney's fees. Tbe awn shall ™*Vr the order unless U^ 
82 finds that (4A) the request was held objectionable pursuant to Rule 36(a), or 
83 (3E) the admission sought was of no substantial importance, or (3£) the party 
84 failing to admit had reasonable ground to believe that the party might prevail on 
85 the matter, or (4D) there was other good reason for the failure to admit. 
86 (d) Failure of Party to Attend at Own Deposition or Serve Answers to 

87 Interrogatories or Respond to Request for Inspection. If a party or an officcr, 

88 director, or managing agent of a party or a person designated under Rule 30(b)(6) or 
89 31(a) to testify on behalf of a party fails (I) (o appear before the officer who is to take 
90 tbe deposition, after being served with a proper notice, or (2) to serve answers or 
91 objections to interrogatories submitted under Rule 33, after proper servicc of the 
92 interrogatories, or (3) to serve a written response to a request for inspection submitted 
93 under Rule 34, after proper service of the request, the court in which the action is 
94 pending on motion may make such orders in regard to the failure as are just, and 
95 among others it may take any action authorized under paragraphs (A), (B), and (C) 
96 Of subdivision (b)(2) of this rule. Any motion speqfyiqg a failure under clauses (2) or 
97 (31 shall be tccomoinicd bv a certification that the movant in good faith has conferred 
98 or attempted to confer with the party failing to or respond ir\ an effon to 
99 obtain such answer or response without court aetjpn, In lieu of any order or in 
100 addition thereto, tbe court shall require the party failing to act or the attorney advising 
101 thai party or both to pay the reasonable expenses, including attorney's fees, caused by 
102 the failure unless the court finds that the failure was substantially justified or that 
103 other drcumttanccs make an award of expenses unjust 
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104 The failure to act described in this subdivision may not be excused on the ground̂  
105 that the discovery sought is objectionable unless the party failing to aa h3LS applied 
106 pending a motion for a protective order as provided by Rule 26(c). 
107 
108 (g) Fellm* te P«rtieipete-4n tbe4=fwint efu Discovery Plae.[Abrogated] If 
109 a-party-or a party's attorney fails to participate in the-frnming of a discover)' plan by 

111 require such party or attorney to pay to any other party the reosonoble expenses, 
112 including attorney's fees, eaused by the failure. 

COMMITTEE NOTES 
Subdivision fa). This subdivision is revised to reflea the revision of Rule 26(a) 

requiring disclosure of matters without a discovery request 
Pursuant to new subdivision (a)(2)(A), a party dissatisfied with the disclosure made 

by an opposing party may under this rule move for an order to compel disclosure. In 
providing for such a motion, the revised rule parallels the provisions of the former rule 
dealing with failures to answer particular interrogatories. Such a motion may be needed 
when the information to be disclosed might be helpful to the party seeking the disclosure 
but not to the party required to make the disclosure. If the party required to make the 
disclosure would need the material to support its own contentions, the more effective 
enforcement of the disclosure requirement will be to exclude the evidence not timely 
disclosed, as provided in subdivision (c)(1) of this revised rule. 

Language is included in the new paragraph and added to the subparagraph (B) that 
requires litigants to seek to resolve discovery disputes by informal means without court 
action before filing a motion with the court This requirement is based on successful 
experience with load rules of court promulgated pursuant to Rule 83. 

The last sentence of paragraph (2) is moved into paragraph (4), where it more logically 
belongs. 

Under revised paragraph (3), evasive or incomplete disclosures and responses to 
interrogatories and production requests are treated as failures to disclose or respond. 
Interrogatories and requests for produaion should not be read or interpreted in an 
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artificially restrictive or hypertechnical maimer to avoid disclosure of information fairly 
covered by the discovery request, and to do so is subject to appropriate sanctions under this 
subdivision. 

Revised paragraph (4) is divided into three subparagraphs for ease of reference, and 
in each the phrase "after opportunity for hearing* is changed to "after affording an 
opportunity to be heard" to make it clearer that the court can consider such questions on 
written submissions as well as on oral hearings. 

Subparagraph (A) is revised to cover the situation where information that should have 
been produced without a motion to compel is produced after the motion is filed but before 
it is brought on for bearing. The rule also is revised to provide that a party should not be 
awarded its expenses for filing a motion that couid have been avoided by conferring with 
opposing counsel. 

Subparagraph (C) is revised to include the provision that formerly was contained in 
subdivision (a)(2) and to include the satne requirement of an opportunity to be heard that 
is specified in subparagraphs (A) and (B). 

Subdivision fc). This subdivision is amended to provide sanctions for failure to make 
a disclosure required by Rule 26(a) without need for a motion under subdivision (a)(2)(A). 

Paragraph (1) requires exclusion as substantive evidence of material that, without 
substantial justification, is not disclosed as required by Rule 26(a) and 26(e)(1). This 
automatic sanction provides a strong inducement for disclosure of material that the 
disclosing party would expect to use, whether at trial or on motion under Rule 56. As 
disclosure of evidence offered solely for impeachment purposes is not required under those 
rules, this preclusion sanction likewise does not apply to that evidence. 

T imiring the automatic sanction to violations "without substantial justification," coupled 
with the exception for violations that are "harmless," is needed to avoid unduly harsh 
penalties in a variety of situations: ££» the inadvertent omission from a Rule 26(a)(1)(A) 
disclosure of the name of a key witness known to all parties; the failure to list as a trial 
witness a person so listed by another party, the lack of knowledge of a pro se litigant of the 
requirement to make disclosures. In the Utter situation, however, exclusion would be proper 
if the requirement for disclosure had been called in the litigant's attention by either the 
court or another party. 

Preclusion of evidence is not in effective incentive to compel disclosure of material 
that,.being supportive of the position of .the opposing party, might advantageously be 
concealed by the disclosing party. However, the rule permits an opposing party, who 
discovers and introduces such undisclosed evidence, to make known to the jury the fact of 
the nondisclosure, enabling an argument similar to that of spoliation of evidence. In 
addition, by cross-reference to the sanctions under subdivision (b)(2), the rule provides the 
court with a full range of alternative sanctions-such as specified facts to be 
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established or preventing contradictory evidence-that, though not self-executing, can be 
imposed when found to be warranted after a bearing. 

Subdivision fd), This subdivision is revised to require that, where a party fails to file 
any response to interrogatories or a Rule 34 request, the discovering party should informally 
seek to obtain such responses before filing a motion for sanctions. 

The last sentence of this subdivision is revised to clarify that it is the pendency of a 
motion for protective order that may be urged as an excuse for a violation of subdivision 
(d). If a party's motion has been denied, the party cannot argue that its subsequent failure 
to comply would be justified. In this connection, it should be noted that the filing of a 
motion under Rule 26(c) is not self-executing-the relief authorized under that rule depends 
on obtaining the court's order to that effect. 

Subdivision fyl This subdivision is deleted in light of the abrogation of Rule 26(f). 

Rule 43. Taking of Testimony 
1 (a) Form. In all trials the testimony of witnesses shall be taken ereHy-in open 
2 court, unless otherwise provided by an Act of Congress or by these rules, the Federal 
3 Rules of Evidence, or other rules adopted by the Supreme Court. Subject to the right 
4 of cros5*examination. the court, in a nonjury trial, may permit or require Jjul the direct 
5 examination of i witness, or a portion thereof, he presented through adoption bv the 
6 witness of an affidavit signed bv the witness, a written statement or report prepared 
7 hv the witness, or a deposition of the witness. The enntents thereof are admissible to 
8 the same extent as if the witness testified orally with respect thereto. 
g • • • • 

COMMITTEE NOTES 
Rule 43 is revised to dispel any doubts as to the power of the court under Rule 611(a) 

of the Federal Rules of Evidence to permit or require in appropriate circumstances that the 
direct examination of a witness, or a portion thereof, be presented in the form of an 
affidavit signed by the witness, • written statement or report prepared by the witness, or a 
deposition of the witness. Presentation of direct testimony in this manner can greatly 
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expedite trial and may make the testimony more understandable without sacrifice to4he 
benefits of tbe adversarial system, since the witness will be subject to cross-examination in 
the traditional manner with respect to the written statement. 

This procedure is not appropriate for all cases or for all witnesses. The amendment 
applies only in nonjury cases, and even in such cases the primary usage will be with expert 
testimony or with "background" testimony from lay witnesses concerning matters not in 
substantial dispute. 

The revision of Rule 43 is not intended to limit by implication the powers of the court 
under Rule 631(a) of the Federal Rules of Evidence, such as having a witness testify in a 
narrative fashion rather than in question-and-answer form. 

Rule 54. Judgments; Costs 
2 • • • • 
2 (d) Costs: Attorneys' Fees. 
3 111 Costs O'her than Attorneys' Fees. Except when express provision 
4 therefor is made either in a statute of the United States or in these rules, costs 
5 other than attorneys' fees shall be allowed as of course to the prevailing party 
6 unless the court otherwise directs; but costs against the United Stales, its officers, 
7 and agencies shall be imposed only to the extent permitted by law. Such c€osts 
8 may be taxed by the clerk on one day's notice. On motion served within 5 days 
9 thereafter, the action of the clerk may be reviewed by the court. 
10 121 Attorneys' Fees. 
11 IA1 Claims for attorneys' fees and plated nontaxable expenses. 
12 including fees sought under Rule 11. 16. 26. or 37. and under 28 U.S.C. S 
13 1927. shall he made bv motipn unless the substantive law governing the 
14 action provides for the recovery of such fees at M element of damages to 
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15 fie proved at trial. * 
16 fBl Unless otherwise provided hv statute or directed bv the court 
17 (he motion shall be filed and served not liter than (4 davs after entry of 
18 judgment, shell specify ;he judgment and the statute, rulff. or othpr pounds 
19 entitling the moving party to the award, ind shall state the amount or 
20 provide a fair estimate of the fees sought. If directed bv the court the 
21 piotion shall also disclose the terms of inv agreement with respect to fees 
22 to be paid for the services for which claim is made. 
23 fCT> On request of i party or meml̂ r. the qqurt shall afford an 
24 opportunity for ldversarv submissions with respect to the motion in 
25 accordance with Rule 43fe1 or Rule 78, The spurt m̂ v determine issues 
26 of liability for fees before receiving submissions bearing on issues of 
27 v̂aluation of services for which liability is imposed bv the court. The order 
28 ihalL set forth the court's findings and conclusions as provided in Rule 
29 521*1 and shall be expressed in the form of » judgment as provided in Rule 
30 
31 (Pi Bv local rule the court may establish til an appropriate schedule 
32 bv which the value of legal services performed in the district is ordinarily 
33 to be measured, and (iil special procedures hv which issues relating to such 
34 fees mav be resolved without extensile evidentiary hearings. In addition. 
35 the court miv refer issues relltinv to the value of services to a special 
36 master under Rule 53 without reyard m the provisions of subdivision fbl 
37 thereof and mav refer a motion for attorneys' fees to a magistrate fudge 
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38 under Rule 72fb) as if a dispositive pretrial matter. 

COMMITTEE NOTES 
Subdivision fdV This revision adds paragraph (2) to this subdivision to provide for a 

frequently recurring form Df litigation not initially contemplated by the rules-disputes over 
tbe amount of attorneys' fees to be awarded in tbe Large number of actions in which 
prevailing parties may be entitled to such awards. This revision seeks to harmonize and 
clarify procedures that have been developed through case law and local rules, as well as 
provide a mechanism by which through local rule a court could adopt schedules 
presumptively specifying the prevailing current hourly rates for attorneys. 

Parapaph fit. Former subdivision (d), providing for taxation of costs by the clerk, is 
renumbered as paragraph (1) and revised to exclude applications for attorney's fees. 

Paragraph (2V This new paragraph establishes a procedure for presenting claims for 
attorneys' fees. It applies also to requests for reimbursement of expenses not taxable as 
costs to the extent recoverable under governing law. Cf. West Virginia Univ. Hoso. v. 
Curv U.S. (1991) (expert witness fees not recoverable under 42 U.5.C. 5 1988). 
As noted in subparagraph (A), it does not apply to fees recoverable as an element of 
damages, as when sought under tbe terms of a contract; such damages typically are to be 
claimed in a pleading and may involve issues to be resolved by a jury. 

Subparagraph (B) provides a deadline for motions for attorneys' fees-14 days after 
final judgment unless the court specifies some other time. One purpose of this provision 
is to assure that the opposing party is informed of the daim before the time for appeal has 
elapsed. Prior law made no general provision for a time limit on claims for attorneys' fees. 
White v. N.H. Dept. of Employment Security. 455 U.S.445 (1982). In many nonjury cases 
the court will want to consider attorneys' fee issues immediately after rendering its judgment 
on the merits of the case. Note that the time for making rlainn fr specifically stated in 
some legislation, such as the Equal Access to Justice Act, 28 U.S.C. } 2412(d)(1)(B) (30-day 
filing period). 

The provisions of paragraph (2) apply in general to requests for fees as sanctions 
authorized or mandated in the rules. In many drcumstances such requests should be made 
at or shortly after the time of the conduct complained of, and not be delayed until the 
conclusion of the case. The 14-day period stated in subparagraph (B) should be understood 
not as authorizing parties to delay such requests, but as establishing an outer limit for such 
motions. 

Prompt filing affords an opportunity for the court to resolve fee disputes shortly after 
trial, while the services performed are freshly in mind. It also enables the court in 
appropriate drcumstances to make its ruling on a foe request in time for any appellate 
review of this dispute to proceed at the same time as review on the merits. 
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Filing a motion for fees under this subdivision does not affect the finality or the 
appealability of a judgment. If an appeal on the menu of the case is taken, the court may 1 -
rule on the claim for fees, may defer its ruling on the motion, or may deny the motion 
without prejudice, directing under subdivision (d)(2)(B) a new period for filing after the 
appeal has been resolved. A notice of appeal does not extend the time for filing a fee claim 
based on the initial judgment, but the court under subdivision (d)(2)(B) may effectively 
extend the period by permitting claims to be filed after resolution of the appeal. A new 
period for filing will automatically begin upon entry of a new judgment following a reversal 
or remand by the appellate court 

The rule does not require that at the lime of filing the motion be supported with the 
evidentiary material bearing on the fees. This material must of course be submitted in due 
course, according to such schedule as the court may direct in light of the circumstances of 
the case. What is required is the filing of a motion sufficient to alert the adversary and the 
court that there is a claim for fees and the amount of such fees (or a fair estimate). 

If directed by the court, the moving party is also required to disclose any fee 
agreement, including those between attorney and client, between attorneys sharing a fee to 
be awarded, and between adversaries made in partial settlement of a dispute where the 
settlement must be implemented by court action as may be required by Rules 23(e) and 23.1 
or other like provisions. With respect to the fee arrangements requiring court-approval, the 
court may also by local rule require disclosure immediately after such arrangements are 
agreed to. E.g.. Rule 5 of United States District Court for the Eastern District of New 
York: tf. In re "Ag"» Orange' Product Lixhilitv Utjptioq (MDl. 381V 611 F. Supp. 1452. 
1464 (E.D.N.Y. 1985). 

In the settlement of class actions resulting in a common fund from which fees will be 
sought, courts have ordinarily required that daimi for fees be presented in advance of 
bearings to consider approval of the proposed settlement The rule does not affect this 
practice, as it permits the court to require submissions of fee claims in advance of entry of 
judgment. 

Subparagraph (C) assures the parties of an opportunity to make an appropriate 
presentation with respect to issues involving the evaluation of legal services. In some cases, 
an evidentiary bearing may be needed, but this is not required in every case. The amount 
of time to be allowed for the preparation of submissions both in support of and in 
opposition to awards should be tailored to the particular case. 

The court is explicitly authorized to make a determination of the liability for fees 
before receiving submissions by the parties bearing on the amount of an award. This course 
may be appropriate in actions in which the liability issue is doubtful and the evaluation 
issues are numerous and complex 

The court may order disclosure of additional information, such as that bearing on 
prevailing local rates or on the appropriateness of particular services for which 
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compensation is sought 
On rare occasion, the court may determine that discovery under Ruies 26-37 would be 

useful to the parties. Compare Rules Governing Section 2254 Cases in the U.S. District 
Courts, Rule 6. See Note. Determining the Reasonableness of Attorneys' Fees-the 
Discoverability nf Billing Records. 64 B. U. L Rev. 241 (1984). In complex fee disputes, 
the court may use case management techniques to limit the scope of the dispute or to 
facilitate the settlement of fee award disputes. 

Fee awards should be made in the form of a judgment under Rule 58 since such 
awards are subject to review in the court of appeals. To facilitate review, the paragraph 
provides that the award contain findings and conclusions in conformity with Rule 52(a), 
though in most cases this explanation could be quite brief. 

Subparagraph (D) explicitly authorizes the court by local rate to establish procedures 
facilitating the efficient and fair resolution of fee claims. Under Rule 83 such local rales 
must be submitted to the judicial council .of the circuit. 

Clause (i) authorizes the court to establish by local rule a schedule of standard hourly 
rates suitable for use when the substantive law governing fee awards requires consideration 
of such rates. These rates are appropriately localized, the standards of value should be 
uniform among the judges in any district, and a published standard should facilitate the 
settlement of disputes involving the value of legal services performed. The schedule would 
specify prevailing hourly rates (or ranges of rates) customarily charged within the district, 
taking into account the experience of counsel and perhaps the type of litigation and other 
factors. Such standards should be regularly reconsidered in light of experience and changing 
circumstances. The parties would be permitted to show that hourly rates different from 
those in the schedule would be appropriate in the circumstances of the case or, indeed, that 
the substantive law does not require consideration of such rates. 

Clause (ii) authorizes the court by local rule to establish special procedures for 
resolving disputes regarding fee awards without extensive evidentiary hearings. Such a rule, 
for example, might call for matters to be presented through affidavits, or might provide for 
issuance of proposed findings by the court, which would deemed as accepted by the parties 
unless objected to within a specified time. 

Subparagraph (D) also explicitly permits, without need for a local rale, a judge to refer 
issues regarding die amount of a fee award in a particular case to a master under Rule 53. 
The district judge may designate a magistrate judge to act as a master for this purpose or 
may refer a motion for attorneys' feet to a magistrate judge for proposed findings and 
recommendations under Rule 72(b). This authorization eliminates any controversy as to 
whether such references are permitted under Rule 53(b) as "matters of account and of 
difficult computation of damages* and whether motions for attorneys' fees can be treated 
as the equivalent of a dispositive pretrial matter that can be referred to a magistrate judge. 
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Rule 56. Summary Judgment 
1 (a) Fa» n a l m i O f Claims. Defenses and limes. A earn setlung to reeovef 

2 upon a el aim, e m — e t a — at eroa* elaim of to obtain a ffdnwy judgment may; 

3 at any time after the aapwouoo of 30 iaya j w the — — w m m of the oetiow w 

4 affcf write af a motion for avramary judgment by the odverac-perty, move with or 

5 - without aupporting affidavit* fat a an—aiy judgmeot ia tha party's favor upon all at 

6 »py pan thereef. The court without a trial ptgy enter yunmarv judgment for or against 
7 a claimant with respect to a claim, counterclaim, cross-claim, or third-party claim, mav 
8 summarily determine a defense, or mav summarily determine an issue substantially 
9 affecting but not wholly dispositive of a claim or defense if summary adjudication as 
10 }o the claim, defense, or issue ig ŷ rranted as a matter of law because of material facts 
11 not aenuinelv in dispute. In its order, or bv separate npiniotL the court shall recite the 
12 law and facts on which the summary adjudication is hased. , 
13 fb)—Tar IMtaffag Party. A party agaanai nhnm a riaim. wntnirrrlaim ef 

14 WOM elaim is aseertod or a declaratory judgment ia laught nay, at aay time, meve with 

15 nr laiihnni nippnrtinf affiriiTitn for a wmmarr juigmrni in ihi parr/i fa-nr ai in all 

16 Of any part thereof. 

17 Ihl Fayts Not GenuineW lit Dispute. A fact is not gemijpely jn dispute if it is 
18 stipulated or admitted bv the parties who mav he adversely thereby or if. on 
19. the basis of the relevant admissible evidence shown to be available for presentation 
20 at a trial, or the demonstrated lade thereof and the frirden of production or 

A 
21 pepjuasion and standards applicable thereto, a party would be entitled at trial to a 
22 favorable mdgmant or determination with reapeer thereto as a matter of law under 
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23 Rule 50. 

25 rirp hrfnrr thr timr fiinri fnr ihi blaring Thu admit |inij piini tn thr day nf 
26 blaring m«y w w eppering affidavit*—The jwdgmem taught shall be rendered 

27 forthwith if the pleadings, depositions, answers interrogatories, end admissions en 

28 file, together with the affidavit*! if oay, shew that there i» we f enhte issue at to any 

29 material fact and thai the moving party it entitled la a judgment as a Matter of law? 

30 A summary judgment, iatarloeutory ia eharaeter, May he rendered on the ieeuc of 

31 liahiliqr alone although thefe ie e yeauineiasuc m in the, mwurn of damages? A party 
32 pay move for summary adjudication at any time after the other parties to be affected 
33 thereby have made an appearance in the case and have been afforded a reasonable 
34 opportunity to discover relevant evidence pertinent thereto that is not in their 
35 possession or under their control. Within 30 davs after the motion is served, any other 
36 party may serve and file a response thereto 
37 111 Without argument the motion shall (A) describe the claims, defenses. 
38 or issues as tn which summary adjudication is warranted, specifying the judgment 
39 or determination sought: and (B) recite in separately numbered paragraphs the 
40 specific facts asserted to be not genuinely in dispute qptj on the basis of which 
41 fhe judgment or determination should be panted, citing the particular pases or 
42 paragraphs of stipulations, admissions, mtermaatntv trnwen. depositions. 
43 documents, affidavits, or other materials moportin* t̂ py IBfrtinns 
44 121 Without arrnnvmt « response tK.ll tA\ state the erte.it if any, to 
45 which the party agrees that snmmarv abdication is ffqnuitff1 specifviny with 
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46 respect thereto the, judgment or determination that should be entered: CB) 
47 indicate the extent to which the asserted facts recited in motion are claimed 
48 tp bq fqlse or in genuine dispute, citing tfyg paf̂ 'ar PaE" or paragraphs of any 
49 stipulations, admisiqpris. in terroyatorv answers, depositions, document. affidavits, 
50 or other materials supporting that contention: and CO recite in separately 
51 numbered paragraphs any additional facts tlflt preclude summary adjudication. 
52 citing the materials evidencing yjch facts. To the extent a party does not timely 
53 comply with clause fB) in challenging an asserted fact, it may be deemed to have 
54 admitted such fact. 
55 12) Tf a motion for summary adjudication or response iheretp » based to 
56 anv extent on depositions, interrogatory answers, documents, affidavits, or other 
57 „ materials that have not been previously ffod, fre party shall append to its motion 
58 of response the pertinent portiqps of such materials. Oniv with leave of court 
59 mav a party moving for summary adjudication supplement its supporting 
60 materials. 
61 14) Arguments supporting a party's conteptjons as to (he controlling law 
62 or the evidence respecting asserted facts shall he submitted hv a separate 
63 memorandum at the time the party files its motion for summary adjudication 01 
64 response thereto or at such other times as the ennrt mav permit or direct. 
65 (d) Caw Not Fully Adjudicated oa Motion. If on motion under this rule 
66 judgment is not rendered upon the whole case or for all the relief asked and a trial 
67 is necessary, the court at the haatiag (tf the mniituy by waning tin pleading and 
68 the evidence before it and by immwgalim neuneal. ehell if practicable ascertain whet 
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69 — teiitl fartj mot without substantial consrewcfsy —d wfcat aaaterial f u n we actually 

70 and ia good faith eoatrovtrtodi It ahall thereupon my.m*kc an order sperifyihgJhS 

71 controlling law or the [acts that appear without aubttnatkl eontroveray are not 

72 genujnely in dispute, including the extent to which liability or the amount of damages 

73 or other relief is not in cwrtfwcfly, » dispute for trial, and directing such further 

74 proceedings in the action as are just.—Upon the trial of the action the facts so 

75 specified shall he deemed established, and the trial shall he eendueted aeeordingly. 

76 Unless the order is modified bv the court for good cause, the trial shall be conducted 

77 jp accordance with the law so specified and bv treating the facts so specified as 

78 established. An order that does not atjjutjiqate all claims respect to all parties 

79 pity fre entered as a final judgment to the extent permitted bv Rule S4fbV 

80 (e) Farm wf •Affidavit •FaHher-TaeliMBafl Peffaa Ht^alwdMattrrs to be 

81 Considered. Supporting and opposing affidavits shall he Made en personal knowledge, 

82 shall set forth such fcm as would he admissible in evidence, tad shell show 

83 affirmatively that tho-affiant is soaspeteat to testify to the natters stated therein. 

84 Sworn or certified —pieo of all papers or parte thereof referred t o t a l affidavit shall 

85 he attached thereto or sowed therewith. The court may permit affidavits to be 

86 supplemented or oppoaad by dapaaitieaat aaovw to interrogatories, or further 

87 affidnriti Whtna mrttinn fnr nimmnrj judgment ii mndr ond wnpprrtrrl m prmirlrri 

88 ia this rule, aa adverse-party may aet rest upon the mere allegations or denials of the 

89 adverse party's pleading, hut the adverse pony's rcapnasc -by-affidavits or as otherwise 

90 provided in this wis, must sal farth apaaifia hats showing that there is a genuine issue 

91 for trial If the adverse party daec net aa respond, an—soy judgment, if apprepriate, 
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92 shall be entered against the adverse party. ]n deciding whether an asserted fact is not 

93 genuinely in dispute, the court shall consider stipulations, admissions, and, to the 
94 extent filed, the following: f 1) depositions, interrogatory answers, and affidavits to the 
95 extent such evidence would be admissible if the deponent, person answering the 
96 interrogatory, or affiant were testifying at trial and, with respect to an affidavit, if it 
97 affirmatively t̂ ows that the affiant would bq competent '9 testify to the matters stated 
98 (herein: and (2) documentary evidence to the extent such evidence would, if 
99 authenticated and shown to be an accurate copy of original documents be admissible 
100 at trial jn the light of other evidence. A party mav relv upon its own pleadings, even 
101 if verified, onlvto the extern of allegations therein that are admitted bv other parties. 
102 Nptwithstanding the foregoing, the court is not required to consider evidentiary 
103 materials unless called to its attention pursuant to spMiyision 
104 (0 When Evidence A/ndevin » » Unavailable. Should it appear from the 

106 affidavits of a party opposing the-_a_motion for summary adjudication that the party 
106 cannot for—sobs-stated present by affidavit facts essential to justify1 the party's 
107 good cause shown present materials needed to suppprt that opposition, the 
108 court may refuse the application far iudimentor-denv the motion, mav permit an offer 
109 of pfpof. may order a continuance to permit affidavits to be obtained or depositions 
110 to be taken or discovery to be had or may make such other order as is just 
111 (g) AtMavite Made to Bed FeithConduct of Proceedings. Should it appear to 
112 the-satisfoetiea of the eeurt at aay time that any of the affidavits presented pursuant 

ID la this nt)e ere prceanied to bed faith er solely for the ptupeec ef delay, the court shall 

114 forthwith order toe part)' employing them to pay t> the-ether party the amount ef the 
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115 rrairmiMr rriprniri ivhir1* ihr filing if thr affidavit* aaiuod the other pnrfy tn incur 
116 jnohidiwg reasonable attorney's fa**, and any eBeading party or tHWMy may be 

117 adjudged -fiiltv af eawtampt. The court fll mav preclude, or specify the period for 
118 filing, motions for summary adjudication with respect to particular claims, defenses. 
119 or issues: C21 mav enlarge or shorten the time for responding to motions for summary 
120 adjudication, after considering the opportunity for discovery and the time reasonably 
121 needed to pptain or submit pertinent materials: ffl mav on its own initiative dircct the 
122 parties to show cause within a reasonable period why specified facts should not be 
123 treated as not genuinely in dispute and why summary adjudication based thereon 
124 should not be enjprfad; ard mav conduct a hearing to consider further grgurpcrjts. 
125 rule on the admissibility of evidence, or receive or̂l (estimonv to clarify whether an 
126 asserted fact is genuinely in dispute. 

COMMITTEE NOTES 
Purpose of Revision. This revision is intended to enhance the utility of the summary 

judgment procedure as a means to avoid the time and expense of discovery, preparation for 
trial, and trial itself as to matters that, considering the evidence to be presented and 
admitted at trial, can have but one outcome-while at the same time assuring that parties 
are not deprived of a fair opportunity to show that a trial is needed to resolve such matters. 

The cun-ent caption, "Summary Judgment" is retained. However, the revised rule, like 
the former rule, also coven decisions that, by resolving only defenses or issues not 
dispositive of a claim, are more properly viewed as "summary determinations." The text of 
the revised rule adds language to clarify that it provides procedures for both types of 
"summary adjudications." 

In various parts the revision (1) eliminates ambiguities and inconsistencies within the 
role,"(2) sets a single and consistent standard for determining when summary adjudication 
is appropriate, (3) establishes national procedures to facilitate fair consideration of motions 
for summary adjudication, and (4) addresses various gaps in the rule that have sometimes 
frustrated its intended purposes. 
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Subdivision faY This subdivision combines the provisions previously contained in 
subdivisions (a) and (b). It adds third-party claims to the list of claims subject to disposition 
by summary judgment, but deletes (as surplusage) the specific reference to declaratory 
judgments. Tat former provisions allowed motions for "summary judgment" as to "any part" 
of a claim; the revision permits summary determination of an "issue substantially affecting 
but not wholly dispositive" of a claim or defense-the point being that motions affecting only 
part of a claim or defense should not be filed unless summary adjudication would have some 
significant impact on discovery, trial, or settlement 

The revised language makes clear at the outset of the rule that summary adjudication-
whether as summary judgment or as a summary determination of a defense or issue-is 
appropriate only when warranted as a matter of law, and not when it would involve deciding 
genuine factual disputes. When so warranted, the judgment or determination may be 
entered as (0 all affected parties, not just those who miy have filed the motion or responses; 
when the court has concluded as the result of one motion that certain facts are not 
genuinely in dispute, there is no reason to require additional motions from other parties 
whose rights depend on those facts. As with the prior rule, elimination of trial through 
summary adjudication is not mandatory even when the standards of the rule are satisfied. 

The court is directed to indicate the factual and legal basis if it grants summary 
judgment or summarily determines a defense or issue. A lengthy recital is not required, but 
a brief explanation is needed to inform the parties (and potentially an appellate court) what 
are the critical facts not in genuine dispute, on the basis of which summary adjudication is 
appropriate. The determination that a fact is not in genuine dispute is, when reviewed on 
appeal, treated as a question of law. 

Subdryri'0" fbV The standards stated in this subdivision for determining whether a 
fact is genuinely in dispute are essentially those developed over time, culminating in Celotex 
finrp. v. Catrett 477 U.S. 317 (1986), and Andsnon y. Liberty Lobby, Inc.. 477 U.S. 242 
(1986). The rule clarifies that the obligation to consider only matters potentially admissible 
at trial applies not just to affidavits, but also to other evidentiary materials submitted in 
support of or opposition to summary adjudication. Tbe rule adopts the standard prescribed 
in revised rule 50 for judgments as a matter of law (formerly known as directed verdicts) in 
jury trials to emphasize that, even in nonjury cases, the court is not permitted under Rule 
56 to make credibility choices among conflicting items of evidence about which reasonable 
persons might disagree. 

Subdivision fcl. Revised subdivision (c) provides a structure for presentation and 
consideration of motions for summary adjudication and should displace in large part the 
numerous local rules spawned by deficiencies in the former rule. Adoption of this structure 
is not intended to create procedural pitfalls to deprive parties of trial with rcspect to facts 
in genuine dispute, but rather to provide a framework enabling the courts to discharge more 
effectively their responsibility in deciding whether such controversies exist 

A primary benefit of summary adjudication is elimination of ultimately wasteful 



discovery and other preparation for trial. For this reason, early filing of a motion for 
summary adjudication may be desirable in many cases. However, if a party will need to 
obtain evidence from other persons in order to show that a fact is in genuine dispute, it 
should have a reasonable opportunity for discovery respecting those matters before being 
confronted with a motion for summary judgment or summary determination. It should also 
have a sufficient time-ordinarily more than the 10 days specified in the prior rule-to 
marshal and present its evidentiary materials to the court The times specified in the 
revised rule for filing motions for summary adjudication and responses to such motions 
incorporate these principles. 

Paragraphs (1) and (2) prescribe a format for motions for summary adjudication and 
responses thereto. They are to be non-argumentative, for arguments are to be presented 
in separate memorandums under paragraph (4). They must be specific, particularly with 
respect to the facts asserted to be not in genuine dispute. They must provide a cross-
reference to the specific portions of any evidentiary materials relied upon to support a 
contention that a fact is or is not in genuine dispute; failure to do so will, under revised 
subdivision (e), relieve the court of the obligation to consider such materials. 

Pertinent portions of evidentiary materials not previously filed must be attached to the 
motion or response. As under the prior rule, a movant must obtain leave of court to 
supplement its supporting materials because such late filing may prejudice other parties or 
merit an extension of time for responses. The obligation to obtain leave of court applies 
only to evidentiary materials, and not to memorandums and arguments filed under 
paragraph (4). 

The requirement that motions for summary adjudication contain cross-references to 
evidentiary materials and be accompanied by pertinent portions of such materials not 
previously filed is not, of course, applicable when the movant contends that there is no 
admissible evidence to support a fact as to which another party has the burden of proof. 
In such situations the motion should recite that there is no such evidentiary support for that 
fact, and the opposing parties will have the obligation to rite and demonstrate in their 
responses the existence of such evidence. 

A response to a motion for summary adjudication-fonnally recognized for the first 
time in this revision-can be filed by any party and can take several forms. In multiple-party 
cases a party similarly situated to the movant may merely wish to adopt the position of the 
movant in its response. The parties to be adversely affected by the judgment or 
determination sought in the motion may agree that the asserted facts, or some of them, are 
true but claim that, because of a different view regarding the controlling law, summary 
judgment or summary determination in their favor is warranted. Frequently, of course, the 
parties to be adversely affected by the judgment or determination sought in the motion will 
oppose the grant of any summary adjudication, either because of a different view of the law 
or because some of the asserted facts are believed to be false or at least in genuine dispute 
or because there are additional facts rendering the asserted facts not dispositive of the 
claim, defense, or issue. Subdivision (c)(2) is written to accommodate any of these 
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possibilities. Of course, • party may also file a separate cross motion for summary 
adjudication if there are other facts asserted to be not in genuine dispute on the basis of 
which it is entitled to a favorable judgment or determination as a matter of law. 

A party is not required to file a response to a summary adjudication motion. The 
failure to make a timely response, however, may be deemed an admission of tbe asserted 
facts specified in the motion (though not an admission as to tbe controlling law). If it 
contests an asserted fact specified in the motion either because it is false or at least in 
genuine dispute, tbe party must file a timely response that indicates the extent of 
disagreement with the movant's statement of tbe fact and provides reference to the 
evidentiary materials supporting its position. Failure to do so may result in tbe fact being 
deemed admitted for purposes of the pending action. As under Rule 36, if only a portion 
of an asserted fact (or the precise wording of the fact) is denied, the responding party must 
indicate the nature of the disagreement. 

Tbe substance of the last sentence of former subdivision (c), relating to partial 
summary judgments on issues of liability, has been incorporated into the revision of 
subdivision (d). 

Subdivision fdV The revision provides that, when a court denies summary adjudication 
in the form sought by a movant, it may-but is no longer required to-enter an order 
specifying which facts are thereafter to be treated as established. Tbe revision also permits 
a court to enter rulings as to legal propositions to control further proceedings, subject to its 
power to modify the ruling for good cause. Finally, tbe revision makes explicit that "partial 
summary judgments" may be entered as final judgments to tbe extent permitted by Rule 
54(b). Although not explicitly addressed in the rule, denial of summary adjudication is an 
interlocutory order not subject to the law-of-the-case doctrine; and the court is not 
precluded from reconsidering its ruling or considering a new motion, as may be appropriate 
for example because of developments in the case or changes of law. 

Confusion was caused by the reference in the former provisions to a "bearing on the 
motion." While oral argument on a motion for summary adjudication is often desirable-and 
is explicitly authorized in subdivision (g)(4)-the court is not precluded from considering 
such motions solely on tbe basts of written submissions. 

Subdivision (e). Implementing tbe principle stated in subdivision (b) that the court 
should consider (in addition to facts stipulated , or admitted) only matters that would be 
admissible at trial, this subdivision prescribes rules for determining tbe potential 
admissibility of materials submitted in support of or opposition to summary adjudication. 
Facts are admitted for purposes of Rule 56 not only as provided in Rule 36, but also if 
stated, acknowledged, or conceded by a party in pleadings, motions, or briefs, or in 
statements when appearing before the court, as during a conference under Rule 16. 

The admissibility of depositions, answers to interrogatories, and affidavits should be 
determined as if the deponent, person answering interrogatories, or affiant were testifying 
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in person, with the proviso that an affidavit must affirmatively show that the affiant would 
be competent (ex. have personal knowledge) to testify. For purposes of Rule 56 a 
declaration under penalty of perjury signed in die Banner authorized by 28 U.S.G § 1746 
should be treated the same as a notarized affidavit. 

Independent authentication of documentary evidence is not required-submission of 
the materials under the rule should be treated as sufficient authentication. Similarly, 
independent evidence that the materials submitted are accurate copies of the originals is not 
required. However, if other evidence would be required at trial to establish admissibility-
sucfa as the foundation for business records-the party presenting such records should provide 
the supporting evidence through deposition, interrogatory answers, or affidavits. 
Voluminous data should, as permitted under Federal Rules of Evidence 1006, be submitted 
by means of an affidavit summarizing the data and offering, if not previously provided, 
access to the underlying data 

The last sentence in revised subdivision (e) provides that the court is required to 
consider only the materials called to its attention by the parties Subdivision (c)(1) and 
(c)(2) impose a duty on the litigants to identify support for their contentions regarding the 
evidence; this provision prevents a party from identifying a potential conflict in evidence for 
the first time on appeal. 

Subdivision ff). Extensions of time to oppose summary adjudication should be less 
frequent than under former rule because of new restrictions as to when such motions can 
be filed and the longer time allowed for the response. A request should be presented by 
an affidavit which, under the revised rule, must reflect good cause for the inability to comply 
with the stated time requirements. The revised rule also permits the court to accept an 
offer of proof where a party is unable to procure supporting materials that would satisfy (he 
requirements of subdivision (e). 

Subdivision fgl. The new provisions of subdivision (g) give explicit recognition to 
powers of the court in conducting proceedings to resolve motions under Rule 56 thai were 
probably implicit prior to the revision. 

Subdivision (gXl) recognizes the power of the court to fix schedules for the filing of 
summary adjudications, or indeed even to direct thai such motions not be filed with respect 
to particular claims, defenses, or issues. At a scheduling conference the court may wish to 
consider establishing such a schedule to preclude premature or tardy motions and to focus 
early discovery on potentially dispositive matters. 

Subdivision (g)(2) recognizes the court's power to change the time within which parties 
may respond to motions for summary judgment or summary determinations. Depending on 
the circumstances, particularly the extent to which discovery has or has not been afforded 
or available, the extern to which the frets have been stipulated or admitted, and the 
Imminw* of trial, the 30-day period prescribed in subdivision (c) may be lengthened or 
shortened. 
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Subdivision (g)(3) permits the court to initiate an inquiry .".to tbe appropriateness of 
summary adjudication. Such an inquiry may be initiated in an order setting a conference 
under Rule 16 or might arise as a result of discussions during such a conference. In any 
event, tbe parties should be afforded a reasonable opportunity to marshal and submit 
evidentiary materials if they assert facts are in genuine dispute and to present legal 
arguments bearing on the appropriateness of summary adjudication. 

Subdivision (g)(4) addresses the power of the court to conduct hearings relating to 
summary adjudications. One such purpose would be to hear oral arguments supplementing 
the written submissions. (Other portions of the revision to Rule 56 have eliminated the 
language that seemed to require such a hearing.) Another would be to make determinations 
under Federal Rule of Evidence 104(a) regarding the admissibility of materials submitted 
on a Rule 56 motion. A third purpose would be to hear testimony to clarify ambiguities in 
the submitted materiais-for example, to clarify inconsistencies within a person's deposition 
or between an affidavit and the affiant's deposition testimony. In such circumstances, the 
evidentiary hearing is held not to allow credibility choices between conflicting evidence but 
simply to determine just what the person's testimony is. Explicit authorization for this type 
of evidentiary hearing is not intended to supplant the court's power to schedule separate 
trials under Rule 42(b) on issues that involve c r e d i b i l i t y and weight of evidence. 

Tbe former provisions of subdivision (g), providing sanctions when 'affidavits ... are 
presented in bad faith or solely for the purpose of delay," have been eliminated as 
unnecessary in view of the amendments to Rule 11. The provisions of revised Rule 11 apply 
not only to affidavits submitted under Rule 56 but also to motions, responses, briefs, and 
other supporting materials. Motions for summary adjudication should not be filed merely 
to "educate" the court or as a discovery device intended to flush out the evidence of an 
opposing party. 

Rule 58. Entry of Judgment 

1 Subject to the provisions of Rule 54(b): (1) upon a general verdict of a jury, or 
2 upon a decision by tbe court that a party shall recover only a sum cenain or costs or 
3 that all relief shall be denied, the derk, unless the court otherwise orders, shall 
4 forthwith prepare, sign, and enter the judgment without awaiting any direction by the 
5 court; (2) upon a decision by the court granting other relief, or upon a special verdict 
6 or a general verdict arrompanirri by answers to interrogatories, tbe court shall 
7 promptly approve the form of the judgment, and tbe derk shall thereupon enter it 
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8 Every judgment shall be set forth on a separate document A judgment is effective 
9 only when so set forth and when entered as provided in Rule 79(a). Entry of the 
10 judgment shall not be delayed for the taxing of costs. Entry of the judgment shall not 
11 be delayed, nor the time for appeal extended, in prder tn award fees, except that. 
12 when a timely motion for attorneys' fees is made under Rule 54fdV21. the court. 
13 before a notice of appeal has been filed and become effective, mav order that the 
14 motion have the same effect under Rule 4faV41 of the Federal Rules of Appellate 
15 procedure as a timely rpotion under Rule 59, Attorneys shall not submit forms of 
16 judgment except upon the direction of the court, and these directions shall not be 
17 given as a matter of course. 

COMMITTEE NOTES 

Ordinarily the post-judgment filing of a motion for attorney's fees under Rule 54(d)(2) 
will not affect the time for appeal from the underlying judgment Particularly if the claim 
for fees involves substantial issues or is likely to be affected by the appellate decision, the 
district court may prefer to defer consideration of the claim for fees until after the appeal 
is resolved. However, in many cases it may be more efficient to decide fee questions before 
an appeal is taken so that appeals relating to the fee award can be heard at the same time 
as appeals relating to the merits of the case. This revision permits, but does not require, 
the court to delay the finality of the judgment for appellate purposes until the fee dispute 
is decided. To accomplish this result requires entry of an order by the district court before 
the time a notice of appeal becomes effective for appellite purposes. If the order is 
entered, the motion for attorney's fees is treated in the same manner as a timely motion 
under Rule 59. 

Rule S3. Rules by District Courts: Orders 
1 il) Local Rules. Each district court by action of a majority of the judges 
2 thereof may from time to time, after giving appropriate public notice and an 
3 opportunity to comment, make and amend rules governing its practice nownconsisteni 
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4 with these rules. A local rule so adopted shall take effect upon the date specified by 
5 the district court and shall remain in effect unless amended by the district court or 
6 abrogated by the judicial council of tbe circuit in which the district is located. Copies 
7 of rules and amendments so made by any district court shall upon their promulgation 
8 be furnished to the judicial council and the Administrative Office of the United States 
9 Courts and be made available to the public. 
10 Ifel Experimental Rules. With the approval of the Judicial Conference of the 
11 United States, a district court mav adopt an experimental local rule inconsistent with 
12 these rules if it is consistent with the provisions of Title 28 of the United Slates Code 
13 and is limited in its period of effectiveness to five years or less. 
14 Ig} Orders. In all cases not provided for by rule, the district judges and 
15 magistrates judg£S_may regulate their practice in any manner Mf-inconsistent with 

16 these rules or-and with those of the district in which they act. 
17 Id} Enforcement. Rules and orders pursuant In this rule shall he enforced in 
18 a manner that protects all panics against forfeiture of substantial rights as a result of 
19 negligent failures to comply with a requirement'of form imposed hy such t local rule 
20 tff order. 

COMMITTEE NOTES 

Purpose nf Revision. A major goal of the Rules Enahling Act was to achieve national 
uniformity in the procedures employed in federal courts. The primary purpose of this 
revision is to encourage district courts to consider with special care the possibility of conflict 
between their local rules and practices and these rules. Al various places within these rules 
fe.g.. Rule 16), district courts are specifically authorized, if not encouraged, to adopt local 
rules to implement tbe purposes of Rule 1 in the light of local conditions. The omission of 
a rim'l'r authorization in other rules should not be viewed as by precluding by implication 
the adoption of a local rule subject to tbe constraints of this Rule 83. 
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Subdivision (a). The revision conforms (be language of the rule to thai contained in 
28 U.S.C $ 2071. 

Spfrdiyision fbV "This subdivision is new. Its aim is to enable experimentation by 
district courts with variants on these rules to better achieve the objectives expressed in Rule 
1. District courts in recent years have experimented usefully with court-annexed arbitration 
and are now encouraged by the Judicial Improvements Act of 1990 to End new methods of 
resolving disputes with dispatch and reduced costs. These rules need not be an impediment 
to the search for new methods provided that tbe experimentation is suitably monitored as 
a learning opportunity. 

Experimentation with local rules inconsistent with these rules should be permitted only 
with approval of the Judicial Conference of the United States, and then only for a limited 
period of time and if not contrary to applicable statutes. It is anticipated that any request 
would be accompanied by a plan for evaluation of the experiment and that the requests for 
approval of experimental rules would be reviewed by the Standing Committee on Rules of 
Practice and Procedure before submission lathe Judicial Conference. 

Subdivision Cel. Tbe revision conforms the language of the rule to that contained in 
28 U.S.C i 2071. Tbe rule continues to authorize-without encouraging-individual judges 
to enter orders that establish standard procedures in cases assigned to them (ix through 
a "standing order") provided tbe procedures are consistent with these rules and with any 
local rules. In such circumstances, however, it is important to assure that litigants are 
adequately informed about any such requirements or expectations, as by providing them with 
a copy of the procedures. 

Subdivision fdV This provision is new. Its aim is to protect parties against loss of 
substantive rights in the enforcement oflocal rules and standing orders against litigants who 
may be unfamiliar with their provisions. 

The bulk of local rules and standing orders is now quite substantial. Even diligent 
counsel can on occasion fail to learn of an applicable rale or order. In such circumstances, 
tbe court mutt be careful to protect the interests of the parties. Elaborate local rules 
enforced so rigorously as to sacrifice the merits of tbe claims and defenses of litigants may 
be unjust 

Moreover, tbe Federal Rules of Civil Procedure are often forgiving of inadvertent 
lapses of counsel. In part, this reflects the policy of the Rules Enabling Act 28 U.S.C § 
2071, which aims to establish a uniform national procedure familiar to attorneys in all 
districts. That policy might be endangered by tbe elaboration of local rules enforced so 
rigorously that attorneys might be reluctant to hazard an appearance or clients reluctant to 
proceed without local counsel fully familiar with the intricacies of local practice. Cf Kinder 
v Canon. 127 FJU). 543 (Si). Fix. 1989). 

This constraint on the enforcement of local rules poses oo problem for court 
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administration, for useful and effective local rales and standing orders can be enforced with 
appropriate caution to counsel or by means that do not impair the substantive rights of the 
parties. 

Rule 84. Forms 
1 The forms contained in the Appendix of Forms are sufficient under the rales and 
2 are intended to indicate the simplicity and brevity of statement which the rules 
3 contemplate. The Judicial Conference of the United States m i v authorize additional 

4 forms and mav revise or delete forms. 

COMMITTEE NOTES 

The revision is intended to relieve the Supreme Court and Congress from the burden 
of reviewing changes in the forms prescribed for use in civil cases, which, by terms of the 
rale, are merely illustrative and not mandatory. Rule 9009 of the Federal Rules of 
Bankruptcy Procedure similarly permits the adoption and revision of bankruptcy forms 
without need for review by the Supreme Court and Congress. 

PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF EVIDENCE 

Rak 702. Testimony by Experts 
1 tt-Textimnnv providing scientific, technical, or other specialized knowledge 
2 information, in the form of an opinion or otherwise, mav he permitted only if (11 the 
3 . i n f o r m a t i o n » rra«pn«h1v reliable and will substantially assist the trier of fact to 
4 understand the evidence or to determine a fret in issufc-and (2) thea-witness jg 
5 qualified as an expert by knowledge, skill, experience, training, or education to provide 

6 mch testimony mm testify thwto in iht farm of M opinion m otherwise. Except 
7 with leave of court for rood cause shown, the witness shall not testify on direct 
8 examination in any civil action to any opinion or inference, or reason or basis therefor. 
9 flat has not W n seasonably disdosed as required bv Rules 2/ifa)f2) and 26fe)fl) of 
10 the Federal Ru)e« of rSvil Procedure 
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COMMITTEE NOTES 

This revision is intended to limit tbe use, but mouse the utility and reliability, of 
party-initiated opinion testimony bearing on scientific and technical issues. 

Tbe use of such testimony has greatly increased since enactment of the Federal Rules 
of Evidence. This result was intended by tbe drafters of tbe rule, who were responding to 
concerns that tbe restraints previously imposed on expert testimony were artificial and an 
frr^™*"1 to the illumination of technical issues in dispute. S*e- e-t- Mer-nm,'ck on 
Fvirienre-1203 (3d e<L, 1984). While much expert testimony now presented is illuminating 
and useful, much is not. Virtually all a expensive, if not to tbe proponent then to 
adversaries. Particularly in civQ litiptioa with high financial stakes, large expenditures for 
marginally useful expert testimony has become commonplace. Procurement of expert 
testimony is occasionally used as a trial technique to wear down adversaries. In short, while 
testimony from experts may be if not crucial in many eases, excesses cannot be 
doubted and should be curtailed. 

While concern for the quality and even integrity of hired testimony is not new, Winans 
v. New York A Erie R.R- 62 U i 88, 101 (1858); Hand, Historical and Practical 
Considerations Regarding Expert Testimony. 15 Harv. L Rev. 40 (1901), the hazards to the 
judicial process have increased as more technical evidence is presented: 

When the evidence relates to highly technical matten and each side has shopped 
for experts favorable to its position, it is naive to expect the jury to be capable 
of assessing the validity of dramatically opposed testimony. 

3 J. WEINSTEIN & M. BERGER, WEINSTErbTS EVIDENCE, f 706[01] at 706-07 (1985). 
While the admissibility of such evidence is, and remains, subject to tbe general 

principles of Rule 403, the revision requires that expert testimony be 'reasonably reliable' 
and "substantially assist" the fact-finder. Tbe rule does not mandate a return to the 
strictures of Frve v. United States. 293 FJd 1013 (D.C Or, 1923) (requiring general 
acceptance of the scientific premises on which tbe testimny is based). However, tbe court 
is called upon to reject testimony that is based upon premises lacking any significant support 
and acceptance within the scientific community, or that otherwise would be only marginally 
helpful to the fact-finder. In civil cases the court is authorized and expected under revised 
Rule 26(eX4) of tbe Fedetai Rules of Oil Procedure to impose in advance of trial 
appropriate restrictions on the use of expert testimony. In this responsibility, tbe 
court should not only consider tbe potential admissibility of the testimony under Rule 702 
but also weigh the need and utility of the testimony against tbe time and expense involved. 

In deriding whether the opinion evidence is reasonably reliable and will substantially 
assist the trier of fact, as well as in deciding whether tbe proposed witness has sufficient 
expertise to express such opinions, tbe court, as under present Rule 702, is governed by Rule 
104(a). 

Tbe rule is also revised to mmplftnrnt changes in tbe Federal Rules of CSvil 
Procedure requiring pretrial disclosure of the expert testimony to be presented at trial Tbe 
rule precludes tbe offering on direct ecamination in cml actions of expert opinions, or tbe 
reasons or bases for opinions, that have not been adequately and timely disclosed in advance 
of txiaL It has not been mrusnil for tbe testinmny given at trial by an expert to vary 
substantially from that provided under former Fed. R. Civ, P. 26(bX4XAX») or at a 
deposition of the expert. At a wmtimnm. any tigr̂finnt changes in an expert's fvp̂ rtM 
testimony should be disclosed before trial, and this revision of Rule 702 provides an 
appropriate incentive for such disclosure in addition to those in the Rules of Civil 
Procedure. 

Additions or other changes to aa expert's opinion most, under Fed. R. Qv. P. 
26(eXl), be disclosed no later than the time tbe proponent is required to disclose in 
witnesses and exhibits that are to be used at trial. Unless the court has specified another 
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time, these lerioooi must be disclosed at least 30 days before trial. 

Of course, a witness should oat be required to testify contrary to the person's oath or 
affirmation If tbe witness is unable, consistent with tbe oath or affirmation, to testify in a 
manner consistent with the earlier disclosure, thcn-unless the court grants leave to deviate 
from the earlier testimony-the witness should not testify. 

By its terms the new sentence applies only in civil cases. The consequences of the 
ft ill i re to make disclosures of expert testimony which may be required under new Fed. K 
Pint P. 16(a)(1)(E) and 16(bXlXQ will be determined in accordance with the principles 
thai govern enforcement of the requirements of Fed. R. Crim. P 16. 

Rnk 70S. Diadoswe of Facts or Data Underlying Expert Oplotoa 

1 The expert may tcatify in terms of opinion or inference and give reasons therefor 

2 without priaa diidnn>» at first terrifying m the underlying Cacti or data, unless the 

3 court requires otherwise. The expert may in any event be required to disclose the 

4 underlying facts or data on cross-examination. . 

COMMITTEE NOTES 
TMs rale, which relates to the manner of presenting testimony at trial, is revised to 

avoid an arguable conflict with revised Rule 702 and with revised Rules 26(a)(2) and 
26(eXl) of the Federal Rules of Gvil Procedure, Much in civil cases require disclosure in 
advance of trial of the facts and data on which an expert's opinions are based. 

If a serious question is raised under Rule 702 as to the admissibility of expert 
testimony, dhdeaurt of the underlying facta or data on which opinions are based may, of 
eoarse, be needed by the court before whether, and to what extent, the person 
should be allowed to testify. This rule does not predude such an inquiry. 
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BENCH-BAR PROPOSAL TO REVISE 
CIVIL PROCEDURE RULE 11 

Submit ted by: 

Judge A. Leon Higginbotham, Jr., Third Circuit Court of Appeal* 
Judge Patrick Higginbotham, Fifth Circuit Court of Appaala 
Judge Mary M. Schroedar, Ninth Circuit Court of Appeals 

Pro feasor George C. " University, Miaeiaaippi 
Francis Fox, Esq., Boston, Massachusetts 

John P. Frank, Esq., Phoenix, Arizona 
Hugh Jonas, Esq., Syracuaa, New York 

Laura Kaatar, Eaq., Chicago, Dlinoia 
Jarold S. Solovy, Eaq., Chicago, Qlinoie 

Bill Wagnar, Esq., Tamp*. Florida 
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BENCH-BAB PROPOSAL TO REVISE 
CIVIL PROCEDURE RULE II 

Any corrMpoDdano* occasioned by thi i 
proposal can be directed toz 

John P. Prank, Eaq. 
Lswia and Roca 

40 North Central Avenue 
Phoenix, Arisona 86004-4429 
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BENCH-BAR PROPOSAL TO REVISE 
CIVIL PROCEDURE RULE 11 

The following l U U a i o t is ths submission to the Standing Committee 

on Procedure of the Judicial Conference of the United State* by those who** 

name* are appended. 

The proposed revisions to Rule 11 as proposed by the Advisory 

Committee on Civil Rule* make a very bad matter much worse than it was 

before. While some of us would rapeal the Rult, all think it can be improved and 

this is an affort to do so. 

1. The proposal now made is that we can have a sanction* 

controversy over every claim, every defense, every request, every demand, every 

objection, every contention and every argument. The change requires that we 

must certify whether we are seeking to extend, to modify or to reverse existing 

law or whether we are seeking to establish nsw law. This multiplies the point* 

of agitation infinitely. The proposed Rule in this report would reverse Golden 

Eagle. 801 ?2d 1531 (9th Cir. 1986), repeatedly, and almost unanimously 

followed, and cited more then 150 times. 

2. The proposal, aa amplified in the note, that if a person has 

pleaded s denial of soma allegation and that if after discovery it appear* that 

that denial is no longer warranted tb* party must replead or free sanctions, 

turns a law suit not into a prospective search for th* truth but into a retroactive 

exercise in perfecting pleadings. A more extreme device to undo notice pleading 

would be hard to imagine. 
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3. The buiineee of (•) endless amplification of the ground* for 

sanctions; and (b) endleee correspondence of the "you did it" And 'DO I didn't' 

variety adds enormously to the coat of litigation. Tbeae letter* and answer* 

must be responsible. Each one of them is good for five-tenths of an hour 

minimum; some will be mora. From the cost end, we should Dot turn the legal 

system into a correspondence school. From the standpoint of ons of the 

unhappiest aspects of Rule 11, the decrease of civility within tbe profession, ths 

proposal accentuates the deterioration of professional relations. Ths advarat 

effect of Ruls 11 on lawyer relations is expressly confirmed by the recent 

Seventh Circuit study on civility. 

Ws are drowning in Rule 11 satellite litigation now. Once we start 

litigating whether par. 3 of the complaint should have been amended baeaua* of 

the answer of X at p. 1362,1. 6, of the deposition, or whether part IV B of the 

motion for luminary judgment was to change or extend existing law, we will 

never find court time to try a case. 

The proposed Rule should not be accepted. We tender the attached 

proposal from the named judges and lawyers. 

The three sponsoring judge* are Judge A. Leon Higginbotham, Jr. of 

the Third Circuit Court of Appeals, Judge Patrick HiggLnbotham of ths Fifth 

Circuit Court of Appeals, and Judge Mary Schroeder of the Ninth Cireuit Court 

of Appeals. Hugh R. Jonas of Syracuse, formerly of tbe New York Court of 

Appeals and now in private practice, headed tbe New York Stat* Bar Committee 

study of ths sanctions problem. The other attorneys are Mr. Jerold S. Solovy 

and Ms. Laura Raster of Chicago, active particularly in this connection with ths 
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litigation Section of the American Bar Association; Mr. Bill Wagner of Tampa, 

Florida, 1988-89 President of the American Trial Lawyer* Association; Professor 

George C. Cochran, bead of the Rule 11 project eponaored by the Center for 

Constitutional Rights; Mr. Francis Fax of Boston, Chairman of the Committee 

on the Federal Rules of Civil Procedure oC the American College of Trial 

Lawyer!; awl Mr. John P. Frank or Phoenix, Arizona, from 1960 to 1970 a 

member of the Advisory Committee. 
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BENCH-BAR PROPOSED CIVIL PROCEDURE RULE 11 

Rule 11. Signing of Pleadings, Motions, and Other Papers; Sanctions. 

(1) Every pleading, motion, and other paper of a party represented 

by as attorney ehall be eigned by at laaat one attorney of record in tbe attorney'* 

individual name, whose address shall be stated. A party who is not represented 

by an attorney shall sign similarly and give the party's address. Except when 

otherwise specifically provided by rule or statute, pleadings need not be verified 

or accompanied by affidavit. If a pleading, motion, or other paper is not signed, 

it shall be stricken unless it is eigned promptly after the omission is ealted to the 

attention of tbe non-signer. 

(2) The signature of an attorney or party constitutes a certificate 

by the signer that the signer has read the pleading, motion, or othar paper, that 

to the best of the signer's knowledge, information, and baliar, formed after 

reasonable inquiry, the paper taken as a whole is well grounded in fact and law, 

including non-frivolous argument* for poeaibl* change of law, and that it is not 

interposed for any improper purpose such as harassment, delay, or needless 

increase in the coat of litigation. 

(3) If a court upon motion or on its own initiative concludes that a 

pleading, motion or other paper was signed in violation of this rule it may order 

as a sanction that the person who signed the paper or that person's firm, a 

represented party, or both, ehall pay an appropriate «um into the registry 

account of the dark of tbe district court. Tbe sanction shall be limited to what 

ia sufficient to deter comparable conduct by persons similarly situated. The 
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rap—anted party shell be liable only if the court concludes that the paper was 

(lied to cause harassment, daisy or naadlsss cost increase. 

(4) No sanction shall issue until tb* attorney or party who may be 

sanctioned has been given notice based upon s precisely stated alleged violation 

of the rule and has had the opportunity to be beard either orally or in writing. 

Any sanctions shall be based on written findings of fret and conclusions of law, 

which shall consider the duty violated; the actual injury caused; sod the 

existence of aggravating or mitigating circumstances. 

COMMENT ON BENCH-BAR PROPOSED CIVIL PROCEDURE RULE 11 s 

Rule 11 is on* of several devices in the procedural system for 

controlling abusive conduct by lawyers. As the Supremt Court has recently told 

us, there is inhsrent power to deal with gross out-of-court abusive conduct, 

Chsmhr. v. NHflfTi 59 LW. (June 6,1991). Rule 37 deals with discovery 

abuse, 28 U5.C. 11927 with unreasonable and vexatious litigation, and Rule 16 

provides speedy means to rid cases of frivolous positions, Rule 11 is confined to 

filed writinp. 

In short, Rut* 11 has a particular and precis* niche to fill. Largs 

segment* of the bar have fait that daepita the usefulness of the Rule 11 concept, 

•ever* abuses have crept into its application. To nam* mqjor concerns, there he* 

been too much costly satellite litigation over the application of the nils; if tb* 

cost (time and dollar*) of the court system it the patient, Rule 11 as an operation 

is a success but the patient is dying. "Rule 11 has caused unnecessary satellite 

litigation . . . a legitimate question is whether the federal courts need Rule 11 at 

•11." S t e r n e - Rule 11 and Other Pcrww- Sea. Uti, . ARA, M a i HM. 
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By scrutinizing ths minor details of eases for possible sanctions 

iiurteed of focussing on big picture abuse, the practical operation has crested a 

Rule 11 industry instead of an occasional needed corrective. A Sbepard'e Rule 

"Tl service, reporting 1000 reported Rule 11 eases, has recently come on the 

market Tbe nils has 'assumed a life of its own - spawned a body of substantive 

law and itself become a means of abuee,' J. Cos, Rule 11 Now. 17 Litigation 10 

(1991). The lack of clear prooedurss permits occasional uninformed arrogance. 

The premium put on charge and counter-charge takes the focus off trying • ease 

and puts it on trying tbe lawyers. Ths result is a depressing increase in ths 

incivility of ths bar, a major problem; for illustrations, m ths recant Seventh 

Circuit study noted in ths July, 1991 ABAJ, 22. 

This Rule 11 proposal seeks to keep its virtues and eliminate tbe 

vices. Ths proposal draws generally on many sources but particularly the article 

by George Cochran, Rul* 11: Ths Road to Amendment- 2 Attorney Sanctions 138 

(Sbepard'e, June, 1991), forthcoming in 61 Miss. LJ.; and J. Solovy, L. Raster, 

and N. Hireeh, "Sanctions and Federal Litigation' (1990). Tbe draft is 

paragraphed eo that the comment following can relate directly to the precise 

points of the Advisory Committee's propoatd rule. 

(a) This paragraph ia essentially what is in the existing rule, 

•lightly condensed. 

(b) A comprehensive survey of Rule 11 end related problems of 

frivolous pteadinp ia the 1990 study of the New York State Bar Association 

special committee, endorsed by the House of Delegatm of ths New York Stat* 

Bar Association on April 7,1990; ths resulting proposed rule ia directed at 

"abusive conduct" That concept though not ths words, is a source of this draft 

Ths proposed nils conforms to ths definition sad criteria of a leading Rule 11 

ease, Taidlvar v. Cltv nf T.ne Art-lea 780 F-2d 823 (9th Cir. 1986). 

This section keeps ths essence of the gristing language with an 

important clarification: For sanction purposes, ths paper ia to be evaluated as a 

whole; m flfildtn ratrifc C" X. 801 F.2d 1531, 1M0 (9th Cir. 

1966). Tbe goal is to escape ths practice of analyzing this word or that, this line 
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or that, this aubaactioa or that. If tha paper aa a whole reflects reasonable 

inquiry and reasonable presentation of law or a non-frivolous proposal for 

change of law, it will meat tha requirement; litigation which takas the form of 

parsing of fragments of tha composition is intended to be eliminated. Sanctions 

for proposed changes of law are limited to proposals which are frivolous. This is 

taken from the recommendation of tha Advisory Committee on Civil Procedure, 

par. (b)(2). On what is 'frivolous,' m quotations from Judge Frank 

Eastsrtrook, Rotunda, The Litiemtnr's Responsibility March, IMS, XhlL 98, 

100, and Zsldiverv. Citv nft^s Aneele. 780 FJJd 823, 830-31 (9th Cir. 1986). 

Tbe fact that a Federal Judicial Canter study shows judges almost evenly divided 

as to whether a given complaint is frivolous is evidence of • need to reduce such 

decisions; g | J . l I Kasain, An Empiric*! Stufr of ftnle 11 Sanctions. 26 (Fed. 

Jud. Cantor, 1986); and for more recant illustration of thaea problams, u M. 

Stain, Rills 11 in tha Tfrel Worid. 132 FJLD. 309 (I960). 

(e) This unit thing— the sanction from mandatory to permissive, 

giving discretion to tha court This concept is taken directly from the proposal 

of tha American College of Trial Lawyers, aa is the provision that any amounts 

levied aa auctions shall bs shall ba paid to the court For a thoroughly 

documented study leading to the conclusion that changing tha focus of the nils 

from fee shifting to deterrent* would derm*«* satellite litigation, set O. Vairo, 

Rule 11 ACritirel Anatveie. 118 FJLD. 189, 233 (1988). A major purpose of this 

change is to reduce the elements of lawyers fighting with each other for personal 

pin. 
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The procedural laquiraments an alio, in •lightly condensed form, 

taksn from the American College proposal. A primary scholar on tbs nils has 

strAsed that permiasiv* language would bring Rule 11 into accord with the wall 

established sanctions etandards of Rule 37, M. Nelken, Sanctions tinder Rule 11. 

74 Geo. LJ. 1313,1363 (1986). The provision permitting sanction of the Arm 

rather than the individual will give the court discretion, particularly whir* 

young attorneys are in tact directed by others, to consider where responsibility 

lies. 

Since Cooter A Gall v* r ^ n o S. Ct 2447 (1990), 

derided that appellate review is limited to abuse of discretion, it is particularly 

important that there be dear notice, sotse opportunity for at least simple 

hearing, end some explicit!— for the ground of the sanction. 

The limitation on sanctions on the represented party is taken from 

the recommendation of tb* Advisosy Committee on Civil Procedure, par. (e). The 

limitation on sanctions to deterrence is suggested by that same paragraph. This 

aceords with the cases proposing ths bast estate sanctions to ssrvs tbs purposes 

of tbs rule, Thomas v. Capital Sec ^ n , 836 P M 866, 878 (6th Cir. 1988); 

and Ht Cabell v. Petty. 810 T M 483, 486 (4th Cir. 1987); Peering v. Union 

gountv Board. 867 P.2d 191,194 (3d Or. 1968). 
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PRELIMINARY DRAFT OF PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE 

A public hearing on these 
proposed amendments will be 

held on April 8, 1992, 
in Chicago, Illinois 

COMMITTEE ON RULES OF PRACTICE 
AND PROCEDURE 

OF THE 
JUDICIAL CONFERENCE OF THE 

UNITED STATES 

FEBRUARY 1992 
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PROPOSED AMENDMENTS TO THE 
FEDERAL ROLES OF APPELLATE PROCEDURE* 

Rule 3. Appeal as of right - How taken 
* * * 

1 (c) Content of the notice of appeal. — The 

2 notice of appeal shall specify tho party•eg-parties 

3 name each party taking the appeal-f- either in the 

4 gaption or in the body of the notice of appeal. 

5 Use of such terms as "et al.," or "plaintiffs," or 

6 "defendants" is not effective to name the parties. 

7 In class actions, whether or not the class has been 

8 certified, it shall be sufficient for the notice to 

9 state that it is filed on behalf of the class. The 

10 notice of appeal also shall designate the judgment, 

11 order or part thereof appealed from -f and shall 

12 name the court to which the appeal is taken. Form 

13 1 in the Appendix of Forms is a suggested form of 

14 a notice of appeal. An appeal shall not be 

15 dismissed for informality of form or title of the 

16 notice of appeal. 

Committee Note 

Subdivision (c). The amendment is intended to reduce 
the amount of satelline litigation spawned by the Supreme 
Court's decision in Torres v. Oakland Scavenger Co.. 487 

lined through. 
*New matter is underlined; matter to be omitted is 
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U.S. 312 (1988). In Torres the Supreme Court held that 
the language in Rule 3(c) requiring a notice of appeal 
to "specify the party or parties taking the appeal" is 
a jurisdictional requirement and that naming the first 
named party and adding "et al." without any further 
specificity is insufficient to identify the appellants. 
Since the Torres opinion there has been a great deal of 
litigation as to whether notices of appeal that contain 
some indication of the appellants' identities but do not 
name the appellants are sufficiently specific. The 
amendment deletes the general lanquage requiring that a 
notice of appeal "specify" the parties taking the appeal 
and requires the notice of appeal to name each of the 
appellants. The names may be placed either in the 
caption or in the body of the notice of appeal, or both. 
The naming requirement applies with equal force to 
notices of appeals filed in cross appeals. 

In class actions, naming each member of a class as 
an appellant may be extraordinarily burdensome or even 
impossible. In class actions if class certification has 
been denied, named plaintiffs may appeal the order 
denying the class certification on their own behalf and 
on behalf of putative class members, United States Parole 
Comm'n v. Geraohtv. 445 U.S. 388 (1980); or if the named 
plaintiffs choose not to appeal the order denying the 
class certification, putative class members may appeal, 
United Airlines. Inc. v. McDonald. 432 U.S. 385 (1980). 
If no class has been certified, naming each of the 
putative class members as appellants would often be 
impossible. Therefore, the amendment provides that in 
class actions, whether or not the class has been 
certified, it is sufficient for the notice to state that 
it is filed on behalf of the class. 

(Special Note for Publj-cation. The Committee, after 
receiving public comment, may explore other variations 
of the proposed amendment here submitted and may 
recommend a modified amendment without asking for further 
public comment. Accordingly, the Committee welcomes 
suggestions of other means to identify appellants in a 
notice of appeal.] 
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Rule 15. Review or enforcement of agency orders -

How obtained; intervention 

(a) Petition for review of order; joint 
petition. - Review of an order of an administrative 

agency, board, commission^, or officer (hereinafter, 

the term "agency shall include agency, board, 

commission.,, or officer) shall be obtained by filing 

with the clerk of a court of appeals which is 

authorized to review such order, within the time 

prescribed by law, a petition to enjoin, set aside, 

suspend, modify^, or otherwise review, or a notice 

of appeal, whichever form is indicated by the 

applicable statute (hereinafter, the term "petition 

for review" shall include a petition to enjoin, set 

aside, suspend, modify^, or otherwise review, or a 

notice of appeal). The petition shall speeif-y—t-ho 

parties name each party seeking review either in 

the caption or in the body of the petition. Use of 

such terms as "et al.." or "petitioners." or 

"respondents" i3 not effective to name the parties. 

The notice of appeal also and shall designate the 

respondent and the order or part thereof to be 

reviewed. Form 3 in the Appendix of Forms is a 

suggested form of a petition for review. In each 

case the agency shall be named respondent. The 
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24 United States shall also be deemed a respondent if 

25 so required by statute, even though not so 

26 designated in the petition. If two or more persons 

27 are entitled to petition the same court for review 

28 of the same order and their interests are such as 

29 to make joinder practicable, they may file a joint 

30 petition for review and may thereafter proceed as 

31 a single petitioner. 

32 * * * 

33 (?) Payment of fees. - Upon the filing in a 

34 court of appeals of anv separate or -joint petition 

35 for review, the petitioner shall pav to the clerk 

36 <pf the court of appeals such fees as are 

37 established by statute, and also the docket fee 

38 prescribed bv the Judicial Conference of the United 

39 States. 

Committee Note 

Subdivision (a). The amendment is a conforming 
amendment to the amendment of Rule 3(c). 

Subdivision (e) . The amendment adds subdivision (e) . 
Subdivision (e) parallels the requirement in Rule 3(e) 
that requires the payment of fees upon filing of a notice 
of appeal. The omission of such a requirement from Rule 
15 is an apparent oversight. Five circuits have local 
rules requiring the payment of such fees, see, e.g., 
Fifth Cir. Loc. R. 15.1, and Fed. Cir. Loc. R. 15(a)(2). 
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Form 1. Notice of Appeal to a Court of Appeals From a Judgment 
or Order of a District Court 
United States District Court for the 
_ District of 
~~ File Number 

A.B., Plaintiff 

C.D., Defendant 
Notice of Appeal 

Notice is hereby given that C.D., defendant above named, [ 
(here name all parties taking the appeal) , 

(plaintiffs) (defendants) in the above named case,] hereby 
appeals to the United States Court of Appeals for the 
..Circuit (from the'final judgment) (from an order (describing 
T t ) ) entered in this action on the day of , 19 . 

(a). Attorney for C rD. [ ] 
[Address: j 

In the proposed forms, it is suggested that the text that is 
stricken be deleted and that bracketed material be added. 

Pom 2. Notice of Appeal to a Court of Appeals From a Decision 
of the [United States] Tax Court •PAX- COURT OF THE UNITED STATES 

[UNITED STATES TAX COURT] 
Washington, D.C. 

A.B., Petitioner > 
v. } 

Commissioner of Internal Revenue, > 
Respondent > 

Docket No. 

Notice of Appeal 

t. fiepe name all Notice is hereby given that ATST 
parties taking the appeal 1, hereby appeal® to the United 
States Court of Appeals for the Circuit from (that part 
of) the decision of this court entered in the above captioned 
proceeding on the day of , 19 (relating 
to J • 

Counsel for ArBi— [ J 
[Address s ] 
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Form 3. Petition for Review of Order of an Agency, Board, 
Commission or Officer 

United States Court of Appeals for the Circuit 
A.B., Petitioner > 

> 
v. ) Petition for Review 

XYZ Commission, Respondent ) 

AiB» r (here name all parties bringing the petition! 1 
hereby petition* the court for review of the Order of the XYZ 
Commission (describe the order) entered on 
19 . 

Attorney for Petitioners 
Addre a 91 
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