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I. INTRODUCTION

Ambrose Bierce sarcastically defined "appeal" as "In law, to put
the dice into the box for another throw."' Bierce's definition, while
perhaps good satire, could not be further from the truth. In reality,
appellate practice is a unique form of litigation, subject to its own
rules and nuances, and requires much more than attempting to
reargue the same issues in a different forum. "Appellate work is most
assuredly not the recycling of trial level points and authorities." 2 In-
deed, "because the orientation in appellate courts is on whether the
trial court committed a prejudicial error of law, the appellate practi-
tioner . . . who takes trial level points and authorities and, without
reconsideration or additional research, merely shovels them in to an
appellate brief, is producing a substandard product."3 Being success-
ful in appellate practice requires thoughtful and careful consideration
of the case in a whole new light and demands attention to a host of
rules and procedural details.

An exhaustive consideration of every aspect of appellate practice
in Nebraska is well beyond the scope of this type of article.4 Nonethe-
less, there are certain important considerations, with ramifications for
the outcome of the case, which should be understood by anyone seek-
ing to be successful in Nebraska's appellate courts. These considera-
tions include such matters as ensuring jurisdiction of the appellate

t Daniel L. Real is a 1995 graduate, magna cum laude, of Creighton University
School of Law. He has served as a career clerk for the Nebraska Court of Appeals since
1995. In addition, he has been an adjunct faculty member at Creighton University
School of Law since 1999, teaching in the Legal Writing & Lawyering Skills program.

1. AMBROSE BIERCE, THE DEVIL'S DICTIONARY (1911).
2. In re Marriage of Shaban, 105 Cal. Rptr. 2d 863, 870 (Cal. Ct. App. 2001).
3. Id. at 871.
4. For a more exhaustive consideration of the myriad of issues involved in Ne-

braska appellate practice, consider consulting a resource such as Nebraska Continuing
Legal Education, Inc.'s Nebraska Appellate Practice Handbook. The NCLE, Inc. Hand-
book provides in-depth consideration of appellate practice, including discussions of par-
ticular rules governing such proceedings as juvenile proceedings, probate proceedings,
and workers' compensation proceedings, all of which have their own particular nuances
beyond the scope of this Article. A copy of the Handbook can be obtained by contacting
the Nebraska State Bar Association at (402) 475-7091.



CREIGHTON LAW REVIEW

court, both by making sure there has been a properly rendered and
entered final order by the trial court and by making sure the appeal
has been properly perfected; understanding and complying with the
applicable court rules governing the appellate process, including con-
siderations about the preparation of the record to present to the appel-
late court, preparation of the appellate brief, and understanding the
rules governing oral arguments; and understanding the various forms
of disposition available to the appellate courts. In addition, because of
the unique nature of appellate litigation, successful appellate practice
requires employing techniques for more effective presentation of ap-
pellate argument, both in the written appellate brief and in the oral
argument. While not seeking to be an exhaustive consideration of ap-
pellate practice in Nebraska, this Article seeks to discuss each of the
foregoing considerations in some depth to serve as both an educational
tool and as a reference point for more effective appellate advocacy in
Nebraska.

II. JURISDICTION OF THE APPELLATE COURT

In reality, the appellate process begins long before the trial con-
cludes. Many issues a litigant might hope to raise on appeal must be
properly preserved at the trial level. For example, specific and timely
evidentiary objections must be made,5 offers of proof sometimes must
be made,6 and jury instructions must be objected to or tendered to the
trial court,7 to list only a few of the trial level issues that can ulti-
mately influence appellate success. Nonetheless, for purposes of this
Article, the first consideration of a litigant seeking successful appel-
late review is ensuring that an appellate court has jurisdiction to re-
view the trial court's adverse ruling.

5. E.g., State v. Cook, 266 Neb. 465, 484, 667 N.W.2d 201, 217 (2003) (stating "[a]
party who fails to make a timely objection to evidence waives the right on appeal to
assert prejudicial error concerning the evidence received without objection."); State v.
Bruna, 12 Neb. App. 798, 825, 686 N.W.2d 590, 612 (2004) (same); State v. Conn, 12
Neb. App. 635, 638, 685 N.W.2d 357, 361 (2004) (same).

6. E.g., State v. Van, 268 Neb. 814, 828, 686 N.W.2d 600, 616 (2004) (noting when
the defendant failed to make an offer of proof regarding testimony he sought to elicit
from witness, appellate court could not determine propriety of trial court's exclusion of
testimony); Cook, 266 Neb. at 480, 667 N.W.2d at 215 (2003) (noting when the defen-
dant failed to make an offer of proof concerning substance of his proffered testimony,
appellate court could not determine on appeal that testimony would have met exception
to hearsay rule); Bruna, 12 Neb. App. at 811-12, 686 N.W.2d at 604 (determining when
the defendant failed to make offer of proof regarding contents of excluded videotape,
defendant failed to preserve claimed error).

7. E.g., State v. Mowell, 267 Neb. 83, 93, 672 N.W.2d 389, 398 (2003) (quoting
State v. Myers, 258 Neb. 308, 314, 603 N.W.2d 378, 390 (1999) (stating "the failure to
object to instructions after they have been submitted to counsel for review or to offer
more specific instructions ... will preclude raising an objection on appeal."); Ellis & Guy
Adver., Inc., v. Cohen, 219 Neb. 340, 342-43, 363 N.W.2d 180, 182 (1985) (same).
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Jurisdiction is, of course, a court's power to decide a case
presented to it.8 One of the most fundamental, black letter principles
of jurisprudence in Nebraska is that "[blefore reaching the legal issues
presented for review, it is the duty of an appellate court to determine
whether it has jurisdiction over the matter before it." 9 So fundamen-
tal is this principle that the appellate court has the duty to raise and
determine the issue of jurisdiction sua sponte, notwithstanding
whether the parties raise the issue. 10 For purposes of this Article,
three specific considerations about the issue of appellate jurisdiction
merit discussion: ensuring standing to invoke the jurisdiction of the
appellate court, ensuring the rendition and entry of a final order by
the trial court, and ensuring the proper perfection of the appeal in the
appellate court. In addition, there are special rules that must be fol-
lowed in the limited situations in which the State has the right to
prosecute an appeal in a criminal case.

A. STANDING TO INVOKE APPELLATE JURISDICTION

A preliminary matter that occasionally complicates the issue of
appellate jurisdiction is standing. Standing is considered a jurisdic-
tional matter because only a party who has standing may invoke the
jurisdiction of a court. 1 The right to bring an appeal is generally
available only to persons who were parties to the case at the trial
level, although in some cases a nonparty may be held to be sufficiently
interested in the trial court's judgment to be permitted to take an ap-
peal.' 2 The most common challenges to standing at the appellate
level concern whether the appealing party has a sufficient interest in

8. BLACK'S LAw DICTIONARY 867 (8th ed. 2004).
9. E.g., Weeder v. Central Cmty. Coll., 269 Neb. 114, 119, 691 N.W.2d 508, 512

(2005); Cox Nebraska Telecom, L.L.C. v. QWest Corp., 268 Neb. 676, 678, 687 N.W.2d
188, 190 (2004); Smeal Fire Apparatus Co. v. Kreikemeier, 13 Neb. App. 21, 24, 690
N.W.2d 175, 179 (2004).

10. E.g., State v. Bellamy, 264 Neb. 784, 787, 652 N.W.2d 86, 88-89 (2002) (stating
"[n]otwithstanding whether the parties raise the issue ofjurisdiction, an appellate court
has a duty to raise and determine the issue of jurisdiction sua sponte."); Macke v.
Pierce, 263 Neb. 868, 870-71, 643 N.W.2d 673, 676 (2002) (same); Pioneer Chem. Co. v.
City of North Platte, 12 Neb. App. 720, 723, 685 N.W.2d 505, 508 (2004) (stating "[iut is
the power and duty of an appellate court to determine whether it has jurisdiction over
the matter before it, irrespective of whether the issue is raised by the parties.").

11. E.g., Spring Valley IV Joint Venture v. Nebraska State Bank of Omaha, 269
Neb. 82, 85, 690 N.W.2d 778, 781 (2005); Cotton v. Steele, 255 Neb. 892, 895, 587
N.W.2d 693, 696 (1999); Jacob v. State, 12 Neb. App. 696, 700, 685 N.W.2d 88, 92
(2004).

12. See Rozmus v. Rozmus, 257 Neb. 142, 147, 595 N.W.2d 893, 897 (1999). See
also In re Claim of Rehm and Faesser, 226 Neb. 107, 113-14, 410 N.W.2d 92, 96 (1987)
(holding nonparty attorney could separately appeal from criminal judgment on issue of
attorney fees for representation of indigent client).
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the trial court's order and whether the appealing party was aggrieved
by the trial court's order. 13

Standing requires that the litigant have a sufficient personal
stake in the outcome of the controversy to warrant invocation of the
appellate court's jurisdiction and to justify the exercise of the appel-
late court's remedial powers on behalf of the litigant. 14 For example,
the Nebraska Supreme Court has held that a for-profit corporation
that was disqualified from continued legal representation of one of the
parties in a child support enforcement action lacked a sufficient per-
sonal interest in the outcome of the action to confer standing on the
corporation to appeal the disqualification order. 15 Because the corpo-
ration was not a party of record and the client did not prosecute an
appeal from the disqualification order, the Nebraska Supreme Court
found a lack of standing and dismissed the appeal for lack of appellate
jurisdiction. 16 In so finding, the Nebraska Supreme Court specifically
noted that "'[A] litigant must assert the litigant's own legal rights and
interests, and cannot rest his or her claim on the legal rights or inter-
ests of third parties."'17

In addition, standing at the appellate level generally requires
that the party seeking to appeal be aggrieved by the order of the trial
court.' 8 "Only an aggrieved party can take an appeal."19 If a litigant
has been granted that which he or she sought from the trial court, the
litigant will not be considered to have been aggrieved and will be
found to lack standing to bring an appeal.20 For example, when a liti-

13. See Rozmus, 257 Neb. at 147-49, 595 N.W.2d at 897-98 (stating standing re-
quires the litigant to have sufficient personal interest in outcome of controversy); See
also Wrede v. Exch. Bank of Gibbon, 247 Neb. 907, 911-12, 531 N.W.2d 523, 527 (1995)
(stating the only aggrieved party has standing to appeal).

14. See Rozmus, 257 Neb. at 147, 595 N.W.2d at 897. See also Saunders County v.
Metro. Utils. Dist.-A, 11 Neb. App. 138, 152-57, 645 N.W.2d 805, 817-21 (2002) (provid-
ing extensive analysis of standing).

15. See Rozmus, 257 Neb. at 147-49, 595 N.W.2d at 897-98.
16. Id. at 147-49, 595 N.W.2d at 897-98.
17. Id. at 149, 595 N.W.2d at 898 (quoting Hawkes v. Lewis, 255 Neb. 447, 454, 586

N.W.2d 430, 435 (1998) (emphasis added)).
18. E.g., Smith v. Lincoln Meadows Homeowners Ass'n, Inc., 267 Neb. 849, 852,

678 N.W.2d 726, 729 (2004) (stating "[o]nly a party aggrieved by an order or judgment
can appeal."); Gen. Fiberglass Supply, Inc. v. Roemer, 256 Neb. 810, 813, 594 N.W.2d
283, 286 (1999) (stating "[oJnly an aggrieved party can take an appeal."); Wrede, 247
Neb. at 911, 531 N.W.2d at 527 (same); Fed. Deposit Ins. Corp. v. Swanson, 231 Neb.
148, 150, 435 N.W.2d 659, 661 (1989) (same as Lincoln Meadows Homeowners Ass'n,
Inc.).

19. Gen. Fiberglass Supply, Inc., 256 Neb. at 813, 594 N.W.2d at 286; Wrede, 247
Neb. at 911, 531 N.W.2d at 527. However, note that a non-aggrieved party against
whom an appeal has been taken may file a cross-appeal. Wrede, 247 Neb. at 911, 531
N.W.2d at 527.

20. See Lincoln Meadows Homeowners Ass'n, Inc., 267 Neb. at 852, 678 N.W.2d at
729; Gen. Fiberglass Supply, Inc., 256 Neb. at 813, 594 N.W.2d at 286; Wrede, 247 Neb.
at 911, 531 N.W.2d at 527; Fed. Deposit Ins. Corp., 231 Neb. at 150, 435 N.W.2d at 661.
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gant brought a cause of action including both assumpsit and nondis-
closure theories of recovery, under either of which the litigant was
entitled only to money damages, and the litigant was awarded dam-
ages based on the assumpsit theory but not the nondisclosure theory,
the Nebraska Supreme Court held that the litigant was granted that
which she had sought from the trial court; she was not an aggrieved
party simply because she had not been successful on both theories. 2 1

The litigant lacked standing to challenge the trial court's ruling on the
nondisclosure theory because, as a result of being successful on the
assumpsit theory, she had already received precisely the relief that
she had sought: monetary damages.2 2

B. ENSURING RENDITION AND ENTRY OF A FINAL ORDER BY THE

TRIAL COURT

As a general matter, Nebraska Revised Statute section 25-1911
provides the basis for appellate jurisdiction over matters appealed
from the district court.2 3 Section 25-1911 specifically provides that
"[a] judgment rendered or final order made by the district court may
be reversed, vacated, or modified for errors appearing on the record."
In Nebraska, the appellate courts are without jurisdiction to act and
must dismiss a purported appeal if there is no final judgment or final
order.24 The plain meaning of section 25-1911 demands consideration
and understanding of the two related, but very different, concepts of
final judgments and final orders.

1. Final Judgments in Civil and Criminal Cases

In Nebraska, final judgments of the district court are defined in
Nebraska Revised Statute section 25-1301(1) as "the final determina-

See also Paulsen v. Paulsen, 11 Neb. App. 362, 365-67, 650 N.W.2d 497, 501-02 (2002)
(discussing rule and exceptions to rule that party who accepts benefit of judgment may
be held to forfeit right to challenge judgment on appeal).

21. Wrede, 247 Neb. at 911-12, 531 N.W.2d at 527.
22. Id. But note that the Nebraska Supreme Court held that because two of the

litigant's other theories of recovery, securities and consumer protection, would have en-
titled her to an attorney fee and the assumpsit theory upon which she was successful
did not entitle her to an attorney fee, the litigant was aggrieved by being unsuccessful
on the securities and consumer protection theories and did have standing to challenge
the trial court's rulings on those theories. Id.

23. Cf. NEB. REV. STAT. § 25-2728 (Cum. Supp. 2004) (providing basis for appealing
final judgment or final order of county court to district court).

24. E.g., Lincoln Meadows Homeowners Ass'n, Inc., 267 Neb. at 856, 678 N.W.2d at
732 (stating "[i]n the absence of a judgment or a valid order finally disposing of a case,
an appellate court is without jurisdiction to act and must dismiss the appeal."); Smeal
Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179 (stating "[iun the absence of a
judgment or order finally disposing of a case, an appellate court is without jurisdiction
to act and must dismiss the purported appeal."); J&H Swine, Inc. v. Hartington Con-
crete, Inc., 12 Neb. App. 885, 888, 687 N.W.2d 9, 13 (2004) (same).
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tion of the rights of the parties in an action." Section 25-1301 further
sets forth the procedure for a district court to properly render and
enter a final judgment. In Nebraska, rendition and entry are consid-
ered two separate, but equally necessary, ministerial requirements for
a final judgment.25

The first ministerial requirement, set forth in section 25-1301 (2),
is rendition of the final judgment. "Rendition of a judgment is the act
of the court, or a judge thereof, in making and signing a written nota-
tion of the relief granted or denied in an action."26 The second minis-
terial requirement, set forth in section 25-1301 (3), is entry of the final
judgment. Entry of a judgment "occurs when the clerk of the court
places the file stamp and date upon the judgment"2 7 and "[flor pur-
poses of determining the time for appeal, the date stamped on the
judgment . . . shall be the date of entry."28 The Nebraska Court of
Appeals has specifically held that section 25-1301 requires orders to
be both signed by the judge as well as file stamped and dated by the
clerk of the court to constitute a final judgment.29 Additionally, in
criminal cases, the "final judgment" occurs when both the verdict and
sentence are properly rendered by the court and entered by the
clerk.

30

Unfortunately, the appellate courts in Nebraska have been re-
quired to deal with numerous appeals wherein the litigants have
failed to ensure that the district court properly rendered and entered a
final judgment pursuant to section 25-1301.3 1 The ultimate result

25. See State v. Brown, 12 Neb. App. 940, 941, 687 N.W.2d 203, 205 (2004) (stating
NEB. REV. STAT. § 25-1301 (Cum. Supp. 2004) "sets forth two ministerial requirements
for a final order.").

26. NEB. REV. STAT. § 25-1301 (2); Brown, 12 Neb. App. at 941, 687 N.W.2d at 205.
27. NEB. REV. STAT. § 25-1301 (3); Macke, 263 Neb. at 871, 643 N.W.2d at 676;

Brown, 12 Neb. App. at 941, 687 N.W.2d at 205. Cf. NEB. REV. STAT. § 25-2729 (3),
(Cum. Supp. 2004) (defining entry of judgment or final order in county court as "when
the clerk of the court places the file stamp and date upon the judgment or final order.").

28. NEB. REV. STAT. § 25-1301 (3).
29. Brown, 12 Neb. App. at 941, 687 N.W.2d at 205 (stating "[iun short, final orders

must be signed by the judge as well as file stamped and dated by the clerk."); Murray
Contr. Servs., Inc. v. Meco-Henne Contracting, Inc., 10 Neb. App. 316, 318, 633 N.W.2d
915, 916 (2001) (stating "[t]rial courts must understand that any action purporting to be
a judgment, decree, or final order must be rendered and entered to be valid").

30. State v. Engleman, 5 Neb. App. 485, 491, 560 N.W.2d 851, 856-57 (1997) (not-
ing in criminal cases judgment occurs when verdict and sentence are rendered and
while a finding of guilt constitutes conviction, it does not constitute judgment or final
order until sentence is imposed).

31. Brown, 12 Neb. App. at 205-06, 687 N.W.2d at 941 (stating "[slince the forego-
ing statute became effective in August, 1999, we have dealt with many appeals contain-
ing nonfinal orders because they were missing the signature of the judge or the file
stamp and date of the clerk of the court, or both."). E.g., Macke, 263 Neb. at 871-72, 643
N.W.2d at 676-77 (dealing with order missing file stamp); Murray Constr. Servs., Inc.,
10 Neb. App. at 317-18, 633 N.W.2d at 915-16 (dealing with orders neither signed by
judge nor file stamped by clerk). Cf. State v. Wahrman, 11 Neb. App. 101, 101-04, 644
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when a district court fails to comply with the ministerial requirements
of section 25-1301 (and when litigants fail to ensure compliance) is
that appellate counsel runs the risk of having the appellate court dis-
miss the appeal for lack of jurisdiction. 3 2

The Nebraska Court of Appeals has specifically noted "the great
waste of judicial resources . . . which results from the failure of the
clerks of trial courts to enter judgments rendered in the various trial
courts" and has pointed out that "[ilnefficiencies ... arise in large part
due to the failure of judges and lawyers participating in specific litiga-
tion to see that the judgments by the court are in fact entered."3 3 One
example of the undue delay and waste of judicial resources that can
result from not ensuring compliance with section 25-1301 is found in
the Court of Appeals case Murray Construction Services, Inc. v. Meco-
Henne Contracting, Inc.34 In Murray Construction Services, Inc., the
district court dismissed three cases on June 22, 2000, and then pur-
ported to reinstate the cases by orders dated July 26.3 5 Counsel for
the defendant attempted to appeal from the orders, but the Court of
Appeals dismissed the appeals because the orders were neither signed
by the trial judge nor file stamped by the clerk of the court.3 6 After
the mandates were issued in the initial appeals and the cases re-
turned to the district court for further proceedings, the district court
entered additional orders but still failed to sign or file stamp the July
26 orders.3 7 As such, when the defendant again tried to appeal, the

N.W.2d 572, 573-74 (2002) (dealing with order of county court not properly entered by
clerk). Cf. also State v. Fletcher, 8 Neb. App. 498, 510-11, 596 N.W.2d 717, 726 (1999)
(noting version of section 25-1301 effective prior to 1999 amendments provided for ren-
dition of judgment by judge making oral pronouncement accompanied by written nota-
tion and did not require a judge's signature); Dvorak v. Bunge Corp., 256 Neb. 341, 346-
48, 590 N.W.2d 682, 686-87 (1999) (discussing version of section 25-1301 in effect prior
to 1999 amendments).

32. E.g., Macke, 263 Neb. at 872-73, 643 N.W.2d at 676-77; Murray Constr. Servs.,
Inc., 10 Neb. App. at 317-18, 633 N.W.2d at 915-16. Cf. Brown, 12 Neb. App. at 942-44,
687 N.W.2d at 206-07 (dismissing appeal because of failure of county court to comply
with section 25-2729 (3)); Wahrman, 11 Neb. App. at 102-04, 644 N.W.2d at 573-74
(same); State v. Wilcox, 9 Neb. App. 933, 934-37,623 N.W.2d 329, 330-32 (2001) (same).
But see Brown, 12 Neb. App. at 941-44, 687 N.W.2d at 206-07 (discussing the concepts of
"potential jurisdiction" and "springing jurisdiction" found in Neb. Rev. Stat. § 25-1912
(Cum. Supp. 2004) whereby problem of order not being properly rendered or entered
may, in some circumstances, be fixed by subsequent rendition or entry after filing of a
notice of appeal). See also infra notes 116-22 and accompanying text (concerning poten-
tial and springing jurisdiction).

33. Wahrman, 11 Neb. App. at 101-02, 644 N.W.2d at 573.
34. 10 Neb. App. 316, 633 N.W.2d 915 (2001).
35. Murray Constr. Servs., Inc. v. Meco-Henne Contracting, Inc., 10 Neb. App.

316, 317, 633 N.W.2d 915, 915 (2001).

36. Murray Constr. Servs. Inc., at 317, 633 N.W.2d at 915.
37. Id. at 317, 633 N.W.2d at 915-16.
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defendant's appeals were once again dismissed, and the district court
was directed to expunge the July 26 orders from its records. 38

Despite the specific requirements of section 25-1301 being di-
rected to the district court and the clerk of the court, ultimate respon-
sibility for assuring compliance falls to the litigant seeking to appeal.
Although the Nebraska Court of Appeals has noted that clerks per-
form their duties under the direction of the court, where either the
court has failed to properly render a judgment or the clerk has failed
to properly enter a judgment it is the litigant who ultimately faces the
possibility of having his or her appeal dismissed. 39 Accordingly, it is
ultimately up to the litigant to ensure the ministerial requirements of
section 25-1301 have been complied with as an initial consideration in
the appellate process.

2. Final Orders in Civil and Criminal Cases

Once a litigant has ensured that the judgment of the trial court is
properly rendered and entered pursuant to section 25-1301, the liti-
gant's next concern should be whether the judgment is properly con-
sidered a final order pursuant to Nebraska Revised Statute section 25-
1902. If the judgment is not a final order pursuant to section 25-1902,
the appellate court lacks jurisdiction to review the order. 40 Section
25-1902 provides the following rule:

An order affecting a substantial right in an action, when such
order in effect determines the action and prevents a judg-
ment, and an order affecting a substantial right made in a
special proceeding, or upon a summary application in an ac-
tion after judgment, is a final order which may be vacated,
modified or reversed, as provided in this chapter.

As the plain language of section 25-1902 indicates, the common
denominator for any final order is the requirement that the order af-
fect a substantial right.4 1 "A substantial right is an essential legal

38. Id. at 318, 633 N.W.2d at 916.
39. See supra note 33 and accompanying text (concerning cases dismissed for not

complying with section 25-1301 of the Nebraska Revised Statutes).
40. E.g., State v. Miller, 240 Neb. 297, 299, 481 N.W.2d 580, 581 (1992); Hake v.

Hake, 8 Neb. App. 376, 381, 594 N.W.2d 648, 652 (1999); Jessen v. Jessen, 5 Neb. App.
914, 916, 567 N.W.2d 612, 615-15 (1997). But see Richardson v. Griffiths, 251 Neb. 825,
830-31, 560 N.W.2d 430, 434-35 (1997) (discussing exceptions to final order requirement
of NEB. REV. STAT. § 25-1902 (Reissue 1995)).

41. See Blue Cross and Blue Shield of Nebraska, Inc. v. Dailey, 268 Neb. 733, 738,
687 N.W.2d 689, 695 (2004) (stating order is final for purposes of appeal if it both affects
a substantial right and fits within one of three categories detailed in section 25-1902);
Mumin v. Dees, 266 Neb. 201, 204-05, 663 N.W.2d 125, 129 (2003) (same).
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right, not a mere technical right."4 2 If the trial court's order affects
the very subject matter of the litigation, such as by diminishing a
claim or defense available to one of the parties, the order is considered
one that affects a substantial right.4 3 To be a final order, the order of
the trial court must first affect a substantial right, and then must also
fit within one of the three "categories" detailed in section 25-1902. 4 4

The first category of orders affecting a substantial right and con-
sidered a final order pursuant to section 25-1902 is orders that "in
effect [determine] the action and [prevent] a judgment."4 5 To consti-
tute a final, appealable order pursuant to this portion of section 25-
1902, the order must dispose of the entire merits of the case and leave
nothing for further consideration by the trial court. 46 Thus, if no fur-
ther action is required of the trial court to completely dispose of the
pending case, the order will be considered a final order.47 If, however,
matters are retained for further consideration and disposition by the
trial court, the order will be considered interlocutory and will not be
considered a final order pursuant to the first category detailed in sec-
tion 25-1902.48

42. E.g., State v. Bronson, 267 Neb. 103, 109, 672 N.W.2d 244, 250 (2003); Saun-
ders County v. City of Lincoln, 263 Neb. 170, 174, 638 N.W.2d 824, 827 (2002); Jacobson
v. Jacobson, 10 Neb. App. 622, 625, 635 N.W.2d 272, 275 (2001).

43. Jacobson, 10 Neb. App. at 625, 635 N.W.2d at 275 (stating "[wihen an order
affects the subject matter of the litigation, by diminishing a claim or defense available
to a party, the order affects a substantial right."). See Bronson, 267 Neb. at 110, 672
N.W.2d at 250 (finding the denial of a motion to vacate and set aside under Neb. Rev.
Stat. § 29-4123 (2) affects substantial right); State v. Gibbs, 253 Neb. 241, 245, 570
N.W.2d 326, 330 (1997) (finding the denial of a motion to discharge on speedy trial
grounds affects substantial right); State v. Milenkovich, 236 Neb. 42, 48, 458 N.W.2d
747, 751 (1990) (finding the denial of a plea in bar raising double jeopardy claim affects
substantial right); Jacobson, 10 Neb. App. at 625, 635 N.W.2d at 276 (finding the denial
of a request to remove a minor child from the state of Nebraska affects substantial
right). But see Saunders County v. City of Lincoln., 263 Neb. at 174-75, 638 N.W.2d at
828 (finding the dismissal of some but not all theories of recovery does not affect sub-
stantial right); State v. Lauck, 261 Neb. 145, 149, 621 N.W.2d 515, 518 (2001) (finding
the denial of a plea in abatement does not affect substantial right); State v. Pruett, 258
Neb. 797, 799, 606 N.W.2d 781, 782 (2000) (finding the denial of a motion to quash one
of two counts does not affect substantial right); Holste v. Burlington Northern R.R. Co.,
256 Neb. 713, 726, 592 N.W.2d 894, 905 (1999) (finding overruling a challenge to per-
sonal jurisdiction of court does not affect substantial right).

44. E.g., Dailey, 268 Neb. at 738, 687 N.W.2d at 695 (stating an order is final for
purposes of appeal if it affects a substantial right and fits within one of three categories
detailed in section 25-1902); Mumin, 266 Neb. at 204-05, 663 N.W.2d at 129 (same).

45. NEB. REV. STAT. § 25-1902.
46. E.g., Mumin, 266 Neb. at 204-05, 663 N.W.2d at 129; Rohde v. Farmers Alli-

ance Mut. Ins. Co., 244 Neb. 863, 868-89, 509 N.W.2d 618, 623 (1994). But see Bailey v.
Lund-Ross Constructors Co., 265 Neb. 539, 548, 657 N.W.2d 916, 924-25 (2003) (stating
an order is not final if it does not "dispose of whole merits").

47. E.g., Mumin, 266 Neb. at 205, 663 N.W.2d at 129; Rohde, 244 Neb. at 868-89,
509 N.W.2d at 623.

48. E.g., Dailey, 268 Neb. at 738, 687 N.W.2d at 695 (stating "[i]f the cause is re-
tained for further action, the order is interlocutory."); Mumin, 266 Neb. at 205, 663
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The second category of orders affecting a substantial right and
considered a final order pursuant to section 25-1902 is orders that are
"made in a special proceeding."49 Nebraska case law has left some
confusion about precisely what is a "special proceeding." 50 The Ne-
braska Supreme Court has specifically indicated that the term "spe-
cial proceeding" includes every special statutory remedy which is not
in itself an action.5 1 There is some authority, however, for finding a
special proceeding when the remedy at issue is not a statutory rem-
edy. 52 The Nebraska Supreme Court has also indicated that the term
"special proceeding" entails civil statutory remedies not encompassed
in chapter 25 of the Nebraska Revised Statutes. 53 There is some au-
thority, however, for finding a special proceeding when the remedy at
issue is afforded by a criminal statute5 4 or when the remedy is encom-
passed in chapter 25.55 A complete discussion of the possible meaning
of the special proceeding provision of section 25-1902 is sufficiently
broad to be the subject of its own article;5 6 counsel seeking to invoke
this provision would be well advised to thoroughly research the myr-
iad of cases discussing the provision to determine its applicability in a
given case.

N.W.2d at 129 (quoting Rohde, 244 Neb. at 868-89, 509 N.W.2d at 623) (same); Bailey,
265 Neb. at 547-48, 657 N.W.2d at 924-25 (finding an order was not final because it did
not determine action and prevent judgment).

49. NEB. REV.. STAT. § 25-1902.

50. See John P. Lenich, What's So Special About Special Proceedings? Making
Sense of Nebraska's Final Order Statute, 80 NEB. L. REV. 239 (2001) (providing compre-
hensive analysis of special proceeding provision of section 25-1902, including historical
roots of provision and its development in Nebraska appellate case law).

51. E.g., Webb v. Am. Employers Group, 268 Neb. 473, 481-82, 684 N.W.2d 33, 41
(2004) (emphasis added). See also Bronson, 267 Neb. at 109, 672 N.W.2d at 249;
Mumin, 266 Neb. at 205, 663 N.W.2d at 130 (quoting Jarrett v. Eichler, 244 Neb. 310,
313, 506 N.W.2d 682, 685 (1993)).

52. See Jarrett, 244 Neb. at 314, 506 N.W.2d at 685 (finding an order granting
motion to vacate dismissal pursuant to court's inherent power to vacate judgments
within same term was special in proceeding).

53. E.g., Keefv. State, Dept. of Motor Vehicles, 262 Neb. 622, 629, 634 N.W.2d 751,
758 (2001) (emphasis added). See also Slaymaker v. Breyer, 258 Neb. 942, 946, 607
N.W.2d 506, 510 (2000); Michael B. v. Donna M., 11 Neb. App. 346, 356, 652 N.W.2d
618, 628 (2002).

54. E.g., State v. Tucker, 259 Neb. 225, 229-30, 609 N.W.2d 306, 310 (2000) (find-
ing a hearing on motion for discharge based on violation of speedy trial provisions of
Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Reissue 1995) constitutes special proceeding);
State v. Guatney, 207 Neb. 501, 506, 299 N.W.2d 538, 542 (1980) (finding a hearing
pursuant to Neb. Rev. Stat. § 29-1823 (Reissue 1995) to determine competency of ac-
cused to stand trial constitutes special proceeding).

55. See Koterzina v. Copple Chevrolet, Inc., 3 Neb. App. 695, 699, 531 N.W.2d 1, 5
(1995) (finding garnishment proceeding under Neb. Rev. Stat. §§ 25-1001 to 25-1056
(Reissue 1995 and Cum. Supp. 2004) constitutes special proceeding).

56. For a thorough discussion of this provision, see Lenich, 80 NEB, L. REV. at 239-
334.
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The third category of orders affecting a substantial right and con-
sidered a final order pursuant to section 25-1902 is orders that are
made "upon a summary application in an action after judgment."57

For example, the Nebraska Supreme Court held that when a criminal
defendant had been sentenced and then filed a motion with the trial
court for review of the sentence, the order of the trial court denying
the motion was a final, appealable order because it both affected a
substantial right and was made on summary application after judg-
ment had been rendered.58 Similarly, the Nebraska Court of Appeals
held that when a criminal defendant had been sentenced and then his
mother filed a motion with the trial court seeking the return of certain
seized property, the order of the trial court denying the motion was a
reviewable final order as an order affecting a substantial right made
on summary application after judgment had been rendered. 5 9

As with cases in which a final judgment has not been properly
rendered or entered, in cases when the order sought to be reviewed is
not considered a final order pursuant to section 25-1902, the appellate
court will dismiss the appeal for lack of jurisdiction. 60 If the order has
resolved all of the issues in the case and there is nothing left for the
trial court to do, then the order is likely a final order under the provi-
sion of section 25-1902 concerning orders that determine the action
and prevent a judgment.6 1 If the order has not resolved all of the is-
sues in the case and there remain things left for the trial court to do,
then counsel must give careful consideration to whether the order is a
final order under the remaining provisions of section 25-1902.62

3. A Few Special Circumstances

In addition to the specific requirements of sections 25-1301 and
25-1902, there are a few special circumstances when different rules
about finality and appealability are applicable. Among these special
circumstances are cases involving multiple claims or multiple parties,
cases involving conditional judgments (and the close parallel of civil

57. NEB. REV. STAT. § 25-1902.
58. State v. Perry, 268 Neb. 179, 185-86, 681 N.W.2d 729, 734-35 (2004).
59. State v. Maestas, 11 Neb. App. 262, 264-65, 647 N.W.2d 122, 124 (2002).
60. E.g., Griffiths, 251 Neb. at 830, 560 N.W.2d at 434 (stating "[glenerally, in the

absence of a final order from which an appeal may be taken, the appeal must be dis-
missed for lack of jurisdiction."); Miller, 240 Neb. at 299, 481 N.W.2d at 581 (stating
"[i]n the absence of a legally cognizable final order as a subject for appellate review ...
[the appellate court] lacks subject matter jurisdiction to evaluate the merits."); Hake, 8
Neb. App. at 381, 594 N.W.2d at 652 (stating "[iun the absence of a final order from
which an appeal may be taken, the appeal must be dismissed for lack of jurisdiction.").

61. See NEB. REV. STAT. § 25-1902. See also supra notes 46-48 and accompanying
text (concerning finality of orders disposing of entire action).

62. See NEB. REV. STAT. § 25-1902. See also supra notes 49-59 and accompanying
text (concerning finality of orders not disposing of entire action).
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contempt sanctions), and cases with pending motions for fees or costs.
In each circumstance, a litigant must be cognizant not only of the re-
quirements of sections 25-1301 and 25-1902, but also of the unique
rules governing the particular circumstance.

a. Cases Involving Multiple Claims or Multiple Parties

In cases involving multiple claims or multiple parties, Nebraska
Revised Statute section 25-1315 requires other statutory prerequisites
to appellate jurisdiction in addition to the requirements of sections 25-
1301 and 25-1902 discussed above. 6 3 Section 25-1315(1) provides, in
relevant part, the following rule:

When more than one claim for relief is presented in an ac-
tion.., or when multiple parties are involved, the court may
direct the entry of a final judgment as to one or more but
fewer than all of the claims or parties only upon an express
determination that there is no just reason for delay and upon
an express direction for the entry of judgment. In the ab-
sence of such determination and direction, any order or other
form of decision, however designated, which adjudicates
fewer than all the claims or the rights and liabilities of fewer
than all the parties shall not terminate the action as to any of
the claims or parties, and the order or other form of decision
is subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all
the parties.
Thus, section 25-1315 may prevent a litigant from appealing an

order that would otherwise constitute a properly rendered and entered
judgment pursuant to section 25-1301 and a final order pursuant to
section 25-1902. 64 If the order is entered in an action involving more
than one claim for relief or multiple parties, the litigant must ensure
the district court properly determines that the order should be consid-
ered final and immediately appealable. 6 5

63. See Dailey, 268 Neb. at 737-39, 687 N.W.2d at 694-96 (discussing requirements
of NEB. REV. STAT. § 25-1315 (Cum. Supp. 2004) in addition to sections 25-1301 and 25-
1902); Bailey, 265 Neb. at 542-49, 657 N.W.2d at 921-25 (same); Pioneer Chem. Co., 12
Neb. App. at 723-28, 685 N.W.2d at 508-11 (same).

64. See Pioneer Chem. Co., 12 Neb. App. at 727-28, 685 N.W.2d at 510-11 (holding
even though order might have been final order pursuant to section 25-1902, appellate
court lacked jurisdiction because trial court did not comply with section 25-1315).

65. Id. See also Dailey, 268 Neb. at 737-39, 687 N.W.2d at 694-96 (holding the
appellate court had jurisdiction where order was final order pursuant to section 25-1902
and the trial court complied with section 25-1315); Bailey, 265 Neb. at 542-49, 657
N.W.2d at 921-25 (holding even though trial court complied with section 25-1315, appel-
late court lacked jurisdiction because order was not final order pursuant to section 25-
1902).

[Vol. 39



APPELLATE PRACTICE

Initially, it is important to understand that section 25-1315 is im-
plicated only in cases when there are multiple claims for relief or mul-
tiple parties involved and the order of the trial court is entered as to
fewer than all claims for relief or fewer than all parties.66 In this pro-
vision, multiple "claims for relief' has been interpreted to mean multi-
ple causes of action, as distinct from multiple theories of recovery in a
single cause of action. 6 7 "A cause of action consists of the fact or facts
which give one a right to judicial relief against another; a theory of
recovery is not itself a cause of action."68 As such, if two or more
claims in an action arise out of the same set of operative facts and
involve the same parties, the claims constitute a single cause of action
with separate legal theories.69 A litigant can determine whether
there is more than one cause of action under section 25-1315 by con-
sidering whether more than one primary right or subject of contro-
versy is involved in the action, whether recovery on one claim would
bar recovery on the other claims, whether the same evidence would be
necessary to support the different claims, and whether separate suits
could be maintained to receive separate relief for the claims.70 In ad-
dition, the Nebraska Supreme Court recently clarified that section 25-
1315 applies to cases in which a defendant has filed a third party
claim and the trial court dismisses the plaintiffs claim but does not
explicitly rule on the third party claim.7 1 The "multiple parties" lan-
guage of section 25-1315 is more straightforward; for example, if the
petition names multiple defendants, multiple parties are present. 72

When multiple causes of action or multiple parties are present
and the trial court enters an order as to one or more but fewer than all
of the causes of action or parties, section 25-1315 allows an appeal

66. See Dailey, 268 Neb. at 737, 687 N.W.2d at 695 (quoting Keef, 262 Neb. at 627-
28, 634 N.W.2d at 757) (stating 'the statute 'is implicated only where multiple causes of
action are presented or multiple parties are involved, and a final judgment is entered as
to one of the parties or causes of action.'"); Bailey, 265 Neb. at 543-44, 657 N.W.2d at
921-22 (quoting Keef, 262 Neb. at 629, 684 N.W.2d at 758) (stating section "25-1315 (1)
'is implicated only where multiple causes of action are presented or multiple parties are
involved' and the trial court expressly directs the entry of a final judgment as to one
cause of action or party").

67. Keef, 262 Neb. at 627, 634 N.W.2d at 757. See Pioneer Chem. Co., 12 Neb. App.
at 724-25, 685 N.W.2d at 509 (distinguishing SID No. 1 v. Nebraska Pub. Power Dist.,
253 Neb. 917, 573 N.W.2d 460 (1998), and discussing the distinction between multiple
causes of action and multiple theories of recovery).

68. Keef, 262 Neb. at 628, 634 N.W.2d at 757.
69. Id. at 628, 634 N.W.2d at 757.
70. Id. at 628, 634 N.W.2d at 757-58.
71. See Malolepszy v. State, 270 Neb. 100, 105-08, 699 N.W.2d 387, 390-92 (2005)

(holding the order of the trial court dismissing plaintiffs claim but not explicitly ruling
on third party claim of defendant was not appealable even though third party claim
necessarily could not survive without plaintiff's claim).

72. Bailey, 265 Neb. at 544, 657 N.W.2d at 922; Pioneer Chem. Co., 12 Neb. App. at
726-27, 685 N.W.2d at 510.
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only when the order of the trial court is a final order within the mean-
ing of section 25-1902 as to one or more of the parties and the trial
court expressly directs the entry of a final order and expressly deter-
mines that there is no just reason for delay of an appeal. 73 As such, in
cases involving multiple causes of action or multiple parties and an
order of the trial court concerning one or more but fewer than all
causes of action or parties, a litigant must ensure that the trial court
properly renders and enters the judgment pursuant to section 25-
1301, as discussed above; must ensure that the trial court enters a
final order pursuant to section 25-1902, as discussed above; and also
must ensure that the trial court expressly directs entry of a final order
and expressly determines that there is no just reason for delay of an
appeal. Failure to ensure that the trial court expressly directs entry
of a final order and expressly determines that there is no just reason
for delay of an appeal will result in the appellate court dismissing the
appeal for lack of jurisdiction.7 4 Similarly, a trial court's express en-
try of a final order and express determination that there is no just
reason for delay of an appeal will not confer jurisdiction-on the appel-
late court if the order being appealed is not otherwise a final order
pursuant to section 25-1902. 75

b. Conditional Judgments and Civil Contempt Orders

Another potential pitfall to successfully invoking the jurisdiction
of the appellate courts in Nebraska is the situation in which the trial
court enters an order that is a "conditional judgment."76 Conditional
judgments are judgments of the trial court that look to the future in
an attempt to judge the unknown, rather than performing in the pre-
sent to determine the rights and obligations of the parties as they cur-
rently exist.77 For example, the Nebraska Supreme Court has

73. Dailey, 268 Neb. at 738, 687 N.W.2d at 695. See Bailey, 265 Neb. at 542-49,
657 N.W.2d at 921-25 (holding even though the trial court expressly directed entry of
final order and expressly determined no just reason for delay of appeal, appellate court
lacked jurisdiction because order was not final order pursuant to section 25-1902); Pio-
neer Chem. Co., 12 Neb. App. at 723-28, 685 N.W.2d at 508-11 (holding even though the
order might have been final order pursuant to section 25-1902, appellate court lacked
jurisdiction because trial court did not expressly direct entry of final order and ex-
pressly determine no just reason for delay of appeal).

74. See Pioneer Chem. Co., 12 Neb. App. at 728, 685 N.W.2d at 511 (dismissing
appeal for lack of jurisdiction).

75. See Bailey, 265 Neb. at 549, 657 N.W.2d at 925 (dismissing appeal for lack of
jurisdiction).

76. E.g., Custom Fabricators of Granite and Marble, Inc. v. Lenarduzzi, 259 Neb.
453, 459-61, 510 N.W.2d 391, 396-97 (2000); Schaad v. Simms, 240 Neb. 758, 759-60,
484 N.W.2d 474, 475 (1992); Gartner v. Hume, 12 Neb. App. 741, 743-44, 686 N.W.2d
58, 65 (2004).

77. See Gartner, 12 Neb. App. at 743-44, 686 N.W.2d at 65 (stating "[ilfa judgment
looks to the future in an attempt to judge the unknown, it is a conditional judgment.").
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explained that a trial court's conditional order that purports to hold
the court will automatically dismiss an action if a party fails to act
within a set period of time is not considered a final, appealable
order.

78

Conditional judgments do not "perform in praesenti" and they
leave to speculation and conjecture what their final effect may be. 79

Thus, orders that specify a trial court will exercise its jurisdiction and
take action based upon some future conduct by a party are considered
conditional judgments or conditional orders and are not appealable.8 0

It is therefore important for a litigant to be aware of the Nebraska
appellate courts' requirement that final judgments not be conditional
because if the litigant attempts to appeal from a conditional judgment,
the appellate court will find a lack of jurisdiction and dismiss the
appeal.

8 1

A close parallel to the conditional judgment situation is the civil
contempt proceeding. In determining whether contempt orders en-
tered by trial courts are final, appealable orders, the Nebraska appel-
late courts have distinguished between civil, or coercive, sanctions and
criminal, or punitive, sanctions.8 2 Civil, or coercive, contempt sanc-
tions are considered similarly to conditional judgments because
"[w]hen a coercive sanction is imposed, '"the contemner holds the keys
to his jail cell, in that the sentence is conditioned upon his continued
noncompliance.' '"8 3 Much like conditional judgments civil, or coer-
cive, contempt sanctions leave to speculation and conjecture what
their final effect may be because they are always subject to modifica-

See also Lenarduzzi, 259 Neb. at 459, 610 N.W.2d at 396 (noting a judgment is final
consideration of rights and obligations of parties as they currently exist and a condi-
tional judgment is void because it does not perform in present).

78. Lenarduzzi, 259 Neb. at 460, 610 N.W.2d at 396-97. Note that in Lenarduzzi
the Nebraska Supreme Court clarified earlier holdings which specifically indicated that
conditional orders purporting to dismiss an action upon a party's failure to act within a
set time are void and held that such orders are not "wholly void" but are appropriate
interlocutory exercises of the trial court's discretionary power to impose conditions and
schedule the completion of pretrial tasks. Such orders are considered valid interlocu-
tory orders, but are not considered final, appealable orders. Id.

79. E.g., Lenarduzzi, 259 Neb. at 459-60, 610 N.W.2d at 396; Schaad, 240 Neb. at
759, 484 N.W.2d at 475; Gartner, 12 Neb. App. at 744, 686 N.W.2d at 65.

80. Lenarduzzi, 259 Neb. at 459-60, 610 N.W.2d at 396.
81. See Schaad, at 759-60, 484 N.W.2d at 475 (quoting Lemburg ex rel. Lemburg v.

Adams Cty., 225 Neb. 289, 292, 404 N.W.2d 429, 431 (1987)) (dismissing appeal and
specifically noting "[flinal judgments must not be conditional.").

82. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179; City of
Beatrice v. Meints, 12 Neb. App. 276, 280, 671 N.W.2d 243, 248 (2003); Michael B., 11
Neb. App. at 357, 652 N.W.2d at 629.

83. Smeal Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179 (quoting
Dunning v. Tallman, 244 Neb. 1, 6, 504 N.W.2d 85, 90 (1993)). Accord Meints, 12 Neb.
App. at 280, 671 N.W.2d at 248; Michael B., 11 Neb. App. at 357, 652 N.W.2d at 629.
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tion by the conduct of the contemner.8 4 As such, orders imposing coer-
cive sanctions in civil contempt proceedings are not considered final,
appealable orders.8 5 Once again, an appeal from a nonfinal civil, or
coercive, contempt sanction will likely be dismissed by the appellate
court.

8 6

c. Pending Motions for Fees or Costs

One other potential pitfall to appellate jurisdiction of which a liti-
gant should be aware involves cases in which there is a pending mo-
tion for fees or costs at the time an appeal is attempted. In the past
couple of years, the Nebraska Supreme Court has clarified the law in
this area and has specified that when a motion for attorney fees is
made prior to the entry of an otherwise final judgment or final order,
the judgment will not become appealable until the court has ruled
upon the pending motion. s 7 The Nebraska Court of Appeals recently
extended this same holding to pending motions for costs.88 As such, if
the litigant attempts to appeal from an otherwise final judgment or

84. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179; Meints,
12 Neb. App. at 280, 671 N.W.2d at 248; Michael B., 11 Neb. App. at 357, 652 N.W.2d at
629. Criminal, or punitive, contempt sanctions, on the other hand, are akin to criminal
sentences, in that they are not subject to mitigation by the contemner's compliance with
the court order. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179;
Meints, 12 Neb. App. at 280, 671 N.W.2d at 248; Michael B., 11 Neb. App. at 357, 652
N.W.2d at 629.

85. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 24, 690 N.W.2d at 179; Meints,
12 Neb. App. at 280, 671 N.W.2d at 248; Michael B., 11 Neb. App. at 357, 652 N.W.2d at
629. Criminal, or punitive, contempt sanctions are considered final orders and are re-
viewable on appeal. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 24-25, 690 N.W.2d
at 179; Meints, 12 Neb. App. at 280, 671 N.W.2d at 248; Michael B., 11 Neb. App. at 357,
652 N.W.2d at 629. Further, note that criminal, or punitive, contempt sanctions are
invalid if imposed in a contempt proceeding that was instituted and tried as a civil
contempt proceeding. E.g., Smeal Fire Apparatus Co., 13 Neb. App. at 25, 690 N.W.2d
at 180.

86. See Smeal Fire Apparatus Co., 13 Neb. App. at 24-27, 690 N.W.2d at 179-81
(dismissing appeal of contempt sanction).

87. See Salkin v. Jacobsen, 263 Neb. 521, 527, 641 N.W.2d 356, 361 (2002) (stating
"[wie further hold that when a motion for attorney fees under [Neb. Rev. Stat.] § 25-824
[Reissue 1995] is made prior to the judgment, the judgment will not become final and
appealable until the court has ruled upon that motion."). Also note that the Nebraska
Supreme Court's holding in Salkin specifically requires that a motion for statutorily
authorized attorney fees must be made prior to the entry of a final judgment or final
order. Id. See also, In re Woltemath, 268 Neb. 33, 37, 680 N.W.2d 142, 147 (2004)
(stating "[w]hen a motion for attorney fees under section 25-824 is made prior to the
judgment of the court in which the attorney's services were rendered, the judgment will
not become final and appealable until the court has ruled upon that motion."); J & H
Swine, Inc., 12 Neb. App. at 890, 687 N.W.2d at 14 (stating "when a motion for [statuto-
rily authorized] attorney fees is made prior to the judgment, the judgment will not be-
come final and appealable until the court has ruled upon that motion.").

88. J & H Swine, Inc., 12 Neb. App. at 889-91, 687 N.W.2d at 13-14.



APPELLATE PRACTICE

final order but there is a pending motion for attorney fees or costs, the
appeal will likely be dismissed by the appellate court.8 9

C. PERFECTING THE APPEAL IN THE APPELLATE COURT

Once a litigant with standing to appeal has ensured that the trial
court has properly rendered and entered a final judgment, has en-
sured that the judgment is a final, appealable order, and has ensured
that no other special circumstance exists to preclude appellate review
of the order, the litigant must be conscientious about complying with
the requirements for properly perfecting the appeal. Appellate juris-
diction is strictly contingent upon timely compliance with constitu-
tional or statutory methods of appeal.90 The basic statutory procedure
for perfecting appeals in most cases in Nebraska is set forth in section
25-1912.

Section 25-1912 sets forth the basic procedural guidelines that
must be followed to properly perfect most appeals to the Nebraska Su-
preme Court or the Nebraska Court of Appeals. 9 1 Section 25-1912
specifies what must be filed, where it must be filed, and when it must
be filed. Related to the requirements of section 25-1912, the specific
method of docketing the appeal with the appellate court is set forth in
the Nebraska Supreme Court's Rules of Practice at Nebraska Court
Rule of Practice 1. Generally, once the requirements of section 25-
1912 are complied with, the appeal is deemed perfected and the appel-
late court has jurisdiction over the case.9 2 After the appeal is per-
fected, section 25-1912 (4) provides that it cannot be dismissed
without notice to the parties, and no other steps are deemed
jurisdictional.

89. E.g., In re Woltemath, 268 Neb. at 37-42, 680 N.W.2d at 147-50; J & H Swine,
Inc., 12 Neb. App. at 889-91, 687 N.W.2d at 13-14.

90. E.g., State v. Hess, 261 Neb. 368, 375, 622 N.W.2d 891, 899 (2001); Barney v.
Platte Valley Pub. Power and Irrigation Dist., 144 Neb. 230, 235, 13 N.W.2d 120, 123
(1944); State v. Billups, 10 Neb. App. 424, 427, 632 N.W.2d 375, 379 (2001).

91. In Nebraska all appeals are filed in the Nebraska Court of Appeals except capi-
tal cases, cases involving life sentences, and cases involving the constitutionality of a
statute. See NEB. REV. STAT. § 24-1106 (1) (Reissue 1995) (providing appeals to be to the
Nebraska Court of Appeals except in capital cases, cases involving life sentences, and
cases involving challenges to constitutionality of statutes). See also NEB. CONST. art. I,
§ 23 (providing right to appeal capital cases to Nebraska Supreme Court); NEB. CONST.
art. V, § 2 (providing for Nebraska Supreme Court to determine cases involving consti-
tutionality of statutes and capital cases).

92. See NEB. REV. STAT. § 25-1912 (4) (providing "[e]xcept as otherwise provided...
an appeal shall be deemed perfected and the appellate court shall have jurisdiction of
the cause when such notice of appeal has been filed and such docket fee deposited in the
office of the clerk of the district court.").
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1. What Must Be Filed and Where It Must Be Filed

Section 25-1912 (1) specifies that to perfect an appeal a litigant
must file "a notice of intention to prosecute such appeal signed by the
appellant or appellants or his, her, or their attorney of record" and
must also deposit a docket fee, except in cases when in forma pauperis
status is authorized pursuant to Nebraska Revised Statute sections
25-2301 to 25-2310. 9 3 Section 25-1912 provides that both the notice of
appeal and the docket fee (or in forma pauperis status) are jurisdic-
tional.9 4 Failure to timely file both the notice of appeal and the docket
fee (or in forma pauperis status) will result in a lack of appellate court
jurisdiction and in dismissal of the appeal. 9 5

Section 25-1912 (1) excuses a litigant from depositing a docket fee
in cases when in forma pauperis status is authorized pursuant to sec-
tions 25-2301 to 25-2310. The term "in forma pauperis" is defined as
"the permission given by the court for a party to proceed without pre-
payment of fees and costs or security."9 6 Section 25-2301.01 requires
a litigant seeking in forma pauperis status to file with the trial court
an application for such status and the application must include an af-
fidavit. 97 The affidavit must indicate that the affiant is unable to pay
the fees and costs or otherwise provide security required to proceed
with an appeal and must also indicate the nature of the action, de-
fense, or appeal, and the affiant's belief that he or she is entitled to

93. The amount of the docket fee required is specified in Neb. Rev. Stat. § 33-103
(Reissue 2004); at the time of this writing the required docket fee is $50. Note that
section 25-1912 (1) also provides an exception to the docket fee requirement for cases
governed by Neb. Rev. Stat. § 48-641 (Reissue 2004) in employment security cases.

94. E.g., In re Woltemath, 268 Neb. at 41, 680 N.W.2d at 150; Martin v. McGinn,
267 Neb. 931, 933, 678 N.W.2d 737, 739-40 (2004); State v. Parmar, 255 Neb. 356, 360,
586 N.W.2d 279, 282 (1998) (quoting Am. Legion Post No. 90 v. Nebraska Liquor Con-
trol Comm'n, 199 Neb. 429, 430-31, 259 N.W.2d 36, 37 (1977)).

95. E.g., In re Woltemath, 268 Neb. at 42, 680 N.W.2d at 150 (dismissing appeal
where appellant failed to satisfy requirements of section 25-1912); McGinn, 267 Neb. at
933, 678 N.W.2d at 739-40 (dismissing appeal where appellant failed to timely deposit
docket fee after being denied in forma pauperis status); Parmar, 255 Neb. at 360-63,
586 N.W.2d at 282-84 (dismissing appeal where defendant failed to file timely poverty
affidavit).

96. NEB. REV. STAT. § 25-2301 (2) (Cum. Supp. 2004).
97. NEB. REV. STAT. § 25-2301.01 (Cum. Supp. 2004) (providing "[an application to

proceed in forma pauperis shall include an affidavit stating that the affiant is unable to
pay the fees and costs or give security required to proceed with the case, the nature of
the action, defense, or appeal, and the affiant's belief that he or she is entitled to
relief.").
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relief.98 The affidavit must be signed by the litigant, not the litigant's
counsel, to comply with the requirements of section 25-2301.01. 99

Challenges to the propriety of a litigant proceeding in forma
pauperis must be made at the trial court level, and inadequacies in
the language of a supporting affidavit concerning the nature of the
action and the litigant's belief that he or she is entitled to relief will
not divest an appellate court of jurisdiction if the trial court grants in
forma pauperis status in spite of the inadequacies in the language of
the affidavit.10 0 Section 25-2301.02 provides that "[an application to
proceed in forma pauperis shall be granted" by the trial court unless,
within thirty days after the filing of the application, an objection is
made that the party filing the application does have sufficient funds to
pay costs, fees, or security, or that the party filing the application is
asserting frivolous or malicious legal positions. l0 1 If the trial court
denies the in forma pauperis application, the aggrieved party has a
statutory right to interlocutory appellate review of the decision to
deny the application. 10 2

Section 25-1912 (1) also specifies that the notice of appeal and
docket fee (or application for in forma pauperis status) shall be filed
"in the office of the clerk of the district court in which such judgment,
decree, or final order was rendered." Thus, when the notice of appeal
or docket fee are improperly filed in the office of the clerk of the Ne-

98. Id.; State v. Stuart, 12 Neb. App. 283, 287,671 N.W.2d 239,242 (2003) (quoting
section 25-2301.01). See State v. Grant, 9 Neb. App. 919, 922-23, 623 N.W.2d 337, 340-
41 (2001) (discussing 1999 legislative amendments to statutes governing filing of in
forma pauperis proceedings).

99. Stuart, 12 Neb. App. at 286-87, 671 N.W.2d at 241-42 (2003). See In re Interest
of T.W., 234 Neb. 966, 967-68, 453 N.W.2d 436, 437 (1990) (discussing earlier codifica-
tion of section 25-2301.01 requirements, disapproving of practice of counsel filing affida-
vit on behalf of client, and concluding litigant, not counsel, must sign affidavit).

100. State v. Dallman, 260 Neb. 937, 944-48, 621 N.W.2d 86, 94-97 (2000). If the
trial court grants a request to proceed in forma pauperis and the request was timely
filed, the appellate court obtains jurisdiction when the notice of appeal is timely filed,
and it is not the function of the appellate court to determine whether the affidavit ade-
quately sets forth the nature of the action and the affiant's belief that he or she is enti-
tled to relief. Daliman, at 948, 621 N.W.2d at 96-97. See Grant, 9 Neb. App. at 923-24,
623 N.W.2d at 341 (stating the district court was charged with the responsibility of
granting or denying motion to proceed in forma pauperis and deficiencies in language in
affidavit do not divest appellate jurisdiction). Contra Stuart, 12 Neb. App. at 285-88,
671 N.W.2d at 241-43 (finding that the appellate court lacked jurisdiction over appeal
where affidavit was signed by counsel rather than by litigant).

101. Nebraska Revised Statute section 25-2301.02 (1) (Cum. Supp. 2004) indicates
that the objections to the application may be made by parties or by the court on its own
motion and also sets forth the procedure for an evidentiary hearing on any objections to
the application. Section 25-2301.02 (1) specifies that in forma pauperis status cannot be
denied on the basis of frivolous or malicious legal positions if such denial would deprive
a defendant of his or her constitutional right to appeal in a felony case.

102. Section 25-2301.02; Glass v. Kenney, 268 Neb. 704, 708-09, 687 N.W.2d 907,
911 (2004).
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braska Supreme Court or the Nebraska Court of Appeals, rather than
in the office of the clerk of the district court, the requirements of sec-
tion 25-1912 (1) are not complied with. 10 3 The Nebraska Supreme
Court has long held that "the Legislature intended that the filing of
the notice of appeal and the depositing of the docket fee 'in the office of
the clerk of the district court' are both mandatory and
jurisdictional.'

0 4

2. When It Must Be Filed

In addition to specifying what must be filed in the office of the
clerk of the district court to perfect jurisdiction, section 25-1912 (1)
specifies when the notice of appeal must be filed and the docket fee
deposited (or application for in forma pauperis status filed): "within 30
days after the entry of [final] judgment, decree, or final order." If a
litigant fails to either file the notice of appeal or deposit the docket fee
(or file the application for in forma pauperis status) within the thirty-
day time period, the appellate court lacks jurisdiction and will dismiss
the appeal. 10 5

Section 25-1912 (3), however, sets forth several motions that,
when filed at the trial court level, terminate the running of the thirty-
day time period. Specifically, section 25-1912 (3) provides, in part, the
following rule:

The running of the time for filing a notice of appeal shall be
terminated as to all parties (a) by a timely motion for a new
trial under section 25-1144.01, (b) by a timely motion to alter
or amend a judgment under section 25-1329, or (c) by a timely
motion to set aside the verdict or judgment under section 25-
1315.02, and the full [thirty-day time period] commences to
run from the entry of the order ruling upon the motion [termi-
nating the thirty-day time period].
The first motion that section 25-1912 (3) provides that terminates

the running of the thirty-day time period is a timely motion for new
trial filed in a civil case. "A new trial is a reexamination in the same
court of an issue of fact after a verdict by a jury, report of a referee, or

103. See Barney, 144 Neb. at 231-36, 13 N.W.2d at 121-23 (holding where docket fee
was paid to clerk of Nebraska Supreme Court instead of clerk of district court appellant
did not comply with statutory provision).

104. Parmar, 255 Neb. at 360, 586 N.W.2d at 282; Billups, 10 Neb. App. at 427, 632
N.W.2d at 380 (quoting Parmar, 255 Neb. at 360, 586 N.W.2d at 282).

105. See Dillion v. Mabbutt, 265 Neb. 814, 816-17, 660 N.W.2d 477, 479-80 (2003)
(dismissing appeal because of untimely notice of appeal); In re Woltemath, 268 Neb. at
42, 680 N.W.2d at 150 (dismissing appeal because of untimely docket fee). See also
State v. Marshall, 253 Neb. 676, 681, 573 N.W.2d 406, 411 (1998) (stating "[t]imeliness
of an appeal is a jurisdictional necessity. (Citations omitted.) When the Legislature
fixes the time for taking an appeal, the courts have no power to extend the time directly
or indirectly.").
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a trial and decision by the court."10 6 Unless the motion is filed follow-
ing a verdict by a jury, a report of a referee, or a trial and decision by
the court, the motion will not be considered a proper motion for new
trial and will not terminate the running of the thirty-day time pe-
riod. 10 7 Further, the Nebraska Supreme Court has specifically indi-
cated that to terminate the thirty-day time period, a motion for new
trial must be made pursuant to section 25-1142 and must set forth at
least one of the specific grounds for new trial found in the statute.1 0 8

Finally, a motion for new trial must be filed within ten days after en-
try of the judgment of which it complains. 109

The provision that the thirty-day time period is terminated by a
timely "motion to alter or amend a judgment under section 25-1329"
was added to section 25-1912 (3) in 2000.110 Prior to that legislative
change, Nebraska case law was replete with cases wherein motions

106. NEB. REV. STAT. § 25-1142 (Cum. Supp. 2004). E.g., Weeder, 269 Neb. at 119,
691 N.W.2d at 512.; Central Neb. Pub. Power and Irrigation Dist. v. Jeffrey Lake Dev.,
Inc., 267 Neb. 997, 999, 679 N.W.2d 235, 239 (2004); Cerny v. Longley, 266 Neb. 26, 30,
661 N.W.2d 696, 699 (2003). See NEB. REV. STAT. § 25-1144 (Reissue 1995) (providing
form for motion for new trial).

107. See Jeffrey Lake Dev., 267 Neb. at 999-1000, 679 N.W.2d at 239 (stating filing
captioned motion for new trial did not follow verdict by jury or trial and decision by
court and was not proper motion for new trial to terminate 30 day time period); Jarrett,
244 Neb. at 312, 506 N.W.2d at 684 (noting new trial technically cannot be awarded if
proceedings leading up to filing captioned motion for new trial were not actually trial).
Also note that the Nebraska Supreme Court has specifically held that a filing captioned
a "motion for new trial" filed in a criminal case does not toll the running of the 30 day
time period. State v. McCracken, 248 Neb. 576, 580, 537 N.W.2d 502, 505 (1995).

108. Breeden v. Nebraska Methodist Hosp., 257 Neb. 371,376, 598 N.W.2d 441, 444
(1999).

109. NEB. REV. STAT. §25-1144.01 (Cum. Supp. 2004) (providing "[a] motion for a
new trial shall be filed no later than ten days after the entry of the judgment"). For a
unique example of the consequences of an untimely motion for new trial, see Zoet v.
Zoet, 2 Neb. App. 71, 507 N.W.2d 42 (1993). In Zoet, a divorce decree was entered on
April 23, 1991. On April 24 the husband filed a timely motion for new trial on the issue
of alimony, which was sustained by the trial court. After the new trial on the issue of
alimony, the trial court entered an order on October 25 awarding the wife alimony. On
November 7 the wife filed an untimely motion for new trial seeking to change the start-
ing date for the new alimony award. The trial court granted the untimely motion and
entered an order granting the wife the relief she requested. The husband then at-
tempted to appeal to the Nebraska Court of Appeals, assigning as error the amount of
the alimony award. Because the wife's motion for new trial was untimely, the Court of
Appeals held that the trial court was without jurisdiction to enter the order altering the
starting date for the alimony award. However, because the husband had not timely
appealed from the October 25 award, and because the later order of the trial court was
considered a nullity, the 30 day time period was not terminated by the wife's untimely
motion for new trial and the husband's appeal was considered too late. As a result of
the husband's reliance on the wife's untimely motion for new trial, his appeal challeng-
ing the amount of the alimony award was dismissed as untimely.

110. NEB. REV. STAT. § 25-1329 (Cum. Supp. 2004) (providing "[a] motion to alter or
amend a judgment shall be filed no later than ten days after the entry of the judg-
ment."); L.B. 921, Neb. Unicameral, 96th Leg., 2nd Sess., (2000); Bellamy, 264 Neb. at
788, 652 N.W.2d at 89.
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were filed and captioned as motions "for new trial" or "for reconsidera-
tion," but which were not properly considered motions for new trial.'1 1

As such, prior to the legislative change, the Nebraska Supreme Court
had held that a motion for reconsideration did not act as a motion for
new trial so as to terminate the thirty-day time period. 1 12 Now, how-
ever, a timely motion that seeks substantive alteration of the judg-
ment will be considered a motion to alter or amend a judgment and
will terminate the thirty-day time period. 1 13 Nonetheless, the Ne-
braska Supreme Court has expressly requested "the practicing bar to
carefully consider the nature of the proceeding prior to filing any mo-
tion calling into question a court's judgment" because of the repeated
occasions upon which the Nebraska appellate courts have been re-
quired to determine whether a filing improperly captioned a "motion
for new trial" properly could be viewed as one "to alter or amend a
judgment."

11 4

One other concept concerning the timing of notices of appeal and
docket fees bears mentioning: the concept of "potential jurisdiction"
and "springing jurisdiction." 1 5 Section 25-1912 (2) provides the fol-
lowing rule:

A notice of appeal or docket fee filed or deposited after the
announcement of a decision or final order but before the entry
of the judgment, decree, or final order shall be treated as filed

111. E.g., Kinsey v. Colfer, Lyons, Wood, Malcom, & Goodwin, 258 Neb. 832, 838-39,
606 N.W.2d 78, 83-84 (2000) (stating filing captioned "motion for reconsideration" was
not properly motion for new trial and not proper for terminating 30 day time period);
Breeden, 257 Neb. at 376, 598 N.W.2d at 445 (stating filing captioned "motion for recon-
sideration" was not properly motion for new trial and not proper for terminating 30 day
time period); Bartunek v. Geo. A. Hormel & Co., 2 Neb. App. 598, 600, 513 N.W.2d 545,
549 (1994) (stating filing captioned "motion for new trial" was not properly a motion for
new trial).

112. E.g., Kinsey, 258 Neb. at 838-39, 606 N.W.2d at 83-84; Breeden, 257 Neb. at
376, 598 N.W.2d at 445; Bechtold v. Gomez, 254 Neb. 282, 288, 576 N.W.2d 185, 189-90
(1998).

113. Weeder, 269 Neb. at 119, 691 N.W.2d at 513; Bellamy, 264 Neb. at 789, 652
N.W.2d at 90. But note that "[a] motion which merely seeks to correct clerical errors or
one seeking relief that is wholly collateral to the judgment is not a motion to alter or
amend a judgment, and the time for filing a notice of appeal runs from the date of the
judgment." Bellamy, 264 Neb. at 789, 652 N.W.2d at 90.

114. Weeder, 269 Neb. at 120, 691 N.W.2d at 513. See Diversified Telecom Servs.,
Inc. v. Clevinger, 268 Neb. 388, 393-94, 683 N.W.2d 338, 345 (2004) (discussing whether
filing improperly captioned motion for new trial sought substantive alteration of judg-
ment); Jeffrey Lake Dev., 267 Neb. at 1000, 679 N.W.2d at 239 (same); DeBose v. State,
267 Neb. 116, 119-20, 672 N.W.2d 426, 430 (2003) (same); Bellamy, 264 Neb. at 787-90,
652 N.W.2d at 89-90 (same); Vesely v. Nat'l Travelers Life Co., 12 Neb. App. 622, 623-
31, 682 N.W.2d 713, 716-21 (2004) (same). The nature of the post-judgment motion
must be reviewed based on the relief sought, not simply based on the title placed in the
caption of the motion. Weeder, 269 Neb. at 119, 691 N.W.2d at 513; Jeffrey Lake Dev.,
267 Neb. at 1000, 679 N.W.2d at 239; Bellamy, 264 Neb. at 789, 652 N.W.2d at 90.

115. See Brown, 12 Neb. App. at 941-42, 687 N.W.2d at 206 (2004) (discussing con-
cepts of potential and springing jurisdiction).
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or deposited after the entry of the judgment, decree, or final
order and on the date of entry.
The Nebraska Court of Appeals recently noted that announce-

ment of a decision or final order can be done, among other ways, orally
from the bench, in trial docket notes, in file-stamped but unsigned
journal entries, or in signed journal entries that are not file-
stamped.1 1 6 Thus, in situations when the trial court announces a de-
cision intending to finally dispose of the matter but fails to properly
render or enter the judgment in accordance with section 25-1301, as
discussed above, and a party nonetheless files a notice of appeal or
deposits a docket fee, the appellate court can be said to have "potential
jurisdiction" over the matter.1 1 7 The judgment can be made final by
being properly rendered or properly entered in accordance with sec-
tion 25-1301, after the notice of appeal has been filed or the docket fee
has been deposited.1 1 8 In such a circumstance, when the judgment is
properly rendered or properly entered and becomes final, section 25-
1912 (2) provides that the premature notice of appeal or docket fee is
treated as filed after the judgment becomes final; the notice of appeal
or docket fee becomes effective when the defect is cured.1 1 9 Thus, the
appellate court's "potential jurisdiction" can be said to "spring" into
full jurisdiction.1 20 Although this concept ultimately "saves" the ap-
peal in some circumstances, the Nebraska Court of Appeals was quick
to emphasize that "no one benefits from the extra work and delay oc-
casioned by" not complying with statutory prerequisites for appellate
jurisdiction.

1 21

3. Docketing of the Case

As noted above, once the requirements of section 25-1912 are com-
plied with, the appeal is deemed perfected. 12 2 Nebraska Supreme

116. Brown, 12 Neb. App. at 941-42, 687 N.W.2d at 206 (2004).
117. Id. at 941-42, 687 N.W.2d at 206.
118. Id.
119. Id. But note that section 25-1912 (3) specifically provides that when a motion

terminating the 30 day time period is filed, a notice of appeal filed before the court
enters an order on the terminating motion has no effect, and a new notice of appeal
must be filed after the court enters a final order on the motion; however, a notice of
appeal filed after the court announces a decision or order on the motion but before the
court enters the order is treated as filed on the date of and after the entry of the order.

120. Brown, 12 Neb. App. at 941-42, 687 N.W.2d at 206 (2004). But note that the
court in Brown ultimately concluded that the concepts of "potential jurisdiction" and
"springing jurisdiction" did not apply to retroactively give force to an order of the dis-
trict court sitting as an intermediate appellate court entered at a time when the county
court order being appealed had not yet been properly rendered and entered. Id. at 942-
43, 687 N.W.2d at 206-07.

121. Id. at 944, 687 N.W.2d at 207.
122. NEB. REV. STAT. § 25-1912 (4). See NEB. S.CT. R. OF PRAC. 1 (providing "[e]very

appeal shall be deemed perfected when the notice of appeal.., and the docket fee ... or

2005]
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Court Rule of Practice IC specifically prohibits multiple appeals from
the same case and provides that upon receipt of the notice of appeal
and docket fee (or in forma pauperis status) from the district court,
the Clerk of the Supreme Court designates the party or parties first
having filed a notice of appeal in the district court as the appellant or
appellants. All other parties are designated as appellees, and any
other attempt to appeal in the same case will be docketed as a cross-
appeal and filed in the existing appeal. 123 In addition, Nebraska Su-
preme Court Rule of Practice 1F(1) specifically provides that attorneys
of record in the trial court are deemed the attorneys of record in the
appellate court until a withdrawal of appearance is filed.

D. THE SPECIAL NUANCES OF AUTHORIZED APPEALS BY THE STATE IN

CRIMINAL CASES

As a general rule, the State does not have a right to appeal ad-
verse rulings in criminal cases. 124 There are, however, a few specific
statutory authorizations that grant the State the right to seek appel-
late review of adverse criminal rulings. The State has the right to
appellate review of a trial court order granting a motion to sup-
press,1 25 has the right to seek discretionary appellate review of other
adverse rulings to obtain an authoritative exposition of law for future
cases,12 6 and has the right to appellate review of a sentence that the
State believes to be excessively lenient. 127

1. Motions to Suppress

Section 29-824 grants the State the authority to appeal from an
order of the trial court that grants "a motion for the return of seized
property and to suppress evidence." If the motion to suppress is
granted by a district court, the appeal is taken to a single judge of the

an application to proceed in forma pauperis and a poverty affidavit... have been filed
in the office of the clerk of the trial court and such application has been granted by that
court.").

123. NEB. S.CT. R. OF PRaC. 1C. See NEB. S.CT. R. OF PRAC. 1E and 9D(4) (governing
cross-appeals).

124. See State v. Johnson, 259 Neb. 942, 945, 613 N.W.2d 459, 462 (2000) (stating
"[i]n the absence of specific statutory authorization, the State, as a general rule, has no
right to appeal an adverse ruling in a criminal case"); State v. Wieczorek, 252 Neb. 705,
707, 565 N.W.2d 481, 483 (1997) (same); State v. Baird, 238 Neb. 724, 725, 472 N.W.2d
203, 204 (1991) (same). But see State v. Thompson, 224 Neb. 922, 925, 402 N.W.2d 271,
274 (1987) (stating when district court acts as intermediate court of appeals, the State
has right to cross-appeal from erroneous rulings of district court); State v. Turco, 6 Neb.
App. 725, 729, 576 N.W.2d 847, 851 (1998) (same).

125. NEB. REV. STAT. §§ 29-824 to 29-826 (Reissue 1995 and Cum. Supp. 2004).
126, NEB. REV. STAT. §§ 29-2315 to 29-2319 (Reissue 1995 and Cum. Supp. 2004).
127. NEB. REV. STAT. §§ 29-2320 to 29-2325 (Reissue 1995 & Supp. 2004).
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Nebraska Court of Appeals. 128 If the motion to suppress is granted by
a county court, the appeal is taken to a judge of the district court. 1 2 9

In both instances, the parties are bound by the appellate decision;
however, if the appellate court reverses or modifies the suppression
order and the defendant is convicted after a trial, the defendant can
challenge the correctness of the appellate ruling on a direct appeal of
the conviction. 1 30 When a district court order granting a motion to
suppress is granted and the State appeals to a single judge of the Ne-
braska Court of Appeals, the single judge opinion is not precedential,
cannot properly be published by the single judge, and may not be fur-
ther reviewed by the Nebraska Supreme Court. 13 1

The procedure for bringing such an appeal is set forth in sections
29-824 to 29-826. When a trial court enters an order granting a mo-
tion to suppress, the trial court is statutorily required to "fix a time,
not exceeding ten days, in which the county attorney or other prose-
cuting attorney may file a notice with the clerk of such court of his or
her intention to seek a review of the order."1 3 2 When the State files
such a notice of intention to seek review, the trial court is required to
"fix the time in which the application for review shall be filed with the
appellate court."13 3 In determining the time period in which the State
must file the application with the appellate court, the trial court is
required to take into consideration the length of time required to pre-
pare a record to present to the appellate court and whether the defen-
dant is in jail or on bail.1 34 In no event may the trial court set the
time period for filing the application with the appellate court outside
of thirty days. 13 5 The application for review filed with the appellate
court must be "accompanied by a copy of the order of the trial court
granting the motion to suppress and a bill of exceptions containing all
of the evidence, including affidavits, considered by the trial court in
ruling on the motion."1 36

128. NEB. REV. STAT. § 29-824 (2).
129. NEB. REV. STAT. § 29-824 (3).
130. NEB. REV. STAT. § 29-824 (2) and (3).
131. E.g., State v. Chambers, 242 Neb. 124, 125-26, 493 N.W.2d 328, 329 (1992);

State v. White, 220 Neb. 527, 529, 371 N.W.2d 262,264 (1985). In addition, a motion for
rehearing is improper on such an appeal to the Nebraska Court of Appeals. See State v.
March, 9 Neb. App. 907, 907-09, 622 N.W.2d 694, 695-96 (2001). But note that single
judge opinions have nonetheless occasionally made their way into the reports of pub-
lished decisions. E.g., State v. Reha, 12 Neb. App. 767, 686 N.W.2d 80 (2004); State v.
Runge, 8 Neb. App. 715, 601 N.W.2d 554 (1999); State v. Ruiz-Medina, 8 Neb. App. 529,
597 N.W.2d 403 (1999); State v. Gonzalez, 1 Neb. App. 47, 487 N.W.2d 567 (1992).

132. NEB. REV. STAT. § 29-826.
133. Id.
134. NEB. REV. STAT. § 29-825.
135. Id.
136. Id.

20051
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Failure to comply with the procedures set forth in sections 29-824
to 29-826 can be fatal to an attempted appeal by the State. For exam-
ple, if the State fails to file the record required by section 29-825 in a
timely fashion and with the proper court, the State's attempted appeal
may be dismissed. 13 7 In addition, when the State seeks to appeal a
trial court's order granting a motion to suppress, the State is further
constrained by other statutes governing appeals.138 For example, de-
spite the lack of any specific direction in sections 29-824 to 29-826, the
State is required to pay a docket fee to prosecute an appeal. 139 If the
State fails to comply with the necessary requirements, sections 29-824
to 29-826 and other statutory provisions governing appeals generally,
the State runs the risk of having the appeal dismissed. 140

2. Error Proceedings

Sections 29-2315 to 29-2319 set forth the procedure for another
statutory authorization for the State to seek appellate review of ad-
verse trial court rulings in criminal cases: error proceedings. Section
29-2315.01 sets forth both the right to request review by the Nebraska
Supreme Court or the Nebraska Court of Appeals and also sets forth
the special procedure by which the State can seek such review. 14 1

Pursuant to section 29-2315.01, the State must file with the trial court
an application requesting leave to docket an appeal concerning the al-
legedly erroneous rulings or decisions of the trial court.14 2 The appli-
cation must include a copy of the ruling or decision complained of, the
basis and reasons for the State's objection, and a statement by the
prosecuting attorney indicating the part of the record he or she in-
tends to present to the appellate court.143 The trial court then must
indicate on the application whether it is in conformity with the truth
and whether the portion of the record the prosecuting attorney pro-
poses to present is adequate for the appellate court to properly con-

137. Ruiz-Medina, 8 Neb. App. at 530-32, 597 N.W.2d at 403-05. Although not prec-
edential, see supra note 132 and accompanying text, the case is an example of a situa-
tion wherein a single judge of the Nebraska Court of Appeals dismissed an attempted
appeal by the State because the State did not timely file the required record with the
proper court.

138. See State v. McArthur, 12 Neb. App. 657, 661-67, 685 N.W.2d 733, 736-40
(2004) (regarding payment of docket fees).

139. State v. McArthur, 12 Neb. App. 657, 661-66, 685 N.W.2d 733, 736-40 (2004).
140. McArthur, 12 Neb. App. at 661-67, 685 N.W.2d at 736-40; Ruiz-Medina, 8 Neb.

App. at 530-33, 597 N.W.2d at 403-05.
141. Johnson, 259 Neb. at 945-56, 613 N.W.2d at 462. Cf. NEB. REV. STAT. § 29-2317

(governing error proceedings in the district court for review of county court decisions).
142. State v. Hall, 269 Neb. 228, 233, 691 N.W.2d 518, 522 (2005).
143. NEB. REV. STAT. § 29-2315.01; Hall, 269 Neb. at 233, 691 N.W.2d at 522.
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sider the issue.1 4 4 The application is then forwarded to the appellate
court, which determines whether to grant the application. 145

The State's right to request appellate review pursuant to section
29-2315.01 is limited to an appeal after the trial court has entered a
final, appealable order. 146 If the application is granted by the appel-
late court and the State is allowed to prosecute an appeal from the
adverse ruling, the State must, within thirty days of the order grant-
ing review, order a bill of exceptions and properly file a notice of ap-
peal. 147 Appellate review will be limited to the issues specified in the
application for leave to docket an appeal, and the State will not be
allowed to assert other issues in its brief.148

It is important to understand that the purpose of appellate review
in error proceedings is to provide an authoritative exposition of the
law, which will serve as precedent in future cases. 149 As a result, the
appellate court must determine whether authoritative exposition of
the law is needed concerning the particular ruling or decision of the
trial court being challenged. 150 This limited purpose also limits the
effect of appellate court rulings in error proceedings. 15' Section 29-
2316 specifies that the underlying judgment being appealed in an er-
ror proceeding "shall not be reversed nor in any manner affected when
the defendant in the trial court has been placed legally in jeop-
ardy."1 52 In cases when the defendant has been placed legally in jeop-
ardy, the decision of the appellate court serves only to determine the
law to govern in similar cases that may be pending at the time of the
decision or that may arise at a later date. 153 In cases when the defen-
dant has not been placed legally in jeopardy, the decision of the appel-

144. § 29-2315.01; Hall, 269 Neb. at 233, 691 N.W.2d at 522.
145. Id.
146. State v. Recek, 263 Neb. 644, 647-49, 641 N.W.2d 391, 395-96 (2002). See

supra notes 24-90 and accompanying text (concerning finality of trial court orders).
147. Section 29-2315.01; State v. Kissell, 13 Neb. App. 209, 210-12, 690 N.W.2d 194,

196 (2004). See McArthur, 12 Neb. App. at 661-66, 685 N.W.2d at 736-40 (stating State
also required to pay docket fee when appealing). See also supra notes 91-122 and ac-
companying text (concerning perfecting an appeal).

148. Hall, 269 Neb. at 233-34, 691 N.W.2d at 522-23.
149. Hall, 269 Neb. at 233, 691 N.W.2d at 522; State v. Contreras, 268 Neb. 797,

800, 688 N.W.2d 580, 583 (2004); State v. Detweiler, 249 Neb. 485, 494, 544 N.W.2d 83,
90 (1996).

150. Hall, 269 Neb. at 233, 691 N.W.2d at 522.
151. NEB. REV. STAT. § 29-2316; Contreras, 268 Neb. at 804-05, 688 N.W.2d at 585-

86.
152. See Contreras, 268 Neb. at 804, 688 N.W.2d at 586 (stating "[ulnder Neb.

Const. art. I, § 12, jeopardy attaches when a judge, hearing a case without a jury, begins
to hear evidence as to the guilt or innocence of the defendant. (Citation omitted.) In a
case tried to a jury, jeopardy attaches when the jury is empaneled and sworn.").

153. NEB. REV. STAT. § 29-2316; Contreras, 268 Neb. at 804-05, 688 N.W.2d at 585-
86.
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late court may allow the case against the defendant to further
proceed. 154

3. Excessively Lenient Sentences

A third important statutory authorization for the State to seek
appellate review is set forth in sections 29-2320 to 29-2325: appeals of
allegedly excessively lenient sentences. This right to appeal is limited
to sentences imposed upon felony convictions, either following a trial
or the entry of a guilty or nolo contendere plea. 155 In addition, the
Nebraska Supreme Court has specifically held that the State cannot
appeal the decision of a three-judge panel in a capital case that im-
poses a sentence of life imprisonment rather than the death
penalty.156

The procedure for the State to appeal a sentence alleged to be ex-
cessively lenient is set forth in section 29-2321. Within ten days of the
trial court's imposition of sentence, the prosecuting attorney must re-
quest approval from the Nebraska Attorney General to appeal the sen-
tence. 15 7 An appeal of an allegedly excessively lenient sentence is
only allowed if the Attorney General approves the request. 158 If the
Attorney General approves the request, the prosecuting attorney must
file a notice of appeal in the district court; importantly, the notice of
appeal must be filed within twenty days of the imposition of sen-
tence.15 9 Upon compliance with section 29-2321, if the Attorney Gen-
eral authorizes an appeal, the State's appeal of the allegedly
excessively lenient sentence proceeds as any other appeal. 160

When an appellate court reviews an allegedly excessively lenient
sentence, the appellate court must consider a number of factors set
forth in section 29-2322. Section 29-2322 requires the appellate court
to consider the following factors:

(1) The nature and circumstances of the offense;

(2) The history and characteristics of the defendant;
(3) The need for the sentence imposed:

(a) To afford adequate deterrence to criminal conduct;

154. § 29-2316; Contreras, 268 Neb. at 804-05, 688 N.W.2d at 585-86.
155. NEB. REV. STAT. § 29-2320.
156. State v. Seberger, 257 Neb. 747, 749-51, 601 N.W.2d 229, 230-31 (1999).
157. NEB. REV. STAT. § 29-2321 (1). A copy of this request must also be sent to the

defendant or his or her counsel. Id.
158. NEB. REV. STAT. § 29-2321 (2) and (3).
159. NEB. REV. STAT. § 29-2321 (2). See NEB. REV. STAT. § 29-2321 (4) (requiring

deposit of docket fee in addition to notice of appeal). Contra NEB. REV. STAT § 25-1912
(1) (providing general rule requiring filing of notice of appeal within 30 days).

160. NEB. REV. STAT. § 29-2321.
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(b) To protect the public from further crimes of the
defendant;

(c) To reflect the seriousness of the offense, to promote re-
spect for the law, and to provide just punishment for the offense; and

(d) To provide the defendant with needed educational or vo-
cational training, medical care, or other correctional treatment in the
most effective manner; and

(4) Any other matters appearing in the record which the appel-
late court deems pertinent.

If the appellate court finds that the sentence imposed is exces-
sively lenient after considering the relevant factors, the appellate
court is to set aside the sentence and can remand the case for imposi-
tion of a greater sentence, can remand the case for further sentencing
proceedings, or can impose a greater sentence. 16 1 If the appellate
court finds that the sentence imposed is not excessively lenient, the
appellate court affirms the sentence. 16 2

III. NEBRASKA SUPREME COURT RULES GOVERNING
APPEALS

Once a litigant has successfully invoked the jurisdiction of the ap-
pellate court, the litigant must consider the host of procedural rules
governing appeals in Nebraska. The Nebraska Supreme Court has
promulgated specific rules to govern appellate practice before the Ne-
braska Supreme Court and the Nebraska Court of Appeals. 163 The
rules govern everything from proper preparation of the record to pre-
sent to the appellate court, to briefing matters before the appellate
court, to submission of the case and oral argument before the appel-
late court. The rules are more than just useful guides for proper ap-
pellate litigation;' 6 4 case law is replete with instances in which failure
to abide by the relevant rules has resulted in consequences impacting
the outcome of the appeal. Although it would be an exaggeration to
characterize the rules in Nebraska as a "Serbonian Bog," careful con-

161. NEB. REV. STAT. § 29-2323; State v. Charles, 13 Neb. App. 305,321, 691 N.W.2d
567, 578 (2005). See State v. Wojcik, 238 Neb. 863, 870-72, 472 N.W.2d 732, 736-37
(1991) (imposing greater sentence); State v. Winsley, 223 Neb. 788, 792-93, 393 N.W.2d
723, 726-27 (1986) (same).

162. NEB. REV. STAT. § 29-2323.
163. NEB. S.CT. R. OF PRAc. Note that Neb. S.Ct. R. of Prac. 2 specifically provides

that the same rules apply equally to both the Nebraska Supreme Court and the Ne-
braska Court of Appeals unless specified otherwise. The Rules are available online at
http://court.nol.org (last viewed December 7, 2005).

164. The Seventh Circuit Court of Appeals has quipped that "[1]awyers who think
that compliance with rules of procedure is just busywork must recognize that the judges
may think otherwise." Day v. N. Indiana Pub. Serv. Corp., 164 F.3d 382, 384 (7th Cir.
1999).
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sideration of the applicable rules and the potential consequences for
non-compliance is crucial to successful appellate advocacy. 165

A. PREPARATION OF THE RECORD PRESENTED TO THE APPELLATE

COURT

After invoking the jurisdiction of the appellate court, the first con-
sideration of a litigant appealing to the Nebraska Supreme Court or
Nebraska Court of Appeals should be the preparation of the record to
present to the appellate court. It is firmly established in Nebraska
that the appellant has the burden to make sure the appellate court is
presented with a record that supports the alleged errors raised on ap-
peal. 166 In the absence of a properly prepared record, the only issue
that will be considered on appeal is whether the pleadings were suffi-
cient to support the judgment of the trial court. 16 7 Proper presenta-
tion of the record to the appellate court is necessary because
"'[m]eaningful appellate review requires a record that elucidates the
factors contributing to the lower court judge's decision.""16s

165. See Poole v. Poole, 298 Ark. 550, 551-52, 768 S.W.2d 544, 552 (1989) (Hickman,
J., concurring) (stating "[I] have come to the conclusion that it is hazardous for a lawyer
to file any motion for post-judgment relief. He will enter a maze of our rules and our
decisions which qualifies for the legal 'Serbonian Bog' award (which, no doubt, Justice
Cardozo intended to establish by his dissent in the case of Landress v. Phoenix Mutual
Life Ins. Co., 291 U.S. 491 [1934])."). See also Leon Holmes, Pitfalls of the Appellate
Practice: Avoiding the Serbonian Bog, 35 SUM ARK. LAw. 10, 10 (2000). The "Serbonian
Bog" reference is a nod to John Milton who wrote the following:

Farr off from these a slow and silent stream / Lethe the River of Oblivion roules
/ Her watrie Labyrinth, whereof who drinks, ! Forthwith his former state and
being forgets, / Forgets both joy and grief, pleasure and pain. / Beyond this
flood a frozen Continent / Lies dark and wilde, beat with perpetual storms / Of
Whirlwind and dire Hail, which on firm land / Thaws not, but gathers heap,
and ruin seems / Of ancient pile; all else deep snow and ice, / A gulf profound as
that Serbonian Bog / Betwixt Damiata and mount Casius old, / Where Armies
whole have sunk: the parching Air / Burns frore, and cold performs th' effect of
Fire. JOHN MILTON, PARADISE LOST, Bk. II, 11. 582-95 (1667).

Milton's reference is to the lake of Serbonis in Egypt, which had a deceptive appearance
of being solid land because of the sand that blew around it, but which was in reality a
bog. TheFreeDictionary.com at http://www.thefreedictionary.com/Serbonian (last
viewed December 7, 2005).

166. E.g., Sindelar v. Hanel Oil, Inc., 254 Neb. 975, 979, 581 N.W.2d 405, 408 (1998)
(stating "[iut is incumbent upon the party appealing to present a record which supports
the errors assigned."); State v. Bush, 254 Neb. 260, 266, 576 N.W.2d 177, 180 (1998)
(same); State v. Schmader, 13 Neb. App. 321, 328, 691 N.W.2d 559, 566 (2005) (same);
State v. Svoboda, 13 Neb. App. 266, 272, 690 N.W.2d 821, 827 (2005) (same).

167. See Sindelar, 254 Neb. at 979-80, 581 N.W.2d at 408 (stating "[t]he only issue
which will be considered on appeal of a summary judgment in the absence of a bill of
exceptions is the sufficiency of the pleadings to support the judgment"). See also
Schmader, 13 Neb. App. at 328-29, 691 N.W.2d at 566 (stating "absent such a record, as
a general rule, the decision of the lower court is to be affirmed").

168. Bush, 254 Neb. at 266, 576 N.W.2d at 180 (quoting Van Ackeren v. Nebraska
Bd. of Parole, 251 Neb. 477, 484, 558 N.W.2d 48, 53 (1997)).
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The first component of the appellate record is the transcript. 169

Nebraska Supreme Court Rule of Practice 4 requires the appellant,
upon filing a notice of appeal, to "file with the court from which the
appeal is taken a praecipe directing the clerk to prepare a transcript"
of the relevant filings from the lower court. The transcript must con-
tain "[t]he pleadings upon which the case was tried, ... [tihe judg-
ment, decree, or final order [being appealed], . . . [information
concerning any bond posted, and] .. .a copy of [any] order of the dis-
trict court granting or denying [an application to proceed in forma
pauperis]. '"170 In addition, the appellant may request the clerk in-
clude additional filings from the trial court if "the appellant is of the
opinion that other [filings] are necessary for the proper presentation of
the errors assigned in [the appellate] court."17 1 The appellant is re-
quired to specify by name each particular filing that the party desires
to have included in the transcript and the clerk may not include any-
thing that is not either specifically required by Rule 4 or specifically
requested. 17 2 It is important to make sure the filings necessary for
review of asserted errors on appeal are included in the transcript, or a
litigant runs the risk of having the appellate court refuse to address
the issue.173 However, it is equally important to make sure that un-
necessary filings are not requested and included; inclusion of an inor-
dinate amount of unnecessary filings could result in additional costs
being taxed to a litigant or directly to the litigant's counsel. 174

The second component of the appellate record is the bill of excep-
tions. 17 5 Nebraska Supreme Court Rule of Practice 5 requires the ap-
pellant to "file a request to prepare a bill of exceptions in the office of
the clerk of the district court at the same time the notice of appeal is
filed. At the same time, appellant shall deliver a copy of the request to

169. NEB. S.CT. R. OF PRAC. 4. See § 25-1912 (6) (providing the Nebraska Supreme
Court shall specify method of ordering and form and content of transcript).

170. NEB. S.CT. R. OF PRAc. 4A(1).

171. NEB. S.CT. R. OF PRAc. 4A(2).
172. NEB. S.CT. R. OF PRAc. 4A(3).
173. See Neece v. Severa, 5 Neb. App. 556, 559-60, 560 N.W.2d 868, 871 (1997) (stat-

ing the appellate court will not consider jury instructions complained of that are not
included in record on appeal).

174. See Pierce v. City of Ogallala, 221 Neb. 433, 443, 378 N.W.2d 140, 146-47
(1985) (ordering counsel to reimburse the appellant for the cost when counsel de-
manded the 265-page transcript that contained multiple copies of documents and irrele-
vant filings and the cost of the transcript's preparation had been taxed to the appellant).
See also In re Estate of Nicholson, 241 Neb. 447, 447-48, 488 N.W.2d 554, 555 (1992)
(stating transcript contained unnecessary filings including briefs and copies of cases).

175. NEB. S. CT. R. OF PRAc. 5. See NEB. REV. STAT. § 25-1140 (Reissue 1995) (pro-
viding procedures concerning bill of exceptions shall be governed by rules of practice
prescribed by Nebraska Supreme Court). See also NEB. REV. STAT. § 29-2020 (Reissue
1995) (providing preparation of bill of exceptions in criminal cases governed by rules for
civil cases).
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the court reporter."1 76 The appellant is required to specifically iden-
tify each portion of evidence and exhibits, offered at any hearing, that
the appellant believes are material to the issues to be raised before the
appellate court. 177 It is important to make sure that all evidence rele-
vant to any finding or conclusion of the trial court being challenged on
appeal is included in the bill of exceptions presented to the appellate
court. 178 In Nebraska, the "bill of exceptions is the only vehicle for
bringing evidence before an appellate court; evidence which is not
made a part of the bill of exceptions" will not be considered by the
appellate court.17 9 Additionally, as with the transcript, it is also im-
portant to make sure that the bill of exceptions presented to the appel-
late court contains "only matters of evidence or exhibits which are
necessary for a determination of the issues on appeal."' 8 0

Obviously the ability to have a proper bill of exceptions prepared
requires the creation of a verbatim record of relevant proceedings as
they happen. Nebraska Supreme Court Rule of Practice 5 places the
burden on the official court reporter to "make a verbatim record of the
evidence offered at trial or other evidentiary proceeding[s], including
but not limited to objections to any evidence and rulings thereon; oral
motions; and stipulations by the parties."18 1 The making of this ver-
batim record of proceedings may not be waived by the parties.182 In
addition, the official court reporter is obligated to make a verbatim
record of any other proceedings when requested by the court or any
party, including pretrial or posttrial matters, voir dire examination of
potential jurors, opening statements and closing arguments, argu-
ments on objections, motions, jury instruction conferences, and any
comment or statement made by the court in the presence of the
jury. 183

Once the transcript and bill of exceptions have been prepared, the
rules allow for either party to supplement the transcript or the bill to
include other items the party believes may be necessary for proper
resolution of the appeal. 184 With regard to the transcript, the rules

176. NEB. S.CT. R. OF PRAc. 5B(1)a.
177. NEB. S.CT. R. OF Pa~c. 5B(l)b.
178. See id. (providing "[i]f the appellant intends to urge on appeal that a finding or

conclusion is unsupported by the evidence or is contrary to the evidence, the bill of ex-
ceptions must include all evidence relevant to the finding or conclusion.").

179. E.g., Ottaco Acceptance, Inc. v. Huntzinger, 268 Neb. 258, 262, 682 N.W.2d
232, 236 (2004); Sindelar, 254 Neb. at 979-80, 581 N.W.2d at 408; Lomack v. Kohl-
Watts, 13 Neb. App. 14, 20, 688 N.W.2d 365, 369 (2004).

180. NEB. S.CT. R. OF PRAc. 5B(1)d.
181. NEB. S.CT. R. OF PRAc. 5A(1).
182. Id.
183. NEB. S.CT. R. OF PRAc. 5A(2).
184. NEB. S.CT. R. OF PRAc. 4C (providing rules for supplemental transcript); NEB.

S.CT. R. OF PRAc. 5B(1)c (providing rules for supplemental bill of exceptions).
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specifically provide that either party may request a supplemental
transcript, without leave of the appellate court, until the case is sub-
mitted to the appellate court for disposition.' 8 5 Leave of the appellate
court must be obtained to file a supplemental transcript after the case
is submitted for disposition.'8 6 A request for a supplemental bill of
exceptions must be filed within ten days after service of the request
for the initial bill of exceptions.18 7

B. BRIEFING ISSUES IN THE APPELLATE COURT

After the record has been prepared, the litigants must concern
themselves with preparing their written argument to the appellate
court: the appellate briefs. The Nebraska Supreme Court's Rules of
Practice specify all manner of details concerning the appellate briefs,
from rules about when the briefs must be filed, to detailed rules about
the proper form for the briefs, to rules about the necessary content of
the briefs.' 8 In addition, specific rules govern the bringing of cross-
appeals and challenges to the constitutionality of statutes.'8 9 Al-
though the rules can be extremely detailed, careful compliance with
them is important; as will be noted, failure to carefully comply with
the court rules can have serious consequences.

1. Timing Rules

A strict timeline for the filing of appellate briefs is detailed in Ne-
braska Supreme Court Rule of Practice 9.190 The briefs of appellants
must generally be filed within one month after the date the bill of ex-
ceptions is due to be filed.19 1 In appeals of civil or criminal trials, the
bill of exceptions is due to be filed by the official court reporter seven
weeks after the notice of appeal and request for a bill of exceptions are

185. NEB. S.CT. R. OF PRAc. 4C. See infra notes 240-64 and accompanying text (con-
cerning submission of the case for disposition by the appellate court).

186. NEB. S.CT. R. OF PRAc. 4C.

187. NEB. S.CT. R. OF PRAC. 5B(1)c.

188. See NEB. S.CT. R. OF PRAC. 9 (providing rules for appellate court briefs).

189. See NEB. S.CT. R. OF PRAC. 9D(4) (providing rules for cross-appeals); NEB. S.CT.
R. OF PRAC. 9E (providing rules for challenging constitutionality of statutes).

190. Note that Neb. S.Ct. R. of Prac. 9B(7) requires an original and sixteen copies of
Supreme Court briefs and an original and ten copies of Court of Appeals briefs to be
filed within the prescribed time limits and Neb. S.Ct. R. of Prac. 9B(6) requires service
of two copies of the brief upon the opposing party or the attorney of record.

191. NEB. S.CT. R. OF PRAC. 9A(1)b. Note that if no bill of exceptions is requested,
the briefs of appellants are due two months from the date the appeal is filed in the
appellate court. NEB. S.CT. R. OF PRAC. 9A(1)a. See State v. Rubek, 7 Neb. App. 68, 73-
76, 578 N.W.2d 502, 505-07 (1998) (stating some situations in which no bill of excep-
tions is necessary for appellate review).
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filed with the trial court.19 2 In appeals of guilty or nolo contendere
pleas in criminal cases, the bill of exceptions is due to be filed by the
official court reporter three weeks after the notice of appeal and re-
quest for a bill of exceptions are filed with the trial court.19 3 The
briefs of appellees must generally be filed within one month after the
briefs of appellants have been filed. 194 Any reply briefs by appellant
must generally be filed within fourteen days after the briefs of appel-
lees have been filed. 195

Failure to abide by the rules governing the timing of filing appel-
late briefs can have serious consequences. If an appellant fails to file a
brief within the appropriate time required by the rules, a notice will
be mailed indicating that the appellant is in default and requiring the
appellant to file a brief within ten days after receipt of such notice. 196
Failure to timely file a brief in response to such a notice "subjects the
appeal to dismissal.' 97 If an appellee fails to file a brief within the
appropriate time required by the rules, the appellee will be considered
in default and the appellant will be allowed to proceed ex parte. 198

Additionally, "[t]he hearing of a case will not be delayed by default of
either party in . . . filing briefs, unless, for good cause shown, it is
otherwise ordered."' 9 9 Finally, unless a party has timely filed a brief,
the party will not be allowed oral argument.20 0

2. Form Rules

Rule 9 also includes detailed requirements about the proper form
for appellate briefs. 20 1 The rule specifies the appropriate type and
size of paper, the appropriate type size, the appropriate margin sizes,
and the appropriate color of the brief covers (gray for briefs of appel-
lants, tan for briefs of appellees, and white for briefs of amicus).20 2

Note that Rule 9 specifically forbids the use of footnotes in appellate

192. NEB. S.CT. R. OF PRAc. 5B(3)a. But see NEB. S.CT. R. OF PRAC. 5B(4) (providing
rules governing requests by official court reporter for extension of time to file bill of
exceptions).

193. NEB. S.CT. R. OF PRAc. 5B(3)a. But see NEB. S.CT. R. OF PRAc. 5B(4) (providing
rules governing requests by official court reporter for extension of time to file bill of
exceptions).

194. NEB. S.CT. R. OF PRAC. 9A(2).

195. NEB. S.CT. R. OF PRAC. 9A(3).
196. NEB. S.CT. R. OF PRAc. 10A.

197. Id.
198. NEB. S.CT. R. OF PRAC. 10B.
199. NEB. S.CT. R. OF PaAC. 10C.
200. NEB. S.CT. R. OF PRAC. 11E(4).
201. NEB. S.CT. R. OF PRAC. 9B.
202. NEB. S.CT. R. OF PRAC. 9B(1) to (4).
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briefs. 20 3 To illustrate the detail of Rule 9, the requirements go so far
as to specify that briefs "shall be securely bound by a single staple in
the upper left-hand corner only."20 4

A party's "original submission" by way of briefs may not exceed
fifty pages. 20 5 The "original submission" of an appellant is the com-
bined total of the appellant's brief, any reply brief, and any answer
brief to a cross-appeal brought by an appellee. 20 6 The "original sub-
mission" of an appellee is the combined total of the appellee's answer
brief, any brief on cross-appeal, and any reply brief to an appellant's
answer brief on cross-appeal. 20 7 The page limitation is exclusive of
the cover, the table of contents, the table of authorities, and the certifi-
cate of mailing, but is "inclusive of all other pages and materials, in-
cluding appendixes, indexes, exhibits, and other documents of any
nature, character, kind, or description whatsoever."20 8

3. Content Rules

In addition to the detailed requirements concerning the form of
appellate briefs, Rule 9 also sets forth detailed requirements concern-
ing the content of appellate briefs. 20 9 Rule 9 specifies several sections
that must be contained within the appellate brief, in order: a cover
page, a table of contents, a table of authorities, a statement ofjurisdic-
tion, a statement of the case, assignments of error, propositions of law,
a statement of facts, and an argument.2 10 The table of contents and
table of authorities are both required to include references to the ap-
propriate pages within the brief.21 1 In addition, the cover page, the
statement of jurisdiction, the statement of the case, the assignments
of error, the statement of facts, and the argument sections all have
specific requirements that must be complied with.

The cover of the brief must contain specific information: the ap-
pellate court docket number; the case caption, listing the plaintiff in
the trial court first; the name of the court from which the appeal is
brought; the name of the trial court judge; the name of the party for

203. NEB. S.CT. R. OF PRAC. 9B(1) and (2) (providing "[t]he use of footnotes is not
permitted").

204. NEB. S.CT. R. OF PRAC. 9B(2).
205. NEB. S.CT. R. OF PRAC. 9B(5). Note that briefs of amicus curiae and briefs on

motions for rehearing are limited to fifteen pages. Id.
206. Id.
207. Id.
208. NEB. S.CT. R. OF PaAC. 9B(5).
209. NEB. S.CT. R. OF PRAc. 9C and 9D.
210. NEB. S.CT. R. OF PRAC. 9D(1). The requirements are generally the same for

both briefs of appellants and briefs of appellees, with the significant exception of the
assignments of error section which is not contained in briefs of appellees. NEB. S.CT. R.
OF PRAC. 9D(2).

211. NEB. S.CT. R. OF PRAC. 9D(1)b.
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whom the brief is filed; and information about counsel, including
name, address, telephone number, and Nebraska attorney identifica-
tion number.2 1 2 In addition, the rules specify that the cover page is to
be a particular color, depending on whose behalf the brief is filed. The
color designations are gray for briefs of appellants, tan for briefs of
appellees, and white for briefs of amicus.2 13

The statement of jurisdiction "must identify the statute, court
rule, or case law believed to confer jurisdiction on the" appellate
court. 2 14 The statement must also include "relevant facts establishing
why the judgment or order sought to be reviewed is an appealable or-
der."2 15 In addition, the statement must provide information demon-
strating that a final judgment has been rendered and entered and that
the appeal was perfected in a timely manner: the date of entry of the
judgment or order to be reviewed, information about any motion that
may have tolled or terminated the running of the applicable time in
which to file an appeal, the date of filing the notice of appeal and de-
positing the docket fee (or the granting of an order to proceed in forma
pauperis), and information necessary to show that an interlocutory
appeal is authorized if the order to be reviewed adjudicates fewer than
all the claims or the rights and liabilities of fewer than all the
parties.

2 16

The statement of the case is required to indicate the issues before
the appellate court. 2 17 In order, the statement of the case must indi-
cate the kind of action or nature of the case, the issues actually tried
in the trial court, how the trial court decided the issues and what judg-
ment or decree was entered by the trial court, and the scope of the
appellate court's review. 2 18

Appellate briefs must include "[a] separate, concise statement of
each error a party contends was made by the trial court."219 The as-
signments of error must each be separately numbered and
paragraphed. 2 20 The assignments of error section is particularly im-
portant in the appellate brief because the rule specifies that the appel-

212. NEB. S.CT. R. OF PRAC. 9B(3).
213. NEB. S.CT. R. OF PRAC. 9B(4).
214. NEB. S.CT. R. OF PRAc. 9D(1)c.
215. Id. See supra notes 41-90 and accompanying text (concerning final appealable

orders).
216. NEB. S.CT. R. OF PRAc. 9D(1)c. See supra notes 24-40 and accompanying text

(concerning rendition and entry of judgment). See also supra notes 91-163 and accom-
panying text (concerning perfecting the appeal) and supra notes 64-76 and accompany-
ing text (concerning multiple claims and/or multiple parties).

217. NEB. S.CT. R. OF PRAC. 9D(1)d.
218. Id. Note that Rule 9D(1)d makes an exception to these requirements for origi-

nal actions brought in the Nebraska Supreme Court. Id.
219. NEB. S.CT. R. OF PRAC. 9D(1)e.
220. Id.
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late court's "consideration of the case will be limited to errors assigned
and discussed."2 2 1 A litigant must take care to provide specific assign-
ments of error because "[a] generalized and vague assignment of error
that does not advise an appellate court of the issue submitted for deci-
sion will not be considered."2 22 The Nebraska appellate courts will
decline to consider any assertion of error that is not both properly as-
signed as error in the assignments of error section and properly ar-
gued in the argument section.22 3 Assigning the asserted error in the
assignments of error section but not arguing it in the argument sec-
tion can prove fatal to a litigant's claim on appeal, 22 4 as can arguing
the assertion in the argument section but not assigning it in the as-
signments of error section.2 25

The statement of facts section must be presented in narrative
form, and must include a recitation of all factual matters necessary to
appellate consideration of the case. 22 6 Additionally, litigants are re-
quired to annotate to the record each and every recitation of fact,
whether in the statement of facts section or elsewhere in the appellate
brief.2 27 Proper annotations to the record are especially necessary in
cases when the record presented to the appellate court is particularly
large; in such cases, proper annotations to the record can save the ap-
pellate court from spending a great deal of needless time and re-

221. Id.
222. E.g., Trieweiler v. Sears, 268 Neb. 952, 967, 689 N.W.2d 807, 827 (2004); The

Five J's, Inc. v. B & S Props., Inc., 11 Neb. App. 370, 372, 650 N.W.2d 257, 260 (2002).
But see State v. Egger, 8 Neb. App. 740, 748, 601 N.W.2d 785, 793 (1999) (stating that
the appellate court may review alleged errors that are argued but not assigned if the
Appellee has argued in response to the allegation of error).

223. Misle v. HJA, Inc., 267 Neb. 375, 382, 674 N.W.2d 257, 263 (2004) (stating "an
alleged error must be both specifically assigned and specifically argued in the brief of
the party asserting the error").

224. E.g., Barnett v. City of Scottsbluff, 268 Neb. 555, 562, 684 N.W.2d 553, 559
(2004) (declining to consider assertions which were assigned but not argued); State ex
rel. City of Alma v. Furnas County Farms, 266 Neb. 558, 579, 667 N.W.2d 512, 529
(2003) (same); Gilroy v. Ryberg, 266 Neb. 617, 622, 667 N.W.2d 544, 551 (2003) (same);
Shipferling v. Cook, 266 Neb. 430, 434, 665 N.W.2d 648, 652 (2003) (same); Harsh Int'l,
Inc. v. Monfort Indus., Inc., 266 Neb. 82, 90, 662 N.W.2d 574, 581 (2003) (same); Hass v.
Neth, 265 Neb. 321, 325, 657 N.W.2d 11, 18 (2003) (same); In re Lincoln Elec. Sys., Inc.,
265 Neb. 70, 80, 655 N.W.2d 363, 372 (2003) (same).

225. E.g., In re Claims Against Atlanta Elevator, Inc., 268 Neb. 598, 603-04, 685
N.W.2d 477, 484 (2004) (declining to consider assertions which were argued but not
assigned); Gilroy, 266 Neb. at 622, 667 N.W.2d at 552 (same); Furnas County Farms,
266 Neb. at 575-76, 667 N.W.2d at 526-27 (same); Forget v. State ex rel. State Bd. of
Public Accountancy, 265 Neb. 488, 492, 658 N.W.2d 271, 275 (2003) (same); Bruna, 12
Neb. App. at 829, 686 N.W.2d at 615 (same); The Five J's, Inc., 11 Neb. App. at 372, 650
N.W.2d at 260 (same).

226. NEB. S.CT. R. OF PRAC. 9D(1)g.

227. Id.
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sources attempting to locate pertinent factual matters in the
voluminous record. 22 8

Finally, the argument section must separately present each issue
presented for appellate disposition, supported by relevant legal au-
thority.2 29 As noted above, it is important to make sure that all al-
leged errors are both properly assigned in the assignments of error
section and also properly argued in the argument section; the failure
to do so can be fatal to the appeal. 2 30

4. Content Rules for Cross-Appeals

If an appellee desires to bring a cross-appeal, he or she must be
careful to follow the specific content rules for cross-appeals set forth in
Rule 9.231 A litigant presenting a cross-appeal must note the cross-
appeal on the cover of the brief and set forth the cross-appeal in a
separate section within the brief.23 2 The cross-appeal section of the

brief must be prepared in the same manner as an ordinary appellant's
brief.23 3 The Nebraska appellate courts have repeatedly indicated
that they will refuse to address attempted cross-appeals if the brief
does not follow these rules. 23 4 As such, careful compliance with the
rules is mandatory to successfully bringing a cross-appeal.

228. See Stephens v. Pillen, 12 Neb. App. 600, 604-05, 681 N.W.2d 59, 64 (2004)
(noting appellant failed to properly annotate factual statements to record consisting of
1500 pages of testimony and 129 exhibits and stating "the plaintiffs appellate counsel's
failure to provide even examples of testimony which support[ed] an award of damages
made resolution of [the] case more time consuming and difficult than necessary.").

229. NEB. S.CT. R. OF PRAC. 9D(1)h.
230. See supra notes 220-26 and accompanying text (concerning necessity of both

assigning and arguing errors).
231. See NEB. S.CT. R. OF PRAC. 9D(4) (providing rules for cross-appeals).
232. NEB. S.CT. R. OF PRAC. 9D(4).
233. Id. See supra notes 202-31 and accompanying text (concerning preparation of

ordinary appellate briefs).
234. See Trieweiler, 268 Neb. at 967, 689 N.W.2d at 827 (refusing to consider a pur-

ported cross-appeal where appellee failed to properly designate the cross-appeal); Gour-
ley ex rel. Gourley v. Nebraska Methodist Health Sys., Inc., 265 Neb. 918, 957, 663
N.W.2d 43, 77 (2003) (refusing to address a purported cross-appeal where appellees
"'did not comply with most of the procedural requirements of [rule] 9D(4).'"); Schindler
v. Walker, 256 Neb. 767, 780-81, 592 N.W.2d 912, 921-22 (1999) (refusing to grant af-
firmative relief on a purported cross-appeal where appellee failed to properly designate
the cross-appeal); I.P. Homeowners, Inc. v. Morrow, 12 Neb. App. 119, 125, 668 N.W.2d
515, 521 (2003) (declining to address a purported cross-appeal where appellees failed to
designate the cross-appeal and comply with procedural rules for bringing cross-appeal);
Michael B., 11 Neb. App. at 361, 652 N.W.2d at 631 (refusing to address a purported
cross-appeal where appellee failed to fulfill the requirements of Rule 9D(4)); Richardson
v. Anderson, 8 Neb. App. 923, 935-36, 604 N.W.2d 427, 435-36 (2000) (refusing to ad-
dress a purported cross-appeal where appellee failed to properly designate the cross-
appeal and set forth the cross-appeal in separate section of brief).
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5. Special Rules for Challenging the Constitutionality of Statutes

In Nebraska, challenges to the constitutionality of statutes are
within the exclusive appellate jurisdiction of the Nebraska Supreme
Court; the Nebraska Court of Appeals does not have jurisdiction to
rule on such challenges. 2 35 Special rules must be complied with to
properly challenge the constitutionality of a statute. 236 Any party
challenging the constitutionality of a statute "must file and serve a
separate written notice thereof with the Supreme Court Clerk at the
time of filing such party's brief."2 3 7 In addition, if the Nebraska Attor-
ney General is not already a party to the appeal, the party must also
serve on the Attorney General a copy of the appellate brief raising the
issue and must file proof of such service with the Nebraska Supreme
Court Clerk's office. 2 38

C. SUBMISSION AND ARGUMENT ISSUES IN THE APPELLATE COURT

If the appellate court has jurisdiction and the appeal has been
properly perfected, and once the record has been properly prepared
and the case has been briefed by the parties, the case will be ready for
submission to the appellate court for disposition, either without argu-
ment or with oral argument. 23 9 As a general rule, cases are consid-
ered eligible for submission any time after the appellee's brief has
been filed. 240 Rule 11 sets forth the various methods for submission,
guidelines for the scheduling of cases for submission, and the rules
governing oral argument in cases submitted with argument. 241

There are a number of situations in which cases may be submit-
ted for disposition without oral argument. The parties may waive oral
argument and submit the case for disposition based solely on the
briefs.2 42 The court may order any case to be submitted without argu-

235. NEB. REV. STAT. § 24-1106 (1). See Bartunek, 2 Neb. App. at 611, 513 N.W.2d
at 554 (stating "we recognize that the Nebraska Court of Appeals does not have jurisdic-
tion to determine the constitutionality of a statute."). But see State v. Ruisi, 9 Neb. App.
435, 440, 616 N.W.2d 19, 24 (2000), disapproved on other grounds, State v. Decker, 261
Neb. 382, 622 N.W.2d 903 (2001) (stating that the Court of Appeals does have jurisdic-
tion to consider the constitutionality of ordinances); State v. Champoux, 5 Neb. App. 68,
71, 555 N.W.2d 69, 71 (1996) (same).

236. See NEB. S.CT. R. OF PRAC. 9E (providing rules for challenging constitutionality
of statutes).

237. NEB. S.CT. R. OF PRAC. 9E.
238. Id. The Attorney General must be served within 5 days of the filing of the brief

with the Supreme Court Clerk. Id.
239. See NEB. S.CT. R. OF PRAC. 11 (providing rules for scheduling, argument, and

submission).
240. NEB. S.CT. R. OF PRAC. 11A.
241. NEB. S.CT. R. OF PRAC. 11.
242. NEB. S.CT. R. OF PRAC. 11E(6).
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ment, upon notice given to the parties. 24 3 In addition, the rules specif-
ically mandate that some cases must be submitted without
argument.24 4 For example, no oral argument is allowed in criminal
cases when the accused entered a guilty or nolo contendere plea or in
criminal cases when the sole assignment of error is an assertion that
the sentence imposed by the trial court was excessive or excessively
lenient.

24 5

Cases submitted for disposition with oral argument are scheduled
for argument based upon whether they are considered "advanced"
cases or "non-advanced" cases.24 6 Advanced cases "are scheduled for
oral argument as soon as the appellee's brief is due to be filed."24 7 The
rules specify that the following types of cases are automatically in-
cluded in the classification of advanced cases for scheduling: criminal
cases, workers' compensation cases, unemployment cases, custody
cases, original action cases, and Tax Equalization and Review Com-
mission cases.2 48 In addition, parties can file a motion with the appel-
late court requesting to have their case advanced for oral argument if
the case does not otherwise fit within any of the types of cases auto-
matically considered advanced.2 4 9 Non-advanced cases are scheduled
for oral argument when the appellee's brief is actually filed.2 50 Non-
advanced cases are scheduled for oral argument in whatever slots re-
main on the call after the advanced cases are scheduled. 25 1

When cases are scheduled for oral argument, they are placed on
either the proposed call or the final call. 2 52 The proposed call is a list
of cases that are ready for argument and are likely to be scheduled for
argument during an upcoming session of the court.253 The proposed

243. NEB. S.CT. R. OF PRnc. llB(1.

244. NEB. S.CT. R. OF PRAC. 11E(4) and llE(5).
245. NEB. S.CT. R. OF PRAC. 11E(5)a and b. See NEB. S.CT. R. OF PRAc. 11E(4) (pro-

viding no party is permitted argument unless he or she has filed a brief).
246. See NEB. S.CT. R. OF PRnc. 1lB(2) to (4) (providing categories of advanced

cases).
247. NEB. S.CT. R. OF PRAC. 1lB(2).
248. NEB. S.CT. R. OF PAnc. 1lB(2). Also included in the classification of advanced

cases are the following, less common, types of cases: questions certified by other courts,
cases where a 'case stated' has been prepared and filed, and appeals from the Depart-
ment of Water Resources. Id.

249. NEB. S.CT. R. OF PPAC. 11B(3).
250. NEB. S.CT. R. OF PRAc. 1lB(4). This rule specifies that scheduling of non-ad-

vanced cases is based solely on the date the appellee's brief is actually filed, regardless
of the order in which cases were docketed in the appellate court. As a result, it is possi-
ble that one non-advanced case could be scheduled for argument before a non-advanced
case that was docketed earlier if the appellee's brief in the earlier case is delayed as, for
example, when a continuance is granted for the filing of the appellee's brief.

251. NEB. S.CT. R. OF PRAC. 11B(4).
252. See NEB. S.CT. R. OF PRAC. 11C and D (providing rules for proposed and final

calls).
253. NEB. S.CT. R. OF PRAC. 11C.
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call is available online at http://court.nol.org (last viewed December 7,
2005). All advanced cases listed on the proposed call will be scheduled
for the particular upcoming session, and most non-advanced cases will
be scheduled for the particular session. 25 4 The purpose of the pro-
posed call is to allow parties and counsel to plan ahead for when their
case will be argued.25 5 Once a case is placed on the proposed call, the
case generally cannot be continued unless the court grants leave for a
continuance; to request a continuance, a litigant must file an applica-
tion, "accompanied by a showing of exceptional cause."2 56

The final call is a list of cases scheduled for argument in the cur-
rent session of the court.2 57 The final call is also available online at
http://court.nol.org. Cases listed on the final call are generally called
in the order listed, unless the appellate court elects to call cases out of
order.2 58 Once a case is placed on the final call, the case generally
cannot be continued unless the court grants leave for a continuance; to
request a continuance, a litigant must file an application, "accompa-
nied by a showing of exceptional cause."2 59

The basic rules governing the procedures for oral argument are
set forth in Nebraska Supreme Court Rule of Practice 11. Generally,
each side is allotted ten minutes to present oral argument, unless the
court orders additional time or grants additional time upon the appli-
cation of a party.260 The appellant always goes first at argument, fol-
lowed by the appellee, and then the appellant is afforded rebuttal if
the appellant has any time remaining. In the Nebraska appellate
courts, the appellant automatically has two minutes of his or her ten
minute period reserved for rebuttal, unless the appellant specifically
requests to reserve a greater or lesser time. 26 1 Additionally, during
oral argument, there are indicator lights on the lectern that notify the
speaker of how much of the ten minute time period remains.26 2 A
green light indicates the beginning of the speaker's time; the light
changes to amber when the speaker has two minutes remaining, re-
gardless of whether the speaker has requested to reserve a greater or

254. Id.
255. Id.
256. Id.
257. NEB. S.CT. R. OF Pii.Ac. llD.
258. Id. Note that although the rule specifies that cases are heard in the order

listed, the call itself specifically indicates that all cases are "subject to call" at the begin-
ning of the particular session.

259. Id.
260. NEB. S.CT. R. OF PAc. llE(1).
261. See the information provided on the final call, located at http://court.nol.org for

an explanation of rebuttal time and the meaning of the various indicator lights on the
lectern.

262. Id.
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lesser time for rebuttal; the light changes to red when the speaker is
completely out of time.

2 6 3

IV. APPELLATE DISPOSITIONS

Once the case has been presented to the appellate court, has been
briefed and, when appropriate, argued, and has been submitted to the
court for disposition, the case may be disposed of by the appellate
court in a variety of ways: opinion-published, non-published, or
memorandum; or summary disposition, either on motion of a party or
on motion of the court and including summary dismissal, summary
affirmance, or other summary disposition. There are standards set
forth both by court rule and by Nebraska statute governing when
opinions of the appellate courts are published or non-published and
governing the relative precedential effect of such opinions. 264 There
are also standards set forth both by court rule and by Nebraska stat-
ute governing the filing and resolution of motions in the appellate
courts.2 65 Finally, it is important for litigants to be aware of the alter-
natives for seeking additional consideration once an order has been
entered disposing of the case, either by opinion or summary motion.2 66

A. DISPOSITION BY OPINION

The Honorable Anthony M. Kennedy, Associate Justice of the
United States Supreme Court, was the featured speaker at the 2000
Creighton University School of Law Annual Dinner. During his pres-
entation he commented that "[the volumes of law books that sit on
our shelves contain the moral history of our nation, as told through
the stories and wisdom of great justices and legal advocates who have
gone before us."26 7 Both the Nebraska Supreme Court and the Ne-
braska Court of Appeals, naturally, dispose of a significant number of
cases every year by way of written opinion, memorialized in those law
books. There are specific rules pertaining to disposition by written
opinion in each court.

263. Id.
264. See infra notes 267-88 and accompanying text (concerning disposition by

opinions).
265. See infra notes 289-314 and accompanying text (concerning disposition by

motions).
266. See infra notes 315-28 and accompanying text (concerning motions for rehear-

ing and petitions for further review).
267. The 2000 Annual Dinner was held on September 28, 2000, at the Strategic Air

Command Museum.
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1. Opinions of the Supreme Court

The Nebraska Supreme Court releases published written opinions
on the Friday of every week.2 68 The Supreme Court prepares a writ-
ten opinion "in cases where the court believes explanation of its deci-
sion is required or that the case is of value as a precedent." 26 9 A copy
of the opinion is mailed to counsel and pro se parties.2 70 The official
version of the Supreme Court opinion is "the final, edited version
which appears in the bound volume of the Nebraska Reports."2 7 1 In
addition to published written opinions, the Supreme Court also re-
leases memorandum opinions in cases when the court does not believe
the case is of value as a precedent. 27 2 The Nebraska courts' website,
http://court.nol.org, posts the published written opinions and a list of
all cases disposed of by memorandum opinion.

In 2004, there were 265 cases docketed in the Nebraska Supreme
Court. 2 7 3 During the course of 2004, the Supreme Court disposed of a
total of 259 cases, 205 by way of written opinion.2 74 As such, in the
Nebraska Supreme Court, disposition by way of written opinion is by
far the most common form of disposition.

2. Opinions of the Court of Appeals

Disposition of cases by opinion in the Nebraska Court of Appeals
is controlled both by statute and by court rule.2 75 The Court of Ap-
peals prepares a written opinion "in cases where the court believes
explanation of its decision is required or that the case is of value as a
precedent."2 76 A copy of the opinion is mailed to counsel and pro se
parties.2 77 The Court of Appeals releases three different types of writ-
ten opinions: opinions "designated for permanent publication," opin-
ions "not designated for permanent publication," and memorandum
opinions. 27 s

268. See NEB. S.CT. R. OF PRAC. 12A (providing for release of opinions).
269. NEB. S.CT. R. OF PRAC. 12A.
270. NEB. S.CT. R. OF PRAC. 12B.

271. NEB. S.CT. R. OF PRAC. 12C. Note that Nebraska appellate opinions are also
bound in West's Northwest regional reporter (N.W. and N.W.2d).

272. Contra NEB. S.CT. R. OF PRAC. 12A (providing for the release of written opin-
ions where explanation is necessary or case will serve as precedent).

273. Statistical data received from the Clerk of the Nebraska Supreme Court and
Nebraska Court of Appeals.

274. Id.
275. NEB. REV. STAT. § 24-1104 (Cum. Supp. 2004); NEB. S.CT. R. OF PRAc. 2E.

276. NEB. S.CT. R. OF PRAc. 2E(1).

277. NEB. S.CT. R. OF PRAc. 2E(2).

278. NEB. REV. STAT. § 24-1104; NEB. S.CT. R. OF PRAc. 2E.
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Opinions of the Court of Appeals are designated for permanent
publication only when specifically ordered by the court. 27 9 Opinions
that are designated for permanent publication "may be cited in all
courts and tribunals in the State of Nebraska"28 0 and "shall be fol-
lowed as precedent by the courts and tribunals inferior to the Court of
Appeals."28 1 Section 24-1104 (2) sets forth standards for the Court of
Appeals to use in determining whether to designate an opinion for
permanent publication. The Court of Appeals considers whether the
opinion "enunciates a new rule of law;" whether the opinion "applies
an established rule of law to a factual situation significantly different
from that in [other] published opinions;" whether the opinion "resolves
or identifies a conflict between prior Court of Appeals decisions;"
whether the opinion "will contribute to legal literature by collecting
case law or reciting legislative history;" and whether the opinion "in-
volves [an issue] of substantial and continuing public interest."28 2

Unless the opinion satisfies one of those standards, the Court of Ap-
peals may not designate the opinion for permanent publication. 28 3

As noted, opinions of the Court of Appeals are not designated for
permanent publication unless specifically ordered by the court.284

Opinions that are not designated for permanent publication "may be
cited only when such case is related, by identity between the parties or
the causes of action, to the case then before the court"28 5 and do not
serve as precedent in inferior courts.28 6

The Nebraska courts' website, http://court.nol.org, posts the writ-
ten opinions of the Court of Appeals that are designated for perma-
nent publication and that are not designated for permanent
publication. In addition, the Court of Appeals sometimes issues mem-
orandum opinions, which are not posted; however, a list of all cases
disposed of by memorandum opinion is posted on the website. The
Court of Appeals releases opinions on the Tuesday of each week.

In 2004, there were 1408 cases docketed in the Nebraska Court of
Appeals. 28 7 During the course of 2004, the Court of Appeals disposed

279. NEB. REV. STAT. § 24-1104(1).
280. NEB. S.CT. R. OF PRAc. 2E(4).
281. NEB. S.CT. R. OF PRAc. 2E(5). Opinions of the Court of Appeals, which are des-

ignated for permanent publication, constitute binding precedent on inferior courts until
"modified or overruled by the Nebraska Supreme Court." Id.

282. NEB. REV. STAT. § 24-1104(2).
283. NEB. REV. STAT. § 24-1104; NEB. S.CT. R. OF PRAc. 2E(6).
284. NEB. REV. STAT. § 24-1104 (1).
285. NEB. S.CT. R. OF PaAc. 2E(4).
286. Contra NEB. S.CT. R. OF PRAc. 2E(5) (providing that opinions designated for

permanent publication shall be followed as precedent in inferior courts).
287. Statistical information received from the Clerk of the Nebraska Supreme Court

and Nebraska Court of Appeals.
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of a total of 1338 cases, 504 by way of written opinion.28 8 As such, in
the Court of Appeals only slightly more than 1/3 of all cases are dis-
posed of by way of written opinion.

B. DISPOSITION ON MOTION

As should be obvious from the above statistical data, a significant
proportion of cases initially presented to the appellate courts in Ne-
braska are disposed of not by written opinion but by ruling on mo-
tions, either brought by the parties or by the appellate court itself.
Disposition on motion can result, inter alia, in a case being summarily
dismissed, summarily affirmed, or summarily reversed. The court
rules set forth specific guidelines for such motions.

1. Motion of a Party

Rule 7 sets forth the guidelines for summary motions made by
parties. 28 9 The rules specifically provide for several summary mo-
tions by parties: motions for summary dismissal, motions for sum-
mary affirmance, stipulations for summary reversal, and suggestions
of mootness. 2 90 In addition, parties may file other motions not specifi-
cally listed. 29 1 Specific criteria apply to each motion.

A party may file a motion to have a case summarily dismissed for
lack of jurisdiction "at any time after an appeal has been docketed."2 9 2

The party must support the motion for dismissal by documenting the
claimed lack of jurisdiction with references to the dispositive portions
of the record and controlling law that support a finding that the appel-
late court lacks jurisdiction.2 9 3 A party may also file a motion to have
a case summarily affirmed without oral argument "after the appel-
lant's brief has been filed or the time for filing has expired." 29 4 A mo-
tion for summary affirmance is appropriate only when "the questions
presented for review are so unsubstantial as not to require argu-
ment."2 95 The party must support the motion for affirmance by docu-
menting the alleged lack of substance of the questions presented on

288. Id.
289. NEB. S.CT. R. OF PRAc. 7B. See NEB. S.CT. R. OF PRAc. 7C and 7D (providing

the rules for stipulations for summary reversal and suggestions of mootness by the
parties).

290. NEB. S.CT. R. OF PRAc. 7B, 7C, and 7D.
291. NEB. S.CT. R. OF PRAc. 6. Rule 6 sets forth specific content and form require-

ments for general motion practice in the Nebraska appellate courts, including provi-
sions concerning briefs to accompany motions.

292. NEB. S.CT. R. OF PRAc. 7B(1).
293. Id. See supra notes 6-90 and accompanying text (concerning jurisdiction of the

appellate court); notes 91-122 and accompanying text (concerning perfecting appeals).
294. NEB. S.CT. R. OF PRAc. 7B(2).
295. Id.
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appeal with references to the dispositive portions of the record and
controlling law that support affirming the decision of the lower
court. 2 9 6 The rules specifically allow a party, when appropriate, to
join a motion to dismiss with a motion to affirm. 2 9 7

In addition, the parties may file a stipulation for summary rever-
sal of a case "[a]t any time after an appeal has been docketed." 298 A
stipulation for reversal is appropriate when "grounds exist for sum-
mary reversal of the order or judgment appealed from, such as a prior
controlling appellate decision which is dispositive of the appeal or the
existence of a clear error of law."2 99 The parties must support the
stipulation for reversal by documenting the legal authority deemed to
be controlling, and the stipulation must be executed by all parties to
the appeal. 30 0

In appeals from both prison disciplinary decisions and postconvic-
tion relief actions, the parties have an affirmative duty to inform the
appellate court if the criminal defendant is no longer in custody under
a sentence. 30 1 In such cases, if the criminal defendant is no longer in
custody, the issue of the disciplinary proceeding or the issue of the
postconviction relief action may become moot.30 2 If any party deter-
mines that the issue presented in such a case has been rendered moot,
the party is required to advise the appellate court by filing a "sugges-
tion of mootness."30 3

Parties may file written objections to any summary motion or sug-
gestion of mootness.30 4 Written objections must be filed within ten
days from the date of service of the motion or suggestion. 30 5 Sum-
mary motions and suggestions of mootness are deemed submitted to
the appellate court for disposition upon the filing of written objections,
the expiration of the time for filing objections, or the express waiver of

296. Id.
297. NEB. S.CT. R. OF PRAc. 7B(3).

298. NEB. S.CT. R. OF PRAc. 7C(1).

299. Id.
300. Id.
301. NEB. S.CT. R. OF PR"c. 7D(1).

302. Id. See State v. Costanzo, 242 Neb. 478, 478-79, 495 N.W.2d 904, 904-05 (1993)
(stating that because criminal defendant was no longer in custody his appeal in postcon-
viction relief case was deemed moot and was dismissed).

303. NEB. S.CT. R. OF PRAc. 7D(2). Also note that the Nebraska Supreme Court has
indicated that a suggestion of mootness may properly be filed in other types of cases
where the issues presented on appeal have become moot. See ProData Computer Servs.,
Inc. v. Ponec, 256 Neb. 228, 235, 590 N.W.2d 176, 181-82 (1999) (stating the rule which
provided for the suggestion of mootness and indicating parties may, in interest of judi-
cial economy, file such motions when "appellate issues have become moot during the
pendency of the appeal and such mootness is not reflected in the record.").

304. NEB. S.CT. R. OF PRAc. 7B(4) and 7D(2)b.
305. NEB. S.CT. R. OF PRAc. 7B(4) and 7D(2)b.
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the right to file objections. 30 6 Further, it is important for parties to be
aware that the general time for filing appellate briefs is not automati-
cally extended by the filing of summary motions or suggestions of
mootness. 30 7 Additionally, it is customary for parties to support mo-
tions and/or written objections with a concise brief.

2. Motion of the Court

In addition to summary motions made by parties, summary mo-
tions may be made on the appellate court's own motion. Nebraska Su-
preme Court Rule of Practice 7 sets forth the guidelines for summary
motions made by the appellate court. The rule specifically provides
for several summary dispositions on the appellate court's motion:
summary dismissal, summary affirmance, and summary reversal. 30 8

The appellate court may summarily dismiss an appeal "[w]hen
the court determines it lacks jurisdiction."30 9 In such a case, the ap-
pellate court will enter an order indicating, "APPEAL DISMISSED.
See rule 7A(2)." 3 10 The appellate court may summarily affirm a lower
court ruling when the court determines that "the judgment is based on
findings of fact which are not clearly erroneous," "the evidence in sup-
port of a jury verdict is not insufficient," "the judgment or order is
supported by substantial evidence in the record as a whole," or "no
error of law appears" and the court also determines that a detailed
written opinion would have no precedential value. 3 1 1 In such a case,
the appellate court will enter an order indicating, "AFFIRMED. See
rule 7A(1)." 3 12 Finally, the appellate court may summarily reverse a
lower court ruling and remand a case "[w]hen the court determines
that grounds may exist for summary reversal of the order or judgment
appealed from, such as a prior controlling appellate decision which is
dispositive of the appeal or a clear error of law exists."3 13 In such a
case, the appellate court must issue a show cause order first, indicat-
ing the legal authority deemed to be controlling, and must give the
parties an adequate opportunity to respond before entering an order
summarily reversing the lower court's ruling.3 14

306. NEB. S.CT. R. OF PRAc. 7B(5) and 7D(2)c.
307. NEB. S.CT. R. OF PRAc. 7B(7) and 7D(2)f. See supra notes 191-201 and accom-

panying text (concerning timing requirements for filing appellate briefs).
308. NEB. S.CT. R. OF PRAc. 7A(1) to (3).
309. NEB. S.CT. R. OF PRAc. 7A(2).

310. Id.
311. NEB. S.CT. R. OF PRAc. 7A(1) a to d.

312. NEB. S.CT. R. OF PRAc. 7A(1).
313. NEB. S.CT. R. OF PRAc. 7A(3).

314. Id.
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C. FURTHER CONSIDERATION

Once an appellate case has been disposed of, either by opinion or
by motion, an aggrieved party can seek further consideration. Both
Nebraska statutes and court rules provide avenues for further consid-
eration in the appellate courts, including motions for rehearing and
petitions for further review.3 15 There are specific concerns applicable
to each avenue of further consideration.

A motion for rehearing can be filed to seek further consideration
of a disposition in either the Nebraska Supreme Court or the Ne-
braska Court of Appeals. 3 16 "A motion for rehearing and brief in sup-
port must be filed within 10 days after the release of the opinion of the
court or the entry of the order of the court disposing of the appeal. '3 17

The motion only needs to indicate that the party is seeking rehearing;
the brief must include tables, assignments of error, propositions of
law, and argument, and the assignments of error section must specifi-
cally and separately indicate the claimed mistakes, inaccuracies, or
omissions in the appellate court's disposition. 3 18 Other parties may
file a response to the motion for rehearing within ten days after the
motion is filed. 3 19 Finally, the rules specify that "[o]ral argument is
not permitted on a motion for rehearing."320

If disposition is by the Nebraska Court of Appeals, a petition for
further review can be filed asking for further consideration by the Ne-
braska Supreme Court.32 1 A "petition for further review and memo-
randum brief in support must be filed within 30 days after the release
of the opinion of the Court of Appeals or the entry of the order of the
Court of Appeals finally disposing of the appeal, whichever occurs
later."3 22 The petition and brief must "set forth a separate, concise
statement of each error alleged to have been made by the Court of
Appeals, all of which must be annotated to the record."3 2 3 Addition-

315. See NEB. REV. STAT. § 24-1107 (Reissue 1995) (providing for petitions for fur-
ther review); NEB. S.CT. R. OF PRAC. 13 (providing for motions for rehearing); NEB. S.CT.
R. OF PRAc. 2F to H (providing rules for further review).

316. NEB. S.CT. R. OF PRAC. 13A.
317. NEB. S.CT. R. OF PRAC. 13A. The rule actually specifies that an original and ten

(10) copies of the motion and brief must be filed in the Court of Appeals and that an
original and sixteen (16) copies must be filed in the Supreme Court. Id.

318. NEB. S.CT. R. OF PRAC. 13C and D.
319. NEB. S.CT. R. OF PRAC. 13F.
320. NEB. S.CT. R. OF PRAC. 13H.
321. NEB. REV. STAT. § 24-1107; NEB. S.CT. R. OF PRAc. 2F to H.
322. NEB. S.CT. R. OF PRAc. 2F(1). The rule actually specifies that an original and

seven (7) copies of the petition and brief must be filed. Also note that a timely filed
motion for rehearing tolls the time for filing a petition for further review. NEB. S.CT. R.
OF PRAC. 13A.

323. NEB. S.CT. R. OF PRAc. 2F(3).
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ally, the brief must discuss the assignments of error. 32 4 Other parties
may file a response to the petition for further review within ten days
after the petition is filed.3 25 The rules specify that "[o]ral argument is
not permitted on a petition for further review." 32 6 It is important to
note that further review "is not a matter of right, but of judicial discre-
tion" and that the Supreme Court can and will limit the issues to be
addressed on further review. 32 7 If the Supreme Court grants further
review, the court may order the parties to file additional briefs and
may order oral argument. 328

V. MORE EFFECTIVE ADVOCACY ON APPEAL

Although compliance with the myriad of considerations and rules
discussed above is mandatory for successfully bringing an appeal,
mere compliance is only the beginning for bringing a successful ap-
peal. Inasmuch as successfully getting the issues before the appellate
court is only half the battle, it is certainly appropriate to give equal
consideration to the other half of the battle: how to be successful in
getting the desired relief on those issues on appeal. To be successful
on appeal, a litigant must consider a number of techniques for being a
more effective appellate advocate. Initially, the litigant must take
time to carefully consider and thoroughly understand the applicable
standards of review that will govern the issues being raised on ap-
peal.3 2 9 In addition, there are a number of sure-fire ways for the liti-
gant to improve the quality and effectiveness of the appellate brief 33 0

and the oral argument. 3 3 1

A. THE STANDARD OF REVIEW

Perhaps the single most important component of successful and
effective appellate advocacy is a clear understanding of the concept of
standards of review and how to use the standards in a given case. 33 2

Standards of review serve to "distribute power within the judicial

324. Id.
325. NEB. S.CT. R. OF PRAc. 2F(4). Note that "[t]he response and supporting brief

shall not exceed 10 pages." Id.
326. NEB. S.CT. R. OF PRAc. 2F(6).
327. NEB. S.CT. R. OF PaAc. 2G.
328. NEB. S.CT. R. OF PRAc. 2H.
329. See infra notes 332-93 and accompanying text (concerning standards of

review).
330. See infra notes 394-419 and accompanying text (concerning more effective

briefing).
331. See infra notes 420-29 and accompanying text (concerning more effective

arguing).
332. See Hon. Jacques L. Wiener, Jr., Ruminations from the Bench: Brief Writing

and Oral Argument in the Fifth Circuit, 70 TUL. L.REv. 187, 189 (1995) (stating "no
single concept is more important than the standard of review.").

20051
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branch by defining the relationship between trial and appellate
courts."33 3 There are a host of metaphors available to describe the
function of the standard of review: the standard of review acts as the
lens through which the appellate court will view the appeal, 33 4 the
hurdle over which the appellant must jump,3 35 the appellate court's
measuring stick,3 36 or "the decibel level at which the appellate advo-
cate must play to catch the judicial ear."33 7 No matter the metaphor,
standards of review serve to define the parameters of an appellate
court's authority to determine whether the trial court committed re-
versible error by dictating the level of deference an appellate court
must give to the particular trial court decision being challenged. 3 38

The appropriate standard of review, working hand in hand with
the scope of review, 33 9 will dictate the outcome of many appeals. 340

As such, it is crucial for litigants to properly identify the appropriate
standard of review applicable to each issue on appeal and to apply
that standard to the facts, evidence, and substantive law to success-
fully advocate for a particular outcome. The appellate court will ulti-
mately determine the appropriate standards of review in every case
presented for disposition, so a litigant who does not take the time to
identify the appropriate standards for the issues presented misses a
golden opportunity to couch the entire appellate case in the context of
the standard of review and convince the appellate court that the stan-
dard is or is not satisfied in the particular case.

Determining the appropriate standard of review for a particular
issue on appeal requires that the litigant consider a number of influ-
ences, including the type of error alleged (law, fact, or mixed), and the
decision-maker whose decision is being appealed (judges, juries, or ad-
ministrative bodies). Although there are variations, there are prima-

333. W. Wendell Hall, Standards of Review in Texas, 34 ST. MARY'S L.J. 1, 8 (2002).
334. Ellen Lewis Rice, Appellate Standard of Review, NEW JERSEY LAWYER, Aug.

2001, at 15 (citing BRADLEY G. CLARY, SHARON REICH PAULSON, & MICHAEL J. VAN-
SELOW, ADVOCACY ON APPEAL 46 (2001)).

335. Rice, supra note 334, at 15.
336. Hall, 34 ST. MARY'S L.J. at 8 (citing John C. Godbold, Twenty Pages and Twenty

Minutes-Effective Advocacy on Appeal, 30 Sw. L.J. 801, 810 (1976)).
337. Hall, 34 ST. MARY'S L.J. at 8 (quoting Alvin B. Rubin, The Admiralty Case on

Appeal in the Fifth Circuit, 43 LA. L. REV. 869, 873 (1983)).
338. W. Wendell Hall, Revisiting Standards of Review in Civil Appeals, 24 ST.

MARY'S L.J. 1045, 1048-49 (1993).
339. Hall, 24 ST. MARY'S L.J. at 1049. Scope of review refers to that portion of the

record which is relevant to an appellate complaint and properly before the appellate
court; it defines what material the appellate court will consider in determining if the
appropriate standard of review dictates reversing the trial court's decision.

340. See State v. Harrold, 256 Neb. 829, 839, 593 N.W.2d 299, 310 (1999) (stating
"[tihe standard of review is often dispositive of an issue on appeal."). See also Hall, 24
ST. MARY'S L.J. at 1049 (noting scope of review and standard of review dictate outcome
of appeal).

[Vol. 39



APPELLATE PRACTICE

rily three standards of review that govern Nebraska appellate review
of trial court decisions: de novo, clearly erroneous, and abuse of discre-
tion. Understanding and utilizing the standard of review is not only
necessary for successful appellate practice, but is also a useful tool for
gaining significant insight into the likelihood of success on appeal.3 4 1

The less restrictive the standard of review, the greater is the likeli-
hood of a litigant persuading the appellate court to overturn the trial
court's decision.3 42

The de novo standard of review is applicable to appellate issues
involving questions of law. 3 43 In such situations, the decision-maker
is generally a trial court judge who has made a legal determination,
such as determining the meaning of a statute.344 The de novo stan-
dard is the least restrictive standard and entails the least amount of
deference being given to the decision of the trial court;3 4 5 as a result,
the de novo standard generally favors the appellant who is seeking to
have a trial court decision overturned. Under de novo review, the de-
cision of the trial court "is accorded no deference by the appellate
court, and [the appellate court] is free to decide the issue presented to
it as if it had not come before the trial court in the first place."3 46 "In a
review de novo on the record, an appellate court [in Nebraska] reap-
praises the evidence as presented by the record and reaches its own
independent conclusions with respect to the matters at issue."3 4 7 In
Nebraska, the de novo standard of review has been applied to a num-
ber of situations involving questions of law, including proceedings to
discipline attorneys, 3 48 determinations of jurisdiction that do not in-
volve factual disputes,3 49 appeals of trial court interpretations of the

341. CAROLE C. BERRY, EFFECTIVE ADVOCACY ON APPEAL: BRIEF WRITING AND ORAL

ARGUMENT § 1.10 (3d ed. 2003).

342. BERRY, supra note 341, at § 1.10.
343. BERRY, supra note 341, at § 1.11.
344. See Hauser v. Nebraska Police Standards Advisory Council, 264 Neb. 605, 610-

11, 650 N.W.2d 760, 765 (2002) (discussing statutory interpretation and stating
"[b]ecause statutory interpretation is a question of law, [the appellate court's] review is
de novo.").

345. BERRY, supra note 341, at § 1.10.
346. BERRY, supra note 341, at § 1.11. See Salve Regina Coll. v. Russell, 499 U.S.

225, 226, 111 S.Ct. 1217, 1218 (1990) (stating "[wihen de novo review is compelled, no
form of appellate deference is acceptable").

347. Velehradsky v. Velehradsky, 13 Neb. App. 27, 30, 688 N.W.2d 626, 628 (2004).
348. E.g., State ex rel. Counsel for Discipline of the Nebraska Supreme Court v.

Widtfeldt, 269 Neb. 289, 292, 691 N.W.2d 531, 535 (2005); State ex rel. Counsel for
Discipline, Nebraska Supreme Court v. Sutton, 268 Neb. 485, 488, 684 N.W.2d 23, 26
(2004); State ex rel. Counsel for Discipline, Nebraska Supreme Court v. Monjarez, 267
Neb. 980, 983, 679 N.W.2d 226, 229 (2004).

349. E.g., Burkhardt v. Mountain West Farm Bureau Mut. Ins. Co., 269 Neb. 222,
224-25, 691 N.W.2d 147, 151 (2005); State v. Bao, 269 Neb. 127, 131, 690 N.W.2d 618,
623 (2005); J & H Swine, Inc., 12 Neb. App. at 887, 687 N.W.2d at 12.
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meaning of a statute, 3 50 determinations of the constitutionality of
statutes 3 5 1 or ordinances, 3 52 and determinations about which statute
of limitations governs a particular action. 3 53

The clearly erroneous standard of review is applicable to appel-
late issues involving questions of fact.35 4 In such situations, the deci-
sion-maker can be either a trial court judge (as in a bench trial)3 55 or a
jury.35 6 The clearly erroneous standard entails significant deference
being given to the trial level fact-finder;3 5 7 as a result, the clearly er-
roneous standard generally favors the appellee who is seeking to have
a trial court decision upheld. The United States Supreme Court has
noted that the clearly erroneous standard "plainly does not entitle a
reviewing court to reverse the finding of the trier of fact simply be-
cause it is convinced that it would have decided the case differ-
ently."358 Rather, if the trial level fact-finder's determination on the
factual question "is plausible in light of the record viewed in its en-
tirety, the [appellate court] may not reverse it even though convinced
that had it been sitting as the trier of fact, it would have weighed the

350. E.g., Hauser, 264 Neb. at 610-11, 650 N.W.2d at 765; Baltensperger v. Wellen-
siek, 250 Neb. 938, 942, 554 N.W.2d 137, 140 (1996).

351. E.g., Pfizer, Inc. v. Lancaster County. Bd. of Equalization, 260 Neb. 265, 269,
616 N.W.2d 326, 333 (2000); State v. Divis, 256 Neb. 328, 330, 589 N.W.2d 537, 539
(1999); State v. Bainbridge, 249 Neb. 260, 262, 543 N.W.2d 154, 157 (1996).

352. E.g., State v. Hookstra, 263 Neb. 116, 120, 638 N.W.2d 829, 833 (2002); Village
of Winslow v. Sheets, 261 Neb. 203, 209, 622 N.W.2d 595, 601 (2001).

353. E.g., Nuss v. Alexander, 269 Neb. 101, 104-05, 691 N.W.2d 94, 98 (2005); Parks
v. Merrill, Lynch, Fenner & Smith, Inc., 268 Neb. 499, 504, 684 N.W.2d 543, 548 (2004).
See In-Line Suspension, Inc. v. Weinberg & Weinberg, P.C., 12 Neb. App. 908, 919, 687
N.W.2d 418, 427 (2004) (stating the question of which statute of limitations applies
should be decided de novo, however the point at which statute begins to run is question
of fact).

354. See, e.g., Fitl v. Strek, 269 Neb, 51, 53, 690 N.W.2d 605, 608 (2005) (stating
"[iln a bench trial of a law action, a trial court's factual findings have the effect of a jury
verdict and will not be set aside on appeal unless clearly erroneous."); Par 3, Inc. v.
Livingston, 268 Neb. 636, 638, 686 N.W.2d 369, 372 (2004) (same); Webb, 268 Neb. at
477, 684 N.W.2d at 38 (same).

355. See Fil, 269 Neb. at 53, 690 N.W.2d at 60 (concerning the factual findings by a
trial court judge in a bench trial); Par 3, Inc., 268 Neb. at 638, 686 N.W.2d at 372
(same); Webb, 268 Neb. at 477, 684 N.W.2d at 38 (same).

356. See, e.g., Pearson v. Lincoln Tel. Co., 2 Neb. App. 703, 707,513 N.W.2d 361,365
(1994) (citing Chadron Energy Corp. v. First Nat. Bank, 236 Neb. 173, 459 N.W.2d 718
(1990)) (stating "[i]t is well established that findings of fact by a jury are not overturned
on appellate review unless clearly erroneous").

357. See Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985) (discussing
the clearly erroneous standard of review under FED. R. Civ. P. 52(a)). See also Rice,
NEW JERSEY LAWYER, August 2001 at 17 (stating "[i]n reaching its conclusions on mat-
ters of fact, the fact finder will consider the credibility and demeanor of the witnesses
who present that evidence" while the "appellate court will consider only the record-a
bare transcript-and thus has no such opportunity to pass judgment on credibility and
other subtle nuances that occur during the course of a trial").

358. Anderson, 470 U.S. at 573.
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evidence differently."35 9 Indeed, the Seventh Circuit Court of Appeals
characterized the standard by commenting that "[tIo be clearly errone-
ous, a decision must strike us as more than just maybe or probably
wrong; it must ... strike us as wrong with the force of a five-week old,
unrefrigerated dead fish. '3 60 In Nebraska, the clearly erroneous stan-
dard of review has been applied to a vast number of situations involv-
ing questions of fact, including appeals of the following trial court
determinations: whether to dismiss criminal charges on speedy trial
grounds, 36 1 factual findings on motions to suppress 3 62 and motions for
postconviction relief,3 63 determinations on whether waivers of counsel
were voluntary, knowing, and intelligent,3 64 factual findings regard-
ing the effectiveness of counsel, 36 5 application of the rules of evidence
not involving judicial discretion, 36 6 determinations on when the stat-
ute of limitations begins to run,3 6 7 determinations on the meaning of
ambiguous documents, 368 determinations on the propriety of the exer-
cise of peremptory challenges to prospective jurors, 36 9 determinations

359. Id. at 573-74. See Darnall v. Petersen, 8 Neb. App. 185, 194, 592 N.W.2d 505,
512 (1999) (stating "[t]he trial court found [one witness's] testimony . . . to be more
credible than that of [another]. While we may have reached a different conclusion if we
were reviewing the evidence de novo, we cannot say that the trial court's factual find-
ings on these issues are clearly erroneous.").

360. Parts & Elec. Motors, Inc. v. Sterling Elec., Inc., 866 F.2d 228, 232 (7th Cir.
1988).

361. E.g., State v. Petty, 269 Neb. 205, 209, 691 N.W.2d 101, 104-05 (2005);
Schmader, 13 Neb. App. at 324, 691 N.W.2d at 563; State v. Rouse, 13 Neb. App. 90, 94,
688 N.W.2d 889, 893 (2004).

362. E.g., State v. Allen, 269 Neb. 69, 73, 690 N.W.2d 582, 587 (2005); State v. Guz-
man-Gomez, 13 Neb. App. 235, 246, 690 N.W.2d 804, 815 (2005); State v. Puls, 13 Neb.
App. 230, 233, 690 N.W.2d 423, 427 (2004).

363. E.g., Bao, 269 Neb. at 131, 690 N.W.2d at 623; State v. Marshall, 269 Neb. 56,
61, 690 N.W.2d 593, 600 (2005); State v. Benzel, 269 Neb. 1, 8, 689 N.W.2d 852, 858
(2004).

364. E.g., State v. Delgado, 269 Neb. 141, 146, 690 N.W.2d 787, 793-94 (2005); State
v. Green, 238 Neb. 328, 337, 470 N.W.2d 736, 745 (1991).

365. E.g., Bao, 269 Neb. at 131, 690 N.W.2d at 623; Benzel, 269 Neb. at 8, 689
N.W.2d at 858; State v. Malcom, 12 Neb. App. 432, 438, 675 N.W.2d 728, 734 (2004).

366. E.g., State v. Neal, 265 Neb. 693, 701, 658 N.W.2d 694, 700 (2003); State v.
Rieger, 260 Neb. 519, 523, 618 N.W.2d 619, 624 (2000); State v. Jim, 13 Neb. App. 112,
130, 688 N.W.2d 895, 911 (2004).

367. E.g., Controlled Env'ts Const., Inc. v. Key Indus. Refrigeration Co., 266 Neb.
927, 939, 670 N.W.2d 771, 782 (2003); Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 453, 590
N.W.2d 380, 389-90 (1999); In-Line Suspension, Inc., 12 Neb. App. at 919, 687 N.W.2d
at 427.

368. E.g., Hensman v. Parsons, 235 Neb. 872, 880, 458 N.W.2d 199, 205 (1990);
Dammann v. Litty, 234 Neb. 664, 671, 452 N.W.2d 522, 527 (1990); Boyle v. Boyle, 12
Neb. App. 681, 688-89, 684 N.W.2d 49, 55 (2004).

369. E.g., State v. Lowe, 267 Neb. 782, 786, 677 N.W.2d 178, 182 (2004); Jacox v.
Pegler, 266 Neb. 410, 413, 665 N.W.2d 607, 611 (2003).
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on whether a particular witness is qualified to give expert testi-
mony, 370 and determinations about the credibility of witnesses.3 7 1

The abuse of discretion standard of review is applicable to appel-
late issues involving questions about the trial court's exercise of its
discretionary functions.3 7 2 In such situations, the decision-maker is a
trial court judge, as "[o]ur jurisprudence endows trial courts with am-
ple opportunity and countless occasions to make discretionary rul-
ings." 3 7 3  The abuse of discretion standard entails significant
deference being given to the trial court decision-maker;3 74 as a result,
the standard generally favors the appellee who is seeking to have a
trial court decision upheld. When a decision-making body is given dis-
cretion to act, a reviewing court will not simply substitute its own
judgment for that of the decision making body merely because the re-
viewing court believes the decision making body acted unwisely or im-
providently. 3 75 Although the abuse of discretion standard does not
require the appellate court to find "an improper motive, bad faith, or
intentional wrong" by the trial court,3 76 the standard allows the ap-
pellate court to overturn the discretionary decision of the trial court
"only when the reasons or rulings of [the] trial judge are clearly unten-
able, unfairly depriving a litigant of a substantial right and denying a

370. E.g., Carlson v. Okerstrom, 267 Neb. 397, 410, 675 N.W.2d 89, 103 (2004);
State v. Duncan, 265 Neb. 406, 420, 657 N.W.2d 620, 632 (2003).

371. E.g., In re Estate of Craven, 265 Neb. 41, 46-47, 654 N.W.2d 196, 200 (2002);
Costanzo, 235 Neb. at 128, 454 N.W.2d at 285; Darnall, 8 Neb. App. at 194, 592 N.W.2d
at 512.

372. Rice, NEW JERSEY LAWYER, August 2001 at 17 (stating "[wIhen a claim of error
is based on the trial court's exercise of discretion, the controlling standard of review is
abuse of discretion.").

373. Id. (citing LINDA HOLDEMAN EDWARDS, LEGAL WRITING PROCESS, ANALYSIS, AND

ORGANIZATION 285 (Aspen 1996)).
374. See BERRY, supra note 341, at § 1.14 (stating "[a]ppellate deference is at its

maximum" under abuse of discretion standard).

375. See State v. Schmailzl, 243 Neb. 734, 742, 502 N.W.2d 463, 468 (1993) (com-
menting on Legislature's discretion and court's review of Legislature's exercise of dis-
cretion); Guyette v. Schmer, 150 Neb. 659, 663-64, 35 N.W.2d 689, 692 (1949)
(commenting on trial court's discretion in the conduct of the trial and appellate court's
refusal to substitute its judgment for trial court's on exercise of discretion). See also
Gillman v. Bally Mfg. Corp., 670 A.2d 19, 21 (N.J. Super. Ct. App. Div. 1996) (quoting
Gittleman v. Cent. Jersey Bank & Trust Co., 246 A.2d 757 (N.J. Super. Ct. App. Div.
1967), rev'd on other grounds, 246 A.2d 713 (1968)) (stating "in reviewing the exercise of
discretion it is not the appellate function to decide whether the trial court took the wis-
est course, or even the better course, since to do so would merely be to substitute our
judgment for that of the lower court. The question is only whether the trial judge pur-
sues a manifestly unjust course.").

376. E.g., Paulsen v. State, 249 Neb. 112, 116, 541 N.W.2d 636, 641 (1996); State v.
Silva, 7 Neb. App. 480, 483, 584 N.W.2d 665, 667 (1998); Hafer v. Hafer, 3 Neb. App.
129, 134, 524 N.W.2d 65, 70 (1994).
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just result in matters submitted for disposition."37 7 In Nebraska, the
abuse of discretion standard of review has been applied to a vast num-
ber of situations involving trial court discretion, including appeals of
the following trial court determinations: motions to amend the plead-
ings,3 78 motions for continuance, 37 9 motions for mistrial,38 0 motions
for new trial,38 1 the admissibility of evidence, 38 2 the admissibility of
expert testimony, 38 3 the acceptance or rejection of pleas in criminal
cases, 38 4 requests for attorney fees, 38 5 sentencing matters in criminal
cases, 38 6 and other matters generally concerning the conduct of the
trial.

38 7

Although most appellate issues are governed by the de novo,
clearly erroneous, and abuse of discretion standards of review as dis-
cussed above, there are also variations on these standards in some
cases. For example, in appeals of marital dissolution proceedings, the
decision of the trial court is reviewed "de novo on the record" but the
decision is not disturbed in the absence of "an abuse of discretion."38 8

377. E.g., State v. Anglemyer, 269 Neb. 237, 242, 691 N.W.2d 153, 159 (2005); State
v. Fields, 268 Neb. 850, 853, 688 N.W.2d 878, 881 (2004); Velehradsky, 13 Neb. App. at
30, 688 N.W.2d at 628-29.

378. E.g., Nuss, 269 Neb. at 105, 691 N.W.2d at 98; Butler Cty. Sch. Dist. No. 502 v.
Meysenburg, 268 Neb. 347, 352, 683 N.W.2d 367, 372 (2004); Fuhrman v. State, 265
Neb. 176, 183, 655 N.W.2d 866, 873 (2003).

379. E.g., Gilroy, 266 Neb. at 634, 667 N.W.2d at 559; State v. Gutierrez, 260 Neb.
1008, 1009, 620 N.W.2d 738, 740 (2001); Bruna, 12 Neb. App. at 810-11, 686 N.W.2d at
603.

380. E.g., Van, 268 Neb. at 830, 688 N.W.2d at 617; State v. Aguilar, 268 Neb. 411,
415, 683 N.W.2d 349, 353 (2004); Cook, 266 Neb. at 491, 667 N.W.2d at 222.

381. E.g., Woodhouse Ford, Inc. v. Laflan, 268 Neb. 722, 730, 687 N.W.2d 672, 679
(2004); Par 3, Inc., 268 Neb. at 638, 686 N.W.2d at 372; Mooney v. Gordon Mem'l Hosp.
Dist., 268 Neb. 273, 277, 682 N.W.2d 253, 257 (2004).

382. E.g., Anglemeyer, 269 Neb. at 242, 691 N.W.2d at 159; State v. Tolliver, 268
Neb. 920, 922, 689 N.W.2d 567, 571 (2004); Guzman-Gomez, 13 Neb. App. at 246, 690
N.W.2d at 815.

383. E.g., Trieweiler, 268 Neb. at 968, 689 N.W.2d at 827; Tolliver, 268 Neb. at 921,
689 N.W.2d at 571; Robb v. Robb, 268 Neb. 694, 698, 687 N.W.2d 195, 200 (2004).

384. E.g., State v. Brown, 268 Neb. 943, 946-47, 689 N.W.2d 347, 350 (2004); State
v. Hall, 268 Neb. 91, 93, 679 N.W.2d 760, 763 (2004); State v. Svoboda, 13 Neb. App.
266, 270, 690 N.W.2d 821, 826 (2005).

385. E.g., Trieweiler, 268 Neb. at 968, 689 N.W.2d at 827; City of Gordon v. Ruse,
268 Neb. 686, 689,687 N.W.2d 182, 185 (2004); Smeal Fire Apparatus Co., 13 Neb. App.
at 26, 690 N.W.2d at 181.

386. E.g., Fields, 268 Neb. at 853, 688 N.W.2d at 881; State v. Banes, 268 Neb. 805,
808, 688 N.W.2d 594, 597 (2004); Guzman-Gomez, 13 Neb. App. at 247, 690 N.W.2d at
815.

387. E.g., Yopp v. Batt, 237 Neb. 779, 795, 467 N.W.2d 868, 880 (1991) (bifurcating
trial); Nolan v. Campbell, 13 Neb. App. 212, 222-23, 690 N.W.2d 638, 650 (2004) (limit-
ing the scope of cross-examination); Gernstein v. Allen, 10 Neb. App. 214, 223, 630
N.W.2d 672, 679 (2001) (limiting the presentation of the case).

388. See, e.g., Mathews v. Mathews, 267 Neb. 604, 608, 676 N.W.2d 49, 42 (2004)
(stating "[Mn an original divorce action, determinations as to custody in dissolution pro-
ceedings are reviewed de novo on the record, but such determinations are initially en-
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In equitable actions, the trial court's factual determinations are re-
viewed under the de novo standard of review, rather than the clearly
erroneous standard usually applied to factual findings. 38 9 In addition,
some appellate issues present mixed questions of fact and law, in
which case the appellate court will review the factual determinations
under the clearly erroneous standard of review and the legal determi-
nations under the de novo standard of review. 3 90 Finally, the Ne-
braska appellate courts have recognized that administrative bodies
possess expertise and specialization in particular areas of law not pos-
sessed by legislative or judicial bodies and that, when administrative

trusted to the discretion of the trial judge and will be affirmed unless they constitute an
abuse of that discretion;" "[t] he standard of review of an appellate court in child support
cases is de novo on the record, and the decision of the trial court will be affirmed in the
absence of an abuse of discretion;" "[tihe division of property is a matter entrusted to the
discretion of the trial judge, which will be reviewed de novo on the record and will be
affirmed in the absence of an abuse of discretion;" "[in an action for the dissolution of
marriage, the award of attorney fees is discretionary, is reviewed de novo on the record,
and will be affirmed in the absence of an abuse of discretion."); Quinn v. Quinn, 13 Neb.
App. 155, 163, 689 N.W.2d 605, 614 (2004) (stating "li]n actions for the dissolution of
marriage, the division of property is a matter entrusted to the discretion of the trial
judge, which will be reviewed de novo on the record and will be affirmed in the absence
of an abuse of discretion."); Velehradsky, 13 Neb. App. at 29-30, 688 N.W.2d at 628
(stating "[i]n actions for dissolution of marriage, an appellate court reviews the case de
novo on the record to determine whether there has been an abuse of discretion by the
trial judge. This standard applies to the trial court's determinations regarding division
of property, alimony, and attorney fees."). See also, e.g., Wood v. Wood, 266 Neb. 580,
583, 667 N.W.2d 235, 239 (2003) (stating "[miodification of a dissolution decree is a
matter entrusted to the discretion of the trial court, whose order is reviewed de novo on
the record, and which will be affirmed in the absence of an abuse of discretion by the
trial court."); Grahovac v. Grahovac, 12 Neb. App. 585, 588, 680 N.W.2d 616, 621 (2004)
(stating "[modification of a dissolution decree, child visitation, and amount of child sup-
port and alimony are matters entrusted to the trial court's discretion, and although, on
appeal, the issue is reviewed de novo on the record, the decision of the trial court will be
affirmed absent an abuse of discretion."); Kumke v. Kumke, 11 Neb. App. 304, 309, 648
N.W.2d 797, 801 (2002) (stating "[miodification of a dissolution decree is a matter en-
trusted to the discretion of the trial court, whose order is reviewed de novo on the re-
cord, and which will be affirmed in the absence of an abuse of discretion by the trial
court.").

389. E.g., Rauscher v. City of Lincoln, 269 Neb. 267, 273-74, 691 N.W.2d 844, 851
(2005) (stating "[in an appeal of an equitable action, an appellate court tries factual
questions de novo on the record and reaches a conclusion independent of the findings of
the trial court"); Trieweiler, 268 Neb. at 967-68, 689 N.W.2d at 827 (same); Nolan, 13
Neb. App. at 223, 690 N.W.2d at 650 (same). Note that in such proceedings, however,
"where credible evidence is in conflict on a material issue of fact, the appellate court
considers and may give weight to the fact that the trial judge heard and observed the
witnesses and accepted one version of the facts rather than another." Rauscher, 269
Neb. at 273-74, 691 N.W.2d at 851; Trieweiler, 268 Neb. at 968, 689 N.W.2d at 827.

390. See, e.g., Bao, 269 Neb. at 131, 690 N.W.2d at 623 (concerning mixed question
of fact and law presented by an appeal claiming ineffective assistance of trial counsel);
State v. Fernando-Granados, 268 Neb. 290, 300, 682 N.W.2d 266, 275 (2004) (concern-
ing mixed question of fact and law presented by an appeal claiming suspect was in
custody and entitled to Miranda warnings); State v. Rathjen, 266 Neb. 62, 68, 662
N.W.2d 591, 596 (2003) (concerning mixed question of fact and law presented by appeal
claiming probationer, inmate, or parolee was acting as an undercover agent).
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bodies exercise their skill and discretion, their decision is entitled to
significant deference. 39 1 Consequently, error proceedings involving
the decisions of administrative agencies are usually reviewed only to
determine whether the administrative agency had jurisdiction to act
and whether the agency's decision is supported by some competent
evidence.

39 2

Beginning with a clear understanding of the appropriate standard
of review governing each issue presented on appeal is one of the most
important keys to more effective appellate advocacy. Careful consid-
eration of the level of deference the appellate court will afford the deci-
sions being reviewed enables the appellate litigant to appropriately
frame the entire presentation of the appeal; rather than merely at-
tempting to rehash arguments from the trial stage, the litigant will be
able to demonstrate why the applicable standard of review allows or
disallows overturning the trial court's decision. Because the standard
of review dictates the appellate court's decision on most issues
presented for review, the litigant who frames his or her appellate
presentation in the context of the standard of review will have a much
better chance of persuading the appellate court to reach a decision
favorable to the litigant. In the context of more effective appellate ad-
vocacy, one commentator has phrased the importance of the standard
of review by noting that it ensures the appellate litigant does not "find
himself trying to run for a touchdown when basketball rules are in
effect."

3 93

B. MORE EFFECTIVE BRIEF WRITING

It is hard to overstate the importance of the brief on appeal.
Oral argument . . . is important too. But [oral argument] is
made only once in nearly all instances and it is inevitable
that some of its effect will be lost in the interval between the
time the argument is made and the court opinion ap-
pears .... But the brief speaks from the time it is filed and
continues through oral argument, conference, and opinion

391. See Eastroads, L.L.C. v. Omaha Zoning Bd. of Appeals, 261 Neb. 969, 979, 628
N.W.2d 677, 684 (2001) (stating "administrative boards ... provide 'expertise and an
opportunity for specialization unavailable in the judicial or legislative branches. They
are able to use these skills, along with the policy mandate and discretion entrusted to
them . . . [and] their decisions are not to be taken lightly or minimized by the
judiciary.'").

392. E.g., Wilder v. Grant County Sch. Dist. No. 0001, 265 Neb. 742, 747, 658
N.W.2d 923, 926-27 (2003); Daily v. Bd. of Ed. of Morrill County Sch. Dist. No. 62-0063,
256 Neb. 73, 81-82, 588 N.W.2d 813, 819 (1999); City of Omaha v. Savard-Henson, 9
Neb. App. 561, 565-66, 615 N.W.2d 497, 502 (2000).

393. Hall, 34 ST. M.'s L.J. at 11 (quoting Godbold, 30 Sw. L.J. at 811).
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writing. Sometimes a brief will be read and reread, no one
knows how many times except the judge and his law clerk.3 94

Most appellate judges and attorneys who successfully practice ap-
pellate litigation would probably agree that drafting the brief is the
most important part of an appeal. The brief is a litigant's first, and
most lasting, opportunity to advocate on the issues presented on ap-
peal. The briefs arrive to the appellate court long before the case is
orally argued, the court will read and consider the arguments raised
in the briefs long before the case is orally argued, and the court will be
able, and indeed will, consult and reconsider the arguments raised in
the briefs long after the case is orally argued.3 95 The court's first im-
pressions and first inclinations about the case can often be difficult to
overcome. For example, the comments of Judge Paul R. Michel of the
United States Court of Appeals for the Federal Circuit are
illuminating:

In about 80 percent of all appeals, I reach a firm inclination
just from reading the briefs. In 80 percent of those appeals,
oral argument fails to 'flip' me. And whatever view I had
before argument, in 80 percent of all appeals my conference
vote the day of oral argument remains unchanged as the
opinion is prepared .... The earlier I am persuaded of the
merits of your case, the better. At each successive stage-read-
ing, argument, conference, and writing, your chances of per-
suading me to abandon my adverse inclination drop further,
and dramatically. The best persuader, then, is your brief. It
must carry the greater part of your side's burden. 396

Writing an effective appellate brief is a skill. Like most legal
skills, it takes actually "doing" it to improve, rather than merely read-
ing about "how" to do it. There are scores of resources with countless
tips and strategies for more effective writing.3 97 Although many of

394. BERRY, supra note 341, at § 5.01, quoting HON. HERBERT F. GOODRICH, A Case
on Appeal-A Judge's View, in A CASE ON APPEAL 1, 10-11 (4th. ed. 1967).

395. BERRY, supra note 341, at § 5.01 (quoting HON. THURGOOD MARSHALL, The Fed-
eral Appeal, in COUNSEL ON APPEAL 141, 146 (Arthur A. Charpentier ed. 1968)) (stating
"I maintain it is the brief that does the final job, if for no other reason than that opinions
are often written several weeks and sometimes several months after the argument. The
arguments, great as they may have been, are forgotten. In the seclusion of his cham-
bers the judge has only his briefs and the law books. At that time, your brief is your
only spokesman.").

396. Brian L. Porto, Features: The Art of Appellate Brief Writing, 29 VER. B.J. & L.
Di. 30 (2003), quoting Hon. Paul. R. Michel, Effective Appellate Advocacy, LITIG., Sum-
mer 1998 at 21.

397. E.g., BERRY, supra note 341; David R. Cohen, Writing Winning Briefs, 26 LITIG.,
Summer 2000; BRYAN A. GARNER, THE WINNING BRIEF: 100 TIPS FOR BRIEFING IN TRIAL
AND APPELLATE COURTS 9 (1999); BRYAN A. GARNER, THE ELEMENTS OF LEGAL STYLE
(1991); James W. McElhaney, Briefs That Sing, 83 A.B.A. J. (March 1997); MARY BAR.
NARD RAY AND JILL J. RAMSFIELD, LEGAL WRITING: GETTING IT RIGHT AND GETTING IT
WRITTEN (2000); WILLIAM STRUNK & E.B. WHITE, ELEMENTS OF STYLE (4th ed. 2000).

[Vol. 39



APPELLATE PRACTICE

the tips and strategies require repeated practice and experience to
master, there are a few specific strategies that can be employed by
anyone in any appellate case to ensure a more effective brief presenta-
tion; every appellate litigant should focus on accomplishing the pur-
pose of each section of the brief, improving the organization of the
arguments, and employing revision and proofreading strategies.

1. Accomplishing the Purpose of Each Section

As noted earlier in this Article, there are a number of specific sec-
tions required in each appellate brief.3 9 8 Each section serves a spe-
cific purpose, and ensuring that the purpose of each section is
accomplished is one important tip for making the brief more effective.
As such, an appellate litigant should carefully consider the purpose of
each section of the brief and then make sure that purpose is accom-
plished. For example, the tables, the facts, the argument, and the con-
clusion sections of the brief serve very important purposes.

The table of contents and table of authorities are very important
reference tools for the appellate court. The table of contents should
provide a clear roadmap to the entire brief, directing the court specifi-
cally to the location of each other section of the brief. The table of
authorities should similarly provide a clear roadmap to direct the
court specifically to the discussion of particular authorities, such as
constitutional provisions, statutes, or cases. The tables do not require
complicated analysis or nuance, but the litigant who makes sure the
tables are thorough and accurate immediately improves the effective-
ness and usefulness of his or her brief.

In some ways, the statement of the facts may be the most impor-
tant section in the appellate brief. The appellate court will likely be at
least somewhat well versed in the legal principles that guide resolu-
tion of the case presented on appeal; each individual case, however,
presents unique factual circumstances about which the appellate
court will have no knowledge until reading the appellate briefs. 39 9 As
such, the purpose of the statement of the facts is to familiarize the
appellate court with the factual circumstances and the record of the
case being appealed. To effectively accomplish these purposes, an ap-
pellate litigant should carefully focus on the important facts, balanc-
ing being concise with being thorough, and carefully annotate the
facts to the record. Not every fact will be important, or even relevant,

398. See supra notes 209-30 and accompanying text (concerning the required sec-
tions of appellate briefs).

399. Raymond T. Elligett, Jr. and John M. Scheb, 32 STETSON L. REV. 415, 417
(2003), citing Hon. Leonard I. Garth, How to Appeal to an Appellate Judge, 21 LITIG. 20,
24 (Fall 1994).
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to the appeal; the litigant should carefully consider what facts neces-
sarily must be included to support the litigant's assertions on appeal
or to provide context to other necessary facts. In addition, important
procedural facts should be discussed so the appellate court can glean a
clear picture of what happened in the lower court. Finally, as noted
above, court rules require that factual matters be annotated to the
record presented to the appellate court. 40 0 It is crucial that the liti-
gant thoroughly and accurately annotate to the record to show the ap-
pellate court where the factual matters are supported in what may be
a voluminous record.

Obviously, the argument section is the other most important sec-
tion of the appellate brief. The argument section is where an appel-
late litigant can demonstrate to the appellate court how the applicable
law applies to the facts of the case and supports a resolution favorable
to the litigant. It is difficult to overstate the importance of a well or-
ganized argument to the effectiveness of the appellate brief. Specific
considerations about organization of the argument are discussed be-
low in this Article. 40 1

Finally, the conclusion section serves the important function of
providing an appellate litigant with one final, brief opportunity to re-
quest specific relief from the appellate court and concisely summarize
why such relief is appropriate. To be effective, the conclusion section
of the appellate brief should be short. The conclusion section should
contain a sentence or two telling the appellate court specifically what
the litigant would like the appellate court to do in resolving the appeal
(reverse, remand, modify, affirm, dismiss, etc.), and a sentence or two
for each issue presented reminding the court why such resolution is
appropriate. The conclusion should not contain any new arguments;
the sentence or two reminding the court why the requested resolution
is appropriate should focus only on the strongest arguments made in
the argument section of the brief.

2. Improving Organization of the Arguments

Improved organization of the arguments on appeal is perhaps the
single most effective way to improve the overall effectiveness of an
appellate brief. Appellate courts do not appreciate briefs that consist
of "an indiscriminate hotchpot discussion and dissertation upon law,
mythology, Shakespeare, and the Bible."40 2 A few specific tips for im-

400. See supra notes 226-28 and accompanying text (concerning the rules governing
facts section of briefs).

401. See infra notes 402-12 and accompanying text (concerning the organization of
the argument section).

402. Duncan v. Times-Mirror Co., 52 P. 651 (Cal. 1898).
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proving organization include focusing the particular issues raised and
argued in the brief, using a clear organizational format to present
each of the arguments, and being cognizant of the fact that the argu-
ments are to be organized within the framework of the brief as a
whole.

Focusing the issues to be raised and argued in the brief requires
the appellate litigant to carefully consider what issues are worth ask-
ing the court to expend time and energy to resolve. One metaphor
illustrating this point is that the litigant is better off using a "rifle"
approach on appeal rather than a "shotgun" approach. 40 3 The appel-
late litigant has limited pages within which to make his or her case on
appeal 40 4 and expending pages "shotgunning" a number of issues that
are unlikely to be successful is not only ineffective, but can damage
the litigant's chances of success. Instead of limiting the issues and
focusing the appellate court's attention on the specific issues upon
which the litigant is most likely to succeed, the litigant will run the
risk of diverting the court's attention and requiring the court to sort
through the issues to find the potentially meritorious ones, creating
the possibility that the court may overlook an otherwise winnable is-
sue.40 5 An appellate litigant should resist the temptation to raise five
borderline issues in favor of focusing on one or two stronger points.

Once the issues have been focused, the appellate litigant should
spend time carefully organizing the presentation of each issue.40 6 The
litigant should usually present the strongest argument first, devoting
the most time to the argument that provides the greatest likelihood of
success. 40 7 On each issue presented, the litigant should be sure to in-
clude a strong position statement that reflects the ruling the litigant
seeks on appeal, a discussion of the applicable law, a discussion of the

403. See United States v. Levy, 741 F.2d 915, 924 (7th Cir. 1984), cert. denied, 469
U.S. 1021 (1984) (stating "we observe that the shotgun inclusion of issues may be the
basis of hitting the target with something but still runs the risk of obscuring the signifi-
cant issues by dilution").

404. See supra notes 205-08 and accompanying text (concerning page limitations for
appellate briefs).

405. See United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) ("Judges are not
like pigs, hunting for truffles buried in briefs.").

406. Certainly there are no iron-clad rules of organization that will produce a win-
ning argument every time. Nonetheless, following a basic organizational structure,
such as the deductive format taught in law schools, can improve the quality of the pres-
entation and improve the odds of success.

407. See BERRY, supra note 341, at § 6.72, quoting GOODRICH, supra note 394 (stat-
ing "[it is the first point which necessarily gets first attention of the men in black robes
while their attention is at its highest"). Note that, as with any rule, there are excep-
tions where a lesser argument necessarily needs to be made before the strongest argu-
ment; however, unless the litigant consciously determines that there is a reason not to,
it is usually preferable to begin with the strongest argument. See BERRY, supra note
341 at § 6.72 (noting general rule subject to some exceptions).
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relevant facts, and a request for relief, and should also address ad-
verse law or arguments.

On each issue, the litigant should begin by stating a clear and
precise position defining what the litigant believes the lower tribunal
did right or wrong, phrased in the context of the appropriate standard
of review, and defining why the position is valid.40 8 On each issue, the
litigant should then cite and explain the relevant legal rules that gov-
ern the appellate court's disposition of the issue.40 9 By discussing pre-
cedent and demonstrating how prior appellate decisions support the
litigant's position, the litigant will provide the legal foundation for
having the appellate court reach a favorable outcome. On each issue,
the litigant should then demonstrate how the legal rules cited and ex-
plained apply to the litigant's case.4 10 The litigant must mesh the law
governing the issues on appeal with the facts of the case being ap-
pealed and demonstrate to the court how application of the law results
in an outcome favorable to the litigant. A litigant who merely recites a
string of legal rules but never explains how they apply to the facts will
not be effective; neither will a litigant who fails to provide legal sup-
port for an assertion that the facts of the case suggest a particular
outcome. Effective brief writing requires both. Finally, the litigant
should conclude discussion of each issue by affirmatively asking the
appellate court to issue a favorable ruling and summarizing why the
ruling is appropriate, based on the analysis previously provided.

To be effective, an appellate litigant also must be cognizant of ad-
verse law and arguments. The litigant should demonstrate why ad-
verse authority is not controlling; for example, the litigant should
strive to demonstrate that the factual pattern of the authority is sig-
nificantly different from the litigant's case, that there has been a
change in the underlying law, or that the appellate court should recon-
sider the law for some reason. Additionally, the litigant should ad-
dress his or her opponent's primary arguments and demonstrate the
flaws in them. Although it is important to distinguish adverse law

408. For example: "The district court abused its discretion in granting Mr. Smith's
motion for continuance because the decision resulted in an undue hardship on Mr.
Jones when his expert witness was no longer available to testify after the continuance."

409. The litigant should attempt to begin with more general propositions of law and
move to more specific propositions, explaining the legal authority. Explanation of the
legal authority should include a recitation of the rule itself, as well as a discussion of the
potentially comparable (or distinguishable) facts of the authority and of the court's ap-
plication of those facts to the rule in the authority. Doing so will set the stage for the
litigant to demonstrate how the facts of the litigant's case compare, favorably or unfa-
vorably, to the authority.

410. The litigant should include a comparison of the litigant's case and the authori-
ties previously explained. The litigant should demonstrate to the appellate court why it
should reach either a comparable or different result than the authority by demonstrat-
ing the similarities or differences between the litigant's case and the authority.
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and arguments, the litigant should always advocate his or her argu-
ments first and should not spend more time distinguishing than
advocating.

In addition to focusing the issues and carefully organizing each
issue, the litigant should also be cognizant that the arguments are
organized and presented within the framework of the brief as a whole.
Specifically, the brief will be more effective if the litigant makes sure
there is consistency throughout the brief. For example, something
very simple like making sure that the assignments of error and argu-
ments "match up" with each other 4 1 1 will make the brief much more
useful than if the appellate court has to sort through the arguments
and try to determine which argument is intended to deal with which
assignment of error. Taking this advice will also help the litigant to
ensure that each assignment of error has been sufficiently argued that
the appellate court will address it. 4 1 2

Although becoming a skilled appellate advocate requires practice
and experience, every litigant appearing in an appellate court can
spend some time and effort considering the organization of the liti-
gant's arguments. Every appellate litigant can improve the effective-
ness of his or her appellate brief by focusing the issues presented; by
ensuring that the presentation of each issue includes basic informa-
tion, such as a clear position, a discussion of the applicable legal rules
and their application to the facts, a request for specific relief, and a
discussion of adverse law and arguments; and by making the brief
clearer and more useful by considering the presentation of the argu-
ments within the framework of the brief as a whole. The litigant
should strive to organize the arguments in such a fashion that the
court could follow the litigant's lead and organization in writing an
opinion; not only will this demonstrate to the court that the litigant's
position on appeal is plausible, but the court will certainly appreciate
an organizational structure that eases the court's ultimate job of
resolving the appeal.

3. Revising and Proofreading Strategies

After an appellate litigant has completed a draft of the appellate
brief, the litigant can improve the briefs overall effectiveness by
spending significant time editing, both revising and proofreading,

411. For example, if the litigant has three assignments of error, the litigant should
have three arguments. Argument number one should correspond with assignment of
error number one, argument number two should correspond with assignment of error
number two, and argument three should correspond with assignment of error number
three.

412. See supra notes 220-25 and accompanying text (concerning assignments of er-
ror in appellate briefs).
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before submitting the brief to the court. The litigant should consider
consulting a well respected style manual for comprehensive discussion
of good writing techniques. 4 13 A comprehensive discussion of good
writing techniques is more appropriately (and indeed has been) the
sole subject of entire articles and textbooks. 4 14 Nonetheless, at least a
few of the principles of good writing merit brief discussion, and the
litigant should consider revising to satisfy them during the editing
process. Additionally, it is impossible to overstate the importance of
proofreading the final draft of the brief before submitting it to the
court.

One basic principle of good writing is to strive for clear, concise
structure. An appellate litigant should always prefer shorter
sentences and paragraphs written in plain English to longer construc-
tions full of complicated abstract ideas and "legalese." The litigant
should seek to omit surplus words. One way to omit surplus words is
to write in active voice, rather than in passive voice. For example, the
litigant could replace a phrase like "A trial by jury was requested by
Mr. Smith" with "Mr. Smith requested a jury trial" or replace a phrase
like "The contract was breached by the Joneses" with "The Joneses
breached the contact." Additionally, the litigant should look to replace
unnecessary multiple word phrases with single words that convey the
same meaning; it is always preferable to avoid using multiple words
where a single one will suffice. For example, "because" can replace
verbose phrases like "due to the fact that" or "because of the fact that,"
"except for" can replace a verbose phrase like "with the exception of,"
and "about" can replace verbose phrases like "with reference to" or
"with regard to" or "with respect to."4 1 5 Finally, the litigant should
avoid the use of "legalese" or "lawyerisms" in favor of plain English
whenever possible. For example, "before" can replace more abstract
phrases like "antecedent to" or "anterior to," "unique" can replace the
more abstract latin phrase "sui generis," and "namely" can replace the
antiquated abstract phrase "to wit."4 16 In this fashion, the appellate
litigant should strive to achieve clearer and more concise structure.

Another way an appellate litigant can improve clarity in the ap-
pellate brief is by referring to the parties by their actual names. If the
litigant considers that, at a minimum, each judge of the Nebraska

413. See supra note 397 (citing a number of good resources with comprehensive dis-
cussions of writing technique).

414. Id.
415. Most style manuals contain a section addressing this very topic and providing

lengthy lists of multiple word phrases that can easily be replaced with a single word.
See, e.g., BRYAN A. GARNER, THE REDBOOK: A MANUAL ON LEGAL STYLE (2002) at § 11.2
(providing various lists of word and phrase substitutes).

416. BRYAN A. GARNER, THE REDBOOK: A MANUAL ON LEGAL STYLE (2002) at § 11.2.
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Court of Appeals hears arguments on approximately twenty cases per
month, in addition to cases pending before that judge on motions or
submitted without argument, and that each case generally includes at
least two briefs, it should become apparent that the use of the terms
"the Appellant" and "the Appellee" or "the Plaintiff' and "the Defen-
dant" can be far less clear and effective than referring to the parties as
"Mr. Smith" or "the Joneses."4 17 In addition, the litigant should be
sure to make consistent references to the parties throughout the brief;
avoid referring to the appellant alternatively as "Mr. Smith," "the Ap-
pellant," "the husband," "the father," "the Defendant," and "the cross-
Petitioner" throughout the brief in favor of consistently referring to
the appellant as "Mr. Smith" throughout.4 18 In this fashion, the ap-
pellate litigant should strive to make references to the parties clearer
and more consistent.

In addition to revising the brief to improve clarity, an appellate
litigant should carefully proofread the brief before submitting it.
Carefully proofread the brief before submitting it. 4 19 The quality of
the written brief will have an enormous impact on the appellate
court's initial perceptions about the credibility of the litigant submit-
ting the brief; submitting a brief that has not been carefully proofread
suggests that the litigant simply did not care about the brief (or the
court's time) enough to remedy typographical errors. Whether accu-
rate or not, sloppy proofreading often suggests sloppy analysis, and a
brief littered with typographical errors will be far less effective than if
carefully proofread. There are many tips and strategies that can im-
prove proofreading: the litigant should take advantage of the spell-
check feature of the word processing program, but not rely on the pro-
gram to accurately catch every mistake; the litigant should attempt to
let the brief sit for some time after drafting and come back later to
proofread because it is often difficult to catch typographical and gram-
matical mistakes immediately after being deeply engrossed in draft-
ing; the litigant should endeavor to have another person read through
the brief and give suggestions, both for typographical problems and
clarity concerns, to see how the brief sounds to a more "neutral" party.
Proofreading can sometimes be one of the simplest, yet most effective

417. Cf. FED. R. App. P. 28(d) (directing parties to keep references to "appellant" and
"appellee" to a minimum).

418. Note that unless necessary for clarity titles such as "Mr." or "Mrs." can usually
be omitted after the first time the party is introduced; "Mr. Smith" can generally be
referred to as 'Smith" throughout the remainder of the brief.

419. The repeating of this phrase is not a result of poor proofreading. Rather, the
suggestion is simply important enough to justify repeating the phrase twice. In fact, it
is important enough to be repeated for a third time: Carefully proofread the brief before
submitting it.
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ways to quickly improve the overall effectiveness of the appellate
brief.

C. MORE EFFECTIVE ORAL ARGUMENT

Although, as suggested by Judge Michel's comments above, 420 the
heavy labor in persuading an appellate court is generally done by the
brief, the importance of presenting an effective oral argument should
not be minimized. Oral argument provides another forum in which an
appellate litigant can seek to persuade the court to reach a decision
favorable to the litigant, often the litigant's final opportunity to do so,
and should never be simply written off as a formality. Indeed, former
United States Supreme Court Justice William J. Brennan, Jr. once
commented on oral argument:

[O1ral argument is the absolutely indispensable ingredient of
appellate advocacy .... [Oiften my whole notion of what a
case is about crystallizes at oral argument. This happens
even though I read all of the briefs before oral argument; in-
deed, that is the practice now of all the members of the Su-
preme Court .... Often my idea of how a case shapes up is
changed by oral argument .... Oral argument with us is a
Socratic dialogue between Justices and counsel. 42 1

As such, the litigant should strive to present as effective an oral
argument as possible. In doing so, the litigant must carefully prepare
for oral argument, must observe general rules of appellate etiquette
and appropriately field questions from the court during presentation
of the oral argument, and must understand when and how to conclude
the argument.

1. Preparation for Oral Argument

As with any other phase of litigation, effective oral argument de-
pends largely upon a litigant's level of preparation. 4 22 The prepara-
tion phase of oral argument affords the litigant the opportunity to
take as much control as possible over what to expect and what might
occur during the course of the argument. The litigant's preparation
for oral argument should include several considerations, including
considerations about the appellate court, familiarity with the record

420. See supra note 396 and accompanying text (discussing Judge Michel's belief in
the importance of the appellate brief).

421. BERRY, supra note 341 at § 8.20, quoting HON. WILLIAM J. BRENNAN, JR.,
HARVARD LAW SCHOOL, OCCASIONAL PAMPHLET No. 9, 22-23 (1967).

422. See BERRY, supra note 341 at § 9.01, quoting GERRY SPENCE, How TO ARGUE
AND WIN EVERY TIME 128 (1995) (stating "[alh, preparation! There is where the magic
begins! Yet young lawyers seem disappointed when I tell them so. They yearn for an
easy formula that will permit them to bypass the stodgy stuff called work. I wish that I
could explain to them that true preparation is not work. It is the joy of creating.").
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and briefs submitted in the case and the legal principles applicable to
the case, organization of the argument, and practice of the argument
prior to the actual argument date.

First, an appellate litigant should spend time considering the ap-
pellate court. To the extent possible, the litigant should consider the
judges who will be hearing the appeal. Understanding the personal
and ideological leanings of the judges before whom the litigant will
appear will allow the litigant to better prepare arguments that are
likely to be better received and more productive. The litigant should
spend some time studying previous opinions of the judges, especially if
they cover issues related to the case being argued, and speaking to
others who have appeared before the judges. The litigant should also
consider the appellate courtroom in which the argument will take
place. Being familiar with such concerns as the acoustics of the room,
the lighting in the room, and the availability of easels for displaying
exhibits allows the litigant to prepare in advance for how loud to
speak, how well notes may be read from the lectern, and whether ex-
hibits, if allowed, will be visible to the court. To the extent possible
the litigant should spend some time researching at least these basic
matters about the appellate court and the environment for the oral
argument and prepare accordingly.

Next, an appellate litigant should spend time making sure he or
she is very familiar with the record presented to the appellate court,
the briefs submitted to the court, and the law applicable to the case
being appealed. The litigant should spend whatever time is necessary
to ensure the litigant knows the record and the briefs forward and
backward. Consider how much more effective an argument will be if
the court asks a question about the record and the litigant can provide
a quick and accurate answer about the contents of the record than if
the litigant, unprepared and unfamiliar with the record, has to inform
the court of his or her unpreparedness and leave it to the court to sort
through the record. Similarly, the litigant should be able to answer
questions from the court about what issues and what arguments are
raised in the briefs (and what issues and arguments are neglected).
Familiarity with the law applicable to the case requires careful review
of the authorities presented in the briefs, as well as consideration of
whether any law was overlooked or whether new law has been pro-
nounced since the briefs were submitted. Consider how the effective-
ness of an argument might be impacted if, after spending hours
outlining and practicing an eloquent argument and studying the re-
cord and briefs, the litigant is asked about a potentially dispositive
case published after submission of the briefs but with which the liti-
gant lacks familiarity. Familiarity with the record, briefs, and appli-
cable law is an aspect of preparation over which the litigant has
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complete control; to maximize the effectiveness of the litigant's oral
argument, the litigant should take advantage of the ability to prepare
and become familiar with these items.

With a clearer understanding of the appellate court and familiar-
ity with the record, briefs, and law governing the case, an appellate
litigant must next spend time organizing the oral argument itself. As
noted above, court rules limit the amount of time the litigant has to
deliver the oral argument.4 23 The litigant should begin with a brief
discussion of the relevant facts of the case; the emphasis should usu-
ally be on brevity so that most of the time can be dedicated to the legal
arguments that are usually dispositive on appeal. In addition, be-
cause of the time limitations, it is often impossible to thoroughly and
persuasively address every issue presented in the appellate briefs.
Thus, the litigant must determine which issues to thoroughly present
during oral argument. In determining which issues to argue, the liti-
gant should consider which arguments in the brief are the strongest
and also which can best be discussed in a relatively short oral argu-
ment; weaker arguments and complex arguments that are better left
to a more lengthy written presentation in the brief will only take valu-
able time away from the litigant's opportunity to persuade the court
on the stronger arguments.

Once the litigant has determined on which issues to focus, the liti-
gant should consider outlining the presentation of each issue and
making notes about the most important points to be covered on each
issue: the pertinent facts that are crucial to resolution of the issue, the
appropriate standard of review for the issue, the applicable law for the
issue, and any other pertinent matters such as policy arguments and
distinguishing of adverse law or arguments. 42 4 Ultimately the liti-
gant should distill whatever outlines or notes are made to a more gen-
eral reference outline that, after appropriate practice, will be useful to
the litigant during the presentation of the argument.

Once the litigant has determined the issues to be discussed and
has outlined or made notes about the important points to cover on
each issue, the litigant should spend time practicing the argument.
No matter how much preparation time is spent on outlining and mak-
ing notes, there is simply no substitute for actually practicing delivery

423. See supra notes 260-63 and accompanying text (concerning rules governing oral
argument).

424. Whether this preparation is best achieved by writing out the text of the pro-
posed argument or by preparing some type of outline depends, ultimately, on what
works best for the individual litigant. There are advantages to each approach, but the
most important point to remember is that something should be written out to help the
litigant prepare what will be said on the particular issue. See BERRY, supra note 341 at
§ 9.35 (discussing detailed preparation of something in writing).
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of the argument. The litigant should practice the argument to become
familiar enough with the points to confidently step up to the lectern
and engage the court in conversation about the case, rather than ner-
vously trying to read a prepared statement. The litigant should also
practice the argument to determine how much time is necessary to
make the points the litigant feels need making; without practicing de-
livery of the argument, the litigant runs the risk of not being able to
thoroughly cover the important issues. Finally, practicing delivery of
the argument will allow the litigant to actually hear how the argu-
ment sounds and help to anticipate what potential questions might be
asked.

Preparation for the oral argument should not be viewed as a
strictly linear process. Rather, the litigant should realize that each
stage of preparation will likely require revisiting as the litigant goes
through the preparation process. For example, the practice stage may
reveal weaknesses in the argument that require additional outlining
and note-taking, or the discovery of a newly published decision after
the argument has been organized may require reorganization. Addi-
tionally, the litigant should spend time making sure that he or she is
well-versed about all of the issues presented in the case, not just the
ones that make the "final cut" to be included in the litigant's planned
argument. It is always entirely possible that the court will feel a dif-
ferent issue is sufficiently important to ask questions about, and the
litigant must be prepared to effectively answer questions even on is-
sues that the litigant does not anticipate being the most persuasive.

2. Presentation of the Argument

Once the hard labor of preparation is completed and the time for
actually presenting the oral argument arrives, there are a few more
things for the appellate litigant to keep in mind to make the presenta-
tion as effective as possible. Presentation of the argument will be
more effective if the litigant is careful to observe the appropriate rules
of appellate etiquette and if the litigant appropriately handles ques-
tions from the court.

The etiquette of appellate practice includes both the litigant's ap-
pearance and the litigant's demeanor in the courtroom, and both con-
siderations will have an impact on the effectiveness of the
presentation. First, the litigant should appear before the court as a
professional whose cause is worthy of the time and consideration of
the appellate court; the litigant's attire and appearance will influence
the court's initial impressions about the litigant's credibility. Oral ar-
gument before an appellate court is a formal occasion, and the litigant
should appear accordingly. Former United States Supreme Court
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Justice Robert H. Jackson once commented that "[the lawyer of good
taste will not worry about his dress, because instinctively it will be
that which is suitable to his station in life-a member of a dignified
and responsible profession-and for an important and somewhat for-
mal occasion."4 25

Beyond mere attire, the litigant's appearance during the presen-
tation of the oral argument should include appropriate eye contact
with the court and appropriate nonverbal communication, including
the avoidance of distracting hand gestures and inappropriate facial
expressions during the course of the proceedings. In addition, the liti-
gant should display the proper demeanor during presentation of the
argument. Primarily this means that the litigant should always treat
the bench and opposing litigants with respect, rather than resorting to
a raw emotional appeal containing "flippant, irascible, or condescend-
ing" statements. 42 6 The litigant should also be careful to remember
that an appellate oral argument is much different from a closing argu-
ment made at trial; the appellate court consists of judges, not jurors,
and the court wants to hear meaningful legal analysis, not theatrical
closing arguments.

The goal of presenting an appellate oral argument should be to
engage the appellate court in a thoughtful (and hopefully persuasive)
conversation about the case being appealed. Part of effectively engag-
ing the court involves appropriately welcoming and responding to
questions from the court. John W. Davis, an attorney who served in
the United States House of Representatives as Solicitor General, ran
as the Democratic nominee for President in 1924, and argued a sub-
stantial number of cases before the United States Supreme Court, had
this to say about welcoming and responding to questions from the
court:

Rejoice when the Court asks questions. And again I say unto
you, rejoice! If the question does nothing more it gives you
assurance that the court is not comatose and that you have
awakened at least a vestigial interest. Moreover a question
affords you your only chance to penetrate the mind of the
court, unless you are an expert in face reading, and to dispel a
doubt as soon as it arises. This you should be able to do if you
know your case and have a sound position .... If you value
your argumentative life do not evade or shuffle or postpone,

425. BERRY, supra note 341, at § 10.11, quoting Hon. Robert H. Jackson, Advocacy
Before the Supreme Court: Suggestions for Effective Case Presentations, 37 A.B.A. J.
801, 862 (1951).

426. See BERRY, supra note 341, at § 10.12 (recommending respectful conversation
as the appropriate attitude during argument).
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no matter how embarrassing the question may be or how
much it interrupts the thread of your argument. 42 7

An appellate litigant should welcome questions from the court be-
cause those questions usually allow the litigant to discover and ad-
dress concerns the court may have about some aspect of the case. The
questions often give the litigant an opportunity to persuade the court
on an issue that the court finds important to resolution of the case.
The litigant should carefully listen to the question in its entirety,
without interrupting the court, and then immediately provide the best
and clearest answer the litigant can. The litigant should never inter-
rupt a judge asking a question, should never try to avoid answering
the question by discussing something tangential, and should never of-
fer to answer the question "later." If the litigant does not know the
answer to the question, the best course of action is to be honest and
concede as much; doing so will enhance the litigant's credibility far
more than attempting to make something up or providing the court
with misinformation. If the litigant does not understand the question,
the best course of action is to ask to have the question restated or
clarified; again, doing so will enhance the litigant's credibility far
more than stumbling through a likely less than useful answer to a
misunderstood question. Finally, the litigant should allow his or her
argument to be flexible enough to "jump" to topics about which the
court wants to ask questions, and to follow the court's lead and ad-
dress the issues about which the court expresses interest and concern.
If the court repeatedly asks the litigant about a particular subject, it
may very well be that topic is more important to the court than the
topic the litigant wanted to discuss, and the more effective presenta-
tion will be to adapt and follow the court's lead.

3. Concluding the Argument

Finally, a litigant can greatly improve the effectiveness of the oral
argument by knowing when and how to conclude the argument. In
this respect, the litigant should anticipate and be prepared to handle
either the situation in which time runs short and the litigant has not
yet addressed all of the points he or she intended to address, or the
situation in which the litigant has thoroughly addressed all of the
points he or she intended to address and has time remaining. Being

427. R. LAWRENCE DESSEM, PRETRIAL LITIGATION: LAW, POLICY, & PRACTICE at 462-
68 (3d ed. 2001), quoting John W. Davis, The Argument of an Appeal, 26 A.B.A. J. 895
(1940). The article is actually a reprint of an address Davis delivered to the Association
of the Bar of the City of New York. The full text of the article contains some wonder-
fully eloquent and insightful thoughts about how to get the most out of the limited
amount of time available to a litigant presenting an oral argument.
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prepared to handle each situation will improve the effectiveness of the
litigant's argument.

It is important for an appellate litigant to pay close attention to
the time during the litigant's argument.4 28 Whenever possible, the
litigant should strive to end the argument on a high note. As such, if
time is running out the litigant should avoid beginning an entirely
new argument that cannot be concluded in the remaining time. In-
stead, the litigant should try to end with a strong summation and re-
quest for relief from the court. If the litigant gets caught in the
awkward position of being in mid-thought when time runs out, the
litigant should not simply continue speaking as if unlimited time is
available. Rather, the litigant should pause, acknowledge that time
has expired, and ask permission to briefly conclude. If the court gives
permission, the litigant should deliver a very brief conclusion, asking
the court for specific relief. Similarly, if the litigant is in the middle of
answering a question when time expires, the litigant should ask per-
mission to finish answering the question. In any event, if at all possi-
ble the litigant should strive to make sure the last words spoken
during the argument include asking the court to specifically rule in
the litigant's favor.

Although not particularly common, an appellate litigant may oc-
casionally encounter a situation in which the litigant has thoroughly
addressed all of the points the litigant intended to discuss and yet has
time remaining. In such a situation the most effective way for the
litigant to conclude is to ask the court if it has any further questions
and, if not, to request specific relief from the court and sit down, leav-
ing the unused time unused. Doing so will improve the effectiveness
of the argument in several ways.

First, it will convey to the court that the litigant has a certain
confidence in the litigant's position that does not require filling every
available moment of argument. Additionally, and perhaps more im-
portant, it will prevent the litigant from either attempting to argue
additional points that the litigant was not fully prepared to argue or
inadvertently raising a new issue or problem about which the court
had previously been unconcerned. The more effective approach is to
simply stop while you may be ahead. John W. Davis commented on
this situation:

[When you round out your argument and sit down before
your time has expired, a benevolent smile overspreads the
faces on the bench and a sigh of relief and gratification arises
from your brethren at the bar who have been impatiently

428. See supra notes 262-63 and accompanying text (concerning timing notifications
during arguments before the Nebraska appellate courts).

[Vol. 39



APPELLATE PRACTICE

waiting for the moment when the angel might again trouble
the waters of the healing pool and permit them to step in.
Earn these exhibitions of gratitude therefore whenever you
decently can, and leave the rest to Zeus and his colleagues,
that is to say, the judges on high Olympus. 4 29

D. SUMMARY: BEING MORE EFFECTIVE AS AN APPELLATE ADVOCATE

Appellate litigation is, essentially, all about attempting to per-
suade the appellate court to reach a particular result when reviewing
a lower court's decision. More effective appellate advocacy, then, re-
quires the litigant to take steps toward more persuasive presentation
of the appellate case. Among the many tools and techniques for being
a more effective appellate advocate are these tips:

1. Understand and utilize the appropriate standard of review. In
appellate practice the resolution of the case is usually driven by the
standard of review. The appellate court will approach the case en-
tirely within the context of the standard of review, so an appellate
litigant seeking to be more effective should do the same.

2. Strive to write a more effective appellate brief. Effective brief
writing takes time, patience, practice, and substantial revising. None-
theless, any litigant submitting an appellate brief can improve the
briefs effectiveness by taking the time to ensure that the primary pur-
poses of each required section of the brief are satisfied by what the
litigant has included, by taking the time to carefully and thoughtfully
organize the presentation of the arguments, and by taking the time to
meaningfully edit the brief, both revising and proofreading it, prior to
submitting it to the court.

3. Prepare for oral argument. Be well versed in the record, the
briefs, and the applicable law. Carefully choose the issues to specifi-
cally and thoroughly address during the argument. Practice the argu-
ment before presenting it to the court. Welcome questions from the
court and allow the court to guide the course of the argument. Know
when to conclude the argument, and always strive to conclude by re-
minding the court specifically what relief is requested.

VI. CONCLUSION

Appellate practice is a unique form of litigation, subject to special
rules and nuances. As such, being successful in appellate practice re-
quires a litigant to thoughtfully and carefully consider the case in a
whole new light, and demands the litigant comply with a host of rules
and procedural details. While this Article has not attempted an ex-

429. Davis, supra note 427, at 895.
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haustive consideration of every aspect of appellate practice in Ne-
braska, the author has attempted to provide a thorough primer in how
to successfully bring an appeal before the appellate courts of Nebraska
and how to be more effective in successfully seeking relief from the
appellate courts of Nebraska. For a litigant to be successful and effec-
tive, careful consideration must be given to such matters as the juris-
diction of the appellate court, the applicable rules governing appellate
practice in Nebraska, understanding the various forms of disposition
available to the Nebraska appellate courts, and techniques for more
effective presentation of appellate argument, both in the written brief
and the oral argument.


