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A. Relevant Model Rules and Comments (with textual underlining added) 

1. Rule 1.4: Communication [Nebraska Rule is identical] 

(a) A lawyer shall: 
(1) promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required by 
these Rules; 
(2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished; 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and 
(5) consult with the client about any relevant limitation on the lawyer's 
conduct when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 

2. Comments to Rule 1.4 [Nebraska Comments are identical] 

[1] Reasonable communication between the lawyer and the client is necessary for the 
client to effectively participate in the representation. 
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Communicating with a Client 

[2] If these Rules require that a particular decision about the representation be made by 
the client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's 
consent prior to taking action unless prior discussions with the client have resolved what action 
the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel 
an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must 
promptly inform the client of its substance unless the client has previously indicated that the 
proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the 
offer. See Rule 1.2(a). 

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the 
means to be used to accomplish the client's objectives. In some situations - depending on both 
the importance of the action under consideration and the feasibility of consulting with the client 
- this duty will require consultation prior to taking action. In other circumstances, such as during 
a trial when an immediate decision must be made, the exigency of the situation may require the 
lawyer to act without prior consultation. In such cases the lawyer must nonetheless act 
reasonably to inform the client of actions the lawyer has taken on the client's behalf. 
Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about 
the status of the matter, such as significant developments affecting the timing or the substance of 
the representation. 

[4] A lawyer's regular communication with clients will minimize the occasions on which 
a client will need to request information concerning the representation. When a client makes a 
reasonable request for information, however, paragraph (a)(4) requires prompt compliance with 
the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's 
staff, acknowledge receipt of the request and advise the client when a response may be expected. 
Client telephone calls should be promptly returned or acknowledged. 

Explaining Matters 

[5] The client should have sufficient information to participate intelligently in decisions 
concerning the objectives of the representation and the means by which they are to be pursued, to 
the extent the client is willing and able to do so. Adequacy of communication depends in part on 
the kind of advice or assistance that is involved. For example, when there is time to explain a 
proposal made in a negotiation, the lawyer should review all important provisions with the client 
before proceeding to an agreement. In litigation a lawyer should explain the general strategy and 
prospects of success and ordinarily should consult the client on tactics that are likely to result in 
significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not 
be expected to describe trial or negotiation strategy in detail. The guiding principle is that the 
lawyer should fulfill reasonable client expectations for information consistent with the duty to 
act in the client's best interests, and the client's overall requirements as to the character of 
representation. In certain circumstances, such as when a lawyer asks a client to consent to a 
representation affected by a conflict of interest, the client must give informed consent, as defined 
in Rule 1.0(e). 
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[6] Ordinarily, the information to be provided is that appropriate for a client who is a 
comprehending and responsible adult. However, fully informing the client according to this 
standard may be impracticable, for example, where the client is a child or suffers from 
diminished capacity. See Rule 1.14. When the client is an organization or group, it is often 
impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, 
the lawyer should address communications to the appropriate officials of the organization. See 
Rule 1.13. Where many routine matters are involved, a system of limited or occasional reporting 
may be arranged with the client. 

Withholding Information 

[7] In some circumstances, a lawyer may be justified in delaying transmission of 
information when the client would be likely to react imprudently to an immediate 
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the 
examining psychiatrist indicates that disclosure would harm the client. A lawyer may not 
withhold information to serve the lawyer's own interest or convenience or the interests or 
convenience of another person. Rules or court orders governing litigation may provide that 
information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs 
compliance with such rules or orders. 

3. Rule 1.2: Scope of Representation and Allocation of Authority Between Lawyer and 
Client 

(a) Subject to paragraphs (c) and (d) [Nebraska (b) and (c)], a lawyer shall abide by 
a client's decisions concerning the objectives of representation and, as required by Rule 1.4, 
shall consult with the client as to the means by which they are to be pursued. A lawyer may 
take such action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client's decision whether to settle a matter. In a 
criminal case, the lawyer shall abide by the client's decision, after consultation with the 
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will 
testify. 

• • • • 

(c) [Nebraska 1.2(b)] A lawyer may limit the scope of the representation if the 
limitation is reasonable under the circumstances and the client gives informed consent. 

4. Selected Comments to Rule 1.2 [These Nebraska Comments are identical] 

Allocation of Authority between Client and Lawyer 

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes 
to be served by legal representation, within the limits imposed by law and the lawyer's 
professional obligations. The decisions specified in paragraph (a), such as whether to settle a 
civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to 
communicate with the client about such decisions. With respect to the means by which the 
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client's objectives are to be pursued, the lawyer shall consult with the client as required by Rule 
1.4(a)(2) and may take such action as is impliedly authorized to carry out the representation. 

Agreements Limiting Scope of Representation 

[7] [Nebraska Comment 6] Although this Rule affords the lawyer and client substantial 
latitude to limit the representation, the limitation must be reasonable under the circumstances. If, 
for example, a client's objective is limited to securing general information about the law the 
client needs in order to handle a common and typically uncomplicated legal problem, the lawyer 
and client may agree that the lawyer's services will be limited to a brief telephone consultation. 
Such a limitation, however, would not be reasonable if the time allotted was not sufficient to 
yield advice upon which the client could rely. Although an agreement for a limited 
representation does not exempt a lawyer from the duty to provide competent representation, the 
limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the representation. See Rule 1.1. 

B. The Business of Communicating with a Client 

1. Communication lies at the core of the attorney-client relationship1 

1.1. Agency relationship. The attorney-client relationship is an agency relationship in 
which a lawyer-agent serves the interests of a client-principal. Communications are the 
mechanism by which the client controls the agency relationship, informs the attorney about his 
goals and objectives, and provides the lawyer with necessary and relevant information about the 
representation. Successful representation requires effective communications, without which the 
attorney-agent cannot know, understand, or represent the client's goals. 

1.2. Client's interface with the legal system. Because the vast majority of civil and 
criminal trials settle and plea-bargain, many clients never actually enter the courtroom, interact 
with a judge or a jury, or meet the opposing party or attorney. Consequently, for a good number 
of Americans, communicating with their own lawyers will constitute most, if not all, of their 
exposure to law and the legal system. Communications between clients and their own attorneys 
thus become the main arena in which clients gain any experience with lawyers and the law. 

2. The attorney-client relationship must adapt to changing circumstances2 

2.1. Fluid relationship. In retaining a lawyer the client does not give up the right to 
provide ongoing input into the representation. Their relationship is not static. The client expects 
the lawyer to work with the client, and the nature of their activities together will often change as 
a matter proceeds. 

1 Eli Wald, Taking Attorney-Client Communications (and Therefore Clients) Seriously, 42 U.S.F. L.Rev. 747, 
(2008). 
2 Nick J. Badgerow, Can We Talk?: The Lawyer's Ethical, Professional and Proper Duty to Communicate with 
Clients, 7 Kan. J.L. & Pub. Pol'y 105 (1998). 
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2.2. Fluid circumstances. Factors outside the client's or lawyer's control will often affect 
a matter once the lawyer's work has begun, and developments may require a response that was 
previously unanticipated. For example, a judge may issue an order affecting the client, or 
opposing parties in litigation or transactions may make demands for information or action. The 
client is entitled to know what is going on and to provide input as to the action to be taken. A 
good lawyer will consult with and work with the client as a critical member of the team. 

3. Communication has two components: (i) proactively informing the client, and 
(ii) responding to the client's requests for information 

3.1. Duty to inform. The proactive duty is found in 

- R 1.4(a)(1) ["promptly inform"] 
- R 1.4(a)(2) ["reasonably consult"] 
—R 1.4(a)(3) ["keep the client reasonably informed"] 

3.2. Duty to respond. R 1.4(a)(5) requires a lawyer to "promptly comply with reasonable 
requests for information." 

3.3. Keeping the client reasonably informed. The Illinois Supreme Court has stated that 
the two-part duty to communicate has the purpose of keeping the client "reasonably informed 
about the status of the matter." In re Smith, 168 I11.2d 269, 281-82; 659 N.E.2d 896, 902 (1995). 

4. The level of required communication is dependent on the circumstances 

4.1. Purpose of communication. 

—R 1.4(b) states: "A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions regarding the 
representation." 

--R 1.4 Cmt 5 calls for the client to receive "sufficient information to participate 
intelligently in decisions concerning the objectives of the representation and the 
means by which they are to be pursued.. . ." 

4.2. Reasonableness standard. R 1.4 is permeated with "reasonableness" qualifiers: 

—R 1.4(a)(2) ["reasonably consult"] 
--R 1.4(a)(3) ["keep the client reasonably informed"] 
—R 1.4(a)(4) ["promptly comply with, reasonable requests for information"] 
- R 1.4(b) ["explain a matter to the extent reasonably necessary"] 

4.3. Quantity and quality. The reasonableness of the communication offered by a lawyer 
depends both on the quantity of information provided to the client and the quality of that 
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information. The client must understand the information, appreciate its significance, and be able 
to use the information to make decisions. 

—While too little information may be a problem for the client, too much 
information could also inhibit intelligent decision-making. 

-Quantity and quality requirements depend on the sophistication of the client. 

4.4. Stated limitations. 

—R 1.4 Cmt 3 acknowledges that sometimes a lawyer must act without consulting 
with the client. If so, the lawyer should inform the client as soon as reasonably 
possible after the fact. 

—R 1.4 Cmt 4 notes that when a prompt response to a client's request is not 
feasible, the lawyer or a staff member may "acknowledge receipt of the request 
and advise the client when a response may be expected." 

—R 1.4 Cmt 5 discusses the need to inform a client of 

—"important provisions" of a negotiation proposal 
—"general strategy" of litigation 
—significant tactics 

—R 1.4 Cmt 5 states that a lawyer "ordinarily will not be expected to describe trial 
or negotiation strategy in detail." 

C. Failure to Communicate - Case Law 

—One commentator has described communication failure as the single-most common 
reason for client complaints against lawyers.3 

1. So many ways to fail 

-State ex rel. Nebraska State Bar Ass'n v. McArthur, 257 Neb. 618, 599 N.W.2d 592 
(1999). Attorney suspended for one year for, among other things, "[1] failing to keep his clients 
informed of deadlines, settlement offers, court decisions, and the potential consequences thereof, 
and [2] in failing to keep himself adequately informed so that he could properly inform clients." 
This case was decided under the earlier Code of Professional Responsibility, which lacked a 
separate rule on communication. The attorney was held to have violated DR 6-101 (A)(3) -
neglect of a matter. 

-Matter ofPalmieri, 75 N.J. 488, 383 A.2d 1142 (1978). Attorney suspended for 6 
months because he "[1] had no system established for office procedure and [2] on numerous 
occasions failed to return telephone calls, did not [3] have anyone available at his office to 

3 Id. 
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answer the telephone, [4] have his office staffed to adequately inform clients of his whereabouts, 
and further [5] failed to adequately advise clients of the status of their case." No governing rule 
was cited, but this was before today's RPCs. The attorney had previously been admonished for 
failing to limit his caseload to a manageable level. 

-Matter of Miller, 54 A.D.2d 69, 387 N.Y.S.2d 445 (App. Div. 1976). Attorney 
disbarred for neglecting client matters. Among the charges of neglect, the court pointed out that 
the attorney [1] had failed to respond to repeated inquiries of two clients as to the status of their 
suits and [2] had failed to communicate with another client "for a period in excess of one year." 

2. Failure to communicate is usually coupled with other ethical violations 

—In re Pike, 511 S.E.2d 506 (Ga. 1999). Attorney disbarred for [1] failure to respond to 
client's requests for information on progress of case, [2] failure to advise client that discovery 
requests had been served, [3] false denial of knowledge that case had been dismissed due to 
failure to respond to discovery, [4] false communication to client that he had sent statement 
indicating that $5,000 retainer had been exhausted, and [5] failure to deliver to client the papers 
and property to which he was entitled upon discharge of representation. 

—Matter of Peters, 332 N.W.2d 10 (Minn. 1983). Indefinite suspension for attorney. Ten 
charges against him included [1] failing to remove client files when evicted from his office, [2] 
failing to advise clients how he could be contacted, [3] having phone disconnected, leaving 
recorded message with no information as to how he could be reached, [4] accepting retainers and 
failing to prosecute numerous matters. In other words, "complete abandonment" of his clients. 

3. How the courts assess communication failures 

—Comment in A. L.R. 3d: "There has been disagreement among the courts as to the 
seriousness of a charge that an attorney has failed to communicate with a client and on the 
degree of discipline necessary to be meted out in response to proof of such'misconduct. While a 
failure to communicate has been held not to be an act of moral turpitude and not deserving of the 
condemnation reserved for such actions, it has also been held that it was as improper to 
deliberately refuse to inform a client as to the status of his case as it was to affirmatively 
misrepresent that status to the client, and that such a dereliction was closely related to the 
attorney's fitness to practice law. . . . 

"In most cases . . . the degree of discipline and the court's view of the misconduct are 
controlled by the totality of the circumstances surrounding the misconduct, such as the moral 
fitness of the attorney, the ordeal of enduring a lengthy disciplinary proceeding, the harm 
suffered by others as the result of the misconduct, the need to protect the public, and other 
variables."4 

—In re Conduct of Groom, 350 Ore. 113; 249 P. 3d 976 (2011). The court described 
factors relevant to a Rule 1.4 violation: "[1] the length of time between a lawyer's decision and 
the lawyer's communication of that decision to the client, [2] whether the lawyer failed to 
respond promptly to reasonable requests for information from the client, and [3] whether the 

4 80 A.L.R.3d 1240. 
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lawyer knew or a reasonable lawyer would have foreseen that a delay in communication would 
prejudice the client." No violation was found. 

--Purpose of communications. Rule 1.4(b) states: "A lawyer shall explain a matter to the 
extent reasonably necessary to permit the client to make informed decisions regarding the 
representation." 

—Reasonableness standard. Rule 1.4 is permeated with "reasonableness" qualifiers. 

4. Mitigating factors as a defense 

—State ex rel. Nebraska State Bar Ass'n v. McArthur, (cited above). The court stated that 
it must consider mitigating factors when imposing discipline. 

Yes, mitigation 

-Doyle v. State Bar of California, 15 Cal.3d 973,126 Cal.Rptr. 801, 544 P.2d 937 
(1976). Attorney's failure to communicate with his clients and inattention to his clients' needs, 
normally constituting proper grounds for suspension, was mitigated by the illness of the attorney 
and his wife, marital difficulties, a strained association with his law partner, and financial 
problems. Other mitigating factors were the attorney's having no prior disciplinary record, his co-
operation at the disciplinary hearing, and his efforts at rehabilitation. He received a 3-year 
probationary period. 

-State v. Townsend, 210 Kan. 480, 502 P.2d 832 (1972). The court recognized that a 
mutual failure of communication between attorney and client would be a mitigating factor in a 
disciplinary proceeding charging the attorney with neglect and failure to communicate with his 
client. Although the attorney had not been as vigilant as was desirable in maintaining 
communications with the client, the fault seemed to be mutual. The proceedings were dismissed. 

No mitigation 

—State ex rel. Nebraska State Bar Ass'n v. McArthur, (cited above). Attorney had made 
some restitution and had instituted office procedures to ensure better communication. The court 
also noted that he had practiced for only 3/4 years. However, the court found these to be 
insufficient, and the court noted that the attorney had not taken responsibility for his acts. 
Therefore, punishment was not lessened. A one-year suspension was imposed. 

-Kentucky Bar Ass'n v. Hartlage, 64 S.W.3d 814 (Ky. 2002). Attorney failed to return 
phone calls and failed to inform her clients that their actions were dismissed for failure to 
prosecute. The court held that the attorney's medical conditions, including epilepsy, 
hypoglycemia, chronic anemia, attention deficit hyperactivity disorder, and profound depression, 
did not excuse her from complying with Rules of Professional Conduct, including Rule 1.3 
(diligence) and Rule 1.4. A one-year suspension was imposed. 
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-Stark County Bar Ass 'n v. Lukens, 48 Ohio St.2d 187, 2 Ohio Ops.3d 380, 357 N.E.2d 
1083 (1976). Attorney failed to communicate with clients and displayed a "shocking lack of 
diligence." He suffered from serious illnesses and was often bedridden or hospitalized. The court 
held that his misconduct would not be mitigated, since a member of the legal profession should 
not "continue to hold himself out as an attorney in general practice, undertaking new and 
possibly complicated cases, when he has full knowledge of his condition and its attendant 
problems." Moreover, "if a lawyer cannot stand the rigors of an active general practice due to his 
health problems, he should not be permitted to maintain a posture of competency and availability 
as regards the general public." The lawyer was indefinitely suspended. 

D. Practice Considerations 

—Discuss with your client whether you should send (1) emails with scanned attachments or (2) 
hard copies of memos and other documents. 

—Send copies of all significant documents to the client, no later than when you file them or 
transmit them to others. 

—Follow up every meeting with a memo to the client. 

-Include enough detail in your bills to inform the client of your activities. 

—Be sure that your client can understand what you send. 

—Include client communications in your "to do" list and your calendaring system. 

—Communicate regularly even when nothing is happening on a matter. 

-"Promptly" return every telephone call - same day? within 24 hours? If you can't do it, have an 
assistant make the call. 

—If the client is an organization, have a clear understanding as to who is your contact person for 
ongoing communications. 

—Don't overlook the need to communicate with: 

—People who might think you are their attorney (prospective clients or former clients) 
-Multiple clients 
-Former client (conflict of interest) 
-Client with diminished capacity 

—If collaborating with another attorney in your firm or another firm, be clear as to who will 
communicate with the client. 
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RECENT DEVELOPMENTS IN NEBRASKA AND IOWA ETHICS CASES IN 2011-2012 

1. Sickier v. Kirby, 19 Neb. App. 286 (2011) 

2. Gonzalez-Servin v. Ford Motor Company and Kerman v. Bayer Corporation, 662 F.3d 
931 (7th Cir. 2011) 

3. Thomas & Thomas Court Reporters v. Switzer, 283 Neb. 19 (2012) 

4. Oregon Ethics Opinion 2011 -185 (how to withdraw) 

5. Smai/ey v. Nebraska Dept. ofHHS, 283 Neb. 544 (2012) 

6. Nebraska Ethics Advisory Opinion No. 11-02 (attorney-insurance agent) 

7. Neb. Rev. Stat. § 25-1210 (public ignominy) 

8. Nebraska Ethics Advisory Opinion No. 11 -06 (out of state arbitration) 

9. Nebraska Ethics Advisory Opinion No. 12-03 (Groupon) 

10. Nebraska Ethics Advisory Opinion No. 12-04 (use of testimonials) 

11. Iowa State Bar Association Ethics Opinion No. 11-01 (cloud computing) 

12. Muniz v. Smith, 647 F.3d 619 (6th Cir. 2011) 

13. Rule 3.3 Duty of Candor (Neb. S. Ct. Rule 3-503.3) 

14. Rule 3.1 Meritorious Claims (Neb. S. Ct. Rule 3-503.1) 


