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OUTLINE 
A. The analytical approach D. Relevant ABA Formal Opinions 
B. Different types of multiple-lawyer E. Summing it up - who is co-counsel and who 
relationships is not? 
C. What do the RPCs tell us? F. Practice tips 

A. The Analytical Approach - a few basic concepts 

1. The players - We will analyze situations with a single client and two lawyers (LI & L2). 

--L1 is normally the first lawyer on the matter. 
—LI will always have a direct relationship with the client. 

—L2 is usually engaged after LI and for limited purposes. 
—L2 may or may not have a direct relationship with the client. 

2. The principles apply to any situation with two or more lawyers. 

3. Key question is whether L2 is "co-counsel" or not. 

-"Co-counsel" implies direct duties from L2 to the client, including: 

-Confidentiality - Rule 1.6 
—Avoiding a conflict of interest - Rule 1.7 
-Communicating with the client - Rule 1.4 

-Risk of joint liability - Rest. (3rd), Law Governing Lawyers, §58 cmt (e) 

—If L2 is not co-counsel, then two alternatives are presented: 

(1) L2 may have duties to LI and not directly to client. 
(2) L2 may have duties to client apart from Li ' s relationship with client. 
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B. Different Types of Multiple-Lawyer Relationships 

1- Client-driven situations 

--Scenario 1: Client retains both LI and L2 to share responsibility on a matter. 

—Scenario 2: LI brings in L2 (with client's consent) to share responsibility. 

—Scenario 3: L2 is local counsel for client in a matter being handled by LI. 
--L2 may be brought in by client or by LI. 

-Scenario 4: LI engages L2 as expert witness. 

-Scenario 5: LI engages L2 as expert consultant to strategize and advise. 

—Scenario 6: LI engages L2 as both expert witness and expert consultant. 

2. Lawyer-driven situations 

—Scenario 7: LI consults with L2 to gain expertise. 

-May be informal or LI may pay L2 for the advice. 

—Scenario 8: LI consults with or retains L2 for ethics advice. 

—Scenario 9: LI retains L2 to represent LI in a fee dispute or malpractice claim. 

3. Middle ground between client-driven and lawyer-driven situations 

—Scenario 10: LI hires L2 as temporary lawyer for manpower needs. 

4- Client separately retains L2 

—Scenario 11: L2 is retained to advise client on a business deal between LI and client. 
—Scenario 12: L2 is retained to assist client in giving informed consent to a matter being 
handled by LI. 

—Scenario 13: L2 is retained to advise client whether to prospectively limit Li ' s 
malpractice liability or settle a malpractice claim. 
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C. What Do the Rules of Professional Conduct Tell Us? 

-Actually, the Rules do not take an organized or deliberate approach to multiple-lawyer 
situations. 

-The Rules focus on the responsibilities of individual lawyers, and they contain scant 
mention of attorneys working together. Principles on multiple-lawyer situations must be 
gleaned from just a few references in the Rules and official comments, or by implication. 

1. No prohibition - the Rules do not prohibit or discourage use of multiple lawyers. 

2. Bringing in L2 to benefit LI or client or both 

-Rule 1.1 (competence! - This rule requires lawyers to provide competent 
representation. 

—R 1.1 Comment 1: Relevant factors to determine a lawyer's competence include 
"whether it is feasible to . . . associate or consult with a lawyer of established competence 
in the field in question." 

- A s used in Comment 1, "associate" suggests Scenario 2 (LI brings in L2 to 
share responsibility) and Scenario 5 (LI brings in L2 as expert consultant to 
advise on the matter). In either scenario, L2 becomes co-counsel, and the benefit 
of L2's efforts flows primarily to client and secondarily to LI. 

- A s used in Comment 1, "consult with" suggests Scenario 7 (LI consults with 
L2 to gain expertise). L2 does not become co-counsel, and the benefit of L2's 
efforts flows primarily to LI and secondarily to client. 

--R 1.1 Comment 2: "Competent representation can also be provided through the 
association of a lawyer of established competence in the field in question." 

-Again, the use of the term "association" suggests Scenario 2 (LI brings in L2 to 
share responsibility) and Scenario 5 (LI brings in L2 as expert consultant to 
advise on the matter). In either scenario, L2 becomes co-counsel, and the benefit 
of L2's efforts flows primarily to client and secondarily to LI. 
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3. Bringing in L2 primarily for the benefit of LI 

-Rule 1.6 (confidentiality) - This rule permits a lawyer to reveal confidential 
information in certain limited circumstances. 

-Rule 1.6 Comment 4: "A lawyer's use of a hypothetical to discuss issues relating to the 
representation is permissible so long as there is no reasonable likelihood that the listener 
will be able to ascertain the identity of the client or the situation involved." 

-This statement contemplates L i ' s consultation with L2 on a preliminary and 
likely informal basis, because the discussion remains hypothetical. Such a 
consultation may fall within Scenario 7 (LI consults with L2 to gain expertise), 
Scenario 8 (LI consults with L2 for ethics advice) or Scenario 9 (LI consults 
with L2 regarding a potential dispute with the client). Since L2 does not 
"associate" in the matter, the benefit of the consultation flows primarily to the 
benefit of LI. 

-Rule 1.6(b)(4): A lawyer may reveal confidential information "to secure legal advice 
about the lawyer's compliance with these Rules." R 1.6 Comment 9 provides perspective 
on this statement. 

-The situation described in this rule is reflected in Scenario 8 (LI consults with 
L2 for ethics advice), but also in Scenario 9 (LI consults with L2 regarding a 
potential dispute with the client). In these circumstances L2 becomes counsel to 
LI, and the benefit of the consultation flows primarily to LI. 

-Rule 1.6(b)(5): A lawyer may reveal confidential information "to establish a claim or 
defense on behalf of the lawyer" in a dispute with the client or in any situation (including 
disciplinary proceedings) in which the lawyer's conduct is challenged. R 1.6 Comment 
10 adds perspective. 

—This is Scenario 9 (LI consults with L2 regarding a potential dispute with the 
client). L2 becomes counsel to LI, and the benefit of the consultation flows 
primarily, if not exclusively, to LI. 
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4. Bringing in L2 primarily for the benefit of the client 

-Rule 1.0 (definition of "informed consent"!1 - Especially relevant is R 1.0 Comment 6: 
"In some circumstances it may be appropriate for a lawyer to advise a client or other 
person [who must give informed consent to a course of action] to seek the advice of other 
counsel." R 1.0 Comment 6 adds that relevant factors as to whether a client can make a 
decision requiring informed consent include whether the client "is independently 
represented by other counsel in giving the consent." A client so represented "should be 
assumed to have given informed consent." 

-This is Scenario 12 (L2 is retained to assist client in giving informed consent). 
L2's responsibilities are directly and exclusively to the client, and the only benefit 
to LI is if the client proceeds to give the informed consent that LI desires in the 
matter that LI is handling. 

-Rule 1.8(a)(2) (business transactions between a lawyer and client) - Such transactions 
are prohibited unless the lawyer takes certain steps, including: "the client is advised in 
writing of the desirability of seeking and is given a reasonable opportunity to seek the 
advice of independent legal counsel on the transaction." Also see R 1.8 Comments 1 - 4 . 
which add perspective to the rule. 

-This is Scenario 11 (L2 is retained to advise the client on a business transaction 
with LI). As with the matter of informed consent, L2's responsibilities are 
directly and exclusively to the client. The only benefit to LI is if the client, after 
being advised by L2, proceeds to enter into the transaction with LI. 

-Rule 1.8(h) (agreements to limit or settle a lawyer's malpractice liability): "A lawyer 
shall not: (1) make an agreement prospectively limiting the lawyer's liability to a client 
for malpractice unless the client is independently represented in making the agreement; or 
(2) settle a claim or potential claim for such liability with an unrepresented client or 
former client unless that person is advised in writing of the desirability of seeking and is 
given a reasonable opportunity to seek the advice of independent legal counsel in 
connection therewith." For perspective see R 1.8 Comments 14-15. 

—These situations are described in Scenario 13 (L2 is retained by client regarding 
malpractice of LI). The analysis is the same as the above discussion of informed 
consent and business transactions with LI. 

1 Informed consent is required by Rule 1.2 (limiting scope of representation), Rule 1.6 (revealing confidential 
information), Rule 1.7 (waiving conflict of interest), Rule 1.8 (business transaction with client; using confidential 
information to client 's disadvantage; payment of attorney fees by third party; settlements by multiple clients), Rule 
1.9 (conflict waiver by former client), Rule 1.11 (conflict waiver re government attorneys), Rule 1.12 (conflict 
waiver by judge or third party neutral), Rule 1.18 (use of disqualifying information received from prospective 
client), and Rule 2.2 (providing evaluation to third party of matter affecting client). 
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5. Other references or implications 

-Rule 5.11b) (supervisory responsibilities) - Rule 5.1 deals primarily with the 
responsibility of a supervisory attorney in a law firm to ensure that lawyers within the 
firm comply with the Rules of Professional Conduct. However the rule is written broadly 
enough to cover situations in which a lawyer (LI) may have "direct supervisory 
authority" over a lawyer outside the firm (L2). Also see R 5.1 Comment 5. 

- I n Scenario 1 (client engages both LI and L2 to share responsibility on a 
matter) the terms of engagement might give LI supervisory authority over L2. In 
Scenarios 2-6 and 10 there is arguably a measure of supervision by LI over L2. 
However, in each instance L2 would normally be expected to exercise 
independent professional judgment as co-counsel with LI, as counsel directly to 
the client, or as an expert. Thus, in most circumstances it is unlikely that LI 
would have "direct supervisory authority" over L2 within the meaning of Rule 
5.1(b). 

- I n Scenarios 7-9 and 11 -13 LI has no supervisory authority over L2. 

—Rule 5.5(c) (multi-jurisdictional practice) - This is rule permits a lawyer licensed in one 
jurisdiction to perform temporary services in another jurisdiction in several 
circumstances, one of which [R 5.5(c)(1)] is the association of a lawyer licensed in the 
second jurisdiction as long as the local lawyer "actively participates in the matter." 
Comment 8 notes that in the "local association" alternative, the local lawyer (L2) "must 
actively participate in and share responsibility for the representation of the client." 

-This is Scenario 3 (local counsel is retained by LI or by client). Assuming that 
LI has no other grounds under Rule 5.5 for performing services in L2's 
jurisdiction, then both of the following will apply: 

(1) L2 as local counsel must genuinely act as co-counsel and should not 
serve as a mere mail drop for LI, and 

(2) L2 assumes direct responsibilities to the client. 
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D. Relevant ABA Formal Opinions 

1. Use of temporary lawyers - ABA Formal Opinion 88-356 

-Subject of the Opinion - Opinion 88-356 addresses the ethical issues involved when a 
law firm hires a temporary lawyer, primarily to fill manpower needs. The Opinion 
focuses on matters of conflicts of interest, confidentiality, disclosure to the client and use 
of lawyer placement agencies. 

-The use of temporary lawyers is Scenario 10 (LI hires L2 for manpower needs). 
The Opinion does not directly address whether the temporary lawyer (L2) 
becomes co-counsel to the client. It does generally require L2 to keep the client's 
information confidential (Rule 1.6) and to avoid conflicts of interest with the 
client (Rule 1.7), but these requirements arguably apply to L2 to some extent in 
most of the scenarios identified in Part B of this outline. 

—Disclosure to client - The Opinion does offer an analogy to our co-counsel analysis, 
and this arises in the discussion of whether LI must disclose to the client the hiring of L2. 

—The Opinion states that where L2 "is performing independent work for a client 
without the close supervision of [LI], the client must be advised . . . and the 
consent of the client must be obtained." On the other hand, the Opinion states that 
where L2 is "working under the direct supervision" of LI, L2's activities "will not 
ordinarily have to be disclosed to the client." 

-Using disclosure analogy - Based on the disclosure analysis, it is logical that the more 
independent L2 is in providing temporary assistance, the more likely it is that he or she 
becomes co-counsel. On the other hand, where L2 is merely reviewing documents, 
conducting research or drafting documents - all under Li 's direct supervision - the less 
likely it is that L2 will be classified as co-counsel. 

- A relatively independent temporary lawyer may be no different from L2 in 
Scenario 2 (LI brings in L2 with client's consent to share responsibility) - in 
such a situation L2 is co-counsel. 

—A directly supervised temporary lawyer is somewhat analogous to L2 in 
Scenario 7 (LI consults with L2 to gain expertise) - the client need not be told of 
the engagement. If the consulted lawyer in Scenario 7 is not providing services 
directly to the client and is thus not considered to be co-counsel, then a directly 
supervised temporary lawyer in Scenario 10 need not be classified as co-counsel. 

—A fact-specific area - In the end, whether a temporary lawyer is to be considered as co-
counsel to the client is dependent on the actual relationship between LI and L2 and the 
specific activities assigned to L2. 
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2. Use of expert witnesses and expert consultants - ABA Formal Opinion 97-407 

-Subject of Opinion - The Opinion focuses primarily on whether an expert witness (L2) 
is subject to conflict of interest limitations with respect to the client in whose matter L2 
will testify or has already testified. There might be a Rule 1.7 concurrent conflict or a 
Rule 1.9 conflict with a former client. The Opinion draws a distinction between an expert 
who serves merely as a witness and one who serves as an expert consultant actively 
assisting LI in the client's case. 

-These roles are described in Scenario 4 (LI engages L2 as expert witness) and 
Scenario 5 (LI engages L2 as expert to advise). Scenario 6 describes a situation 
in which L2 acts in both capacities. 

—L2 as expert witness - The Opinion states that an expert witness must maintain a 
measure of objectivity and frankness that is different from the client loyalty owed by a 
lawyer. Even if the expert witness (L2) discusses with the attorney (LI) how L2's 
testimony can best be used in the case, the requirement of objectivity means that L2 does 
not establish an attorney-client relationship - as stated in the Opinion, L2 is not providing 
"law-related services" as defined in Rule 5.7. Support for this conclusion comes from the 
fact that the expert witness may be deposed by opposing counsel and from the fact that 
communications between LI and L2 are discoverable. 

—The Opinion clearly establishes that under Scenario 4 (LI engages L2 as expert 
witness), L2 is not co-counsel with LI. 

- L 2 as expert consultant -The Opinion describes an expert consultant as one whose 
activities include "protection of client confidences, in-depth strategic and tactical 
involvement in shaping the issues, assistance in developing facts that are favorable, and 
zealous partisan advocacy." The expert consultant does not testify and need not be 
disclosed to opposing counsel. 

-The expert consultant is describe in Scenario 5 (LI engages L2 to advise), and 
the Opinion is clear that an expert consultant serves as co-counsel to the client, 
with the client entitled to "all the traditional protections" under the Rules. 

—A need for clear definition - The Opinion appropriately cautions attorneys to have a 
clear working understanding as to whether L2 will be an expert witness or expert 
consultant. The Opinion further warns that the distinction between the two roles may 
become blurred, especially if the expert witness becomes involved in tactical discussions 
or becomes privy to confidential information. 

--Scenario 6 describes L2 in the position of both expert witness and expert 
consultant. The Opinion suggests that in such a case L2 becomes an expert 
consultant and thus co-counsel to the client. To the extent that L2 then testifies in 
the proceeding, confidential information may be compromised, and L2's 
objectivity may be called into question. 
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Lawyer-to-lawyer consultation - ABA Formal Opinion 98-411 

-Subject of Opinion - The Opinion addresses situations where one attorney (LI) seeks 
advice on a point of law or practice from a lawyer in another firm (L2) with no intent to 
engage L2 to work with LI on the matter. The Opinion focuses primarily on ethical 
issues such as confidentiality and conflicts of interest that might arise in such 
consultations - both as to LI and L2. It cautions LI to avoid disclosing confidential 
information by discussing the matter hypothetically, or, if disclosure is necessary, to 
obtain the client's consent in advance. It also advises LI to consider potential conflicts of 
interest in approaching L2. As to L2, because the Opinion assumes that L2 will have a 
relatively low level of involvement, it generally endorses a lower standard of 
confidentiality and conflict of interest. Nevertheless, L2 is advised to consider such 
concerns before offering advice to LI. 

-Lawyer-to-lawyer consultations are described in Scenario 7. These 
consultations may be hypothetical or specific, and LI may or may not pay L2 for 
the advice given. Both the Opinion and the scenario assume that there is no intent 
to engage L2 in Li ' s matter. Therefore, L2 does not become co-counsel to the 
client. At best, L2 serves as counsel to LI. 

—Blurring the lines - There is always a risk that an initially informal consultation may 
become more formal or detailed as it proceeds. In such a case L2 may develop 
responsibilities to the client as co-counsel, as described in Scenario 2 (LI brings in L2 to 
share responsibilities for a matter) or Scenario 5 (LI engages L2 as an expert consultant 
to advise on a matter). 

E. Summing It Up - who is co-counsel and who is not? 

1. Client-driven situations 

—Scenario 1: Client retains both LI and L2 to share responsibility on a matter. 
--L2 is co-counsel to client. 

—Scenario 2: LI brings in L2 (with client's consent) to share responsibility. 
- L 2 is co-counsel to client. 

—Scenario 3: L2 is local counsel for client in a matter being handled by LI. 
—L2 may be brought in by client or by LI. 
- L 2 is co-counsel to client if L2 has substantial responsibility. 

—Scenario 4: LI engages L2 as expert witness. 
--L2 is not co-counsel to client. 

—Scenario 5: LI engages L2 as expert consultant to strategize and advise. 
—L2 is co-counsel to client. 
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-Scenario 6: LI engages L2 as both expert witness and expert consultant. 
--L2 will likely be considered as co-counsel to client. 

2. Lawyer-driven situations 

-Scenario 7: LI consults with L2 to gain expertise. 
-May be informal or LI may pay L2 for the advice. 
- L 2 is not co-counsel to client. 

-Scenario 8: LI consults with or retains L2 for ethics advice. 
- L 2 is not co-counsel to client. 

-Scenario 9: LI retains L2 to represent LI in a fee dispute or malpractice claim. 
--L2 is not co-counsel to client. 

3. Middle ground between client-driven and lawyer-driven situations 

—Scenario 10: LI hires L2 as temporary lawyer for manpower needs. 
~L2's classification depends on the scope of L2's activities and knowledge. 

4. Client separately retains L2 

-Scenario 11:12 is retained to advise client on a business deal between LI and client. 
--L2 is not co-counsel but has independent duty to client. 

—Scenario 12: L2 is retained to assist client in giving informed consent to a matter being 
handled by LI. 

--L2 is not co-counsel but has independent duty to client. 

-Scenario 13: L2 is retained to advise client whether to prospectively limit Li ' s 
malpractice liability or settle a malpractice claim. 

--L2 is not co-counsel but has independent duty to client. 

F. Practice Tips 

—Do not approach these situations casually - be aware of implications and risks. 
—In a client-driven engagement that is more than an informal or hypothetical consultation: 

-Describe the scope of L2's responsibilities in an engagement letter. 
—Make it clear who will communicate with the client. 
—LI and L2 should each run a conflicts check. 
-Get client's written consent. 
—Be aware that one type of engagement may evolve into something else. 

- I n a lawyer-driven engagement, L2's client is LI. 
—If client hires L2 for advice regarding LI, L2's only responsibility is to client. 
- I n all cases, respect the obligation of confidentiality. 
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