
ETHICS BEYOND INTUITION 

PART THREE: E T H I C A L C O N S I D E R A T I O N S 
IN REPRESENTING MULTIPLE CLIENTS 

Spring 2009 

Stephen C. Sieberson 
Creighton University School of Law 

stephensieberson@creighton.edu 
********************************************* 

Primary Sources: (1) Rules of Professional Conduct, Iowa and Nebraska; (2) American Bar 
Association, Annotated Model Rules of Professional Conduct (6th ed. 2007); (3) Stephen Gillers, 
Regulation of Lawyers: Problems of Law and Ethics (7th ed. 2005). 

Note Regarding Text of Rules: Unless otherwise noted, the text of the Rules quoted in this 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

PROPOSITION 1. To ensure loyalty and independent professional judgment, an attorney 
must avoid conflicts of interest. 

Relevant Rules and Comments 

--Rule 1.7 Conflict of Interest: Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: 

(1) the representation of one client will be directly adverse to another 
client; or 
(2) there is a significant risk that the representation of one or more 
clients will be materially limited by the lawyer's responsibilities to 
another client, a former client or a third person or by a personal 
interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph £a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 
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—Rule 1.0(e) "Informed consent" denotes the agreement by a person to a proposed course 
of conduct after the lawyer has communicated adequate information and explanation about 
the material risks of and reasonably available alternatives to the proposed course of 
conduct. 

—Rule 1.8 Cotiflict of Interest: Current Clients: Specific Rules 

(b) A lawyer shall not use information relating to representation of a client to 
the disadvantage of the client unless the client gives informed consent, except 
as permitted or required by these Rules. 

(g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives 
informed consent, in a writing signed by the client. The lawyer's disclosure shall 
include the existence and nature of all the claims or pleas involved and of the 
participation of each person in the settlement. 

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs 
(a) through (i) that applies to any one of them shall apply to all of them. 

—Rule 1.3 Diligence: A lawyer shall act with reasonable diligence and promptness in 
representing a client. 

—Rule 1.4 Communications 

(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect 
to which the client's informed consent, as defined in Rule 1.0(e), is required 
by these Rules; 
(2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished; 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and 
(5) consult with the client about any relevant limitation on the lawyer's 
conduct when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
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-Rule 1.6 Confidentiality of Information 

(a) A lawyer shall not reveal information relating to the representation of a client 
unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is permitted by paragraph 
lb)-

(b) A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: 

(1) to prevent the client from committing a crime or to prevent reasonably 
certain death or substantial bodily harm; 
(2) to secure legal advice about the lawyer's compliance with these Rules; 
(3) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge 
or civil claim against the lawyer based upon conduct in which the client was 
involved or to respond to allegations in any proceeding concerning the 
lawyer's representation of the client; or 
(4) to comply with other law or a court order. 

—Rule 1.9 Duties to Former Clients 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that 
person's interests are materially adverse to the interests of the former client unless 
the former client gives informed consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially 
related matter in which a firm with which the lawyer formerly was associated had 
previously represented a client 

(1) whose interests are materially adverse to that person; and 
(2) about whom the lawyer had acquired information protected by Rules L6 
and 1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or 
former firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the 
former client except as these Rules would permit or require with respect to a 
client, or when the information has become generally known; or 
(2) reveal information relating to the representation except as these Rules 
would permit or require with respect to a client. 
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[Rule 1.9 cont. -Duties to Former Clients] 

(d) A lawyer shall not knowingly allow a support person to participate or assist in 
the representation of a current client in the same or a substantially related matter in 
which another lawyer or firm with which the support person formerly was 
associated had previously represented a client: 

(1) whose interests are materially adverse to the current client; and 
(2) about whom the support person has acquired confidential information 
that is material to the matter, unless the former client gives informed 
consent, confirmed in writing. 

(e) If a support person, who has worked on a matter, is personally prohibited from 
working on a particular matter under Rule 1.9(d), the lawyer or firm with which 
that person is presently associated will not be prohibited from representing the 
current client in that matter if: 

(1) the former client gives informed consent, confirmed in writing, or 
(2) the support person is screened from any personal participation in the 
matter to avoid communication to others in the firm of confidential 
information that both the support person and the firm have a legal duty to 
protect. 

(f) For purposes of Rules 1.9(d) and (e), a support person shall mean any person, 
other than a lawyer, who is associated with a lawyer or a law firm and shall include 
but is not necessarily limited to the following: law clerks, paralegals, legal assistants, 
secretaries, messengers and other support personnel employed by the law firm. 
Whether one is a support person is to be determined by the status of the person at 
the time of the participation in the representation of the client. 

--Rule 1.18 Duties to Prospective Client 

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer 
relationship with respect to a matter is a prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer who has had 
discussions with a prospective client shall not use or reveal information learned in 
the consultation, except as Rule 1.9 would permit with respect to information of a 
former client. 

(c) A lawyer subject to paragraph £b] shall not represent a client with interests 
materially adverse to those of a prospective client in the same or a substantially 
related matter if the lawyer received information from the prospective client that 
could be significantly harmful to that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from representation under this paragraph, 
no lawyer in a firm with which that lawyer is associated may knowingly undertake 
or continue representation in such a matter, except as provided in paragraph (d). 
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[Rule 1.18 cont. - Duties to Prospective Clients] 

(d) When the lawyer has received disqualifying information as defined in 
paragraph £c), representation is permissible if: 

(1) both the affected client and the prospective client have given informed 
consent, confirmed in writing, or: 
(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information than was reasonably 
necessary to determine whether to represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation 
in the matter and is apportioned no part of the fee there from; and 
(ii) written notice is promptly given to the prospective client. 

Practice Considerations Basic to All Conflicts of Interest 

-See , generally, the Comments to the Rules for illustrations and practical advice. 

— All attorneys and law firms should adopt reasonable procedures to detect possible 
client conflicts of interest before representation is undertaken. [Rule 1.7 Comment 6]. 

-Simultaneous representation in unrelated matters of clients whose interests are only 
economically adverse does not ordinarily constitute a conflict of interest. [Rule 1.7 Comment 6], 

—Certain conflicts regarding current clients are waivable under Rule 1.7(b). Conflicts 
regarding former clients may be waivable under Rule 1.9. A client who waives a conflict of 
interest must give "informed consent" in writing. [See definition of informed consent in Rule 
1.0(e), quoted on page 2 above.] 

—If a prohibited conflict arises (both in litigation and transactional matters) after 
representation is underway, your continuing to represent one of the clients or all of them will 
require informed consent by all of the clients. If consent is not obtainable, you will have to 
withdraw entirely. In litigation, court approval may be necessary for either withdrawal or 
continued representation. [Rule 1.7 Comments 5, 14-19, 29]. 

—Even if you take proper steps to represent one client in a situation that is in conflict with 
another client, you run a risk of alienating the client not being represented. Likewise the client 
whom you continue to represent may be concerned about your loyalty to the other client. In any 
event, your duty of diligence to the retained client is not lessened by the fact that the party now on 
the other side has waived a conflict. [Rule 1.7 Comments 6, 33]. 

—Sequence of steps to take: 

(1) clearly identify the clients; 
(2) determine if a conflict exists; 
(3) decide what representation, if any, may be undertaken; 
(4) consult with the clients and obtain written consent; 
(5) minimize harm to all clients. 
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PROPOSITION 2. An attorney who contemplates representing multiple clients in a matter 
must be aware of the special risk that a conflict of interest might arise. 

Relevant Rules and Comments 

—Rule 1.7 Comment T29]: In considering whether to represent multiple clients in the same matter, 
a lawyer should be mindful that if the common representation fails because the potentially 
adverse interests cannot be reconciled, the result can be additional cost, embarrassment and 
recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the 
clients if the common representation fails. In some situations, the risk of failure is so great that 
multiple representation is plainly impossible. For example, a lawyer cannot undertake common 
representation of clients where contentious litigation or negotiations between them are imminent 
or contemplated. Moreover, because the lawyer is required to be impartial between commonly 
represented clients, representation of multiple clients is improper when it is unlikely that 
impartiality can be maintained. Generally, if the relationship between the parties has already 
assumed antagonism, the possibility that the clients' interests can be adequately served by 
common representation is not very good. Other relevant factors are whether the lawyer 
subsequently will represent both parties on a continuing basis and whether the situation involves 
creating or terminating a relationship between the parties. 

- R u l e 1.7 Comment [32]: When seeking to establish or adjust a relationship between clients, the 
lawyer should make clear that the lawyer's role is not that of partisanship normally expected in 
other circumstances and, thus, that the clients may be required to assume greater responsibility for 
decisions than when each client is separately represented. Any limitations on the scope of the 
representation made necessary as a result of the common representation should be fully explained 
to the clients at the outset of the representation. See Rule 1.2(b) [below], 

-Ru le 1.7 Comment [331: Subject to the above limitations, each client in the common 
representation has the right to loyal and diligent representation and the protection of Rule 1.9 
concerning the obligations to a former client. The client also has the right to discharge the lawyer 
as stated in Rule 1.16. 

—Rule 1.2(b) Scope of Representation: A lawyer may limit the scope of the representation if 
the limitation is reasonable under the circumstances and the client gives informed consent. 

Practice Considerations 

-Comment 29 to Rule 1.7 offers much practical advice. Here is another way to express it: 

- B e aware that at some point the clients may wish the representation to move in different 
directions, and that you may be forced to withdraw entirely. 
- B e aware that the clients' interests may become adverse and not just divergent. 
- A s k yourself whether you will be able to maintain impartiality at all times. 
-Recognize that it is simpler and cheaper to decline the multiple representation at the 
outset than to undo it later. 
- B e frank with your clients as to the limitations you may face in representing them as a 
group - stress that you cannot favor one client over another. 

-Also explain the limitations described in Propositions 3 through 7. 
—Confirm in writing your advice to the clients and what they agree on. 
- B e frank with yourself - what are your motivations? Are you reluctant to pass up a fee? 
Are you afraid you will lose the client in the future by declining this representation? 
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Practice Considerations 

—In transaction matters, be aware of the differences among the following situations: 

(1) a "directly adverse" conflict [Rule 1.7(a)(1) quoted on page 1 above, plus 
Comment 7 above]; 
(2) a conflict in a situation that is not directly adverse but for other reasons poses 
a "significant risk" that your ability to represent one client may be "materially 
limited" by your responsibilities to other clients [Rule 1.7(a)(2) and Comment 8 
above]', and 
(3) a situation in which your multiple client representation poses "the mere 
possibility of subsequent harm" [Rule 1.7 Comment 8 above], 

—Situation (1) requires disclosure and written waiver by all clients to approve 
multiple representation. 
—Situation (2) also requires disclosure and written waiver by all clients. 
—Situation (3) may not require waivers or even disclosure. 

—Representing both buyer and seller in a transaction may theoretically be waivable, 
because, under Rule 1.7(b) [quoted on page 1 above], the joint representation is not prohibited by 
law and does not involve assertion of a claim by one client against another in a proceeding. 
However, it is highly doubtful that you could "reasonably believe" that you "will be able to 
provide competent and diligent representation to each affected client" [Rule 1.7(b)(1)]. 

-Therefore, do not represent both buyer and seller. 

-Forming an entity for a group of individuals seems less risky than representing both 
buyer and seller in a transaction. However, Comment 8 above points out that you are "likely" to 
be "materially limited" in your ability "to recommend or advocate all possible positions" that 
each client might take. 

- M a n y lawyers in this situation will agree to provide the legal work for the 
group, but they will make it clear that they represent the new entity and not any 
of the individuals. It is also best practice to advise each of the individuals to 
obtain his or her own attorney. All of the foregoing should be put into writing, 
acknowledged by each of the individuals. 

-Comment 27 above reminds us of the potential for conflict of interest when 
representing several family members in estate planning. 

—If you sense a conflict in the intentions and plans of the parties, recommend that 
each retain his or her own counsel. If you have no prior relationship with either 
of the parties, you may represent one of them unless your position has been 
compromised by information received from the other party. 

—If you do carry out joint representation, be aware of the confidentiality and 
privilege issues described in Propositions 4, 5 and 6 

—Comment 28 offers useful perspective on how you might work to avoid an outright 
conflict and "resolve potentially adverse interests by developing the parties' mutual interests." 

Sieberson 2009 Ethics Seminar Presentation Handout - page 8 



PROPOSITION 4. In every multiple client representation the attorney should make clear that 
information received from any client must be shared with the other clients. 

Relevant Rules and Comments 

- R u l e 1.7 Comment [30]: A particularly important factor in determining the appropriateness of 
common representation is the effect on client-lawyer confidentiality and the attorney-client 
privilege . . . . 

- R u l e 1.7 Comment [31]: As to the duty of confidentiality, continued common representation 
will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client 
information relevant to the common representation. This is so because the lawyer has an equal 
duty of loyalty to each client, and each client has the right to be informed of anything bearing on 
the representation that might affect that client's interests and the right to expect that the lawyer 
will use that information to that client's benefit. See Rule 1.4 [quoted on page 2 above]. The 
lawyer should, at the outset of the common representation and as part of the process of obtaining 
each client's informed consent, advise each client that information will be shared and that the 
lawyer will have to withdraw if one client decides that some matter material to the representation 
should be kept from the other. In limited circumstances, it may be appropriate for the lawyer to 
proceed with the representation when the clients have agreed, after being properly informed, that 
the lawyer will keep certain information confidential. For example, the lawyer may reasonably 
conclude that failure to disclose one client's trade secrets to another client will not adversely 
affect representation involving a joint venture between the clients and agree to keep that 
information confidential with the informed consent of both clients. 

Case Illustrations 

- I n A. v. B., 726 A.2d 924 (N.J. 1999) a law firm jointly represented a husband and wife 
in planning their estates and sought to disclose existence of the husband's illegitimate child to the 
wife. The husband joined the law firm as a third-party defendant in the pending paternity action, 
in an attempt to prevent the firm from making the disclosure. The New Jersey Supreme Court 
held that law firm was entitled to disclose the existence, but not the name, of husband's 
illegitimate child. The court stated that an attorney commencing joint representation of co-clients 
should explicitly agree with the clients on sharing of confidential information, and such a prior 
agreement will make clear the expectations of the clients and the lawyer. 

-Johnson v. Superior Court, 45 Cal. Rptr. 2d 312 (Ct. App. 1995). Limited partners 
brought an action against an attorney who had represented all of the partners in a limited 
partnership. The plaintiffs claimed that they had been defrauded in a transaction that resulted in 
buyout by the corporate general partner and the dissolution of the partnership. The attorney had 
known about the general partner's intentions but had failed to disclose it to the limited partners. 
In finding liability on the part of the attorney and his firm, the court stated that when an attorney 
is trapped between the duty of confidentiality and duty to inform, the duty to inform takes 
precedence. 

Practice Considerations 

- A t the outset of a multiple client representation, you should make it clear to all clients 
that that if you receive information from any client relevant to the matter, you must share the 
information with all of the other clients. 
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—Particularly emphasize the following: If any of the clients requests that you not disclose 
certain information to the other clients, your continuing representation of the group will be 
jeopardized. Note that Johnson above says you must disclose despite the request. In the 
alternative, you may be forced to withdraw from any representation in the matter. 

-Pu t your advice on these matters in writing, in your engagement letter. All clients 
should sign the letter, indicating their agreement. 

—Note that Comment 31 refers to information "relevant to the common representation." 
This contemplates that you may keep confidential any information received from a client if it is 
not relevant to the matter involving the multiple clients. This would be applicable when you 
separately represent one or more of the clients in other personal or business matters. 
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PROPOSITION 5. If a dispute arises among multiple clients, none of them can assert 
privilege for communications made with the common attorney. 

Relevant Rules and Comments 

—Rule 1.7 Comment [30]: A particularly important factor in determining the appropriateness of 
common representation is the effect on client-lawyer confidentiality and the attorney-client 
privilege. With regard to the attorney-client privilege, the prevailing rule is that, as between 
commonly represented clients, the privilege does not attach. Hence, it must be assumed that if 
litigation eventuates between the clients, the privilege will not protect any such communications, 
and the clients should be so advised. 

Case Illustrations 

--FDIC v. Ogden Corp., 202 F.3d 454 (1st Cir. 2000). Citicorp and the FDIC (successor 
to a prior owner) owned a general partnership, which they sold to Ogden. As new owner, Ogden 
retained attorney Dickstein to pursue claims on behalf of the partnership, Citicorp and FDIC 
against certain third parties. Pursuant to the partnership purchase agreement, the proceeds of any 
recoveries by Ogden were to be shared with Citicorp and FDIC. While pursuing the claims, 
Dickstein consulted with Citicorp and FDIC as to the substance of the claims and the litigation 
strategy. Citicorp and FDIC subsequently protested the amounts they received from the 
recoveries, and they sued Ogden for breach of contract. In the suit against Ogden, FDIC sought 
production of certain documents by Dickstein, but Ogden claimed attorney-client privilege. The 
Court of Appeals determined that Citicorp and FDIC were joint clients of Dickstein, and therefore 
the attorney-client privilege did not apply to defeat the discovery request. 

Practice Considerations 

- A t the outset of a multiple client representation, you should make it clear to all clients 
that that if the clients should ever become involved in litigation among themselves, you will not 
be excused from testifying as to information you may have received from any of the clients. The 
information you receive is not privileged as among the clients. This is closely connected with 
your affirmative duty outside of litigation to share confidential information with all of the clients. 

—Note that Comment 30 ties the no-privilege concept to "the prevailing rule." This 
suggests that the concept arises from case law, and the scope of the concept may vary from state 
to state. 

—Along with your explanation of confidentiality, put your comments on privilege in 
writing, in your engagement letter. All clients should sign the letter, indicating their agreement. 
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PROPOSITION 6. Communications between an attorney and multiple clients retain privileged 
status as to third parties. This applies in civil and criminal litigation and in transactional 
matters. However, there is no privilege regarding communications made in presence of third 
parties. 

Relevant Rules and Comments 

—Rule 1.6 Confidentiality of Information 

(a) A lawyer shall not reveal information relating to the representation of a client 
unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is permitted by paragraph 
(b}. 

(b) A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: 

(4) to comply with other law or a court order. 

-Ru le 1.6 Comment [3]: The principle of client-lawyer confidentiality is given effect by related 
bodies of law: the attorney-client privilege, the work product doctrine and the rule of 
confidentiality established in professional ethics. The attorney-client privilege and work-product 
doctrine apply injudicial and other proceedings in which a lawyer may be called as a witness or 
otherwise required to produce evidence concerning a client. The rule of client-lawyer 
confidentiality applies in situations other than those where evidence is sought from the lawyer 
through compulsion of law. 

-Ru le 1.7 Comment [301: A particularly important factor in determining the appropriateness of 
common representation is the effect on client-lawyer confidentiality and the attorney-client 
privilege. With regard to the attorney-client privilege, the prevailing rule is that, as between 
commonly represented clients, the privilege does not attach. Hence, it must be assumed that if 
litigation eventuates between the clients, the privilege will not protect any such communications, 
and the clients should be so advised. 

Case Illustrations 

NOTE: Relevant case law falls into two categories: 

1. Standard Concepts of Privilege 

- I n Kratzer v Kratzer, 595 S.W.2d 453 (Mo. App. 1980), an attorney met with an elderly 
woman in a nursing home for the purpose of having the woman sign a deed prepared by the 
attorney. The woman's niece, who had arranged for the attorney's services, was present at the 
meeting. In a later dispute over the deed, the court ruled that the presence of the niece destroyed 
the attorney-client privilege, because the niece was not essential to the transmission of 
information and not necessary for the protection of the client's interests. Thus, neither the niece 
nor the attorney was precluded from testifying as to the client's intentions at the time she made 
the deed. 
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2. Common Interest Rule 

--In United States v. United Technologies Corp., 979 F. Supp. 108 (D. Conn. 1997), the 
court determined the privileged status of information shared among members of a consortium of 
companies formed to develop a corporate structure that would minimize tax liability for its 
members. The court explained that once a privileged communication has been disclosed 
purposely to a third party, the attorney-client privilege is waived unless the disclosed material 
falls under the "common interest rule." This rule serves to protect the confidentiality of 
communications passing from one party to the attorney for another party where a joint defense 
effort or strategy has been undertaken by the parties and their respective counsel. 

Practice Considerations 

—Although the attorney-client privilege is mentioned in the Rules and Comments along 
with confidentiality, privilege is not an ethical obligation like confidentiality. Instead, the 
attorney-client privilege is a client's right that is asserted in court proceedings. Unfortunately, the 
word "privileged" is sometimes used (wrongly) as a synonym for "confidential". 

—In asserting privilege on behalf of a client, you can begin with the 
confidentiality requirements of Rule 1.6. However, be aware that confidentiality applies 
to information obtained in the course of representing a client, regardless of its source, 
while the attorney-client privilege covers only information transmitted between lawyer 
and client. Thus, the body of confidential information is much larger than that covered by 
the privilege. See Brennan's Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168, 172 (5th 

Cir. 1979). 

-Comment 3 to Rule 1.6 above mentions "related bodies of law" governing the 
attorney-client privilege and the attorney work-product doctrine. The reference is to case 
law, rules of procedure and rules of evidence, all of which must be researched when 
privilege is asserted. 

- I n multiple client situations, be mindful of the identity of your clients, and take care that 
attorney-client confidential information is kept within the client group. 

—Note the "common interest rule" mentioned in United Technologies, cited above. This 
rule refers to the sharing of information among a group of clients, each of which has its own 
counsel. Because several clients are involved, case law relating to the common interest rule may 
be useful in analyzing attorney-client issues arising from multiple clients being served by a single 
attorney. 
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PROPOSITION 7. Before any settlement offer or plea bargain is made or accepted on behalf 
of multiple clients, an attorney must inform each client about all material terms, including 
what the other clients will receive or pay if the settlement offer or plea bargain is accepted. 

Relevant Rules and Comments 

--Rule 1.8(g) A lawyer who represents two or more clients shall not participate in making 
an aggregate settlement of the claims of or against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives 
informed consent, in a writing signed by the client. The lawyer's disclosure shall include the 
existence and nature of all the claims or pleas involved and of the participation of each 
person in the settlement. 

—Rule 1.2 Scope of Representation and Allocation of Authority between Client and Lawyer 

(a) Subject to paragraphs (b) and (c) [numbered (c) and (d) in Iowa - they are not 
relevant to this discussion], a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule L4, shall consult with the 
client as to the means by which they are to be pursued. A lawyer may take such 
action on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client's decision whether to settle a matter. 
In a criminal case, the lawyer shall abide by the client's decision, after consultation 
with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 

Practice Considerations 

- T h e individual client always has the right to decide whether to settle a matter or, in a 
criminal case, which plea to enter. As attorney, you may advise, but the client decides. Rule 
1.2(a). 

- W h e n you have multiple clients, all clients must consent to an aggregate settlement or 
an aggregate guilty or nolo plea. Such consent must be based on full information from you. 
Again, you may advise, but the clients decide. Rule 1.8(g). The Rules do not state what happens if 
the clients cannot agree. It may well be possible for one client to settle and the other to proceed to 
trial represented by you. However, you may find that the prospect of one client settling a matter 
might jeopardize the interests of the client who prefers to fight. In such a case, your withdrawal 
from all representation may be the only prudent solution. 

--"Informed consent" by any client must be based on "adequate information and 
explanation," i.e., identification of the alternative courses of conduct available and the risks of 
each [Rule 1.0(e) - quoted on page 2 above]. In cases of multiple clients, you must also explain 
the ramifications of a joint settlement (or plea) and the implications if the clients do not agree. 

- I n any case of multiple representation, you must inform all clients of how the other 
clients wish to plea or settle the matter. 
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PROPOSITION 8. A criminal defense attorney should not represent multiple defendants in 
the same case. 

Relevant Rules and Comments 

-Ru le 1.7 Comment [16]: Paragraph (b)(2) [of Rule 1.7 - quoted on page 1 above] describes 
conflicts that are nonconsentable because the representation is prohibited by applicable law. For 
example, in some states substantive law provides that the same lawyer may not represent more 
than one defendant in a capital case, even with the consent of the clients . . . . 

Case Illustrations 

—In Cuyler v. Sullivan, 446 U.S. 335 (1980), the U.S. Supreme Court reviewed a case in 
which an attorney had represented multiple criminal defendants, but no objection to the joint 
representation was made until after convictions had been entered. The Court held that ineffective 
assistance by a privately retained attorney can provide the basis for federal habeas corpus relief; 
multiple representation does not violate the Sixth Amendment unless it gives rise to an actual 
conflict of interest; and the possibility of a conflict of interest arising from multiple representation 
is not sufficient to impugn a criminal conviction. 

-Holloway v. Arkansas, 435 U.S. 475, 483-84 (1974), involved an attorney representing 
three criminal defendants. The attorney's request for separate counsel was denied by the trial 
court. The Supreme Court overturned the convictions on the ground of ineffective assistance of 
counsel. The Court held there is no need to show that counsel's performance was actually 
defective, but automatic reversal is appropriate where defense counsel is forced to represent co-
defendants over the attorney's timely objection, unless the trial court finds that there is no 
conflict. 

- I n Strickland v. Washington, 466 U.S. 668 (1984), a defendant who received the death 
penalty for murder applied for a writ of habeas corpus on the ground of ineffective assistance of 
counsel, based on the attorney's representation of multiple clients. The Supreme Court ruled that 
the defendant must prove actual prejudice, meaning the result would have been different but for 
the conflict. The proper standard for attorney performance is that of reasonably effective 
assistance. In this case the defense counsel's strategy at sentencing hearing was reasonable, and 
thus the defendant was not denied effective assistance of counsel. 

- I n Wheat v. United States, 486 U.S. 153 (1988), the defendant was convicted of 
conspiracy to possess in excess of 1,000 pounds of marijuana with intent to distribute. The U.S. 
District Court denied the defendant's request to be represented by an attorney representing other 
defendants in the same case. After conviction the defendant appealed on the ground that his Sixth 
Amendment right to counsel had been denied. The U.S. Supreme Court held that the District 
Court must be allowed substantial latitude in refusing waivers of conflict of interest. In this case 
the court's refusal to permit the defendant to substitute his counsel for the attorney representing 
his codefendants was an appropriate exercise of the court's discretion. The refusal did not violate 
the defendant's Sixth Amendment rights, because the situation was one that presented a serious 
conflict of interest or the potential for a serious conflict. 
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Practice Considerations 

—In matters involving multiple defendants charged with the same crime, a common 
strategy for one defendant is to argue that the others committed the crime. Such a strategy is lost 
entirely to an attorney representing more than one of the defendants. 

—The Sixth Amendment raises an unwelcome dilemma for a court: On one hand, a 
defendant whose attorney represents other defendants can later argue ineffective assistance of 
counsel due to the multiple representation. On the other hand, when a defendant requests the 
services of an attorney who represents other defendants, the denial of that request may lead to a 
Sixth Amendment challenge based on denial of choice of counsel. This dilemma is referred to as 
the "whipsaw effect" - a decision can face a constitutional challenge no matter what decision is 
made. In Wheat the U.S. Supreme Court recognized this risk and attempted to minimize it by 
giving priority to avoidance of a conflict of interest. 

—A Douglas County District Court judge has advised us that there is no rule in that court 
which prohibits representation of multiple defendants in criminal matters. However, if there is 
any chance that there may be a conflict, e.g. theory of defense, plea agreement, or testimony 
inconsistent with the other party, then the attorney must recognize that he or she may have an 
obligation to withdraw from all representation. Waivers by all defendants are permitted, but the 
risks remain. If a waiver is proposed, it should be in writing, and the judge recommends that it be 
entered into the court record. 

-Just . Say. No. 
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