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Note Regarding Text of Rules: Unless otherwise noted, the text of the Rules quoted in 
this paper is identical in Iowa and Nebraska 

PROPOSITION 1. All attorney fees must be reasonable. 

Relevant Rules and Comments 

—Rule 1.5(a) Fees: A lawyer shall not make an agreement for, charge, or collect an 
unreasonable fee or an unreasonable amount for expenses [Iowa adds: "or violate 
any restrictions imposed by law"]. The factors to be considered in determining the 
reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal service 
properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal 
services; 

(4) the amount involved and the results obtained; 
(5) the time limitations imposed by the client or by the circumstances 
(6) the nature and length of the professional relationship with the 

client; 
(7) the experience, reputation, and ability of the lawyer or lawyers 
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performing the services; and 
(8) whether the fee is fixed or contingent. 

(f) [Nebraska only] Upon reasonable and timely request by the client, a 
lawyer shall provide, without charge, an accounting for fees and costs claimed or 
previously collected. Such an accounting shall include at least the following 
information: 

(1) Itemization of all hourly charges, costs, interest assessments, and 
past due balances. 

(2) For hourly rate charges, a description of the services performed 
and a notation of the person who performed those services. The description 
shall be of sufficient detail to generally apprise the client of the nature of the 
work performed. 

--Rule 5.7 Responsibilities Regarding Law-Related Services: (a) A lawyer shall be 
subject to the Rules of Professional Conduct with respect to the provision of law-
related services, as defined in paragraph (b), if the law-related services are 
provided: 

(1) by the lawyer in circumstances that are not distinct from the 
lawyer's provision of legal services to clients; or 

(2) in other circumstances by an entity controlled by the lawyer 
individually or with others if the lawyer fails to take reasonable measures to 
assure that a person obtaining the law-related services knows that the 
services are not legal services and that the protections of the client-lawyer 
relationship do not exist. 

(b) The term "law-related services" denotes services that might reasonably 
be performed in conjunction with and in substance are related to the provision of 
legal services, and that are not prohibited as unauthorized practice of law when 
provided by a nonlawyer. 

—Rule 7.1 Communications Concerning a Lawyer's Services: A lawyer shall not make 
a false or misleading communication about the lawyer or the lawyer's services. A 
communication is false or misleading if it contains a material misrepresentation of 
fact or law, or omits a fact necessary to make the statement considered as a whole 
not materially misleading. [The Iowa rule contains an additional subsection.] 

Case Illustrations 

-The court in Rodriguez v. Ancona, 868 A.2d 807 (Conn. App. Ct. 2005) 
explained that in determining the reasonableness of a fee, all relevant factors in Rule 
1.5(a) must be considered. By looking solely to the amount involved and results obtained 
in fixing fees as a percentage of a damage award, the trial court abused its discretion by 
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"seizing from the full panoply of relevant factors merely one factor, to the exclusion and 
disregard of others." 

--The court in Shaffer v. Superior Court, 39 Cal. Rptr. 2d 506 (Ct. App. 1995) 
opined that the list of factors in Rule 1.5(a) is not exhaustive. However, the court held 
that the size of the lawyer's profit margin was not an appropriate factor in evaluating the 
reasonableness of the fee. 

—An advertisement for routine legal services at a fixed fee that did not disclose 
hidden costs is misleading. People v. Roehl, 655 P.2d 1381 (Colo. 1983). 

—A good example of unreasonable fees is In re Dorothy, 605 N.W.2d 493 (S.D. 
2000). A lawyer attempted to charge $60,000 and did charge more than $47,000 for an 
uncomplicated child custody case. The lawyer did overly-extensive briefing that was of 
little or no value. This lawyer even found a way to bill for non-legal activities. When the 
client was late to meet with the lawyer for an appointment because his car ran out of gas, 
the lawyer offered to go and take gas to the client, for which the lawyer later billed the 
client at the rate of $ 100 per hour. 

—Minimum fee schedules adopted by bar associations were found to constitute 
illegal price-fixing. See Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975). 

Practice Considerations 

—Charging an unreasonable fee has two consequences: 

(1) It subjects you to discipline; 
(2) You may forfeit your fees or be subject to disgorgement of fees 
already paid by your client. 

—The following types of behavior relating to hourly billing are most likely 
unreasonable under Rule 1.5: 

—the padding of bills, i.e., logging more time than actually spent on the 
file [recall how Tom Cruise nailed Bandini, Lambert and Locke in The 
Firm]; 

—billing when you have too many lawyers working on a matter; 

—charging lawyer rates for non-lawyer work; 

—adding a surcharge to fees paid to contract lawyers, unless disclosed to 
the client; 

—"unit billing" as a disguised way of increasing your hourly rate; 
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-billing for time spent inefficiently; 

-"double billing" — billing the same work to more than one client; 

-billing for work that is anticipated, yet never carried out; 

—billing for time spent correcting your own mistakes; 

-billing the client for the time you spend in responding to a disciplinary 
complaint filed by the client (!). 

—In Nebraska, Rule 1.5(f) strongly suggests that you should not charge a client 
for the time you spend preparing your bills. 

-Although most billing abuses take place in regard to hourly billing, the 
reasonableness requirements of Rule 1.5 apply equally to fixed-fee matters and to 
contingent fees. 

—While not a rules violation, it is ill-advised to bill a client when you have 
nothing to show for your work. Supplement your bill with a status report, documents you 
have drafted and other evidence of the substance of your activities. 
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PROPOSITION 2. Modifying a fee agreement to the lawyer's advantage during the 
course of representation is likely an ethical violation, and the 
revised agreement is likely unenforceable. 

Relevant Rules and Comments 

-Rule 1.7 Conflict of Interest: Current Clients: (a) Except as provided in paragraph 
(b), a lawyer shall not represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another 
client; or 

(2) there is a significant risk that the representation of one or more 
clients will be materially limited by the lawyer's responsibilities to another 
client, a former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one 

client against another client represented by the lawyer in the same litigation 
or other proceeding before a tribunal; and 

(4) each affected client sives informed consent, confirmed in writing. 

—Rule 1.8 Conflict of Interest: Current Clients: Specific Rules: (a) A lawyer shall not 
enter into a business transaction with a client or knowingly acquire an ownership, 
possessory, security or other pecuniary interest adverse to a client unless: 

(1) the transaction and terms on which the lawyer acquires the 
interest are fair and reasonable to the client and are fully disclosed and 
transmitted in writing in a manner that can be reasonably understood by the 
client; 

(2) the client is advised in writing of the desirability of seeking and is 
given a reasonable opportunity to seek the advice of independent legal 
counsel on the transaction; and 

(3) the client gives informed consent, in a writing signed by the client, 
to the essential terms of the transaction and the lawyer's role in the 
transaction, including whether the lawyer is representing the client in the 
transaction. 
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Case Illustrations 

—A written fee agreement in which the firm agreed to charge its "regular hourly 
rates" did not permit the firm to unilaterally raise its rates above those informally quoted 
to the client at the outset of representation. Severson, Werson, Berke & Melchior, 1 Cal. 
Rptr. 2d 531 (Ct. App. 1991). 

—A lawyer for an estate was suspended for six months, because he switched from 
an hourly rate to a contingent fee after he discovered that the estate would recover 
substantial assets. The revised fee agreement was found to be a violation of Rule 1.8(a). 
Matter ofHefron, 111 N.E.2d 1157 (Ind. 2002). 

—Contrary: Where a client had trouble paying hourly-rate bills, a negotiated 
switch to a contingent fee was enforceable, even where the case settled the same day as 
the fee change, and the lawyer was awarded $800,000 in fees. Pezold, Rickey, Caruso & 
Barker v. Cherokee Nation Indus., Inc., 46 P.3d 161 (Okla. Civ. App. 2001). 

—The presumption of undue influence on business dealings or fee arrangements 
does not apply to arrangements entered into before representation commences. Johnson v. 
Gudmundsson, 35 F.2d 1104 (7th Cir. 1994). However, most firms that take an equity 
interest in a client (e.g., a firm that takes stock as part of its compensation for an IPO) 
will require or strongly suggest that the client have independent counsel to negotiate the 
fee arrangement. 

Practice Considerations 

—The engagement letter or fee agreement may provide that the law firm routinely 
(e.g., annually) reviews its billing rates, and that the firm may raise its rates during the 
course of representation. The letter or agreement should state that the client agrees to be 
bound by such rate increases. 
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PROPOSITION 3. All fee agreements should be in writing, and certain agreements 
must be in writing. 

Relevant Rules and Comments 

—Rule 1.5 Fees: (b) The scope of the representation and the basis or rate of the fee 
and expenses for which the client will be responsible shall be communicated to the 
client, preferably in writing, before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a regularly represented client on 
the same basis or rate. Any changes in the basis or rate of the fee or expenses shall 
also be communicated to the client. 

(c) A fee may be contingent on the outcome of the matter for which the 
service is rendered, except in a matter in which a contingent fee is prohibited by 
paragraph (d) or other law. A contingent fee agreement shall be in a writins signed by 
the client and shall state the method by which the fee is to be determined, including 
the percentage or percentages that shall accrue to the lawyer in the event of 
settlement, trial or appeal; litigation and other expenses to be deducted from the 
recovery; and whether such expenses are to be deducted before or after the 
contingent fee is calculated. The agreement must clearly notify the client of any 
expenses for which the client will be liable whether or not the client is the prevailing 
party. Upon conclusion of a contingent fee matter, the lawyer shall provide the 
client with a written statement stating the outcome of the matter and, if there is a 
recovery, showing the remittance to the client and the method of its determination. 

(e) A division of a fee between lawyers who are not in the same firm may be 
made only if: 

(1) the division is in proportion to the services performed by each 
lawyer or each lawyer assumes joint responsibility for the representation; 

(2) the client agrees to the arrangement, including the share each lawyer 
will receive, and the agreement is confirmed in writing; and 

(3) the total fee is reasonable. 

Practice Considerations 

—Most fee arrangements can be covered in a standard engagement letter. A 
separate fee agreement may be necessary only in unusual circumstances, such as 
significant transactions or major litigation. 

-Whether an engagement letter or special agreement, the best practice is to have 
both the lawyer and client sign the document. 
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PROPOSITION 4. Contingent fee arrangements are a carefully controlled exception 
to the general rule that lawyers may not acquire a proprietary 
interest in the subject of litigation. 

—Since a contingent fee gives the lawyer an interest in the client's matter, it is an 
exception to a general prohibition, based on a danger of conflict of interest, against 
acquiring such an interest. See Rule 1.8(i). Under the Rules the appropriateness of 
accepting a contingent fee does not depend on the inability of the client to pay a different 
kind of fee (i.e., hourly or flat rate). From the noble perspective, the contingent fee will 
allow legal representation where it otherwise might not be feasible. From the mercenary 
perspective, the contingent fee gives the lawyer the opportunity to earn fees far in excess 
of standard hourly rates. 

Relevant Rules and Comments 

—Rule 1.5(a) Fees: (a) A lawyer shall not make an agreement for, charge, or collect 
an unreasonable fee or an unreasonable amount for expenses [Iowa adds: "or 
violate any restrictions imposed by law"]. The factors to be considered in 
determining the reasonableness of a fee include the following: 

(1), (2).... 
(8) whether the fee is fixed or contingent. 

(b) The scope of the representation and the basis or rate of the fee and 
expenses for which the client will be responsible shall be communicated to the client, 
preferably in writing, before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a regularly represented client on 
the same basis or rate. Any changes in the basis or rate of the fee or expenses shall 
also be communicated to the client. 

(c) A fee may be contingent on the outcome of the matter for which the 
service is rendered, except in a matter in which a contingent fee is prohibited by 
paragraph (d) or other law. A contingent fee agreement shall be in a writing signed 
by the client and shall state the method by which the fee is to be determined, 
including the percentage or percentages that shall accrue to the lawyer in the event 
of settlement, trial or appeal; litigation and other expenses to be deducted from the 
recovery; and whether such expenses are to be deducted before or after the 
contingent fee is calculated. The agreement must clearly notify the client of any 
expenses for which the client will be liable whether or not the client is the prevailing 
party. Upon conclusion of a contingent fee matter, the lawyer shall provide the 
client with a written statement stating the outcome of the matter and, if there is a 
recovery, showing the remittance to the client and the method of its determination. 
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(d) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) any fee in a domestic relations matter, the payment or amount of 
which is contingent upon the securing of a divorce or upon the amount of 
alimony or support, or property settlement in lieu thereof; or 

(2) a contingent fee for representing a defendant in a criminal case. 

—Rule 1.5, Comment [6]: Prohibited Contingent Fees: Paragraph (d) prohibits 
a lawyer from charging a contingent fee in a domestic relations matter when 
payment is contingent upon the securing of a divorce or upon the amount of 
alimony or support or property settlement to be obtained. This provision does not 
preclude a contract for a contingent fee for legal representation in connection 
with the recovery of post-judgment balances due under support, alimony or other 
financial orders because such contracts do not implicate the same policy 
concerns. 

—Rule 1.7 Conflict of Interest: Current Clients: (a) Except as provided in paragraph 
(b), a lawyer shall not represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another 
client; or 

(2) there is a significant risk that the representation of one or more 
clients will be materially limited by the lawyer's responsibilities to another 
client, a former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one 

client against another client represented by the lawyer in the same litigation 
or other proceeding before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing. 

—Rule 1.8(1) Conflict of Interest: A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation the lawyer is conducting for a 
client, except that the lawyer may: 

(1) acquire a lien authorized by law to secure the lawyer's fee or 
expenses; and 

(2) contract with a client for a reasonable contingent fee in a civil case. 
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—Rule 1.8, Comment [16]: Acquiring Proprietary Interest in Litigation: 
Paragraph (i) states the traditional general rule that lawyers are prohibited from 
acquiring a proprietary interest in litigation. Like paragraph (e), the general rule 
has its basis in common law champerty and maintenance and is designed to avoid 
giving the lawyer too great an interest in the representation. In addition, when the 
lawyer acquires an ownership interest in the subject of the representation, it will 
be more difficult for a client to discharge the lawyer if the client so desires. The 
Rule is subject to specific exceptions developed in decisional law and continued in 
these Rules. The exception for certain advances of the costs of litigation is set 
forth in paragraph (e). [see Proposition 7, below] In addition, paragraph (i) sets 
forth exceptions for liens authorized by law to secure the lawyer's fees or 
expenses and contracts for reasonable contingent fees. The law of each 
jurisdiction determines which liens are authorized by law. These may include 
liens granted by statute, liens originating in common law and liens acquired by 
contract with the client. When a lawyer acquires by contract a security interest in 
property other than that recovered through the lawyer's efforts in the litigation, 
such an acquisition is a business or financial transaction with a client and is 
governed by the requirements ofparagraph (a). Contracts for contingent fees in 
civil cases are governed by Rule 1.5. 

Case Illustrations 

—The Nebraska Supreme Court, in Kirby v. Liska, 214 Neb. 356 (1983), has 
offered the following observations on contingent fees: 

—No lawyer retained on a contingent fee basis should be too busy to 
prepare a written instrument precisely detailing all terms of employment 
contract. 
—A contingent fee that is not fair and reasonable cannot be recovered in an 
action for attorney fees. 
—Courts have authority to monitor and determine the reasonableness of a 
contingent fee contract under their inherent power to regulate the bar. 

- I n Hauptman, O'Brien, Wolf & Lathrop, P.C. v. Turco, 273 Neb. 924 (2007), 
the Nebraska Supreme Court stated: 

—An attorney fee computed pursuant to a contingent fee agreement is 
subject to the same standard of reasonableness as any other attorney fee. 
—Either a fixed or contingent attorney fee, proper when contracted for, 
may later turn out to be excessive. 

—The Nebraska Supreme Court voided a contingent fee in a divorce action, which 
was based on the amount of alimony to be obtained, on the ground that such a fee was 
void as against public policy. The attorney's personal interest in the litigation would tend 
to prevent reconciliation between parties and destroy the family relationship. State ex rel. 
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Nebraska State Bar Ass'n v. Jensen, 171 Neb. 1 (1960). Such contingent fees are now 
prohibited by Rule 1.5(d). 

—An attorney is not entitled to a percentage of the amount recovered by client in 
absence of express agreement to that effect. Thurston v. Travelers' Ins. Co., 258 N.W. 66 
(Neb. 1934). 

—Some jurisdictions place statutory ceilings on the maximum contingent fee 
recoverable for certain causes of action. The case of Roa v. Lodi Medical Group, 695 
P.2d 164 (Cal. 1985), was an unsuccessful challenge to a California statute that, among 
other things, imposed ceilings on attorney's fees in medical malpractice actions. The 
maximum a lawyer could receive was 40 percent of the first $50,000; one-third of the 
next $50,000; one-quarter of the next $100,000; and 10 percent above that. A lawyer 
who recovered $1 million would therefore get about $141,000 in fees, substantially less 
than the $300,000 to $400,000 lawyers in other states can earn. The court, while 
recognizing a right to retain counsel in civil matters, cited many opinions approving 
statutory fee ceilings, including Calhoun v. Massie, 253 U.S. 170 (1920) (Brandeis, J.), 
which upheld a 20 percent contingency ceiling in actions against the United States. 

Practice Considerations 

—An attorney may contract for a contingent fee based on: 

(1) A monetary award obtained for a client; 
(2) A percentage of the money the attorney saves the client (also referred 
to as a "reverse" contingent fee) (See ABA Opinion 93-373); 
(3) Achieving a particular result, not necessarily measured in dollars; 
(4) A blended fee (partially fixed or hourly, partially contingent). 

—There is no explicit restriction on the use of contingent fees in cases not 
involving litigation. The achievement of a particular result in a business transaction may 
lend itself to a contingent fee. 

—In setting the amount of a contingent fee, recall the Rule 1.5(a) standards for 
reasonableness, which include the percentage normally charged in the locality for the 
type of case involved. CAUTION: Don't get involved in price-fixing. 
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PROPOSITION 5. Retainers and other fees paid in advance are subject to special 
attention in the Rules and in case law. 

Relevant Rules and Comments 

—Rule 1.3 Diligence: A lawyer shall act with reasonable diligence and promptness in 
representing a client. 

—Rule 1.5(b) Fees: The scope of representation and the basis rate of the fee and 
expenses for which the client will be responsible shall be communicated to the client, 
preferably in writing, before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a regularly represented client on 
the same basis or rate. 

—Rule 1.15(c) Safekeeping Property: A lawyer shall deposit into a client trust 
account legal fees and expenses that have been paid in advance, to be withdrawn by 
the lawyer only as fees are earned or expenses incurred. 

—Rule 1.16(d) Declining or Terminating Representation: Upon termination of 
representation, a lawyer shall take steps to the extent reasonably practicable to 
protect a client's interests, such as . . . refunding any advance payment of fee or 
expense that has not been earned or incurred. 

Case Law Illustrations 

—Upon accepting a retainer, a lawyer will be held liable for failure to take proper 
action and failure to apply proper diligence to the client matter. In re Bradley, 875 So.2d 
67 (La. 2004). In this case a lawyer failed to take any action after accepting a retainer to 
seek post-conviction relief. 

—A retainer or retaining fee ordinarily constitutes a payment in advance to cover 
future services in connection with a specific legal matter. Jacobson v. Sassower, 113 
Misc. 2d 279, 452 N.Y.S.2d 981 (City Civ. Ct. 1982). 

—A general retainer is money paid to an attorney in return for making legal 
services available as needed during a specific period of time; it is earned when paid 
because the payment is given in consideration for the lawyer's availability, not as 
compensation for other services. In contrast, a special retainer is money paid to an 
attorney in advance of performing a specific service. While a special retainer typically 
involves the attorney withdrawing money pursuant to an agreed hourly fee from the 
deposited funds as legal services are rendered, the funds can also consist of a fixed or flat 
fee that represents the total compensation for all the work to be done in the case. Iowa 
Supreme Court Bd. of Professional Ethics and Conduct v. Frerichs, 671 N.W.2d 470 
(Iowa 2003). 
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—Attorney retainer agreements fall into three general categories: (1) classic 
retainers; (2) security retainers; and (3) advance payment retainers. A classic retainer 
involves fees paid as consideration for employment of counsel, as opposed to 
compensation for services rendered, and is earned in its entirety by counsel upon 
payment, when client relinquishes all interest therein. A security retainer involves fees 
paid to counsel for his or her prospective services, and the client retains an interest in the 
funds until the attorney actually renders the services. Until the funds are earned, the 
attorney merely holds them for the client. An advance payment retainer, or flat fee 
retainer, involves fees paid as compensation for services to be rendered by the attorney 
in which payment passes to counsel entirely upon remittance, at which time the client 
relinquishes all interest in the retainer. Barron v. Countryman, 432 F.3d 590, Bankr. L. 
Rep. (CCH) P 80408 (5th Cir. 2005). 

—In a bankruptcy case, the court concluded that the portion of the debtor's 
attorney's $6,000 retainer which was unearned at the time of the filing of the bankruptcy 
petition became the property of the bankruptcy estate. The court relied on the fact that the 
type of retainer in this case was a trust arrangement in which the attorney holds the 
retainer for the client as security for the payment of future fees, and under this type of 
arrangement the retainer, less any fees charged against it, constitutes the property of the 
client. In so concluding, the court noted that a retainer can also be paid simply to ensure 
an attorney's availability to represent the client, whether or not services are ever 
performed, or can be a flat fee prepayment for all future services to be performed, and 
under either one of these two arrangements the attorney acquires title to the retainer fee at 
the time he receives it, regardless of whether he thereafter performs legal services for the 
client. In re Equipment Services, Inc., 290 F.3d 739 (4th Cir. 2002), cert, granted, 123 S. 
Ct. 1480, 155 L. Ed. 2d 223 (U.S. 2003). 

Practice Considerations 

—Unless retainer funds are fully earned when paid, they must be placed in a client 
trust account. 

—Because of the potential for misunderstanding, it is imperative that the details of 
any retainer arrangement be spelled out clearly in a written agreement signed by the 
client. 
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PROPOSITION 6. Nonrefundable retainers are permissible in certain 
circumstances, but they will be carefully examined by the courts. 

Relevant Rules and Comments 

—Rule 1.16(d) Declining or Terminating Representation: Upon termination of 
representation, a lawyer shall take steps to the extent reasonably practicable to 
protect a client's interests, such as . . . refunding any advance payment of fee or 
expense that has not been earned or incurred. 

Case Law Illustrations 

—A nonrefundable retainer may be appropriate if the lawyer must forego 
representation of other clients and lose business as a result of the engagement; if the 
retainer is reasonable, it may be immediately earned, but the fee agreement must be in 
writing and approved by the client. In re Lochow, 469 N.W.2d 91 (Minn. 1991). 

—The Iowa Supreme Court has offered clear guidance on retainers. Attorney 
Apland accepted a $5,000 advance fee payment to represent a client accused of driving 
while intoxicated. When the case concluded, a dispute arose as to whether a portion of 
the fee should be refunded. The court classified the fee as a special retainer, i.e., an 
advance payment to carry out a specific activity on behalf of the client. The court ruled 
that special retainers may not be treated as nonrefundable, and any unearned fees must be 
refunded to the client. The court stated that prepaid flat fees fall into the same category, 
and that both prepaid flat fees and special retainers must be deposited into the lawyer's 
trust account. On the other hand, the court stated that where a client prepays fees "on a 
regular and continuing basis" to secure a lawyer's availability, such payments may be 
considered a general retainer that is earned upon receipt and thus nonrefundable. 
General retainers need not be placed in the lawyer's trust account. The court also stated 
that hybrid cases in which prepaid fees may be a blend of a special retainer and general 
retainer will be presumed by the court to be special retainers, and that the attorney will 
"have the burden to rebut the presumption by a convincing preponderance of the 
evidence." In this case the court held that Apland's treatment of the retainer as 
nonrefundable was "void and unethical." He was publicly reprimanded. Iowa Supreme 
Court Bd. of Professional Ethics and Conduct v. Apland, 577 N.W.2d 50 (Iowa 1998). 

—Without exploring the distinction between general and special retainers as the 
Iowa Supreme Court did, the New York Court of Appeals has held that a nonrefundable 
retainer is a violation of public policy, because it "inappropriately compromises" the 
client's inherent right to terminate the relationship with the lawyer. Nevertheless, the 
court stated that "minimum fee arrangements and general retainers that provide for fees, 
not laden with the nonrefundability impediment irrespective of any services, will 
continue to be valid and not subject in and of themselves to professional discipline." The 
attorney in this case was suspended for two years. Matter of Cooperman, 633 N.E.2d 
1069 (N.Y. 1994). 
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—Other courts have refused to hold that nonrefundable retainers are per se 
unenforceable or violative of ethical rules. See Matter of Hirschfeld, 192 Ariz. 40, 960 
P.2d 640 (1998), cert, denied, 525 U.S. 1122, 119 S. Ct. 904, 142 L. Ed. 2d 903 (1999); 
In re Thonert, 682 N.E.2d 522 (Ind. 1997); DeGraaffv. Fusco, 282 N.J. Super. 315, 660 
A.2d 9 (App. Div. 1995); Columbus Bar Ass'n v. Klos, 81 Ohio St. 3d 486, 692 N.E.2d 
565 (1998); In re Miles, 335 S.C. 242, 516 S.E.2d 661 (1999). However, even courts 
refusing to endorse such a per se rule have cautioned against the use of nonrefundable fee 
provisions, and cases have often found the use of such a provision to be improper under 
the circumstances presented. 

Practice Considerations 

—The use of nonrefundable retainers or nonrefundable fee advances has become 
the subject of increasing controversy in recent years. Enter into these arrangements at 
your peril and with your eyes wide open. 

—Your written fee agreement should be detailed and specific, and you should 
draft it with an understanding of the relevant case law in your jurisdiction. 

—Do not forget the overarching requirement that all fees must be reasonable. 

—Read the Apland case. 
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PROPOSITION 7. Division of fees among co-counsel is subject to detailed rules. 

Relevant Rules and Comments 

--Rule 1.5(e) Fees: A division of a fee between lawyers who are not in the same firm 
may be made only if: 

(1) the division is in proportion to the services performed by each 
lawyer or each lawyer assumes joint responsibility for the representation; 

(2) the client agrees to the arrangement, including the share each 
lawyer will receive, and the agreement is confirmed in writing; and 

(3) the total fee is reasonable. 

—Rule 1.5, Comment [7]: Division of Fee: A division of fee is a single billing to 
a client covering the fee of two or more lawyers who are not in the same firm. A 
division offee facilitates association of more than one lawyer in a matter in which 
neither alone could serve the client as well, and most often is used when the fee is 
contingent and the division is between a referring lawyer and a trial specialist. 
Paragraph (e) permits the lawyers to divide a fee either on the basis of the 
proportion of services they render or if each lawyer assumes responsibility for the 
representation as a whole. In addition, the client must agree to the arrangement, 
including the share that each lawyer is to receive, and the agreement must be 
confirmed in writing. Contingent fee agreements must be in a writing signed by 
the client and must otherwise comply with paragraph (c) of this Rule. Joint 
responsibility for the representation entails financial and ethical responsibility for 
the representation as if the lawyers were associated in a partnership. A lawyer 
should only refer a matter to a lawyer whom the referring lawyer reasonably 
believes is competent to handle the matter. See Rule 1.1. 

--Rule 1.17 Sale of Law Practice: A lawyer or a law firm may sell or purchase a law 
practice, or an area of law practice, including good will, if the following conditions 
are satisfied: • • • • 

(c) [Nebraska] (d) [Iowa] The fees charged clients shall not be increased by 
reason of the sale. 

Case Law Illustrations 

—The division of fees between lawyers in different firms violated Rule 1.5(e) 
when done without the client's knowledge or consent. Statewide Grievance Comm. V. 
Dixon, 772 A.2d 160 (Conn. App. Ct. 2001). 

- I n the case of In re Storment, 786 N.E.2d 963 (111. 2002), the failure to obtain a 
written client consent to fee division was not a "mere technical violation," but was an 
infraction that merited suspending the attorney. 
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Practice Considerations 

—Rule 1.5(e) applies when one lawyer refers a case to another lawyer, when a 
client's initial lawyer is replaced by successor counsel, or when lawyers affiliate as co-
counsel or local counsel. 

—The sharing of fees must be proportional to the work done. As an alternative to 
proportional sharing, a different fee-split can be instituted if each lawyer assumes "joint 
responsibility." Comment 7 explains that joint responsibility entails "financial and ethical 
responsibility as if the lawyers were associated in a partnership." 

—If a lawyer is to receive a portion of a fee solely for referring it to another 
attorney, there are two alternatives. (1) The referring attorney may be paid a 
proportionate share for the initial work done in evaluating the case and in carrying out the 
referral. In a case that ultimately goes to trial, this will likely be a relatively small share. 
(2) The referring attorney may take a larger share if he or she retains "joint 
responsibility." See New York County Ethics Opinion 715 (undated). 

—A lawyer referring out a case due to a conflict of interest cannot assume joint 
responsibility. N.Y. State Ethics Opinion 745 (2001). 

—In a referral, assuming joint responsibility is "not a mere hand-off of the case." 
The referring lawyer must maintain "active concern" as would a supervising partner in a 
law firm. However, the referring lawyer need not be involved in day-to-day tactical 
decisions and need not actually provide legal services. Wis. Formal Ethics Opinion E00-
01 (2000). 
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PROPOSITION 8. Financial assistance from attorney to client is strictly limited. 

Relevant Rules and Comments 

--Rule 1.8(e) Conflict of Interest: Current Clients: Specific Rules: A lawyer shall not 
provide financial assistance to a client in connection with pending or contemplated 
litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and 
expenses of litigation on behalf of the client. 

—Rule 1.8, Comment [10]: Financial Assistance: Lawyers may not subsidize 
lawsuits or administrative proceedings brought on behalf of their clients, 
including making or guaranteeing loans to their clients for living expenses, 
because to do so would encourage clients to pursue lawsuits that might not 
otherwise be brought and because such assistance gives lawyers too great a 
financial stake in the litigation. These dangers do not warrant a prohibition on a 
lawyer lending a client court costs and litigation expenses, including the expenses 
of medical examination and the costs of obtaining and presenting evidence, 
because these advances are virtually indistinguishable from contingent fees and 
help ensure access to the courts. Similarly, an exception allowing lawyers 
representing indigent clients to pay court costs and litigation expenses regardless 
of whether these funds will be repaid is warranted. 

—Rule 3.4(b) Fairness to Opposing Party and Counsel: A lawyer shall not: . . . (b) 
falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement 
to a witness that is prohibited by law; 

—Rule 3.4, Comment [3] [Nebraska]: With regard to paragraph (b), it is not 
improper to pay a witness's expenses or to compensate an expert witness on terms 
permitted by law. The common law rule in most jurisdictions is that it is improper 
to pay an occurrence witness any fee for testifying and that it is improper to pay 
an expert witness a contingent fee. 

—Rule 3.4, Comment [3] [Iowa]: With regard to paragraph (b), it is not 
improper to pay a witness's expenses, including loss of time in attending or 
testifying, or to compensate an expert witness on terms permitted by law. It is 
improper to pay an occurrence witness any fee other than as authorized by law 

for testifying and it is improper to pay an expert witness a contingent fee. 
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—Rule 1.7 Conflict of Interest: Current Clients: (a) Except as provided in paragraph 
(b), a lawyer shall not represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if: 

(2) there is a significant risk that the representation of one or more 
clients will be materially limited b y . . . a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law; 
. . . a n d 
(4) each affected client gives informed consent, confirmed in writing. 

Case Law Illustrations 

--The Rule 1.8 [Comment 10] permission to advance medical examination costs 
does not permit the advance of costs for medical treatment. Rubenstein v. Statewide 
Grievance Comm., No. CV 020516965S, 2003 WL 21499265 (Conn. Super. Ct. June 10, 
2003). 

--Rule 1.8 did not permit a lawyer's $1200 loan to a disabled client for living 
expenses. State ex rel. Oklahoma Bar Ass 'n v. Smolen, 17 P.3d 456 (Okla. 2000). 

--Contrary: A lawyer permitted to give an indigent client used clothing for the 
client's child and $200 for basic necessities - permitted as "act of humanitarianism." Fla. 
Bar v. Taylor, 648 So.2d 1190 (Fla. 1994). A lawyer was permitted to advance medical 
expenses "necessary to permit the client his day in court." Depuis v. Faulk, 609 So.2d 
1190 (La. Ct. App. 1992). 

--Even broader: The ethics rules in both California and the District of Columbia 
permit financial assistance from lawyers to clients. In California, such assistance must be 
in the form of a loan. The rule in D.C. is not limited to loans. 

Practice Considerations 

--The states permitting advances for living expenses and other items outside the 
standard wording of Rule 1.8(e) are a small minority. 

--To help you maintain compliance with Rule 1.8(e) (i.e., to resist the 
humanitarian urge), you may want to keep handy the phone numbers of local emergency 
shelters and other organizations that can assist your desperate client. 
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—The restriction on providing financial assistance is limited to clients "in 
connection with pending or contemplated litigation." For all other clients, assistance 
permitted. However, bear in mind that the greater the lawyer's financial stake in the 
client, the more likely a Rule 1.7 lawyer-client conflict of interest may arise. 
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