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INTRODUCTION
Current civil commitment standards and procedures in Ne-

2
braska and elsewhere' have stimulated substantial debate,
proposals for change, 3 and litigation. 4 Much of the legal literature
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1. The statutory provisions governing civil commitment for each state
are compiled and analyzed in S. BRAKEL & R. ROCK, THE MENTALLY DisABLED AND THE LAW 34-154 (rev. ed. 1971). A guide to civil commitment
literature by state may be found in A. BROoKs, LAW, PSYCHIATRY AND THE
MENTAL HEALTH SYSTEM 602-605 (1974).
2. E.g., Omaha World-Herald, Jan. 12, 1975, § B, at 5, col. 1; N.Y.
Times, Mar. 25, 1974, at 33, col. 1. Compare Livermore, Malmquist, &
Meehl, On the Justifications for Civil Commitment, 117 U. PA. L. REV. 75
(1968), with Slovenko, Civil Commitment in Perspective, 20 J. PUB. L. 3
(1971).
3. E.g., L.B. 159, Nebraska Legislature, 1975 Session (proposing a judicial commitment system). The Nebraska State Bar Association Committee
on Mental Health is currently drafting a proposal for a new mental health
commitment law.
4. See, e.g., O'Connor v. Donaldson, 95 S. Ct. 2486 (1975).
5. The legal literature discussing civil commitment in Nebraska is
typical in this regard. See, e.g., Comment, Civil Commitment: The Nebraska Substantive Standard, 7 CREIGHTON L. REV. 265 (1974) [hereinafter
cited as CREIGHTON L. REV. Comment]; Note, Civil Commitment of the Mentally Ill in Nebraska, 48 NEB. L. REV. 255 (1968) [hereinafter cited as NEB.
L. REV. Note]. But cf. Kaplan, Civil Commitment "As You Like It", 49
B.U.L. REV. 14 (1969) [hereinafter cited as Kaplan]. Some of the leading
empirical studies which have been conducted include Wexler & Scoville, The
Administration of Psychiatric Justice: Theory and Practice in Arizona, 13
ARiz. L. REV. 1 (1971); Broderick, Justice in the Books or Justice in Action-An. Institutional Approach to Involuntary Hospitalization for Mental
Illness, 20 CATH. U.L. REV. 547 (1971); Dix, Acute Psychiatric Hospitaliza-
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edge of how civil commitment systems actually function is essential
not only to understanding the problems of handling mentally ill citizens but also in appraising the effectiveness and deficiencies of
such systems.
This article is a preliminary report of research conducted under
a grant from the National Institute of Mental Health 6 to provide,
inter alia, a detailed description of the actual operation of an administrative system of civil commitment.7 The area studied is five
eastern Nebraska counties which contain over one-third of Nebraska's population and provide contrasting urban and rural settings and high and low case volumes.8 The data which this article
reports have been compiled primarily from the civil commitment
processing records of the five county boards of mental health covering the calendar year 1974. 9
Several questions are considered in this article which are
relevant to an understanding of civil commitment in Nebraska. 0
tion of the Mentally Ill in the Metropolis: An Empirical Study, 18 WASH.
U.L.Q. 485 (1968); Contemporary Studies Project, Facts and Fallacies
About Iowa Civil Commitment, 55 IOWA L. REV. 895 (1970) [hereinafter
cited as Iowa Commitment Study].
6. This eleven-month project is supported by a $63,821 PHS Grant
(No. 1 RO1 MH 27438-01) from the National Institute of Mental Health for
research on mental health commitment in eastern Nebraska, including civil
commitment, incompetency to stand trial, the insanity defense, sexual sociopath proceedings, and mental health commitments by juvenile courts. The

project will be completed in May, 1976.

Points of view and opinions ex-

pressed in this article are those of the authors and do not necessarily represent the official position or policies of the National Institute of Mental
Health, Creighton University or the Creighton Law Review.
7. Procedures for extended involuntary civil commitments have been
classified as (1) judicial or (2) nonjudicial, consisting of either (a) hospitalization by medical certification or (b) hospitalization by an administrative board or commission after an investigation and hearing. S. BRAKEL
& R. RocK, THE MENTALLY DISABLED AND THE LAW 41-42, 49-59, 72-97 (rev.
ed. 1971).
8. The area consists of Douglas, Cass, Sarpy, Dodge, and Washington
Counties and includes the state's largest city, Omaha, and a substantial
rural area served by five small cities. The area's total population in 1970
was approximately 520,000.
9. These data were collected during the summer of 1975 by law students from Creighton University and Georgetown University and undergraduates from Creighton University and the University of Southern Mississippi under the supervision of the professional project personnel. The
analysis of these data has been computer-assisted using the Statistical Package for the Social Sciences (SPSS). It included cross-tabulated frequency
counts and a factor and regression analysis of data coded from all cases
filed in 1974 in the five county area. Other aspects of this study of civil
commitment, to be reported later, include direct observation of the boards'
proceedings and interviews with board members, judges, psychiatrists, and
others.
10. Much of the research presented in this article is also relevant to
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For example, what case load differences exist within the present
system?'
What kinds of mental health problems must the commitment system consider?' 2 How long does the present system
take to process proposed patients?1 3
To what institutions and
agencies are mentally ill persons actually sent? 14 How often are
legal counsel actually involved in commitment proceedings in the
current system and does their presence materially affect a proposed
patient's chances of being committed? 15 How often do the county
boards of mental health disagree with the physicians' recommendations in cases before the boards?'
How often are patients reentering the system?17 To what extent is the present system proclegislative design of civil commitment systems in Nebraska and other jurisdictions.
11. Because of resource costs, a system's case load may substantially
affect its design. For example, one consideration in the debate concrning
a proposed change to a judicial system of commitment in Nebraska was
the cost of additional judges and other resources to process commitment
cases. Testifying as chairman of the legislative committee of the District
Judges Association, Judge Fahrnbruch estimated that the proposed change
would cost about $2.5 million per year, a substantial increase over current
processing costs.

MINUTES OF COMMITTEE ON PUBLIc HEALTH AND WELFARE,

p. 28 (Feb. 11, 1975). High case loads in certain counties may cause some
procedures to be rejected which otherwise would be appropriate for use in
low volume counties. Furthermore, high volume situations may lead in
some cases to "expediency [being] valued above individual rights." NEB.
L. REV. Note, supra note 5, at 262.
12. The types of mental health problems which a system is required
to process may affect commitment procedures. An argument might be
made, for example, that alcoholic cases should be processed differently than
other types of mental illness.
13. A system's efficacy of processing cases is reflected in part by the
length of time required for decision making. For example, a system should
arguably be designed as a matter of policy and fairness to avoid unduly
holding a proposed patient in custody while his case is processed.
14. Nebraska's present statutory scheme does not make reference to degrees of mental illness nor does it explicitly grant to the county boards of
mental health authority for making less drastic or restrictive placements.
An examination of the actual placements of mentally ill persons shows that
the boards are in fact making less drastic or restrictive placements such
as committing persons to local social agencies, out-patient treatment, or
placing persons "on probation."

See note 45 infra.

15. Professor Kaplan's impression of the Nebraska system was that in
practice "the 'patient' is most often unrepresented by counsel even though
counsel is theoretically guaranteed. When counsel is present, the patient
often 'wins' his freedom." Kaplan, supra note 5, at 36-37.

16. It has been suggested that the board physician is usually also the
examining physician and that "in most cases the attorney and clerk of the
court concur with the board physician's recommendation."

CREIGHTON L.

REV. Comment, supra note 5, at 280-81. A related question is whether the
board's decision making differs when the proposed patient is examined by
the board's physician as opposed to a non-board physician.
17. Presumably, a system's design and actual operation may be affected by patterns of repeated entry and discharge. An effect of continuing
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essing persons into mental health institutions who have been
diverted from the criminal justice system?'
Answers to such questions will increase knowledge of how the
Nebraska system is actually operating and will provide data for
evaluation of the present system and for comparison with other
commitment systems.
APPEARANCES BEFORE THE BOARDS
Involuntary civil commitment in Nebraska is initiated by filing
with a county board of mental health an application for admission
to a state mental hospital or a certificate and order from a district
court after a criminal defendant has been found not guilty by
reason of insanity.' 9 Each board is composed of a physician, a
lawyer, and the clerk of the district court. 20

The commitment

process proceeds in three steps: (1) a preliminary inquiry in which
the board reviews the allegations with the person filing the application and others accompanying that person; (2) an examination
of the proposed patient if the board believes there is reasonable
cause to initiate commitment proceedings; and (3) a hearing on the
application at which the board decides whether the proposed
2
patient is (a) mentally ill and (b) in need of hospitalization. '
contact with the system is that the board may often have had prior experience with an individual or access to prior records of cases involving a
proposed patient.
18. Civil commitment has been extensively utilized in some urban
areas as a disposition for minor offenders. A. MATTHEWS, MENTAL DisA ILrTy AND THE CRIMINAL LAW
6, at 162, 194 (1970).
19. NEB. REV. STAT. § 83-323 (Cum. Supp. 1974); NEB. REV. STAT. §
29-2203 (Cum. Supp. 1974). The rules of practice for Douglaa County District Court also provide that "[a]pplications for admission to a State Hospital, when the prospective patient is charged with a felony, will be considered by the County Board of Mental Health upon the joint request of the
Presiding Judge of the District Court and the County Attorney of Douglas
County." DOUGLAS CouNTY R. PRAC. XIII G. The application is in the nature of an information alleging that (1) the person on whose behalf the
application is made is believed by the informant to be mentally ill and a
fit subject for custody and treatment in a hospital, (2) he may be found
in the county, and (3) if known, his legal settlement. NEB. REV. STAT. §
83-323 (Cum. Supp. 1974).
20. Each county has a board of mental health appointed by the district
court of the county for a two year term. The clerk is an ex officio member
of the board. NEB. REV. STAT. § 83-317 (Reissue 1971).
21. NEB. REV. STAT. §§ 83-325, -328 (Reissue 1971). The scope of the
term "mentally ill" is defined by statute to include "persons suffering from
any type of mental illness whatsoever, whether hereditary or acquired by
internal or external conditions, diseases, alcoholic beverages, accident, or
any other condition or happening." NEB. REV. STAT. § 83-306(4) (Cum.
Supp. 1974).
This statutory definition, based only upon origins of the mental illness,
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The board is empowered to issue an arrest warrant for the proposed
patient and to hold him in custody until its investigation is
concluded.

22

In 1974, the five counties processed a total of 851 cases; of these
cases, 755 were filed in Douglas County, 55 in Dodge County, 17
23
in Washington County, 15 in Sarpy County, and 9 in Cass County.
Almost fifteen percent of the cases involved multiple commitments
of the same person during 1974,24 and over one-half of the individuals processed had mental health commitments at some previous
time. 25 Thus, one characteristic of the present system is that frequently it deals with proposed patients who have had continuing
contacts with the system.
The persons alleged to be mentally ill were disproportionately
middle aged, high school educated, male, unmarried or separated,
and unemployed or retired. 26 The three principal signatories of
has been criticized for its vagueness; in particular, the lack of specific decision making criteria, such as dangerousness, has been cited as a significant
deficiency in Nebraska's substantive commitment standard. CREIGH'roN L.
Rzv. Comment, supra note 5, at 273-74, 281-82.
22. NEB. REv. STAT. § 83-325 (Reissue 1971). During 1974, 60.6% (516)
of the proposed patients were held under an arrest warrant in the five counties.
23. The following table, compiled from Douglas County Board of
Mental Health records, shows the number of applications for admission accepted from January 1969 through June 1975. The number of new applications averaged about 835 annually.
Applications Accepted by the Douglas County Board of Mental Health
1969-1975

Period/Year
Jan.-June
July-Dec.

1969
420
414

1970
494
469

1971
477
353

1972
511
369

1973
398
368

1974
392
363

1975
395

Total
834
963
830
880
766
755
The Douglas County Board of Mental Health processed a number of
non-residents, most of whom were already admitted in a local hospital prior
to initiation of the proceedings.
24. During 1974, 729 persons (85.6%) appeared before the boards only
once, 81 persons (9.5%) appeared twice, 28 persons (3.3%) appeared three
times, seven appeared four times, five appeared five times, and one person
appeared six times.
25. In 1974, 33.4% of the proposed patients had no prior commitments,
16.2% had one, and 38.4% had more than one; there was no prior commitment information available in 12.0% of the records.
26. Of those on whom information was available, 71% of the proposed patients were male and 29% were female; 18.3% were under age 25,
17.9% were ages 25-34, 17.3% were ages 35-44, 22.7% were ages 45-54, and
23.5% were age 55 and over; 41.4% of the proposed patients were unemployed or retired, 31.2% were blue collar workers, 8.0% were housewives,
and 19.4% were employed in other occupations; 17.4% of the proposed
patients had a grade school education, 65.0% had a high school education,
while 13.9% had a college education (as defined by the highest level at
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271

the applications for admissions were the proposed patient's family,
27
governmental social service agencies, and the patient himself.
Criminal justice system officials comprised about four percent of
the total number of signatories; hospital and individual physician
involvement as signatories was minimal.2 s About twelve percent
of the applications for admission were filed by the patient himself.

29

which some education was received); and 30.4% of the proposed patients
were single, 29.6% were married, 6.4% were widowed, 21.3% were divorced, and 12.3% were separated.
When these demographic data are compared to census data, several patterns can be noted. Persons between ages forty-five and sixty were much
more likely to come before the county boards of mental health than predicted by the census data; those between ages thirty and forty-five were
also significantly more likely to come before the boards than predicted by
the data; persons in their twenties and above 60 years of age were no more
likely than predicted by the census data to become involved as a proposed
patient. Widowed, divorced, and separated persons (14 and over) were
much more likely to come into contact with the boards than predicted by

the census data. Likewise, males came into contact with the boards at a
much higher rate than predicted by the census data. An unusually low
proportion of housewives became involved with the boards.
27. Twenty-two percent of the applications were filed by spouses,
42% by other relatives, 18% by social institutions, 12% by the proposed
patient himself, and 4% by others. The following table, compiled from
Douglas County Board of Mental Health records, shows the patterns in

Douglas County from January 1969 through June 1975.

Persons Filing Applications Before the Douglas County
Board of Mental Health 1969-1975
Others
County Atty.
By Relative
Voluntary
Period/ *
%
%
N
%
N
%
N
N
Year
9%
38
2%
9
66%
278
105
25%
1 1969
48 12%
3%
11
59%
244
26%
109
2 1969
2%
56 11%
8
63%
312
24%
118
1 1970
52 11%
1%
6
62%
290
26%
121
2 1970
9%
45
1%
6
57%
270
156
33%
1 1971
9%
33
1%
2
71%
249
20%
69
2 1971
70 14%
0
1
59%
300
140
27%
1 1972
65 18%
1%
5
58%
215
84
23%
2 1972
1%
83 21%
4
231
58%
20%
80
1 1973
71 19%
1%
3
62%
228
18%
67
2 1973
86 22%
1%
3
61%
238
17%
65
1 1974
94 26%
1%
5
62%
226
10%
38
2 1974
86 22%
6%
25
63%
250
9%
34
1 1975
2% 63.6 15%
6.8
61%
256.2
22%
91.2
Average
*Period 1 is January 1 through June 30; period 2 is from July 1 through
December 31.
The Iowa administrative system of commitment, which is statutorily
similar to that in Nebraska, had 87% of the applications filed by members
of the proposed patients family; the remaining 13% were filed by public
officials. Iowa Commitment Study, supra note 5, at 904-05.
28. Criminal justice related signatories were defined to include the police, county attorneys, defending attorneys, judges, and probation officers.
29. All of these self-applications occurred in Douglas County.
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While individuals related to the criminal justice system and
medical professions served as signatories in only a small percentage
of the cases, information recorded in the applications for admission,
notes in the files, and the physicians' reports showed a more significant informal involvement of these persons.30 A possible explanation of their lack of appearance as formal application signatories
is that these professionals prefer to have the proposed patient's
31
relative file the application for commitment.
EXAMINATIONS, DIAGNOSES, AND DISPOSITIONS
After it accepts an application for admission, the board appoints
32
a "regular practicing physician" to examine the proposed patient.
The examining physician may be the board physician according to
the statute3 3 and in practice usually was in the five counties
involved in this study. 4 The appointed physician's report must
include a certification stating whether or not in his opinion the proposed patient is mentally ill.35 Of the patients examined, ninety

percent were certified to be mentally ill in 1974.36
30. The number of cases in which criminal justice system officials

were noted to be involved, but not as signatories of the application, was

9.2% of the total; hospital and individual physician involvement was noted

in 8.7% of the total.
31. A study of Iowa's administrative system of civil commitment similarly found in interviews with Iowa commissioners of hospitalization that
the "policemen, welfare workers, county sheriffs, and others, generally file
only when they are unable to convince members of the individual's family
to file or when the person has no family." Iowa Commitment Study, supra
note 5, at 905. See generally Matthews, Observations on Police Policy and
Procedures For Emergency Detention of the Mentally Ill, 61 J. CRIM. L.,
C. & P.S. 283 (1970). Thus, there is reason to believe that the 9.2% criminal justice and 8.7% medical involvement figures in note 30 understate
the significance of the role of these officials.
32. NEB. REV. STAT. § 83-326 (Reissue 1971). See also note 38 infra.
33. NEs. REV. STAT. § 83-326 (Reissue 1971).
34. The examining physician was also the board physician in 93% of
the examinations conducted in 1974. In the Iowa study, the commission
doctor conducted 44% of the examinations. This practice was criticized for
not only creating a potential for abuse, but also because it "cancels the advantages which may result from having two medical authorities involved
in the process." Iowa Commitment Study, supra note 5, at 912. It should
be noted, however, there was no significant statistical difference in the five
Nebraska counties in the board and non-board physicians' rates of certification of mental illness during 1974.
35. In conjunction with his examination, the physician is required to
"endeavor to obtain from the relatives of the person in question, or from
others who know the facts, correct answers" to interrogatories provided by
Nebraska Director of Medical Services for this purpose. NEB. REV. STAT. §§
83-326, -327 (Reissue 1971). All of the counties used forms provided by
the state.
36. In the 797 cases in which an examination was conducted and a cer-
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"As soon as practicable" after the physician's report has been
filed and the board's investigation has been concluded, a hearing
is held.. 7 The process of pickup, examination, and hearing took
about three days in a typical case in 1974.38 In almost every case
3 9
If
the board's finding agreed with the physician's certification.
the board concludes that the person is mentally ill and should be
admitted to a hospital, the board authorizes the hospital superintendent to receive the proposed patient for an observation period
not to exceed sixty days, at which time the superintendent must
certify to the committing board of mental health whether or not
40
the patient is mentally ill.

tification made, 718 persons (90.1%) were certified to be mentally ill and
79 persons (9.9%) were certified to be not mentally ill.
37. NEB. REV. STAT. § 83-328 (Reissue 1971). In their examination, the
board members are required to hear "testimony for and against the application." NEB. REV. STAT. § 83-325 (Reissue 1971). In the rural counties the
number of witnesses noted in the files ranged from none to four; the typical
case noted the appearance of one or two witnesses. In Douglas County the
nature and extent of the hearing was unclear from the records. One of
the rural boards kept transcripts of the hearings; the others did not.
38. The following table, based upon available data, shows the elapsed
time between the various procedural steps in the commitment process for
the year 1974.

Elapsed Commitment Processing Time in 1974
Filing to
Pickup
%
N

Pickup to
Exam
%
N

Filing to
Exam
%
N

Exam to
Hearing
%
N

635 80%
145 18%
99 18%
409 81%
Less than one day
5%
42
9%
68
9%
50
60 12%
One day
8%
63
301 38%
186 38%
24 5%
About 3 days
(2 to 5 days)
6%
46
254 32%
136 28%
0%
5
About 10 days
(6 to 17 days)
0%
2
3%
26
13
3%
5
0%
About 1 month
(18 to 52 days)
0%
1
1
0%
1 0%
About 3 months
(53 to 156 days)
0%
1
0%
1
About 9 months
(157 to 444 days)
0
3.5
3
0
Median (in days)
Semi-Interquartile
0
2.8
2.8
0
Range (in days)
39. Disagreement between the physician's certification and the board's
finding was noted in only one case out of all cases in which a physician's
certification and a board finding were made.
40. NEB. REV. STAT. § 83-328 (Reissue 1971). It should be noted that
the boards' responsibility for making findings in the case is broader than
of the examining physician; the statutory scheme requires the boards to determine whether or not the proposed patient should be admitted to the state
hospital. Presumably, this additional determination would include consideration of whether entry into a state mental hospital would be more beneficial than harmful to the proposed patient; perhaps other considerations
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Over one-half of the proposed patients were found to be

mentally ill in terms of a traditional psychiatric diagnosis, and
approximately one-third were found to be mentally ill by virtue
of alcoholism. 41 Proposed patients who did not have previous contact with the system had the lowest rate of physician certification
and board finding of mental illness; persons with previous histories
of attacks and commitments had the highest rate.42 Alleged drug
might also be relevant here, such as the effect on the proposed patient's
family if he is their sole support, the availability of proper facilities, etc.
41. Of the 851 cases before the five boards in 1974, 49.8% of the proposed patients were diagnosed to be mentally ill in terms of a traditional
psychiatric diagnosis, 31.8% were diagnosed as alcoholic, 3.4% were diagnosed to be mentally ill from other causes, 9.6% were found to be not mentally ill, and 5.2% of the cases were not executed, i.e., the case did not proceed to the hearing stage. The following table shows the diagnoses of proposed patients by the Douglas County Board of Mental Health from January 1969 through June 1975, as compiled from that board's records.

Period*/

Diagnoses of Proposed Patients Processed by the
Douglas County Board of Mental Health 1969-1975
Alcoholic
Total
Mentally Ill

Year

Cases*
N

N

%

N

%

Drug
N

%

1 1969
2 1969

420
414

190
200

45%
48%

191
172

45%
42%

1
3

0%
1%

1 1970
2 1970

494
469

225
196

46%
42%

207
211

42%
45%

12
14

2%
3%

1 1971
2 1971

477
353

178
143

37%
41%

232
147

49%
42%

20
15

4%
4%

1 1972
2 1972
1 1973

511
369
398

172
166
170

34%
45%
43%

254
139
143

50%
38%
36%

29
9
10

6%
2%
3%

2 1973

368

165

45%

129

35%

14

4%

2%
146 37%
6
392
181 46%
1 1974
116 32%
7
2%
180 50%
2 1974
363
8
2%
121 31%
395
208 53%
1 1975
3%
169.8 41%
11.4
417.2
182.6 44%
Average
* Period 1 is January 1 through June 30; period 2 is from July 1 through
December 31.
The remaining cases for each period were found to be not mentally ill
(averaging 7%) or were cases not executed or other (averaging 6%).
42. The following table demonstrates the relationships between the
various allegations and the rate of physician certification of mental illness.
Three columns of figures are presented: the rates of certification for those
alleged to have a particular trait or history; the rates of certification for
those not alleged to have that trait or history; and the difference between
the two rates. The last figures shows whether and to what extent a particular allegation increases or decreases the likelihood of being certified ill:
Difference
If Symptom Alleged, If Not Alleged,
Alleged Symptom
the Rate Certified the Rate Certified
History
Alcoholic Excess

Ill

Ill

86.6%

81.8%

+4.8%

19751

CIVIL COMMITMENT

addiction comprised only a small percentage of cases. Although
the board's authority is questionable in cases of mental retardation,
43
that diagnosis was the basis for commitment in a few cases.
The primary initial disposition of the persons committed by the
Douglas County Board was to the local county hospital; state mental hospitals received the second largest number of the committed
patients, mostly from rural counties, followed by the veterans hospitals and private facilities. 4 4 Some of the commitments were to
local social agencies and programs while some persons were placed
on probation. 45 These commitments, not explicitly authorized by
statute, may be an attempt to pursue less restrictive or drastic
placements.

46

The commitment process is completed only when a hospital cer47
tification of mental illness is received by the committing board.
In the 208 cases in which a hospital certification was in the file,
the superintendent certified eighty percent to be mentally ill and
in need of hospitalization; twenty 48percent were found to be not
mentally ill and as a result released.
Drug Abuse
Previous "Attacks"
(3 or more)
Previous Commitments
Hereditary Factors

76.2%

86.0%

-9.8%

92.0%
92.7%

75.8%
75.7%

+16.2%
+17.0%

79.5%

83.1%

-3.6%

+ 12.8%
79.9%
92.7%
Delusions
43. It is questionable whether the boards' authority extends to the

commitment of mentally retarded persons. The statutes clearly envision
two distinct patient categories, viz., 1) mentally ill persons and 2) mentally
retarded persons and condition the boards' commitment authority only on
its finding a person to be "mentally ill."
44. Based on available information, county hospitals initially received
528 persons (71%), state mental hospitals, 94 (13%), veterans hospitals,
57 (8%), private hospitals, 46 (6%), and other facilities or agencies, 20
(3%). Seventeen persons were transferred to a state mental hospital, 4 to

a county hospital, 16 to a veterans hospital, 5 to a private hospital, and

32 to other facilities or agencies.
45. "Non-statutory" commitments in 1974 included, among others, the
Island of Hope and the Alcoholic Safety Action Program (ASAP) in Dodge
County. One rural county followed the practice of ordering a case "continued" and, if the problem did not reoccur, the board later dismissed the case.

See generally Appendix A infra.
46. See note 14 supra and the "Conclusion," part B, "Decision Making"
infra. See generally Chambers, Alternatives to Civil Commitment of the
Mentally Ill: PracticalGuides and Constitutional Imperatives, 70 MIcH. L.
REV. 1107 (1972); Wexler & Scoville, The Administration of Psychiatric
Justice: Theory and Practice in Arizona, 13 ARiz. L. REV. 1, 140-46, 243-49
(1971).
47. NEB. REV. STAT. § 83-328 (Reissue 1971).
48. The response rate was proportionately the highest from the state
mental hospitals and the veterans hospitals; the Douglas County Hospital
apparently sent a certification to the board only when a patient remained
in the hospital more than ninety days.
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A major goal of this project is to describe mental health
processing. An important component of this description is an
understanding of the kinds of people and problems processed
through the system. Using several multivariate statistical procedures, 4u a classification scheme has been derived to categorize mental health board cases into "stereotypes." The data analysis suggests
that a classification scheme of ten patterns is a useful one for describing these cases; eighty-two percent of the cases fit into one
or more of these stereotypes.
Pattern 1: The chronic case. This pattern is the most frequent, including thirty-tlree percent of the total number of eases
processed by the boards. Pattern 1 cases are defined as any case
in which there have been three or more "previous attacks" and
two or more previous commitments and excludes any cases in which
the proposed patient was found to be not mentally ill. Compared
to the other cases, these cases tend more often to involve men,
divorced, of marginal economic status, and older. They are frequently (but not exclusively) diagnosed as alcoholics and committed to a county hospital. They tend to have filed the appl-ication themselves and not to request an attorney. Pattern 1 cases
overlap to a considerable degree with Pattern 2 and Pattern 3 cases.
Unlike Patterns 2 and 3, however, Pattern 1 cases tend to involve
more persons of the Protestant religion.
Pattern 2: The short-term alcoholic commitment to a county
hospital. This group is the second largest in the classification
scheme, involving twenty-two percent of the population processed
by the boards. These are cases of commitments to county hospitals
following an alcoholism diagnosis and for which there are discharge
records in the files. Fifty-six percent were discharged less than
49. To begin the analysis, all the variables were transformed into dich-

otomous "dummy" variables. These dummy variables then were factor analyzed using a varimax rotation. From the factors, clusters were defined
on the basis of the two to four variables which loaded on the highest on
the factor. A cluster included all people having the appropriate value (1
or 0) on all of the critical variables. Generally, only either the "positive"
end of the factor or the "negative" end of the factor was considered in determining inclusion in a stereotype, depending on which end of the continuum
made sense empirically. On one factor, however, the positive loadings on
the critical variables determined one stereotype (Pattern 1), while the negative loadings determined a second stereotype (Pattern 7). Stereotypes,
determined in this manner from the various factors, were then examined
on a trial-and-error basis on the interactive computer terminal to see how
many people fit into the categories and with what degree of overlap. The
presently described structure was the structure found to account for the
greatest number of cases with the slightest degree of duplication among the
stereotypes.
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one day after the hearing, 83% five days or less after the hearing,
and less than 2% more than a month after the hearing. As mentioned above, these cases overlap noticeably with cases in Pattern 1;
the proposed patients frequently tend to be older men, divorced,
and of marginal economic status. They tend to commit themselves
and not to request the services of an attorney. These persons also
show a propensity toward being chronic cases.
Pattern 3: The self-referred male alcoholic. This pattern
specifically includes only those men who are self-signatories on the
application, who refuse the service of attorneys, and who are diagnosed as alcoholics. These cases amount to seven percent of the
board population. Within Pattern 3, 49 cases (six percent of the
board population) also were included in the 186 cases of Pattern
2. As might be expected, the description of the Pattern 2 cases thus
provides a fair description of these men also. However, there are
some differences that distinguish these men from the other Pattern
2 cases. Pattern 3 cases are exclusively men, while Pattern 2 cases
were predominantly men but also included women. These cases,
unlike pattern 2, do not show a correlation with age-they do not
tend to be any older than other cases generally. Furthermore,
these men are more likely than the others to be classified as blue
collar workers and to have a "comfortable" economic status.
Pattern 4: The referred-by-spouse case. Making up nineteen
percent of the total, these cases are married individuals whose
applications for admission are signed by their spouse. Compared
to others in the system, these cases are more likely to include housewives with large families (three or more children). They are
relatively more likely to be white than black.
Pattern 5: The youth committed by his family. These people,
involving sixteen percent of the total, are most often below twentyfive years of age. They are all high-school educated and their application has been signed by a relative (predominantly a parent).
Relative to the other cases, these people tend more often to be single
and to have a dependent economic status. There is a tendency for
indications of drug use, and there is a negative correlation with
indications of alcoholic excess.
Pattern 6: The drug involvement case. These cases, composing
nine percent of the total, all involve unmarried people whose
records indicate drug involvement. They all are under forty-five
years of age and most are under twenty-five years of age. Like
the previous group, these cases typically have the application for
admission signed by family members. Also, compared to all other
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patterns, the people in Pattern 6 have a greater likelihood of being
black.
Pattern 7: The not mentally ill cases. There are all the cases
in which there was a diagnosis of not mentally ill and in which there
was no record of two or more previous commitments. Analytically,
this pattern is the "opposite" of Pattern 1. Pattern 7 cases comprise
nine percent of the total. Compared to the other cases, these cases
are more likely to have the application signed by a spouse and to
have a record of no previous commitments.
Pattern8: The dependent, unemployed female. This eight percent of the total is composed of women who are unemployed and
of dependent economic status. There are no other important characteristics that correlate with this pattern, except that these cases
are less likely than others to involve problems of alcoholic excess.
Conceptually, these cases seem to be opposite of Pattern 3.
Pattern 9: Out-county cases committed to a state hospital.
This group is composed of all cases whose proceedings were not
in Douglas County and which resulted in commitment to a state
mental hospital. This seven percent of the total, not surprisingly,
is more likely to have an out-county residence. Relative to the
Douglas County cases, persons in Pattern 9 cases are more likely
to be Protestant, housewives, and removed under an arrest warrant.
Pattern 10: Criminal justice-related cases. These cases comprise only four percent of the total number of cases. All of these
have applications signed by agents of the criminal justice system.
Although it is probably due, in large part, to the small number
of such cases, no other variables correlate with this pattern.
ATTORNEY INVOLVEMENT
The Nebraska statutes permit parties involved in county board
of mental health proceedings to appear by counsel. If a proposed
patient desires counsel and is unable to provide his own, the proposed patient is to be represented by the public defender or, in
counties not having a public defender, by court-appointed counsel. 10 Four of the five county boards of mental health used a
rights advisory sheet 51 in 1974 to inform the proposed patients
50. NEB. REv. STAT. § 83-325.01-04 (Reissue 1971). In addition to counsel, any citizen of the county or any relative of the person alleged to be
mentally ill may also appear and resist the application.
51. A typical rights advisory form provides as follows:
You have the right to have your attorney represent you in this
matter if you desire. Do you understand this? [Answer] If you
do not have funds to hire an attorney, you are entitled to have
one appointed by the Court, and paid for by the County. Do you
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of their right to counsel. Based upon information available in the
files for the year 1974, approximately one-half of the proposed
patients indicated that counsel was not desired, approximately eighteen percent requested representation by public defenders or
appointed counsel, and twelve percent indicated they would hire
their own private attorney; the remaining twenty-two percent did
52
not answer or were unable to answer.
Occasionally the rights advisory forms did not indicate whether
or not the proposed patient desired counsel but explained the reason
for the lack of indication. A note attached in one case stated the
proposed patient refused to sign the form unless he could have a
copy. A note on another form stated: "Patient handcuffed behind
his back. Unable to sign." Another had the following note attached in a case involving the commitment of a fifteen year old:
"Patient under legal age. We did not ask him to sign."
An examination of the boards' records indicated that public
defenders, appointed counsel, or private attorneys represented the
proposed patient in about four percent of the cases before the
boards. Actual attorney involvement, however, varied among the
five counties. In Washington County, for example, none of the
seventeen proposed patients was represented. In general, the proposed patients were more likely to have private counsel in Douglas
and Dodge Counties and to have appointed counsel in Sarpy and
Cass Counties. Cass county often appointed counsel even if it was
not requested.53 In contrast, while nineteen percent of the forms
requested a public defender in Douglas County, representation by
the public defender could be noted from information in the files in
only 0.9 percent of the cases.
Analysis of the data showed that if the proposed patient had
a private attorney, he was more likely than those without an
attorney to be found not mentally ill or to have his case not executed, i.e., proceed to the hearing stage. For example, in Douglas
County those with a private attorney were found not mentally ill
41.7 percent of the time in 1974; those without an attorney were
found not mentally ill 8.7 percent of the time.5 4 In contrast, those
understand this? [Answer] If you do not wish to have an attorney represent you before this Board you may waive this right.
Do you understand this? [Answer] Do you wish to waive your
right to have an attorney? [Answer]
52. There were no rights advisory sheets in 297 of the files.
53. Three of the nine proposed patients in Cass County requested appointed counsel and counsel was appointed in six of the nine cases.
54. Of those who were diagnosed as ill, proposed patients with an attorney (compared to those without) were more likely to be found mentally
ill in terms of a traditional psychiatric diagnoses and less likely to be diag-
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with a public defender or appointed counsel mentioned in the
records were no less likely to be found mentally ill than without
legal counsel. In addition, the records indicate that the informant
was occasionally represented by counsel. The presence or absence
of counsel in these situations did not show significant statistical
relationship on dispositions, although if the informant had an attorney, the proposed patient was more likely to have counsel.
In some cases it was clear that the proposed patient's attorney
viewed commitment as a desirable alternative to a criminal charge,
perhaps as a result of a plea bargain. Thus, in those instances the
proposed patient's counsel served as an advocate for commitment.55
CONCLUSIONS
PROCESSING PATTERNS

The five county boards of mental health involved in this study
dealt with a variety of mental health problems and individuals.
Many of the proposed patients had "chronic" symptoms and previous commitments. Alcoholism was a significant problem in many
cases. Self-referral occurred in about one-eighth of the cases. In
these situations the patterns pertaining to the proposed patient's
age, marital and economic status, education, size of family, and prior
mental health contacts suggest that those who have fewer personal
ties, fewer personal resources, and who are generally more "socially
isolated" form an important group who are likely to appear before
the county boards of mental health.
Other patterns of appearances before the county boards of
mental health perhaps reflect the use of civil commitment in intrafamily conflicts. Commitment in this context may serve as a pressure or manipulative device. Patterns relating to age, alleged
symptom, frequency of allegation, signatory, and frequency of
board rejection suggest that civil commitment is used in (1) spousespouse pressure and conflict; (2) parent-child (primarily late teens
and early twenties) conflict; and (3) child-parent (aged parent)
situations. Drugs are often involved in the parent-child conflicts,
and a pending divorce or alcoholism may be an underlying factor
in interspousal disputes and pressure.
nosed as alcoholic. However, this "finding" probably can be traced to the
large proportion of alcoholic cases where an attorney's services were not

explicitly desired.
55. For example, in one case the city prosecutor called the board to
inform them that he would drop pending charges if the board committed
the proposed patient; the application was filed by the public defender.
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Persons found not mentally ill by the boards often had their
application for admission signed by their spouse and usually did
not have a record of prior mental health commitments. Criminal
justice-related signatories comprised only a small percentage of the
total. Information in the files, however, showed a more significant
involvement of these persons.5 6 Apparently, they preferred a referral role in which a member of the proposed patient's family actually
filed the application for admission. Persons determined to be
mentally ill in terms of a traditional psychiatric diagnosis were not
found with relatively greater frequency in any of the stereotypes
which emerged from the data. Nor did they define a stereotype
of their own.
DECISION MAKING

Nebraska's present statutory scheme establishes decisionmaking authority and criteria which are essentially binary in
nature. For example, the county boards' authority to commit a
person to a state mental hospital is based upon its determination
that a proposed patient is or is not mentally ill. This binary or
"yes/no" decision making is reinforced by two factors: (1) no
reference is made in the statutes to degrees of mental illness; and
(2) no authority is granted to the boards for making less drastic
or restrictive placements, such as committing persons to local social
agencies, requiring out-patient treatment, or placing persons "on
probation." While their authority for making less drastic or restrictive dispositions is unclear, the boards in several instances did in
fact make these types of placements. Thus the boards appear to
be playing a mediating role between arguably unrealistic binary
statutory commitment alternatives and more rational placements.
The merits of commitment of a proposed patient are assessed
at several points in the present administrative commitment scheme:
(1) by the board when the application for admission is filed; (2)
by the examining physician when he personally examines the proposed patient and certifies whether or not the proposed patient is
mentally ill; (3) by the board when it holds a hearing and determines whether or not the proposed patient is mentally ill and
should be admitted to a state hospital for the mentally ill; (4) by
the hospital superintendent when he certifies that the patient is or is
not mentally ill. By establishing consideration of the proposed commitment at several different points, the legislature arguably intended independent consideration and decision making at each
56.

See text accompanying notes 30-31 supra.
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point. Presumably these different inputs in the commitment process were designed to act as a check on the process and ultimately to
lead to better decisions.
The extent of the independent consideration of the merits of
commitment at the hearing stage of the process may be questioned.
The data suggest that the boards' decision making was extensively
influenced by examining physicians' judgments. One factor which
may have contributed to this apparent influence is the high percentage of cases in which the examining physician was also the
board physician.5 7 This decision making pattern may also result
from the other board members' willingness to defer to any medical experts' recommendations. Since this deference appears to be
a significant factor, it might be querried whether under a judicial
commitment model, judges would rely on "experts" just as much
as the boards apparently do.
It is suggested that the quality of the decision making process
may be improved by having more and different inputs into that
process, particularly in light of the boards' apparent deference to
the medical experts' recommendations. For example, one arrangement involving more inputs into the decision making process could
be independent examinations by one or more physicians whose
judgments are in turn considered by the entire board. 58 Another input which may lead to improved decision making is more active
participation of counsel representing the proposed patient.
PROCEDURAL ASPECTS

The five counties processed substantially different case loads
in 1974, ranging from 9 to 755 cases. A county with relatively high
case loads may be expected to develop administrative procedures
to handle "routine" cases, such as the many alcohol-related or
repeat commitments. In contrast, low case loads in rural counties
may allow for more complete record keeping, such as making full
transcripts of the commitment hearings or the appointment of
57.

See note 34 supra.

58. A requirement of independent examinations is suggested for several reasons. It would increase the number of opinions the board could
take into account in making its decision. Furthermore, independent examinations may lead on occasion to conflicting recommendations and may thus
reduce the reluctance to challenge another professional's opinion. Cf.
NEB. REV. STAT. § 83-325.04 (Reissue 1971)

(providing appointed counsel
funds for separate professional examinations and for those professionals' appearance as witnesses); see text accompanying note 48 supra (showing the

rate of certification by the hospital superintendents).
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counsel even when the proposed patient does not desire legal
representation.5 9
The length of the processing time for the entire commitment
procedure was relatively short in most cases. Typically, when a
warrant was issued to hold the proposed patient in custody, that
action was completed on the same day the application for admission
was filed. The patient was usually examined by the physician
within about three days, and the records indicated the hearing was
often held on the same day.
The data suggest that the effectiveness of the rights advisory
sheets used by the boards may be questioned. In particular, there
was little indication from the files that a proposed patient's request
for a public defender in Douglas County was effectively translated
into actual representation in that board's proceedings.
ATTORNEY INVOLVEMENT

It has been pointed out that an attorney can serve a valuable
function in the commitment process:
The functions that counsel can fulfill are multifold. The
role of the friend is paramount. He is a confidant for the
subject. He can explain the nature and consequences of
the proceeding and eliminate many false impressions and
fears. He can also prevent the waiver of important procedural protections.
Counsel is also an investigator, acting as a check on the
system against false assertions of mental illness by the
initiator of the action. In addition, counsel guards against
incompetent and lackadaisical medical judgment and the
improper imposition of hospitalization in borderline cases.
Counsel further assists . . . in determining [the subject's]
ability to pay for hospitalization or other possible treatment.
He insures that treatment chosen is commensurate with the
individual's needs.80
While there thus may be several benefits from having active
representation in commitment cases, an examination of the boards'
records generally indicated that, with the exception of two of the
rural counties, proposed patients were rarely represented by legal
counsel. When the proposed patient did have private counsel,
he was more likely to be found not mentally ill or to have his
case not executed. This pattern may have several explanations.
For example, the boards may be actively seeking to avoid legal con59. See notes 37 and 53 supra.
60. Project, Civil Commitment of the Mentally I1, 14 U.C.L.A. L. REV.
822, 854-55, n.178 (1967). See also Cohen, The Function of the Attorney
and the Commitment of the Mentally Ill, 44 TEX. L. REV. 425, 450-57 (1966).
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flicts. Attorneys may be making a more effective case for their
clients. Or perhaps the proposed patients' assertiveness in requesting legal counsel itself may be a factor in the board's decisions in
finding a substantially higher percentage of these persons to be not
mentally ill.
It is suggested, however, that the imposition of a requirement
of attorney involvement or a judicial hearing in every case should
be carefully assessed because it may result in an unnecessary
expenditure of resources. For example, the usefulness and expense
of attorney or judicial involvement in Pattern 2 (short-term local
alcoholic commitment) and Pattern 3 (self-referred alcoholics)
cases may be unjustified.6 1 Extensive participation of attorneys,
medical experts, and others would seem best utilized when more
restrictive legal incursions are made by the state into the proposed
62
patient's individual liberties.
61. The same could be said for extensive use of medical experts in

commitment procedures for these types of cases.
62. Adversary hearings, the right to counsel, notice, and other due
process "trappings" of the criminal justice system may be quite necessary
in the event that severe limitations on civil liberties are made by the state.
This approach, however, may be dysfunctional when it is applied to the
mildly mentally ill individual under few state-imposed restrictions, in such
cases local short-term commitments, out-patient treatment, or self-commitments.
On December 24, 1975, a three-judge court declared unconstitutional
NEB. Rsv. STAT. §§ 83-325, -328 (Reissue 1971) and § 83-306 (4) (Cum. Supp.
1974). The Nebraska civil commitment scheme was found to violate the
due process clause of the fourteenth amendment insofar as it: (1) failed to
require that the subject be dangerous to others or to himself, as evidenced
by a recent overt act or threat; (2) failed to require effective and timely
notice of the "charges" under which a person is .alleged to be a proper
subject for involuntary commitment; (3) failed to require adequate notice
of all rights; (4) failed to require that a preliminary inquiry on probable

cause be held within five days after arrest if the proposed patient is

detained pending final commitment; (5) failed to require a full and formal
hearing on the necessary for commitment to be held with fourteen days
after the preliminary inquiry; (6) failed to insure the proposed patient the
right to be present at the hearing and to be free from involuntary drugs or
other treatment, and to have the assistance of counsel at all hearings on his
commitment; (7) failed to insure the proposed patient in the commitment
hearing the right to confront and cross-examine witnesses against him, and
to present witnesses on his own behalf at the final hearing; and (8) failed to
require separation of functions so as to guarantee an impartial tribunal,
i.e., the examining physician should not be permitted to vote in the commitment decision. Doremus v. Farrell, Civil No. 75-.0-168 (D. Neb., filed

Dec. 24, 1975).
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