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ANTITRUST IMMUNITY OF STATE AND LOCAL
GOVERNMENTAL ACTION

LARRY L. TEPLY*

INTRODUCTION

As the American economy industrialized and economic problems
became more complex, government at all levels responded by enact-
ing new laws, creating new administrative bodies, and devising
new regulatory controls, the reach of which now touches almost
every aspect of economic life.' The economic impact of state reg-
ulatory activities often extends beyond the borders of an individual
state. Under our federal system, the Commerce Clause2 is the
constitutional dividing line between state and federal power over
commerce. When no preempting or conflicting congressional action
exists, courts have generally upheld state regulatory legislation as
long as it did not unreasonably burden or discriminate against inter-
state commerce.3 Likewise, courts have generally upheld federal
legislation regulating commerce once considered local when such
an expansion of federal power was needed to solve national eco-
nomic problems. 4 In both instances, judicial conclusions recognize
that economic problems seldom fit neatly into the constitutional
division of power.5

Like other enactments under the Commerce Clause, the Sherman

* J.D. 1972, University of Florida; LL.M. 1973, Harvard University.
1 States and their political subdivisions control the free operation of the

market through, e.g., business organization laws, selective taxation, zoning
ordinances, and social programs. State commissions have regulated banking
since 1838, railroads since 1844, insurance companies since 1854, and public
utilities since 1907. C. Wilcox, Public Policies Toward Business 3-7 (3d ed.
1966). See also Hale & Hale, Competition or Control VI: Application of Anti-
trust Laws to Regulate Industries, 111 U. Pa. L. Rev. 46 (1962) [hereinafter
cited as Hale & Hale]; E. Jones & T. Bigham, Principles of Public Utilities
1-190 (1931).

2 U.S. Const. art. I, § 8.
3 See Dowling, Interstate Commerce and State Power, 27 Va. L. Rev. 1

(1940). Another limitation on state regulation is imposed where national uni-
formity of regulation is desirable. Cooley v. Board of Wardens, 53 U.S. (12
How.) 299 (1851).

4 See Stern, The Commerce Clause and the National Economy, 1988-1916
(pts. 1-2), 59 Harv. L. Rev. 645, 883 (1946).

5 "The erection of constitutional fences around intrastate and interstate
commerce can manifestly be a serious impediment to effective regulation. The
old dispensation [when interstate commerce and activities were narrowly per-
ceived] tended to create a no man's land beyond the practical reach of either
the states or the nation.... [G]reater judicial tolerance of both state and
federal action ... creates a [more] favorable legal climate within which
both governments can function...." Handier, Patterns of Trade Regulation
in a Federal System, in Federalism: Mature and Emergent 352, 353 (A.
Macmahon ed. 1955).
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Act," prohibiting unreasonable restraints of trade and monopoliza-
tion in interstate commerce, has been interpreted to apply to
intrastate activities that have a prohibited effect on interstate com-
merce 7 Other federal prohibitions against unlawful price discrim-
ination,s unfair trade practices, 9 and other anticompetitive conduct' o

make clear a federal policy of competition for interstate commerce.
Since state regulatory measures often affect interstate commerce,
a potential conflict exists between federal antitrust policy and state
regulatory action." When the antitrust laws were enacted, Congress
did not explicitly deal with this issue,'2 thus leaving its resolution
to the courts, which have been faced with two fundamental ques-
tions: (1) to what extent did Congress intend to permit state action
inconsistent with the antitrust laws; (2) to what extent can anti-
trust laws be enforced against state economic action without upset-
ting the constitutional system of a working federalism?'3

The Supreme Court supplied a partial answer to both questions
in the 1943 ease of Parker v. Brown'4 by holding that the Sherman
Act, in view of its language and legislative history, "must be taken
to be a prohibition of individual and not state action."'15 This broad
language provided the foundation for lower court development of a
sweeping state action immunity doctrine.' 6 Some courts exempted

0 15 U.S.C. §§ 1-7 (1970).
7 Mandeville Island Farms, Inc., v. American Crystal Sugar Co., 334 U.S.

219 (1948); United States v. Darby, 312 U.S. 100 (1941). See also Rasmussen
v. American Dairy Ass'n, 472 F.2d 517 (9th Cir. 1973) (discussing reach
of antitrust laws under the Commerce Clause).

8 Robinson-Patman Price Discrimination Act, 15 U.S.C. § 13 (1970).
9 Federal Trade Commission Act, 15 U.S.C. §§ 41-58 (1970).
10 E.g., Clayton Act, 15 U.S.C. §§ 12-27 (1970).
11 The degree of potential conflict varies to some extent with differences in

the wording of particular antitrust statutes. The Sherman Act, commonly re-
ferred to as an "effect" commerce statute, appears to have greater reach than
the Clayton and Federal Trade Commission Acts which operate only upon
actions and events that occur "in" interstate commerce. See Eiger, The Com-
merce Element in Federal Antitrust Litigation, 25 Fed. B.J. 282 (1965).

12 One exception is an amendment to the Robinson-Patman Act shortly
after its passage which provided that nothing therein "shall apply to purchases
of their supplies for their own use by schools, colleges, universities, public
libraries. . . ." 15 U.S.C. § 13(c) (1970). See Duesenberg, The Antitrust
State Approved Transaction Exemption, 4 Valparaiso L. Rev. 239, 241 n.7
(1970) [hereinafter cited as Duesenberg]. Other amendments to antitrust
laws have clarified the relationship between these laws and state regulation.
See, e.g., McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15 (1970) (declaring
that it is in the public interest for the states to regulate and tax the insurance
business and making the antitrust laws inapplicable to the extent the insur-
ance business is regulated by state law).

is See Hecht v. Pro-Football, Inc., 444 F.2d 931, 935 (D.C. Cir. 1971), cert.
denied, 404 U.S. 1047 (1972).

14 317 U.S. 341 (1943).
15 Id. at 352.
16 Hecht v. Pro-Football, Inc., 444 F.2d 931, 935 (D.C. Cir. 1971), cert.

denied, 404 U.S. 1047 (1972).
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all "valid governmental action" when a state sanctioned or partici-
pated in anticompetitive action.17 Others, however, have cautioned
that state involvement "only begins the analysis, for it is not every
government act that points a path to an antitrust shelter."' 8

This article will examine the evolution of state action immunity
with special consideration of several questions which, for the most
part, remain unresolved, including: What specific criteria should be
imposed as a prerequisite for immunity of state regulatory action?
To what extent do the policies underlying Parker justify an exten-
sion of immunity to other types of state action? When should private
parties be allowed to take advantage of the "state action" defense
to antitrust liability? Should a state or municipality be entitled to
immunity when it acts in a purely commercial capacity in competi-
tion with private business? These questions reflect various contexts
in which immunity issues might arise. In each, it is important to
determine whether granting immunity would promote the public
interest.

DEVELOPMENT OF THE STATE ACTION IMMUNITY D0om =E

Early Cases

Few cases dealt with government-sanctioned trade restraints
prior to Parker. The first antitrust case challenging state action
came five years after the enactment of the Sherman Act.19 South
Carolina created a state liquor monopoly vesting designated state
agents with the exclusive right to manufacture and sell all liquors
within the state. When state officials seized a shipment of liquor sent
into the state by a North Carolina manufacturer, the manufacturer
brought a treble damage action asserting the monopoly violated
antitrust laws. The court dismissed the complaint, holding that the
action was really against the state,20 not a "person" or "corporation"
as contemplated by Section 7 of the Sherman Act,21 hence the court
lacked jurisdiction.22

'7 See, e.g., E.W. Wiggins Airways, Inc. v. Massachusetts Port Authority,
362 F.2d 52, 55 (1st Cir.), cert. denied, 385 U.S. 947 (1966).

18 Woods Explor. & Prod. Co. v. Aluminum Co. of America, 438 F.2d 1286,
1294 (5th Cir.), cert. denied, 404 U.S. 1047 (1972).

19 Lowenstein v. Evans, 69 F. 908 (C.C.D. S.C. 1895).
20 The court noted that (1) $50,000 had been appropriated from state

funds for the purpose of establishing the monopoly; (2) all profits from the
monopoly went to the state and were applied for public purposes as general
revenue; and (3) the state protected its monopoly through criminal sanctions.
69 F. at 910.

21 Section 7 reads: "Any person who shall be injured in his business or
property by any other person or corporation by reason of anything forbidden
or declared to be unlawful by this act may sue therefor in any circuit

[Vol. 48
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In 1904, two cases on the relationship between state action and
the Sherman Act reached the Supreme Court. In Northern Securi-
ties Co. 'v. United States,2s the Court held that an agreement be-
tween stockholders of two competing interstate railroads to form a
joint holding company violated the Act when it resulted in suppres-
sion of competition between those railroads. Relying on the Su-
premacy Clause,24 the Court rejected the asserted defense that state
corporation law, under which the holding company had been char-
tered, permitted the stock acquisitions. 25 From this case emerged the
principle, recognized in Parker,26 that a state cannot give immunity
to those who violate antitrust laws by authorizing their action or by
declaring it lawful.

In Olsen v. Smith,27 pilots licensed by the state of Texas sought
to enjoin the unlicensed offering of pilotage services in the port of
Galveston and to recover damages. The defendants argued, inter
alia, that the Galveston Pilot Association, consisting of licensed
pilots, was a combination impeding interstate and foreign com-
merce and constituted a monopoly in violation of the Sherman Act.
The court was unpersuaded: "[I]f the State has the power to
regulate [and license pilots], it must follow that no monopoly or
combination in a legal sense can arise from the fact that the duly
authorized agents of the State are alone allowed to perform the
duties devolving upon them by law."28

court ... ." Act of July 2, 1890, ch. 647, § 7, 26 Stat. 210. Section 7 was later
repealed and, in effect, reenacted as section 4 of the Clayton Act: "Any person
who shall be injured in his business or property by reason of anything for-
bidden in the antitrust laws may sue therefor in any district court ... ." 15
U.S.C. § 15 (1970).

22 Nor was Section 1 of the Sherman Act violated by implementing the
statutory monopoly. 69 F. at 910-11.

23 193 U.S. 197 (1904).
24 U.S. Const. art. VI.
25 "No state can, by merely creating a corporation, or in any other mode,

project its authority into other states, and across the continent, so as to pre-
vent Congress from exerting the power it possesses under the Constitution
over interstate commerce, or so as to exempt its corporation from obedience to
any rule lawfully established by Congress for such commerce." 193 U.S. at 345-
46.

20 317 U.S. at 351.
27 195 U.S. 332 (1904).
28 Id. at 345. Other pre-Parker cases only tangentially considered issues

relevant to state action immunity. See American Banana Co. v. United Fruit
Co., 213 U.S. 347 (1909) (Sherman Act inapplicable to official foreign govern-
ment action); United States v. Rock Royal Co-operative, Inc., 307 U.S. 533
(1939) (action by federal officials resulting in monopoly not violative of the
Act); cf. United States v. Socony-Vacuum Co., 310 U.S. 150, 226-27 (1940)
(where Congress specifies method for securing immunity and that method not
pursued, antitrust action maintainable by private party even though federal
officials tacitly approve or encourage anticompetitive program).
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Parker v. Brown20

The California Agricultural Prorate Act30 established a market-
ing program for California's 1940 raisin crop designed to reduce
supply and ultimately raise that commodity's price. The affected
prorate zone supplied almost all the raisins consumed in the United
States. A producer and packer of raisins in the prorate zone sought
to enjoin enforcement of the program on grounds that the Prorate
Act violated the Commerce Clause, the Sherman Act, and the Agri-
cultural Marketing Agreement Act of 1937.

The declared purpose of the Prorate Act was to "conserve the
agricultural wealth of the State" and to "prevent economic waste
in the marketing of agricultural products."3 1 Section 1 of the Act
emphasized that oversupply of agricultural commodities was creat-
ing chaotic economic conditions imperiling the ability of producers
to contribute in appropriate amounts to the support of ordinary
governmental and educational functions. The prorate program was
adopted with the collaboration of officials of the United States De-
partment of Agriculture and aided by loans from the Commodity
Credit Corporation recommended by the Secretary of Agriculture.
In many respects, its objectives were similar to those of federal
agricultural policy.32

The Supreme Court rejected each of the producer's challenges.
The program was found not in conflict with federal agricultural
legislation33 nor violative of the Commerce Clause.34 Respecting the
Sherman Act, the Court held that because the state, as sovereign,
established the program under its legislative authority in execution
of a governmental policy, the resulting restraint was not prohibited
by that Act. The Court emphasized three factors: (1) language and
legislative history of the Act; (2) federal-state relations; and (3)
state control of the program.

Language and Legislative History of the Sherman Act

The Sherman Act applies to "persons" including corporations
but does not mention the state as such. 5 One year prior to Parker,

29 317 U.S. 341 (1943).
30 Cal. Agric. Code §§ 59501 et seq. (West 1968).
31 317 U.S. at 346.
32 Id. at 358-59, 368.
33 Id. at 354-56.
34 Id. at 368.
35 Section 2 of the Sherman Act uses the term "person" in condemning

monopolization or attempts to monopolize. 15 U.S.C. § 2 (1970). Section 7
formerly used "person" in providing for suits by injured parties. See note 21
supra. "Person" is defined to include corporations and associations in the
present section 7. 15 U.S.C. § 7 (1970).

[Vol. 48
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however, the Court recognized a state as a "person" entitled to sue
as a plaintiff for injuries to its proprietary interests.3 6 Justice
Roberts, dissenting, thought this holding would logically permit a
state to be sued as a defendant.8 7 The Parker court, however, opting
for more rigorous investigation, thought the scope of the Act's
terms should be derived "from the purpose, the subject matter, the
context and legislative history of the statute."'3 s The Court's investi-
gation revealed "no suggestion of a purpose to restrain state
action." 39

The United States as amicus curiae argued that the Sherman
Act contained no language precluding its application to inconsistent
state-sponsored programs.40 The sole issue, said the United States,
was whether the state program interfered with the accomplishment
of the Act's objectives. It argued that while Congress did not regard
local laws in pursuit of "normal" police powers incompatible with
the Act, "we believe that the same cannot be said when the statute
is designed directly to control the competitive aspects of an industry
in a manner which will have more than local effect." 41 Thus, "[a]
state legislative program eliminating competition on such a scale is
irreconcilable with the very essence of the Sherman Act, the preser-
vation of commercial competition in interstate industries."42 Under-

86 Georgia v. Evans, 316 U.S. 159 (1942) (state injured as a purchaser
of asphalt). Cf. United States v. Cooper Corp., 312 U.S. 600 (1941) (federal
government not recognized as a "person"e entitled to sue under the Sherman
Act).

37 316 U.S. at 163.
38 317 U.S. at 351.
39 Id. Legislative debate prior to enactment of the Sherman Act focused on

abuses of economic power by individuals and corporations. White, Participant
Governmental Immunity from the Antitrust Laws: Fact or Fiction?, 50 Texas
L. Rev. 474, 482 (1972) [hereinafter cited as White]. Congress came closest to
state action issues when Iowa's Senator Wilson proposed an amendment with-
drawing from coverage of the Act "any arrangements, agreements, associations,
or combinations among persons for the enforcement and execution of the laws of
any state enacted in pursuance of its police powers; nor shall this act be held
to control or abridge such powers of the States." 21 Cong. Rec. 2658 (1890).
Wilson viewed the amendment as providing protection to temperance societies
promoting the implementation of state prohibition laws and to states in the
execution of their police powers. White, supra at 482. Senator Sherman en-
dorsed the amendment in debate, apparently recognizing the Act's possible
applicability to these activities. H. Thorelli, The Federal Antitrust Policy 196
(1954). The Senate, in Committee of the Whole, adopted Wilson's amendment,
but it was later removed. White, supra at 482. It could be argued that this
excision indicates Congressional rejection of total state action immunity. On
the other hand, Congress might have thought the amendment superfluous in
light of then prevailing interpretations of the Commerce and Supremacy
Clauses. Neither the Parker court nor the parties' briefs refer to the amend-
ment. Whether it was overlooked or whether its relevance was discounted is
unclear.

40 Brief for United States as Amicus Curiae at 59, Parker v. Brown, 317
U.S. 341 (1943).

41 Id. at 64-65.
42 Id. at 65.
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mining this position, however, was the fact that the state program
was consistent with federal agricultural legislation which deviated
from federal antitrust policy.

Federal-State Relations

Perhaps the factor that most influenced the Parker Court was
federal-state relations. Supporters of the California program as-
serted that the Court was "not dealing with inferior subdivisions
of a central government but with sister sovereignties, each supreme
in her own field. '43 Ordinary respect for state sovereignty would
lead Congress, in those instances where it possessed the power, to
expressly declare an intent to subject states to legislative provi-
sions." The Court essentially agreed, stating that "an unexpressed
purpose to nullify a state's control over its officers and agents is not
lightly to be attributed to Congress." 45 The Court's position is con-
sistent with its long-standing policy of avoiding direct conflicts
between the federal and state governments whenever possible.
Moreover, deference to acts of state governments might well pro-
mote internal harmony.46

The Court also recognized the propriety of allowing states to
handle problems of local concern. Characterizing the plight of
California's raisin industry as a "local" problem urgently demand-
ing "state action for the economic protection of those engaged in
one of its important industries," 47 the Court worried lest application
of antitrust laws frustrate state regulatory programs designed to
solve specific economic problems. Often, the state is arguably more
familiar with the problem and able to act faster than the federal
government.

This interpretation of the Sherman Act has several conse-
quences. First, a state is allocated power, within limits, to benefit
its citizens or a particular industry at the expense of consumers or
competitors. To the extent that this type of action is permitted, the
resultant harm constitutes a significant "cost." Second, the onus is
on Congress to act if it disapproves of anticompetitive state legisla-
tion. In some instances, clearly desirable congressional action may
be politically impossible. On the positive side, however, state experi-
mentation with different forms of economic controls is encouraged;
testing of different solutions on a limited scale may have very useful
long-term benefits.

48 Supplemental Brief for Appellants at 35, Parker v. Brown, 317 U.S. 341
(1943).

4Id. at 46.
45 317 U.S. at 351.
46 Cf. Note, Development of the Defense of Sovereign Compulsion, 69

Mich. L. Rev. 888, 897 (1971).
47 317 U.S. at 363.

[Vol. 48
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State Control of the Program

Implicit in Parker, of course, is a determination that the prorate
program constituted state, not individual, action. The State Agricul-
tural Prorate Advisory Commission, consisting of members ap-
pointed by the Governor and confirmed by the California Senate,
controlled the program. Its establishment and administration in-
volved members of the raisin industry, but their participation was
incidental to the state control. "[I] t is the state, acting through the
Commission, which adopts the program and which enforces it with
penal sanctions.... The state itself exercises its legislative author-
ity in making the regulation and in prescribing the conditions of
its application." 48

Valid Governmental Action

The continuing validity of Parker was reinforced by broad
judicial statements in Eastern R.R. President's Conference v. Noerr
Motor Freight, Inc.4 1 and United Mine Workers v. Pennington.50

The Noerr Court's expression of the immunity doctrine has often
been cited by lower courts: 5' "[w]here a restraint upon trade or
monopolization is the result of valid governmental action, as opposed
to private action, no violation of the [Sherman] Act can be made
out. '52 Some lower courts have apparently considered this dicta and
the broad statements in Parker as dispositive of the immunity issue
in any case involving governmental action.53 Such reliance, how-
ever, is poor substitute for careful analysis of the nature of the
state involvement and the policies which might justify immunity
for particular kinds of governmental action. 4

48 Id. at 352.
49 365 U.S. 127, 135-37 (1961).
50 381 U.S. 657, 669-71 (1965). These two cases established the closely

related doctrine of antitrust immunity for lobbying efforts to obtain legisla-
tive or executive action injurious to one's competitors. See generally Costilo,
Antitrust's Newest Quagmire: The Noerr-Pennington Defense, 66 Mich. L.
Rev. 333 (1967) [hereinafter cited as Costilo]. Recent cases have recognized
important limitations on the Noerr-Pennington immunity doctrine. See, e.g.,
California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972);
Israel v. Baxter Laboratories, 466 F.2d 272 (D.C. Cir. 1972); Woods Explor.
& Prod. Co. v. Aluminum Co. of America, 438 F.2d 1286 (5th Cir. 1971),
cert. denied, 404 U.S. 1047 (1972). See also Comment, Antitrust Immunity:
Recent Exceptions to the Noerr-Pennington Defense, 12 B.C. Ind. & Coin. L.
Rev. 1133 (1971).

51 Comment, Alabama Power Company v. Alabama Electric Co-operative:
Rural Electrification and the Anti-Trust Laws-Irresistible Force Meets Im-
movable Object, 55 Va. L. Rev. 325, 345 & n.105 (1969) [hereinafter cited as
Comment, Rural Electrification].

52 365 U.S. at 136.
58 See Comment, Rural Electrification, supra note 51, at 345.
54 Lack of precise terminology causes some confusion in this area. The

Noerr Court uses the term "valid governmental action" to refer to both state
and federal action. Similarly, "state action," a term originating in Parker,
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STATE ACTION AND THE EXTENT OF ITS IMMUNITY

Kinds of State Action

Anticompetitive state action appears in various forms. The

state, under its police power, may directly control production55 or
prices,5 6 regulate marketing practices, 57 or limit entry into a field. 5

It may impose grading and labeling requirements or quarantine
laws designed to prevent importation of competitive products. 9 It
may adopt measures that tend to establish a monopoly position for
certain businesses or professions, 60 enact advertising prohibitions

has been applied to a variety of conduct by local, state, and federal officials.
The former is justly criticized as stating a conclusion, not a test. Comment,
Rural Electrification, supra note 51, at 345. The latter is too broad in that
different policy considerations apply to different levels of governmental action.
The state-federal relations factor, for example, has no relevance to distinctly
federal action. Accordingly, "state action" in this article refers to state and
local action only and "governmental action" refers to official action at all levels
of government. Finally, a similar confusion exists with respect to the terms
"immunity" and "exemption," often used interchangeably by courts and com-
mentators. "Immunity" is preferable in that it implies applicability of anti-
trust laws was never intended whereas "exemption" more accurately refers
to conduct once susceptible to but subsequently withdrawn from antitrust
coverage. See Saveri, The Applicability of the Antitrust Laws to Public
Bodies, 4 U. San Francisco L. Rev. 217, 218 (1970) ; White, supra note 39, at
475-76.

55 E.g., Agricultural Producers Marketing Law, Cal. Agric. Code, §§ 59501-
60015 (West 1968); See Pa. Stat. Ann. tit. 71, § 1709-3 (1966) (anthracite
coal). See also Note, The Anthracite Coal Production Control Plan, 102 U. Pa.
L. Rev. 368 (1954).

56 E.g., Me. Rev. Stat. Ann. tit. 7, § 2954 (Supp. 1966) (state controlled
milk prices).

57 E.g., Cal. Agric. Code §§ 58351-83 (West 1968) (regulations governing
unfair trade practices for the marketing of agricultural products); Florida
Orange Stabilization Act, Fla. Stat. Ann. § 601.154 (Supp. 1973).

58 It has been suggested that mandatory occupational licensing in many
instances "is being used to restrict entry and thus to insulate those already
in the occupation from increased competition." Donnem, Federal Antitrust
Versus Anticompetitive State Regulation, 39 A.B.A. Antitrust L.J. 950, 955
(1970) [hereinafter cited as Donnem]. Likewise, statutes designed to protect
particular groups by preventing other groups from entering their merchandiz-
ing fields have been enacted. For example, Colorado prohibited the sale of
food in drug or five-and-dime stores and made it unlawful to serve food at
any place other than licensed restaurants. Oklahoma has prohibited utility
companies from merchandizing gas and electric appliances. See 1 R. Callmann,
The Law of Unfair Competition, Trademarks, and Monopolies 221 (3d ed.
1967) [hereinafter cited as Callmann].

59 Florida, for example, has defined "fresh dressed poultry" as poultry
slaughtered in Florida; Florida, Georgia, and Arizona have each defined
"fresh eggs" as eggs laid within the state. Several states exclude fruits and
vegetables falling below rigorous standards. Similarly, several states protect
local nurseries through horticultural laws that curtail importation of nursery
stock. C. Wilcox, Public Policies Toward Business 675-76 (3d ed. 1966)
[hereinafter cited as Wilcox].

60 Two common examples are exclusive franchises and mandatory state
occupational licensing. Another is the prohibition of branch banking in some
states, for the declared purpose of protecting bank depositors. However, "re-
search [has] been reasonably conclusive to the effect that branch banking
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that lessen competition, 61 follow purchasing practices that discrim-
inate against certain competitors or products, 62 legislate taxation
schemes that discriminate against certain products or forms of
merchandising," or zoning measures designed to shelter existing
competitors from competition.04 In recent years, state and local gov-
ernments have increasingly conducted purely commercial enter-
prises themselves 5

When these measures go beyond what is reasonably necessary
to promote the public interest, harmful effects often occur. Local
consumers, competitors, and taxpayers must bear the increased
cost of products or services. When state action directly affects inter-
state commerce, the flow of products, capital, and labor among the
states is restricted, and retaliatory measures by other states are
engendered. 6

To facilitate analysis, it is useful to classify state action into
four broad categories: (1) positive state regulatory programs; (2)
state authorization or approval of privately-created restraints; (8)
state creation of statutory torts of unfair competition; and (4) non-
regulatory anticompetitive action by state officials.

Positive State Regulatory Programs

Many state legislatures have adopted measures empowering
public utility commissions to regulate natural monopolies. 7 In the
field of transportation, states have intervened in the competitive

means a more competitive market structure and improved bank performance."
Horvitz & Shull, Branch Banking, Independent Banks and Geographic Price
Discrimination, 14 Antitrust Bull. 827 (1969).

61 For example, several states prohibit the advertisement of prescription
drug prices by pharmacists. Comment, Regulation of Prescription Drug Dis-
count Advertising, 24 Wash. & Lee L. Rev. 299, 304 (1967). Some states pro-
hibit the use of the terms "discount" and "cut-rate" in conjunction with
prescription drugs. See generally, M. Fletcher, Market Restraints in the Retail
Drug Industry (1967) ; Donnem, supra note 58, at 951-52.

62 E.g., in-state preference laws requiring that preference be given to
in-state suppliers or to state-produced commodities, and state "Buy America"
programs that restrict the purchase of non-United States products. Donnem,
supra note 58, at 955-56. See generally, Council of Governments, State Pur-
chasing, the Essentials of a Modern Service for Modern Government (1969).

63 For example, many states in years past have protected local dairy
interests by forbidding the sale of yellow margarine and by imposing sizable
taxes on the production and sale of uncolored margarine. Wilcox, supra note
59, at 675. States have also used their taxing power to discriminate against
chain store merchandizing. See, e.g., Great Atl. & Pac. Tea Co. v. Grosjean,
301 U.S. 412 (1937).

64 See generally, Mendelker, Control of Competition as a Proper Purpose
in Zoning, 14 Zoning Digest 1 (1962).

65 Familiar examples are public utilities, transit systems, port authorities,
liquor stores, and public housing projects. Wilcox, supra note 59, at 487-98.

66 See Donnem, supra note 58, at 951-56.
67 See generally Hale & Hale, supra note 1.
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process in order to assure the public of adequate service.68 Statutes,
notably oil and gas or agricultural legislation,69 have been enacted
to conserve state economic wealth by regulating resources. A state
may also act where one of its industries is of particular importance
in terms of employment and tax revenues, especially if the industry
is suffering from low profits, losses, or other production disorders.
States thereby command or authorize conduct, which, if privately
arranged, would violate the antitrust laws. These are legislatively-
adopted, positive programs designed to solve legitimate state or
local problems.70 Olsen v. Smith71 and Parker provide clear examples
of Supreme Court recognition of immunity for this type of state
action.

State Authorization or Approval of Privately-Created Restraints

State statutes may purport to confer immunity on privately-
created trade restraints.72 Here, the legislature may specifically
declare that the private parties' conduct is lawful or it may permit
the anticompetitive conduct under a general statutory scheme, such
as state corporation law. This type of action differs from positive
state regulatory programs in that it permits or authorizes, rather
than commands or regulates, private conduct. In most instances, it
seems designed to benefit private parties rather than to effectuate
a legitimate public policy. Immunity for this type of state action
was clearly rejected in the Northern Securities case,73 a reasonable
result inasmuch as private parties are entirely responsible for the
restraint.74

State Creation of Statutory Torts of Unfair Competition

In creating a statutory tort of unfair competition, 75 a state com-
pels universal observance by private parties of a standard or prac-

68 Regulation of taxi service by licensing is common among municipalities

and states. Increasingly, state or local authorities have become directly in-
volved in subsidization or outright ownership of local transportation. See, e.g.,
Ladue Local Lines, Inc. v. Bi-State Dev. Agency, 433 F.2d 131 (8th Cir. 1970).

69 E.g., Colo. Rev. Stat. Ann. § 7-3-6 (1963) (agricultural wealth); Kan.

Gen. Stat. Ann. § 55-602 (1964) (oil and gas). See generally, Hardwicke,
Antitrust Laws and the Conservation of Oil and Gas, 23 Tul. L. Rev. 183
(1948).

70 Rahl, Resale Price Maintenance, State Action, and the Antitrust Laws,
46 Ill. L. Rev. 849, 362 (1951) [hereinafter cited as Rahl].

T' 195 U.S. 332 (1904). See text at notes 27-28 supra.
72 Rahl, supra note 70, at 362.
73 Northern Sec. Co. v. United States, 193 U.S. 197 (1904) (state law

permitting consolidation). See also Norman's on the Waterfront, Inc. v.
Wheatley, 444 F.2d 1011 (3d Cir. 1971) (Virgin Islands law sanctioning man-
datory minimum price fixing for liquor).

74 Rahl, supra note 70, at 362.
75 State fair trade laws and sales-below-cost statutes are examples.
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tice which may offend federal antitrust policy. The creation of the
tort constitutes an affirmative state policy which is enforced through
criminal sanctions and civil remedies. Anticompetitive results are
achieved which private parties could not effectuate themselves. 70

This state action differs from other types in that it is primarily a
prohibition of private conduct rather than a positive regulatory
scheme or mere approval of private conduct. Whether or not it
enjoys immunity is unclear, but at least some cases indicate that it
does not.77

Non-Regulatory Anticompetitive Action by State Officials

A state legislature may authorize state officials to pursue anti-
competitive policies78 or may command anticompetitive conduct by
state officials in pursuit of state business. The motivations may be
several: increase in-state revenues, protection of in-state competi-
tors, or bias against certain competitors or products. Likewise,
state executives, for similar reasons, may take unilateral anticom-
petitive action of a non-regulatory character.

A state or one of its political subdivisions may also join in a
combination or conspiracy with private parties to further a pro-
prietary interest of its own. The Parker Court specifically reserved
judgement on this question,79 but most lower courts grant immunity
where the state is a co-conspirator.80 The propriety of these deci-
sions will be examined shortly.

Schwegmann Brothers v. Calvert Distillers Corp.81

Perhaps the most difficult Supreme Court decision after Parker
to evaluate in terms of state action immunity is Schwegmann
Brothers. Earlier, Justice Frankfurter had asserted that if a state
authorized price fixing under a fair trade law, "the Sherman Law

76 Rahl, supra note 70, at 366.
77 See Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951).

Cf. Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964) (unfair competi-
tion and the patent policy). See generally P. Areeda, Antitrust Analysis 57-58
(1967).

78 E.g., discriminatory government purchasing policies. See note 62 supra.
79 317 U.S. at 351-52.
80 See, e.g., Sun Valley Disposal Co. v. Silver State Disposal Co., 420 F.2d

341 (9th Cir. 1969); E.W. Wiggins Airways, Inc. v. Massachusetts Port
Authority, 362 F.2d 52 (1st Cir.), cert. denied, 385 U.S. 947 (1966); Miley v.
John Hancock Mut. Life Ins. Co., 148 F. Supp. 299 (D. Mass.), aff'd per cur'iam,
242 F.2d 758 (1st Cir. 1957). In some circumstances, state officials might
join in a conspiracy not to further state proprietary interests but as a result
of personal interest, favoritism or some other motivation. Whether this type
of action should be classified as state action may be questioned, but such
classification may be appropriate when the state official is acting in his official
capacity and within his scope of authority.

81 341 U.S. 384 (1951).
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could not override such exercise of state power." 82 This view was
apparently rejected in Schwegmann Brothers. Louisiana's fair trade
law authorized enforcement of price fixing not only against parties
to a fair trade "contract" but also against nonsigners.83 Two distri-
butors sought to enjoin a non-signing retailer for selling below the
fair trade contract price, relying on the Miller-Tydings Act 84 and
the Louisiana fair trade law. The Court found that "[Miller-
Tydings] expressly [continued] the prohibitions of the Sherman
Act against horizontal price fixing by those in competition with
each other on the same functional level" and concluded that "when
a state compels retailers to follow a parallel price policy, it demands
private conduct which the Sherman Act forbids."'8 5 The Court em-
phasized that a "contrary conclusion would have a vast and devas-
tating effect on Sherman Act policies."8' 6 The Court cited Parker
with approval, but without illuminating comment.87 By implication,
however, Schwegmann Brothers seems inconsistent with a broad
reading of Parker.88

At least three interpretations of Schwegmann Brothers are
possible. The Louisiana fair trade law created a statutory tort of
unfair competition. This could be deemed beyond the scope of
Parker immunity because of its inconsonance with the Sherman Act
and lack of support by any other federal enabling legislation. The
program in Parker was designed to effectuate state agricultural
policy in a manner consistent with federal agricultural policy. The
Louisiana policy, on the other hand, was not designed to solve a
problem uniquely local nor was it a traditional exercise of state
police power. Its purpose was to regulate trade practices in a
manner directly contrary to explicit federal regulation.8 9

A second interpretation holds the statutory tort to be without
the scope of Parker because the state action lacked the essential
element of state control or supervision." Unlike the agricultural
program in Parker, Louisiana's fair trade law was virtually stan-

82 United States v. Frankfort Distilleries, 324 U.S. 293, 302 (1945)
(Frankfurter, J., concurring).

83 The nonsigner clause provided: "Wilfully and knowingly advertising,
offering for sale or selling any commodity at less than the price stipulated in
any contract entered into pursuant to . . . this act, whether the person so
advertising, offering for sale or selling is or is not a party to such contract,
is unfair competition and is actionable at the suit of any person damaged
thereby." 341 U.S. at 387 n.2.

84 15 U.S.C. § 1 (1970).
85 341 U.S. at 389.
86 Id.
87 See Rahl, supra note 70, at 365.
88 See Costilo, supra note 50, at 342.
89 See text at notes 108-15 infra.
90 See Rahl, supra note 70, at 366.
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dardless and left both the initiation and enforcement of fair trade
pricing at the discretion of private price-setters.91

A third view holds that creation of the statutory tort was merely
an attempt by the state to authorize private restraints.9 2 The deci-
sion might therefore be seen merely as a manifestation of invalid
state action similar to that in the Northern Securities case. The
merits and implications of each of these views will be examined
later.

ANTITRUST IMMUNITY OF STATE REGULATION

Distinguishing State Action from Private Action

The basis of the state action in Parker was California's adoption
of a program designed to promote the welfare and stability of its
agricultural sector in a manner thought appropriate to meet a legit-
imate state need. The state created the machinery for establishing
the program by its own action and established the conditions upon
which it would operate. Although private parties were interested
and benefited, the restraint clearly originated with the public
sector.9 3 In many cases, however, extensive private party involve-
ment makes characterization of the restraint more difficult. Courts,
faced with a variety of factual situations here, have attempted to
identify basic indicia for distinguishing between state and private
action.

Several lower courts have explicitly declared that state partici-
pation and control over a regulatory program is a prerequisite to
immunity.9 4 In Allstate Insurance Co. v. Lanier,95 five insurance
companies challenged a state automobile insurance regulatory sys-
tem that restricted rate competition as a condition of doing busi-
ness in the state.96 The Department of Justice had argued that
the plan was invalid because it permitted unsupervised establish-
ment of minimum prices by private companies through a rating
bureau. The Fourth Circuit rejected this argument, finding that

91 Id,
92 Id. See text at notes 102-04 infra.
93 See text at note 48 supra.
94 In the year following Parker the Supreme Court itself emphasized this

factor. See United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533,
562 (1944). See generally Note, State Regulation of the Insurance Business
and the Sherman Anti-Trust Act, 96 U. Pa. L. Rev. 223 (1947).

95 361 F.2d 870 (4th Cir. 1966). See also Fleming v. Travelers Indem. Co.,
324 F. Supp. 1404 (D. Mass. 1971); North Little Rock Transp. Co. v. Casualty
Reciprocal Exch., 85 F. Supp. 961 (E.D. Ark. 1949), aff'd, 181 F.2d 174 (8th
Cir. 1950) (automobile rating bureau); Insurance Co. of North America v.
Insurance Comm'n, 116 So. 2d 224 (Miss. 1959) (fire insurance premiums
fixed by state commission held to be "a state, governmental function, legislative
in nature.. .").

96 See N.C. Gen. Stat. §§ 58-246-48.8 (Supp. 1971).
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the approval, modification, or disapproval of the uniform rates
proposed by the bureau constituted active supervision by the state.
In Asheville Tobacco Board of Trade v. F.T.C., 7 state control was
limited to a statute authorizing the local board of trade to make
reasonable rules and regulations for the efficient handling and sale
of leaf tobacco in warehouses and to decisions by state courts in
controversies between the board's members.0 8 The Fourth Circuit
declared that immunity requires "state action, not individual action
masquerading as state action."99 It was apparent that the board of
trade, though created by statute, received little state supervision.100

Furthermore, the state had specifically prohibited the board from
price fixing or making rules or regulations in restraint of trade. 1' 1

This requirement of active state control or supervision may ex-
plain the Supreme Court's decision in Schwegmann Brothers.
Trying to distinguish Parker, appellants argued that the Louisiana
statute was standardless and allowed price fixing by private parties
since the state exercised no control over the terms of the private
contracts. 0 2 Both the initiation and enforcement of fair trade prices
were discretionary with the private parties. In contrast, the Cali-
fornia statute provided for some state supervision of prices and
practices, prohibiting excessive producer profits and providing for
state enforcement of the program.08 It has been suggested that
Schwegmann Brothers might have been decided otherwise had more
state supervision been present. 0 4

A second indicium of state action is whether the state requires
the regulatory body to comply with statutes generally applicable to
state agencies. In Asheville Tobacco, for example, the court relied
in part on the fact that the board, consisting of local warehousemen,
was not required to comply with a North Carolina Statute that
directed each state agency to file its rules and regulations with the
Secretary of State. 0 5

97 263 F.2d 502 (4th Cir. 1959).
98 See N.C. Gen. Stat. § 106-465 (1965).
99 263 F.2d at 509.
100 See Duesenberg, supra note 12, at 244 n.15.
101 N.C. Gen. Stat. §§ 106-465 (1965).
102 "In Parker v. Brown the state was the moving force in the combination.

At every step of the proration program there was a statutory prescription of
public hearing, careful supervision at all stages by state officers.... Under a
fair trade act, prices are fixed by private persons under a standardless statute
unsupervised by the state. A state may be beyond the application of the Sher-
man Act; private individuals are not. Nor can private individuals plead that
they acted under a state law; if every state law constituted state action, no
state law would ever offend the Sherman Act." Reply Brief for Petitioners at
23 n.15, Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951).

103 See Rahl, supra note 70, at 366.
104 Costilo, supra note 50, at 342.
105 263 F.2d at 510.
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Another factor accorded significance in Asheville Tobacco was
the origin of the program's funding.00 The court noted that in
Parker, for example, the initial activities of the Agricultural Pro-
rate Commission were funded by state appropriation. 0 7 Other cases,
too, have deemed state funding indicative of state, not private,
action. 08

A final factor indicative of state action is use of the state's
coercive power in the form of penal sanctions.' 0 9

Consistency with Federal Policy

A recent case, Hecht v. Pro-Football, Inc.,110 recognized, in dicta,
a significant limitation on the scope of Parker. The Parker Court
specifically found that the California scheme was consistent with
federal agricultural policy."' The Hecht court attached considerable
significance to this factor and hinted that immunity might be viti-
ated where state regulation and national policy clash. 1" - Commen-
tators have also suggested that this limitation of Parker be
adopted." 3

In Parker, the United States admitted that Congress undoubt-
edly did not intend to frustrate "normal" exercises of state police

106 Id.
107 In the event of the termination of a program, any funds remaining for

the use of the program committee were to be deposited in the State Treasury.
Act of June 5, 1933, ch. 754, § 23, [1933] Statutes of California.

108 See Lowenstein v. Evans, 69 F. 908 (C.C.D. S.C. 1895).
109 Parker v. Brown, 317 U.S. 341, 347 (1943).
110 444 F.2d 931 (D.C. Cir. 1971), cert. denied, 404 U.S. 1047 (1972).
111 See text at notes 32-33 supra.
112 444 F.2d at 936-37. See also International Tel. & Tel. Corp. v. General

Tel. & Electronics Corp., 351 F. Supp. 1153, 1202 (D.C. Hawaii 1972) ; United
States v. Otter Tail Power Co., 331 F. Supp. 54 (D. Minn. 1971).

"'3 E.g., Donnem, supra note 58, at 960-61. Consistency with federal policy
may be manifested in several ways. In an early case, the Supreme Court found
that Congress had implicitly recognized state regulation of pilotage. See Olson
v. Smith, 195 U.S. 332, 341-42 (1904). Congress has periodically approved com-
pacts permitting coordinated anticompetitive state regulation. See, e.g., To-
bacco Control Act, 7 U.S.C. § 515 (1970). Federal statutes on agriculture, con-
servation, banking, patents, securities regulation, foreign trade and other areas
may provide a basis for consistency of state law with Congressional policy.
Consistency becomes an irrelevant factor, of course, in those areas where
Congress, through ceding its jurisdiction over policy to the states, clearly in-
tends to allow state measures inconsistent with antitrust laws. Examples are
the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15 (1970) (ceding jurisdiction
over insurance companies in interstate commerce to the extent states regulate
such business), the Miller-Tydings Act, 15 U.S.C. § 1 (1970), and the McGuire
Act, 15 U.S.C. § 45 (1970) (allowing state fair trade laws inconsistent with
antitrust policy). The Constitution itself may provide a basis for state action
inconsistent with antitrust laws. U.S. Const. amend. XXI (state control and
regulation of liquor trade). See generally United States v. Maryland State
Licensed Beverage Ass'n, 138 F. Supp. 685 (D. Md. 1956); Dunsford, State
Monopoly and Price-Fizing in Retail Liquor Distribution, 1962 Wis. L. Rev.
454.
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power. 1 4 It has long been recognized that departure from general

antitrust policy is desirable in market situations where competition
cannot survive or, at least, will not be fostered.1 5 State regulation,
in these situations, has traditionally been considered a normal exer-
cise of state police power. In addition, measures designed primarily
to protect public health or safety and conserve resources can be
viewed as not inconsistent with federal policy since it is likely they
were never intended to be subject to the antitrust laws.

In summary, state regulation should be entitled to immunity
under a consistency rationale if: (1) it is a "normal" exercise of
the police power, e.g., public utility regulation, safety measures,
etc., and (2) it is consistent with a federal policy of at least equal
dignity with the federal antitrust laws, or is undertaken after the
enactment of federal enabling legislation.

These criteria permit reasonable flexibility in judicial applica-
tion. What constitutes normal police regulation would be subject to
judicial interpretation. Courts would also have some leeway in
making a comparative evaluation of different federal policies." 6

And this approach leaves open the possibility for judicial imposition
of a less restrictive alternative standard" 7 where state regulation
goes beyond what is reasonably necessary to promote public health,
safety, or welfare.

114 See text at notes 41-42 supra.
15 See C. Kaysen & D. Turner, Antitrust Policy: An Economic and Legal

Analysis 189-213 (1959).
116 The degree of specificity of the federal policy supplanting antitrust laws

that a court could require for immunity would necessarily seem related to the
court's assessment of the harm caused by the restraint and the importance and
propriety of the state program. Compare Schwegmann Bros. v. Calvert Dis-
tillers Corp., 341 U.S. 384 (1951) with Parker v. Brown, 317 U.S. 341 (1943).

117 If the same state goal could be accomplished by a less restrictive means,
there seems no reason, from an antitrust point of view, why such means should
not be required, especially when an opposite rule encourages more restrictive
action and fosters local protectionism. Federal courts have had experience in
weighing the comparative restrictiveness of trade restraints, but this rule
would place federal courts in a position of replacing the state legislature's
judgment with its own as to the feasibility of different solutions to a state
problem. Friction might become acute between state legislatures and the courts
if federal courts actively pursued less restrictive alternatives indiscreetly,
especially in areas where a state is attempting to achieve non-economic goals
through trade regulation. Since proof of relative harm and feasibility from two
different alternatives may be quite diflicult in certain instances, a workable
solution protecting the state from unwarranted "judgment substitution" would
require that a state only be required to adopt a less restrictive alternative
when the proof of its feasibility is clear. Such an approach would seem to
present a reasonable balance between respect for state programs and the
interests of consumers and competitors. At this stage of case development,
courts have not actively considered a less restrictive alternative criterion, but
such a criterion would seem manageable in conjunction with a consistency
rationale. Whether courts will view this approach as involving too great an
invasion of state-federal relations remains for future determination.
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Protection of the Public Interest Through Meaningful
State Regulation

Immunity should also be limited to those instances where the
state replaces antitrust protections with meaningful state regula-
tion that better protects the public interest. Such regulation clearly
ought to require decision-making by public officials. The public will
thus be protected to some degree in that public officials, charged
with the duty of acting in the public interest, are subject to removal
from office for misconduct. Moreover, when the state replaces com-
petition with meaningful regulation by public officials, there is
usually a decreased possibility of overreaching by private parties." 8

In Allstate Insurance Co. v. Lanier,09 for example, the court
pointed out that once an insurance rate determination had been
made by the rating bureau, any insurance company could protest
the decision to the Insurance Commissioner. This, said the court,
provided effective recourse outside the rating bureau since the
protest was carried to an elected public official whose powers, the
district court had declared, "were not merely pro forma; on the con-
trary, the Commissioner was quite apt to use his powers."'12 0

The prorate program in Parker contained several safeguards in
addition to decision-making by public officials. Before the program
could be instituted, economic findings had to be made,' 21 and if a
prerequisite fact ceased to exist, the commission was statutorily
required to suspend or terminate the program.'2 A reasonable
limitation on state immunity, then, requires that the state regula-
tion be instituted by public officials and that it embody safeguards
demonstrably protective of the public interest.

Individual Immunity Under State Regulation

Private parties, as such, were not sued in Parker, but immunity
for private conduct within the scope of the Prorate Act was implicit
in the decision since the Court chose to treat that conduct as part

11s See 13 B.C. Ind. & Com. L. Rev. 393, 398 (1972).
119 361 F.2d 870 (4th Cir. 1966).
120 242 F. Supp. 73, 90 (E.D.N.C. 1965). See Note, State Action Exemption

From the Antitrust Laws, 50 B.U.L. Rev. 393, 407 (1970).
121 317 U.S. at 346. Section 10 of the Prorate Act required the following

findings: (1) a seasonal or annual surplus; (2) waste occurring or about to
occur; (3) that the prorate program would conserve the state's agricultural
wealth and would prevent waste; (4) that it would advance the public welfare
without discrimination; and (5) that unreasonable profits would not accrue to
the producers and the commodity could not be marketed at a reasonable profit
to producers otherwise than by means of such a program. Act of June 5, 1933,
ch. 754, § 10, [1933] Statutes of California.

122 Act of June 5, 1933, ch. 754, § 23, [1933] Statutes of California.
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of the state action itself.23 Assessing criminal or civil penalties
against private persons compelled by the state to act, or whose
lawful actions have been given unlawful consequences by the state
in a manner beyond their power to control, of course, would be un-
fair. In at least three situations, however, immunity for private
parties may be questioned: (1) when there is no clearly defined
state regulatory policy supplanting competition; (2) when there is
potential state control or approval of conduct not specifically di-
rected by the state regulatory scheme; and (3) when the regulated
parties supply false information.

Lack of a Clearly Defined State Policy Supplanting Competition

Where defendants have claimed protection from antitrust liabil-
ity under a state regulatory scheme, several courts have required a
showing of some clearly defined state policy displacing competition.
For example, in George R. Whitten, Jr., Inc. v. Paddock Pool
Builders, Inc.,12 4 defendant claimed immunity from suit by a com-
petitor on the ground that specifications for pool construction,
although allegedly arrived at through a conspiracy and other
anticompetitive practices, were adopted by the state. The court
stated that the procompetitive policy, indicated by the statutorily
prescribed bidding procedure, "would be frustrated, and the ulti-
mate cost to the public substantially increased, if some sellers could
nevertheless engage in anticompetitive practices merely because
they were dealing with the government.' 1 25 Parker confers im-
munity, declared the court, only when the state "determines that
competition is not the summum bonum in a particular field and
deliberately attempts to provide an alternate form of public regu-
lation."126

Travelers Insurance Co. v. Blue Cross,127 emphasized that in
order to acquire immunity, a defendant must, inter alia, be autho-
rized by the state to use anticompetitive means to achieve a specific
governmental purpose. Although the state insurance department
regulated Blue Cross' rates and several other aspects of its insur-
ance business, the plan was completely silent in regard to restraints
of trade. The court held that the state's action did not confer
immunity on Blue Cross in the absence of a specific direction of
anticompetitive conduct by the state.1 28

123 See Rahl, supra note 70.
14 424 F.2d 25, 31 (1st Cir.), cert. denied, 400 U.S. 850 (1970). See gen-

erally, Comment, Whitten v. Paddock: The Sherman Act and the "Government
Action" Immunity Reconsidered, 71 Colum. L. Rev. 140 (1971).

125 424 F.2d at 31.
126 Id. at 30.
127 298 F. Supp. 1109 (W.D. Pa. 1969).
128 See also Schenley Industries v. New Jersey Wine & Spirit Wholesalers
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Voluntary adoption of anticompetitive practices under a general
state regulatory scheme was critically viewed in Marnell v. United
Parcel Service of America, Inc. 129 Here, the court distinguished
California's Public Utilities Code130 from the regulatory scheme
involved in Parker by noting that the former was of "general super-
vision rather than specific direction"'181 and did not affirmatively
direct defendant's monopolistic practices. Consequently, immunity
did not apply.132

Potential State Control or Approval

In Continental Ore Co. v. Union Carbide & Carbon Corp.,833

the Supreme Court considered the liability of private parties in the
absence of clear government direction of anticompetitive conduct.
During World War II, the Canadian government created an Office
of Metals Controller empowered to allocate materials among Cana-
dian industrial plants. The Controller appointed Electro Met of
Canada, a subsidiary of Union Carbide, as the exclusive purchasing
agent of vanadium for the Canadian government. 134 Continental
Ore alleged, inter alia, that Electro Met had conspired with its
parent and others to exclude Continental from supplying its former
Canadian customers. The defendant parent argued immunity under
Parker since the restraint resulted from acts of a government agent
acting within the scope of its agency. The Court rejected the argu-
ment: "[r]espondents are afforded no defense from the fact that
Electro Met of Canada... was acting in a manner permitted by
Canadian law.'1 35 The Court also found "no indication that the
Controller or any other official within the structure of the Canadian
Government approved or would have approved of joint efforts to
monopolize the production and sale of vanadium or directed that
purchases from Continental be stopped."'13 6

A potentially conflicting result was reached by the Fourth Cir-
cuit in Washington Gas Light Co. v. Virginia Electric & Power
Co.'37 Here, the state regulatory commission neither approved nor

Ass'n, 272 F. Supp. 872, 880-81 (D.N.J. 1967), noting that where "the state has
not abrogated all competition in marketing alcoholic beverages... the Federal
concern remains facilitating that competition within the limits set by the State
framework."

129 260 F. Supp. 391 (N.D. Cal. 1966).
130 Cal. Pub. Util. Code §§ 201-2113, 3501-3812, 3901-4149 (West 1968).
181 260 F. Supp. at 409.
132 See also United States v. Pacific Southwest Airlines, 358 F. Supp. 1224,

1226 (C.D. Cal. 1973).
'33 370 U.S. 690 (1962).
134 See Order of the Governor General in Council, P.C. 3187, July 15, 1940.
'85 370 U.S. at 706-07.
136 Id. at 706.
1s7 438 F.2d 248 (4th Cir. 1971).
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disapproved the company's anticompetitive promotional practices.
Plaintiff argued the restraint, which had not been commanded by
the state, was individual, not state action. The court, however,
stated that it is just as sensible to infer that silence means consent
or approval of the anticompetitive conduct. 188 This reasoning has
been criticized. 39 A factor that appeared to influence the court, and
may have been determinative, was the availability of an adminis-
trative remedy to the injured party.140

Supplying False Information

A Texas state regulatory scheme controlled the production of
gas by limiting production.141 Defendants submitted "unjustifiably
low" forecasts to the state regulatory commission (Texas Railroad
Commission) in order to reduce production allowables.142 The Fifth
Circuit refused to grant immunity in a private antitrust action,
pointing out that while the regulatory scheme clearly provided for
inhibiting competitive production, it did not allow defendants to
subvert the regulation. The court emphasized that the Commission
had not approved the submission of dishonest forecasts and distin-
guished its earlier decision in Okefenokee Rural Electric Member-
ship Corp. v. Florida Power & Light Co.,1 48 where defendants, in
order to defeat plaintiff's application to build a new power line into
defendant's territory, had made exaggerated and misleading state-
ments to the State Road Department. The court observed that the
misstatements in Okefenokee were readily verifiable and that the
pleadings did not allege a falsification of facts. While the adverse
result in Okefenokee could be said "to have flowed from state rather
than private action," the defendant's conduct in Woods could "in
no way be said to have become merged with the action of the state
since the Commission neither was the real decision maker nor
would have intended its order to be based on false facts."''1

138 Id. at 252.
139 13 Win. & Mary L. Rev. 229, 230-31 (1971) ; 46 Tul. L. Rev. 526, 530 &

n.29 (1972). See also international Tel. & Tel. Corp. v. General Tel. & Elec-
tronics Corp., 351 F. Supp. 1153, 1203 n.129 (D. Hawaii 1972) (calling Wash-
ington Gas Light "an unwarranted hyper-extension of Parker").

140 "[A]ntitrust laws are a poor substitute, we think, for plaintiff's failure
to promptly protest to the commission." 438 F.2d at 252. See also United States
v. Pacific Southwest Airlines, 358 F. Supp. 1224, 1228 (C.D. Cal. 1973) ("In
Parker [and] Washington Gas Light... state commission approval compelled
action, did not merely condone it; and in [those] cases state monopolies, not
competition [were] specifically being encouraged.").

141 See Tex. Rev. Civ. Stat. art. 6008 § 3(h) (1962).
142 Woods Explor. & Prod. Co. v. Aluminum Co. of America, 438 F.2d 1286

(5th Cir. 1971), cert. denied, 404 U.S. 1047 (1972).
143 214 F.2d 413 (5th Cir. 1954).
144 438 F.2d at 1293-96.
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ANTICOMPETITIVE ACTION BY STATE OFFICIALS OR STATE-CREATED
INSTRUMENTALITIES

Participant Immunity

The State as a Co-Conspirator

Parker did not contain any question of "the state or its munici-
pality becoming a participant in a private agreement or combination
by others for restraint of trade."145 This left open the questions of
whether the federal government or private parties can sue a state
or city when it participates in the benefits of a trade restraint and
whether a private party can successfully claim immunity where a
restraint results from a conspiracy between it and a government
official. Continental Ore is the only Supreme Court case following
Parker to consider these issues. Here, the Court held it was error
to exclude evidence of conspiracy between Electro Met (agent of
the Canadian government) and private parties. Such evidence "at
least presented an issue for the jury's resolution as to whether the
loss of Continental's Canadian business was occasioned by respon-
dents' activities.' 1 46 Olsen and Parker were inapplicable since they
dealt with the validity of mandatory state or federal regulations.147

Continental Ore leaves several questions unanswered. The agent,
Electro Met, was not served, which removed from the case the ques-
tion of its liability. 48 Had there been service it remains unclear
whether Electro Met would have been held liable. One commentator
has suggested that the rationale for denying immunity to the
private parties was that the "purchasing agent ... acted outside
the scope of its statutory authority when it took actions to advance
its own commercial interests."'149 This reasoning might form the
basis of the agent's liability also.

A second unanswered question is what effect action by the
Canadian government would have had on the outcome of the case.
The Court implied that had Canadian law "compelled discrimina-
tory purchasing," or had the action been specifically approved by
higher Canadian officials, immunity would have been available to
the private conspirators. 50 The First Circuit stated recently that
Continental Ore should not be read "to mean that any action by a
Canadian public official would have resulted in exemption.... The

145 317 U.S. at 351-52.
146 370 U.S. at 706.
'47 Id. See Reply Brief for Petitioner at 38-39, Continental Ore Co. v.

Union Carbide & Carbon Corp., 370 U.S. 690 (1962).
148 370 U.S. at 706. Electro Met, however, was named as a party.
149 Costilo, supra note 50, at 347.
150 370 U.S. at 707.
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issue... is not whether the action was in form 'governmental,' but
whether the real decision makers were public officials or private
businessmen."'51

Lower courts have reached varying results, but most have re-
fused to permit antitrust actions against either public officials or
private parties based upon their alleged conspiracy. Sun Valley Dis-
posal Co. v. Silver State Disposal Co., 52 for example, dealt with an
alleged conspiracy between part of a city council and a refuse col-
lection company to eliminate the latter's competitor by awarding
an exclusive franchise to the conspiring company. The court argued
that "[a] plaintiff cannot, by charging a conspiracy, turn what is
basically a claim of violation of state law into a federal antitrust
case" and pointed out that "local government units ... are seldom
completely free from personal interest and outside influences, but
the Sherman Act was not intended to regulate this type of activ-
ity.' 53 Thus, granting of the franchise, if otherwise lawful, was
outside the coverage of antitrust laws regardless of any alleged
conspiracy. 4

State Monopolization

Few cases deal specifically with state attempts to monopolize.
In 1970, the Eighth Circuit rejected a suit for attempted monopoli-
zation against a state-operated development authority that had pur-
chased most of the public service transit lines in the St. Louis
metropolitan area.155 Governmental entry into mass transit, said
the court, was necessitated by the transit's deteriorating condition
and by the fact that numerous competing companies were rendering
wasteful duplicative service. Antitrust laws simply did "not apply
to state government or activities undertaken pursuant to legislative
mandate."' 5 The court did not rely on two seemingly important

'51 George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25,
83 & n.8 (1st Cir.), cert. denied, 400 U.S. 850 (1970) (emphasis added).

152 420 F.2d 341 (9th Cir. 1969).
'53 Id. at 342-43.
154 See White, supra note 39, at 489. Other courts are similarly reluctant

to permit antitrust actions. See E.W. Wiggins Airways, Inc. v. Massachusetts
Port Authority, 352 F.2d 52 (1st Cir.), cert. denied, 385 U.S. 947 (1966)
(granting immunity to private conspirator and state port authority on ground
Authority acted as instrumentality of the state); Miley v. John Hancock Life
Ins. Co., 148 F. Supp. 299 (D. Mass.), ajf'd per curiam, 242 F.2d 758 (1st Cir.
1957) (immunity allowed where alleged conspiracy between State Insurance
Commission and private parties). Contra, Harmon v. Valley Natl Bank, 339
F.2d 564 (9th Cir. 1964) (reversing dismissal of complaint alleging that
Arizona's Attorney General conspired with private parties in violation of
antitrust laws).

165 Ladue Local Lines, Inc. v. Bi-State Dev. Agency, 433 P.2d 131 (8th Cir.
1970).

15 Id. at 135.
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factors: (1) the development authority, created by a compact be-
tween two states, had been approved by Congress; (2) the Inter-
state Commerce Commission had approved, under other federal
regulatory legislation, the authority's plans. 157

Developing Antitrust Standards

One difficulty in developing antitrust standards for state-
participant situations is the numerous contexts in which antitrust
questions arise. A conspiracy can occur between private parties
and a state or local official, an independent state authority, or a
state corporation. It may concern governmental or non-governmen-
tal functions performed by the public body or official. The action
taken by that body or official may be lawful or unlawful under state
and federal law. The state may declare a monopoly in itself or in
private parties which may involve governing functions or direct
participation in the economy. Still, some conclusions are possible.

When a government decision results from a conspiracy between
private parties and public officials and produces harm to the public
or the private conspirator's competitors, an antitrust action should
be allowed against the private conspirator and, if appropriate, an
injunction should be available to restrain the state officials' action.
Continental Ore supports this standard since it held that the jury
on remand should be allowed to consider whether the loss suffered
by Continental Ore was occasioned by the private parties' conspira-
torial activities.1 5 If the conspiracy furthered a proprietary interest
of the state, municipality, independent authority, state corporation,
or state agent as well, liability should also be imposed on those
entities.

Under this formulation, lower court decisions refusing to allow
an action against private parties, 59 were wrongly decided if a true
conspiracy between the private parties and public officials existed.
Note, however, that efforts to influence a public official to take
action -harmful to a private party's competitors must be distin-
guished from a true conspiracy between public officials and private
parties. The former are immune from antitrust attack under Noerr
and Pennington.160

157 Id. at 132-34.
158 See text at note 146 supra.
159 E.g., Sun Valley Disposal Co. v. Silver State Disposal Co., 420 F.2d

341 (9th Cir. 1969); E.W. Wiggins Airways, Inc. v. Massachusetts Port
Authority, 362 F.2d 52 (1st Cir.), cert. denied, 385 U.S. 947 (1966).

160 See text at note 51 supra. In this connection, note that the Pennington
court carefully observed that the action under attack in that case "was the
act of a public official who is not claimed to be a co-conspirator." 381 U.S. at
671 (emphasis added).
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In addition to conspiratorial action, state officials or state-created
instrumentalities may enter contracts in restraint of trade. Section
1 of the Sherman Act broadly prohibits such contracts10' and the
Parker Court emphasized that "[t]he state in adopting and en-
forcing the prorate program made no contract... in restraint of
trade .... -162 In light of the magnitude of potential harm which
might otherwise result, such state action should not be completely
free of antitrust limitations.

First, action taken by state officials, state agencies or other state
bodies should be immune from antitrust standards only when trade
restraints are utilized to effectuate a legitimate state regulatory
policy. For example, a state entity should not be immune if it acted
merely as an ordinary commercial participant in the economy or
merely in the procurement of goods or services unless that procure-
ment could be shown to be performing a regulatory governmental
function which meets the criteria suggested earlier.163

Second, action taken by state officials, state agencies, or other
state bodies should be immune from antitrust standards only when
the legislature has specifically delegated to these entities the author-
ity to regulate through trade-restraining contracts or other anti-
competitive measures. As one commentator has aptly pointed out,
"[w]ithout this check, agencies could make . . . contracts with
private parties in complete disregard of the advantages of competi-
tion. Whenever an administrative agency... may exalt regulation
over competition even though the legislature has neither itself
weighed the merits nor decided specifically to delegate such power,
the public is deprived of the protection of the antitrust laws."'"

The Hecht case examined the question of anticompetitive action
by a governmental instrumentality. The District of Columbia
Armory Board leased a stadium to the Washington Redskins pro-
fessional football team. The lease contained a restrictive covenant
prohibiting rental during the lease's thirty-year term to any other
professional football team. Several years later an attempt to secure
a second franchise from the Board was refused and suit was brought
alleging violations of the Sherman Act. The court suggested as a
test that a corporate entity created or contracted by the state would
be immune when it performed a function that a purely govern-
mental agency itself could have performed. Applying this test to
the exclusive lease provision the court allowed the antitrust action:
"What Congress did not do is create the Board as an instrumentality

161 15 U.S.C. § 1 (1970).
162 317 U.S. at 352.
163 See text at notes 114-17 supra. See also White, supra note 39, at

496-98.
164 119 U. Pa. L. Rev. 521, 526 (1971).
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to own and manage the only professional football team to be allowed
to play in the stadium; hence, neither the Board nor the Redskins
in this case are performing a function that a purely governmental
agency itself could have performed."165

The court suggested that its "functional" rationale lay behind
both Wiggins"16 and Ladue Local Lines167 since the state itself might
have performed the functions at issue in those cases."6 In view of
defendant's assertion that "there is very little today that govern-
ment bodies cannot directly do,"'169 however, a test based on func-
tions performable by the state may lack meaningful substance. A
better rationale recognizes that, while the Armory Board was per-
forming a regulatory governmental function, it nevertheless was
susceptible to antitrust law inasmuch as it had not received a spe-
cific delegation of authority to regulate by restraint of trade. Under
this rationale, Wiggins was wrongly decided, regardless of the
conspiracy issue, since no specific delegation of authority to reg-
ulate by restraint of trade was made.

Finally, the Hecht court indicated that its test would apply to
both conspiratorial and non-conspiratorial action by state agents or
state-created instrumentalities. It would seem more appropriate,
however, to separate these two categories of state action and attach
antitrust liability to private parties in cases where harm is caused
by a conspiracy between private and public officials.

CONCLUSIONS

State action decisions demonstrate a need to develop workable
rules which lead to predictable results. These rules should not leave
the regulated party faced with a federal antitrust standard requir-
ing competition on one hand, and a state regulatory directive re-
quiring conflicting action on the other, such that any action taken
will result in either state or antitrust liability. That is, these rules
should promote harmony among the states and federal government
to the maximum extent consistent with sound policy. Furthermore,
they should not frustrate legitimate state and local efforts to meet
local problems; yet, they cannot cut too deeply into national inter-
ests.

165 444 F.2d at 939.
168 See text at notes 154 & 159 supra.
167 See text at notes 155-57 supra.
168 The court's application of this test to distinguish Hecht from Wiggins

has been criticized on the ground that no significant factual distinctions are
possible between the two cases. White, supra note 39, at 494.

169 Petitioner's Brief for Certiorari at 15, Hecht v. Pro-Football, Inc., 444
F.2d 931 (D.C. Cir. 1971), cert. denied, 404 U.S. 1047 (1972). See also 50 Texas
L. Rev. 1017, 1021 (1972).
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Several rules have been suggested in this article that limit im-
munity to the basic problem to which the Parker Court addressed
itself: preventing unjustified frustration of state regulatory action.
Clearly, state presence alone should not automatically give rise to
immunity. Immunity should not be given to state regulatory pro-
grams which are inconsistent with federal policy or to restraints
which are not the result of meaningful state regulation. Private
action should not be allowed to be effectuated through state autho-
rization or approval of privately created trade restraints. Nor
should private parties be relieved from antitrust liability when a
conspiracy between public officials and those parties is the cause
of harm to consumers or competitors, even if the restraint takes
the form of governmental action. Finally, immunity of anticom-
petitive action taken by state created instrumentalities or state
agents should be limited to governmental action which is regulatory
in nature and is taken pursuant to a specific legislative delegation
of power. Consistent application of these rules, achieved through
detailed analysis of the nature of the state action involved in a
particular case, would adequately protect the public interest.
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