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II- CRIMES AGAINST PEACE 

A. THE PAW 

1- AGGRESSIVE WARFARE 

B-l o We propose to offer a comprehensive summary of our 

submission on the law and the Charter, including the consideration 

of such points as we gather from indications given in the course 

of the case are likely to be raised by the defense. 

P-2. Motions to quash the Indictment, attacking the juris-

diction of the Tribunal with regard to Crimes against Peace and 

against Humanity, as well as on various minor points were heard 

a. 
on May 13 and 14, 1946; on May 17 they were dismissed for reasons 

b. 
to be given later. As we gather that substantially the same 

points, or some of them, are to be repeated in the guise of 

construction of the Charter, we think it necessary to summarize 

our views on this matter, but would refer the Tribunal also to the 
c. 

arguments as originally delivered by us. We would, however, ask 

the Tribunal not to permit any point to be raised again which 

would in effect stultify the decisions already given. Cur sub-

missions on the lav; of the Charter are to be found also in more 

d. 
detail in the opening statement, and in the reply to the motions 

e. 

to dismiss the charges at the conclusion of the prosecution case. 

B-3. The Charter derives its authority from the Instrument 

of Surrender, and the previous Allied declarations and Japanese 

acceptance incorporated therewith, especially the Potsdam Declara-

tion. The latter contains in Clause 10 the phrase "Stern justice 

B-2. 
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shall be meted out to all war criminals, including those who have 

visited cruelties upon our prisoners". The Cairo Declaration, 

incorporated in the Potsdam declaration by Clause 8, contains the 

sentence, "the three Great Allies are fighting this war to restrain 

and punish the aggression of Japan.". If this did not make it 

clear that the term "war criminals" included those responsible for 

the war, the publication on August 8, 194-5, of the agreement and 

Charter for the "Prosecution and Funishment of the Major War 

Criminals of the European Axis" can have left no doubt on the 

point, or as to the general nature of the charges intended to be 

brought against them. If this was not knom to the Japanese 

government, as we submit it must have been, as if there was any 

such doubt, It could have been cleared up by a question, but that 

no such doubt existed in fact is now proved by two extracts from 

KIDO's diary, which show that on August 9, 1945, the Japanese 

Government was thinking of proposing a stipulation for "handling 

in our own country of persons responsible for the war", an idea 

which was abandoned when the qualified acceptance of August 10 

f . 

was written. On that day the Emperor said to KIDO, "I could 

not bear the sight . . . of those responsible for the war being 

punished...but I think that now is the time to bear the unbearable." 

In view of this it is hardly necessary to add anything as to the 

construction of the words "war criminals", which was fully argued 

on the first motion, before this evidence was given. The final 

acceptance is dated August 14- and the Instrument of Surrender 

f . T. 31178. 
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September 2. 

B-4. Furthermore, the Instrument of Surrender as required by 

the letter of the Secretary of State of the United States on behalf 

of the Allied powers of August 11, 194-5, and agreed to in the Final 

Acceptance, clearly authorizes the Supreme Commander to issue orders 

for giving effect to the terms, which must include the power to 

define more precisely anything stated therein in a general form. 

It would be necessary for the defense to show, as a matter of 

construction, that the phrase in the Potsdam Declaration could 

not include "those responsible for the war", before they could 

have any hope of attacking with success the basis of the Charter 

of this Tribunal or the Counts in the Indictment founded upon it, 

e*ren if it were now open to them to do so. 

B-5. In our submission, therefore, the Charter is conclusive 

as to the composition and jurisdiction of the Tribunal and as to 

all matters of evidence and procedure. As to the crimes listed 

in Article 5, it is our submission that the Charter is and purports 

to be merely declaratory of international law as it existed from at 

least 1928 onwards and indeed before. We respectfully urge the 

Tribunal to examine this proposition and to base its judgment upon 

it. In doing so, we ask the Tribunal to make an authoritative 

decision on this matter. First of all we cite the following passage 

from the judgment of the Nurenberg Tribunal which we adopt and ask 
a. 

this Tribunal to adopt. 

"It was urged on behalf of the defendants that a funda-

Sr i , 
a. Nuremberg Judgment, pp. 38-41. 
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"mental principle of all law—international and domestic-

is that there can be no punishment of crime without a pre-

existing law. ^Nullum crimen sine lege, m^la poena sine 

lege.' It was submitted that ex post facto punishment is 

abhorent to the law of all civilised nations, that no sovereign 

power had made aggressive war a crime at the time the alleged 

criminal acts were committed, that no statute had defined 

aggressive war, that no penalty had been fixed for its 

commission, and no court had been created to try and punish 

offenders. 

"In the first place, it is to be observed that the maxim 

nullum crimen sine lege is not a limitation of sovereignty, 

but is in general a principle of justice. To assert that it 

is unjust to punish those who in defiance of treaties and 

assurances have attacked neighbouring states without warning 

is obviously untrue, for in such circumstances the attacker 

must know that he is doing wrong, and so far from it being 

unjust to punish him, it would be unjust if his wrong were 

allowed to go unpunished. Occupying the positions they did 

in the government of Germany, the defendants, or at least 

some of them must have known of the treaties signed by 

Germany, outlawing recourse to war for the settlement of 

international disputes; they must have known that they were 

acting in defiance of all international law when in complete 

deliberation they carried out their designs of invasion and 
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"aggression. Cn this view of the case alone, it would appear 

that the maxim has no application to the present facts. 

"This view is strongly reinforced by a consideration of 

the state of international law in 1939, so far as aggressive 

war is concerned. The General Treaty for the Renunciation of 

War of 27th August, 1928, more generally known as the Pact 

of Paris or the Kellogg-Briand Pact, was binding on sixty-

three nations, Including Germany, Italy and Japan at the 

outbreak of war in 1939. In the preamble, the signatories 

declared that they were:-

'Deeply sensible of their solemn duty to promote the 

welfare of mankind; persuaded that the time has come when 

a frank renunciation of war as an instrument of national 

policy should be made to the end that the peaceful and 

friendly relations now existing between their people should 

be perpetuated.....all changes in their relations with 

one another should be sought only by pacific means.. . . . 

thus uniting.civilised nations of the world in a common 

renunciation of war as an instrument of their national 

policy. . . . . 1 

"The first two Articles are as follows:-

•Article I : The High Contracting Parties solemnly 

declare in the names of their respective peoples that they 

condemn recourse to war for the solution of international 

controversies and renounce it as an instrument of national 
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•policy in their relations to one another.' 

•Article I I : The High Contracting Parties agree that 

the settlement or solution of all disputes or conflicts of 

whatever nature or of whatever origin they may be, which 

may arise among them, shall never be sought except by 

pacific means.' 

"The question is, what was the legel effect of this 

Pact? The nations who signed the Pact or adhered to it 

unconditionally condemned recourse to war for the future as 

an instrument of policy, and expressly renounced it. After 

the signing of the Pact, any nation resorting to war as an 

instrument of national policy breaks the Pact. In the 

opinion of the Tribunal, the solemn renunciation of war as 

an instrument of national policy necessarily involves the 

proposition that such a war is illegal in international law; 

and that those who plan and wage such a war, with its in-

evitable and terrible consequences, are committing a crime 

in so doing. War for the solution of international contro-

versies undertaken as an instrument of national policy 

certainly includes a war of aggression, and such a war is 

therefore outlawed by the Pact. As Mr. Henry L. Stimson, 

then Secretary of State of the United States, said in 1932:-

•War between nations was renounced by the signa-

tories of the Keliogg-Briand Treaty. This means that 

it has become throughout practically the entire world.. . . 
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"'an illegal thing. Hereafter, when nations engage in 

armed conflict, either one or both of them must be termed 

violators of this general treaty law We denounce 

them as law breakers.' 

"But it is argued that the Pact does not expressly enact 

that such wars are crimes, or set up courts to try those who 

make such wars. To that extent the same is true with regard 

to the laws of war contained In the Hague Convention. The 

Hague Convention of 1907 prohibited resort to certain methods 

of waging war. These included the inhumane treatment of 

prisoners, the employment of poisoned weapons, the improper 

use of flags of truce, and similar matters. Many of these 

prohibitions had been enforced long before the date of the 

Convention; but since 1907 they have certainly been crimes, 

punishable as offences against the laws of war; yet the Hague 

Convention nowhere designates such practices as criminal, 

nor is any sentence prescribed, nor any mention made of a 

court to try and punish offenders. For many years past, 

however, military tribunals have tried and punished individuals 

guilty of violating the rules of land warfare laid down by 

this Convention. In the opinion of the Tribunal, those who 

wage aggressive war are doing that which is equally illegal, 

and of much greater moment than a breach of one of the rules 

of the Hague Convention. In interpreting the words of the 

Pact, it must be remembered that international law is not 
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"tbd product of an international legislature, and that such 

international agreements as the Pact of Faris have to deal 

with general principles of law, and not with administrative 

matters of procedure. The law of war is to be found not only 

in treaties, but in the customs and practices of states which 

gradually obtained universal recognition, and from the general 

principles of justice applied by jurists and practised by 

military courts. This law is not static, but by continual 

adaptation follows the needs of a changing world. Indeed, in 

many cases treaties do no more than express and define for 

more accurate reference the principles of law already existing." 

"The view which the Tribunal takes of the true interpre-

tation of the Pact is supported by the international history 

which preceded it. In the year 1923 the draft of a Treaty of 

Mutual Assistance was sponsored by the League of Nations. In 

Article I the Treaty declared 'that aggressive war is an 

international crime,' and that the parties would 'undertake 

that no one of them will be guilty of its commission.' The 

draft treaty was submitted to twenty-nine States, about half 

of whom were in favour of accepting the text. The principal 

objection appeared to be in the difficulty of defining the 

acts which would constitute laggression,' rather than any 

doubt as to the criminality of aggressive war. The preamble 

to the League of Nations 1924 Protocol for the Pacific 

Settlement of International Disputes ('Geneva Protocol'}, 



Page B-19 

(B-12) 
" after 'recognising the solidarity of the members of the 

international community,' declared that 'a war of aggression 

constitutes a violation of this solidarity and is an inter-

national crime.' It went on to declare that the contracting 

parties were 'desirous of facilitating the complete application 

of the system provided in the Covenant of the League of Nations 

for the pacific settlement of disputes between the states and 

of ensuring the repression of international crimes.' The 

Protocol was recommended to the members of the League of 

Nations by a unanimous resolution in the Assembly of the 

forty-eight members of the League. These members included 

Italy and Japan, but Germany was not then a member of the 

League. 

"Although the Protocol was never ratified, it was signed 

by the leading statesmen of the world, representing the vast 

majority of the civilised states and peoples, and may be 

regarded as strong evidence of the intention to brand aggressive 

war as an international crime. 

"At the meeting of the Assembly of the League of Nations 

on the 24th September, 1927, all the delegations then present 

(including the German, the Italian and the Japanese), unanim-

ously adopted a declaration concerning wars of aggression. 

The preamble to the declaration stated: 

'The Assembly: 

Recognising the solidarity which unites the community of 
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" nations; 

Being inspired by a firm desire for the maintenance of 

genera] peace; 

Being convinced that a war of aggression can never serve 

as a means of settling international disputes, and is in 

consectuence an international crime. . . . . ' 

"The unanimous resolution of the 18th February, 1928, of 

twenty-one American Republics of the Sixth (Havana)Pan-American 

Conference, declared that 'war of aggression constitutes an 

international crime against the human species.' 

"All these expressions of opinion, and others that could 

be cited, so solemnly made, reinforce the construction which 

the Tribunal placed upon the Fact of Paris, that resort to a 

war of aggression is not merely illegal, but is criminal. 

The prohibition of aggressive war demanded by the conscience 

of the world, finds.its expression in the series of pacts and 

treaties to which the Tribunal has just referred. 

"It is also important to remember that Article 227 of 

the Treaty of Versailles provided for the constitution of a 

special Tribunal, composed of representatives of five of the 

Allied and Associated Powers which had been belligerents in 

the first World War opposed to Germany, to try the former 

German Emperor 'for a supreme offence against international 

morality and the sanctity of treaties.' The purpose ofihis 

trial was expressed to be 'to vindicate the solemn obligations 
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"of international undertakings, and the validity of inter-

national morality.1 In Article 228 of the Treaty, the 

German Government expressly recognised the right of the 

Allied Powers 'to bring before military tribunals persons 

accused of having committed acts in violation of the laws 

and customs of war.1 

"It was submitted that international lav; is concerned 

with the actions of sovereign States, and provides no punish-

ment for individuals; and further, that where the act in 

question Is an act of state, those #10 carry it out are not 

personally responsible, but are protected by the doctrine 

of the sovereignty of the State. In the opinion of the 

Tribunal, both these submissions must be rejected. That 

international law imposes duties and liabilities upon 

individuals as well as upon States has long been recognised. 

In the recent case of Ex Parte Quirin (1942 317 US I ) , 

before the Supreme Court of the United States, persons were 

charged during the war with landing in the United States for 

purposes of spying and sabotage. The late Chief Justice 

Stone, speaking for the Court, said: 

'From the v°ry beginning of its history this Court 

has applied the law of war as including that part of the 

law of nations which prescribes for the conduct of war, 

the status, rights and duties of enemy nations as well 

as enemy individuals.' 
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"He went on to give a list of cases tried by the Courts, where 

individual offenders were charged with offences against 1he 

laws of nations, and particularly the laws of war. Many other 

authorities could be cited, but enough has been said to show 

that individuals can be punished for violations of inter-

national law. Crimes against international law are committed 

by men, not by abstract entities, and only by punishing 

individuals who commit such crimes can the provisions of 

international lav/ be enforced." 

•B-6. At the same time we wish to make the following remarks. 

The sources of international law have been repeatedly defined to 
a. 

include: -

(I ) . International Conventions; (2) . International Custom; 

(3)o The general principles of Law recognized by civilized nations; 

(4)0 Judicial decisions; (5) Teachings of highly qualified pub-

licists; and (6) Justice, eouity and good faith. It is not necess-

ary to establish absolute universality in the recognition of any 

of these sources of International Law, which are only evidenee 

of a general consensus of opinion, in the absence of any world 

legislative body0 But obviously the fact that the country against 

which, or against whose nationals any alleged rule is to be 

applied, has itself recognized the rule, lends great additional 

weight to it for the immediate purpose. 

B-7j. Let us apply these considerations to the various 

charges in the Indictment, the validity of which is apparently 

B-6. 

a. Mixed Claims Commission, U.S. and Germany, 1922; 
Statute of Permanent Court of International Justice, 1936. 
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attacked. International Law, like Common Law, is not a static, but 

a continually growing body of legal concepts. In modern times its 

growth is largely the result of international treaties adopted by 

a large number of states, expressing the consensus of world opin-

ions. Ideas which may have been novel in 1919, and the subject 

of controversy, were certainly no longer novel in 1931, 3941 or 

1945o The decision adopted in the Treaty of Versailles with re-

gard to the proseuction of the Kaiser, but for fortuitous reasons 

not put into execution, was notice to the world establishing the 

principle of the criminal responsibility for his or their acts 

of the man or men actually in a position to initiate an aggress-

ive war. Just because it was then to some extent novel it is 

perhaps as well that it was not then put into execution. But 

that rather emphasizes than minimizes its importance as notice 

to future offenders. It is true that the United States did not 

ratify that Treaty, but it is common knowledge that the reason 

for her refusal was objection to the Government of the League 

of Nations, not to the clause about the trial of the Kaiser. 

It is more important that Japan not only signed it, as did 

the U.S.A. , but ratified it . The views expressed by Messrs. 

Lansing and Scott at an earlier stage were rejected by the 
a. 

Tribunal as evidence, but as it was intimated that they might 

be adopted as a part of the Defense argument it is as well to 

point out that they expressed their belief that "a nation en-

gaging in a war of aggression commits a crime". Their sole 

objection was based on the lack of precedent for trying anyone 

B-7. 
a. T. 17682 
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for such an offence. They also objected to the trial of the head 

of a State, a view which we do not accept, but this was academic, 

because they themselves pointed out that it only applies to one 

actually holding that position at the time of his trial, not to 

one who has abdicated or been repudiated by his people. Neither 

the Kaiser nor those on trial here were in office at the commence-

ment of the trial. It is to be noted that Mr. Lansing afterwards 

personally signed the treaty. Equally immaterial is the distinc-

tion between the Kaiser and his Ministers. The Kaiser was, in 

fact as well as form, an absolute monarch, and his prosecution 

may well have been considered sufficient to establish the prin-

ciple. Are the defense contending that, in the circumstances 

which prevailed in Japan at the relevant times, we should have 

prosecuted the Emperor and him alone, and allowed the most 

responsible political and military leaders to go free, merely 

in order that the precedent of Versailles might be meticulous-

ly followed?' In our submission the greater includes the less, 

and the arguments used at the time of the Versailles Treaty 

against the prosecution of the head of a state are not 

applicable to responsible statesmen and naval and military 

leaderso 

B-80 It is also important to note the precise charge 

on which it was agreed to prosecute the Kaiser: "for a supreme 

offence against international morality and the sanctity of 

treaties"„ A point has been made of the use of the word 

"offence" instead of "crime". It may be that the word was used 
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because the charge was at that time considered novel by some people 

though it was merely an extension of the principle for many years 

recognized in the prosecution of offenders against the laws of war 

and breakers of other treaties which amplified them. However, 

the point is in any case immaterial, because the charge is not 

novel now, if it was then. The importance of the phrase is that 

it establishes the right to try and punish an individual for a 

violation of the sanctity of treaties, which is exactly what is 

contained in Article 5 (A) of the Charter and Groups I and II 

of the Indictmento 

B-9o There is no distinction in principle between "con-

ventional war criminals" and "those responsible for the war" . 

Each is simply a class of people who offend against certain 

international laws recognized at the time their offences 

against those laws were tried and punished, although so far 

as they were contained in treaties, the latter contained no 

express provisions for the purpose and no definition of any 

such crimes or their punishment. The illegality of aggress-

ive war is a modern concept chiefly arising from or contained 

in treaties adopted since 1914» The fact that the latter also 

contain no express references to criminal responsibility or 

punishment puts them in no different category from the 

earlier treaties, of which the same is true. The criminal-

ity and punishment arise from the long established practice 

of punishing offenders against such rules as were from time 

to time pggognized. The only difference is that with the 
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growth of International law and treaties, a greater number of rules 

are now recognized, and their scope has been enlarged. Since all 

the charges of aggressive war in this Indictment are also alleged 

as breaches of treaty it may not be strictly necessary to decide 

whether in the absence of such a breach aggressive war is now a 

crime, though in our submission world opinion has by this time 

progressed to that extent. It is irrelevant to consider whether 

actions of certain nations in the past, when these treaties were 

not in force, amounted to aggressive war, just as the Tribunal 

has already ruled with regard to breaches alleged to have occurred 

since the treaties came into existence. 

B-10. We agree that when the Kellogg-Briand Pact was signed, 

it was stipulated that it did not interfere with the right of 

self-defense, and that each nation was to be the judge of that 

questiono In his note of June 23rd, 1928, which contains the 

reservation as to self-defense on the faith of which all the na-

tions accepted the treaty, the United States Secretary of State 
a. 

stated quoting from his speech of April 28th,1928: 

"(1) Self-defense. There is nothing in the 

American draft of an anti-war treaty which restricts 

or impairs in any way the right of self-defense. That 

right is inherent in every sovereign state and is im-

plicit in every treaty. Every nation is free at all 

times and regardless of treaty provisions to defend 

its territory from attack or invasion and it alone 

is competent to decide whether circumstances require 

B-10. 
a, Treaty for the Renunciation of War, p.57. 
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"recourse to war in self-defense,, If it has a good case, 

the world will applaud and not condemn its action. Express 

recognition by treaty of this inalienable right, however, 

gives rise to the same difficulty encountered in any effort 

to define aggression. It is the identical ouestion approach-

ed from the other side. Inasmuch as no treaty provision 

can add to the natural right of self-defense, it is not in 

the interest of peace that a treaty should stipulate a 

juristic conception of self-defense since it is far too easy 

for the unscrupulous to mold events to accord with an agreed 

definition." 

b . 

In his reply of July 28th the Japanese Foreign Minister stated: 

"In reply, I have the honour to inform you that 

the Japanese Government are happy to be able to give their 

full concurrence to the alterations now proposed, their 

understanding of the original draft submitted to them in 

April last being, as I intimated in my Note to His Excell-

ency Mr. MacVeagh dated the 26th of May, 1928, substan-

tially the same as that entertained by the Government of 

the United States. They are therefore ready to give in-

structions for the signature, on that footing, of the 

Treaty in the form in which it is now proposed0" 

It is therefore abundantly clear that the parties to the Treaty, 

while declining any precise definition of "self-defense" because 

an unscrupulous power could always "mold events bo accord with an 

B-10 

b 0 Treaty for the Renunciation of War, pp085=6o 
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agreed definition" did limit it to the case where a nation was 

"defending its territory from attack or invasion". 

B-llo It is a fallacy to say that because it was found 

too difficult to define "aggression" or "self-defense" in a way 

which would meet all possible cases and defy astute circumvention, 

therefore, there was no recognition of the first as a crime or 

that the second can be raised as a defense at the will of the 

aggressor without regard to the facts. This Tribunal is not 

called upon to provide a definition of either term, but only to 

determine whether these facts fall on one side of the line or 

the other. 

B-12. It is also true that certain nations made reser-

vations with regard to including in the territories which 

might be defended those of other states whose freedom and 

safety were considered essential to their own security, but 

there is no suggestion that anything except an actual (or 

definitely threatened) "attack or invasion" of those terri-

tories would justify war. This reservation may have been a 

wise precaution, but it is really covered by another passage 
a. 

in the note of June 23rds 

"(5) Relations with a treaty-breaking state0 

As I have already pointed out there can be no question 

a matter of law that violation of a multilateral anti-war 

treaty through resort to war by one party thereto would 

automatically release the other parties from their obli-

gations to the treaty-breaking state. Any express recog-

B-12. 
a. Treaty For The Renunciation of War, p. 58. 
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"nition of this principle of law is wholly unnecessary". 

If one state violates the pact by attacking another, any other 

signatory is at liberty for any reason to come to the rescue of 

that other. 

B-13. This plea of "self-defense" was raised by the Ger-

man aggressors with regard to their invasion of Norway and Den-
a. 

mark. It was dealt with at Nuremberg in the following terms: 

"Norway was occupied by Germany to afford her bases from 

which a more effective attack on England and France might 

be made, pursuant to plans prepared long in advance of the 

Allied plans which are now relied on to support the argu-

ment of self-defence. 

"It was further argued that Germany alone could 

decide, in accordance with the reservations made by many 

of the Signatory Powers at the time of the conclusion of 

the Briand-Kellogg Pact, whether preventive action was 

a necessity, and that in making her decision her judgment 

was conclusive. But whether action taken under the claim 

of self-defence was in fact aggressive or defensive must 

ultimately be subject to investigation and adjudicated if 

international law is ever to be enforced. 

"No suggestion is made by the defendants that 

there was any plan by any belligerent, other than Germany, 

to occupy Denmark. N0 excuse for that aggression has 

ever been offered." 

a. Nuremberg Judgment, p. 30 
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* * * * * 

"In the light of all the available evidence it is im-

possible to accept the contention that the invasions of Den-

mark and Norway were defensive, and in the opinion of the 

Tribunal they were acts of aggressive war." 

B-14 0 Oppenheimer (6th Edition) deals with the question as 

a. 

follows s 

"Prior to their final acceptance of the Pact, the var-

ious signatories made declarations and statements reserving 

for themselves the right to have recourse to war in self-de-

fence and to judge for themselves whether a situation has 

arisen calling for such action. It is not believed that these 

statements and declarations have impaired the legal effect 

of the Pact to any' appreciable degree. The right to use 

force (which in the relations of States may assume the form 

of war) in self-defence constitutes a permanent limitation 

of the prohibition of recourse to force in any system of 

law. Eoually, it is of the essence of the conception of 

self-defence that recourse to it must, in the first instance 

be left to the unfettered judgment of the party which deems 

itself to be in danger. This being so, undue importance 

need not be attached to these various declarations in so far 

as they reserve for the interested States the right to judge 

whether there has arisen a case of resort to war in self-

defence. Such a faculty must be understood as referring to 

the determination of the right to immediate action when there 

is periculum in mora. But elementary principles of interpre-

a. Oppenheimer, Vol. I I , pp.l53'=,5o 
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"tation preclude a construction which gives to a State resort-

ing to an alleged war in self-defence the right of ultimate 

determination, with a legally conclusive effect, of the legal-

ity of such action. No such right is conferred by any ether 

international agreement. The Paris Pact, it is true, contains 

no obligation to submit the disputed question of self-defence 

to a judicial decision. But this is a feature not confined 

to the Pactj it is common to all international treaties which 

are not governed by a general arbitration treaty or by a 

special compromissory clause. 

"The legality of recourse to force in self-defence 

is in each particular case a proper subject for impartial 

determination by judicial or other bodies." 

B-15. We submit that it must be for the Tribunal to determine 

(a) whether the facts alleged raise a case of self-defence within 

the proper meaning of that term; (b) whether the accused honestly 

believed in the existence of that state of affairs, or whether it 

was, as so many Japanese claims were, on their own showing, a mere 

pretext; and (c) whether there were any reasonable grounds for such 

a belief. It is only if all three of these conditions are satis-

fied, that the right of each nation to judge for itself can operate. 

B-16. In our submission "self-defence" can only apply in 

the case of a reasonably anticipated armed attack, of which there 

is not the slightest evidence that any of the accused either be-

lieved in such a possibility or had any grounds for such belief. 

The phrase cannot be extended to cover "encirclement" either military 
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or still less economic even if it existed. Equally unfounded is 
a. 

the suggestion that Secretary Hull's note of November 26, 1941, 
b. 

answering the Japanese note of November 20th could afford any 

ground for such a defence0 The word "ultimatum"1, which has been 

applied to it, is ambiguous. At most it could be said to contain 

the "last word" of the powers on whose behalf it was delivered as 

to the terms on which they would agree to Japanese demands, par-

ticularly as to the supply of oil and other materials which could 

be used against them in war. Even that is hard to spell out of 

it; it would perhaps be more correct to say that it amounted to 

a definite rejection of the proposals of the Japanese note,which 

we now know to have been their last word. But of "ultimatum" in 

the sense of a demand with a threat of war it contains not the 

slightest trace. 

B-17. It seems impossible that the claim for "self-defence" 

can be put higher than it was put in the extraordinary group of 

legal essays prepared by Japanese jurists in conjunction with the 
a. 

Foreign Ministry in December 1941o It is there admitted (a) 

that the trend of modern authority is against the maintenance of 

the obscure distinction between "self-preservation" and "self-

defence"; (b) that the same tendency is to place "self-defence" 

in International law in the same category as the right of "self-

defence" in domestic law; (c) that the claim to "self-defence" 

cannot be put higher than as something which it is "possible to 

argue" though it is suggested, for reasons which are difficult 

to follow, that the case is somewhat better if the out-moded 

claim to "self-preservation" can still be supported. The 

B-16 

a. Ex. 1245-1, T„10815 

b. Ex. 1245-H, T010811 

B-17t 

" a 0 Exol270-A, T . 11?13 
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enumeration of alleged facts or assumptions on which the claim can 

be argued, in our submission, even if they were all true, which 

they are not, shows the futility of the argument and casts doubt 

on its bona fides. 

In making the comparison with the right of "self-de-

fence" in domestic law we need hardly go beyond the law of Japan. 

Articles 36 and 37 of the Japanese Criminal Code deal with the 

question of self-defence in relation to crimes under the Code. 

Article 36: 

"Unavoidable acts done in order to protect the rights 

of oneself or another person against imminent and unjust 

violations are not punishable." 

Article 37? 

"Unavoidable acts done in order to avert present 

danger to life, person, liberty or property of oneself or 

another person are not punishable, provided the injury 

occasioned by such acts does not exceed in degree the injury 

endeavoured to be averted". 

It appears that the Japanese Courts have interpreted these articles 

strictly, especially with regard to the word "unavoidable", and 

have also ruled that the question is to be decided "by objective 

observation and not by the subjective observation of the author 
a. 

of such acto 

B-19. It is submitted that it is obvious that the claim of 

the accused to rely upon "self-defence" in relation to any of the 

present charges is futile if the tests laid down in these Articles 

B-17. 
a. Sebald. "The Criminal Code of Japan", pp. 19~21. 
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are appliedo How can it be said that the injury occasioned by the 

wars against China in the earlier years and against the other Allies 

in 1941-1945, do not exceed in degree the (alleged) injuries endeav-

oured to be averted. Above all how can it be said that any of these 

wars was "unavoidable"? For instance, in the case of the Pacific 

War it is obvious that even a break-down of negotiations need not 

have resulted in war. However inconvient to Japan the continuance 

of the existing state of affairs may have been, it was in no way 

necessary that it should result in war0 

B-20o We claim therefore to have established that to make 

war in breach of treaties is a crime against International Paw, 

and that the provisions of Article 5 (a) of the Charter merely 

declare existing law. The provisions of the relevant treaties in 

addition to those above-mentioned, are discussed with the facts in 

the sections to which they apply0 

2. MURDER 

B-21o Again, we submit that the crime of murder being re-

cognized as a crime by the law of every civilized nation, and 

being defined in substantially the same way, is part of Inter-

national Law, (see the third of the Sources of International Law 

above-mentioned); and where the crime is of an international 

character it can properly (apart from the Charter) be treated 

as an International crime and tried by any court having juris-

diction under international law. The definition is "the inten-

tional killing, (including, of course, ordering of killing), of 

a human being without legal justification." 
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B ° 2 2 Q Certain types of justification are universally recog-

nized in the municipal laws of all countries. One is self-defence 

with which we have already dealt. Another is the execution of the 

order of a lawful Court. Another is belligerency, but the bellig-

erency, like any other alleged justification, must be lawful. This 

does not mean merely that it must not be a crime in itself. It 

means that it must not be unlawful, whether amounting to a crime 

or not. Whether making war in breach of a treaty in itself con-

stitutes a crime for which responsible individuals can be tried 

and punished is a question with which we have already dealt,but 

which does not arise when the matter is looked at from this simple 

point of view. This Question was not directly raised by the 

Nuremberg Indictment, and is therefore not dealt with in the 

Judgment. We ask this Tribunal to make an authoritative pro-

nouncement upon it0 

B-23. We contend that all the wars charged in this Indict-

ment were illegal because (a) they were commenced without the 

warning required by the Hague Convention III of 1907, and the 

killing both of soldiers and civilians which took place at their 

commencement was treacherous within the meaning of Article 23 of 

Convention IV, and (b) because they were contrary to the Fact 

of Paris and other treaties applicable in each case. We should 

mention the remarkable contention that because the United States 

Government in fact intercepted many of the messages passing 

between the Japanese government and their representatives and 

thus gained some (though by no means complete) knowledge of 

Japan's intentions, therefore, the attacks designed as a surprise 
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were not treacherous, and even that the want of a declaration of war 

is in some way cured. In our submission this contention is absurd0 

The quality of treachery rests in the minds of those making the 

attack, and cannot be cured by the fact that it is found out. 

Still less can the non-fulfillment of an express treaty requirement 

be excused, or its iniquity even be mitigated by the fact that it 

is not ouite so successful as those responsible for it had hoped0 

B-24. It is no answer to say that even a war so illegally 

commenced is one to which the laws of war and the remaining pro-

visions of Convention IV and other treaties apply. No doubt they 

do, but that does not destroy or condone the offence; it would 

have been unlawful for the Allies to have ignored the laws of war 

in fighting the Japanese although their leaders we re murderers, 

but it would have been lawful and indeed a proper implementation 

of those laws (though, perhaps unwise), to have tried and punished 

any of those leaders who might have been captured during hostil-

ities, and it is lawful now. 

B-25o We submit also that there is no distinction between 

what happens in the course of a war already in progress and what 

happens at its commencement. It is all in the course of the 

war, or technically of "hostilities" in the case of an undeclared 

war. The killing of the first victim of the war is obviously part 

of the hostilities, and although the order to start those hostil-

ities is given previously it operates when they actually do start. 

The soldier who does the killing may be innocent of murder, not, 

of course, because he is acting under orders, but because he has 

not means of knowing the illegality. But the men who make the 
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decision and issue the original order to kill by their (possibly inno-

cent) agents., and knowing as they must, the illegality, are thus 

guilty of murder0 

B-26O It may well be that so far as the charge of murder de-

pends upon the absence of a declaration of war it is cured by a 

subsecuent declaration by either party as far as later killings 

are concerned. But so far as it depends upon the war being a breach 

of other treaties it cannot be so cured, 

B-27o We have charged these murder counts as falling within 

each of the three clauses of Article 5 of the Charter, Murder is 

expressly named in clause (c)0 It is also clearly contrary to 

numerous provisions of Hague Convention III and IV, and therefore 

falls also under clause (b). The special purpose of showing-that 

it also falls under clause (a ) is to bring within the juris-

diction of the Tribunal counts 37 and 38 alleging conspiracies 

to murder, if the Tribunal accepts, as we do, the Nuremberg decis-

ion that the only conspiracies within its jurisdiction as separate 

charges are those mentioned in that clause. It is true that 

murder is not specifically named there, but we submit that if the 

Tribunal accepts our contention that the necessary consequence of 

a war being initiated or waged contrary to international law and 

treaties is that the killing in it is murder, then these counts 

fall within that paragraph as well. It is our contention that 

war is simply killing and that illegal war is simply illegal 

killing, and being obviously intentional is therefore murder0 Charges 

of murder depending upon the breach of other provisions of the 

Hague and Geneva Conventions are considered under that head. 


