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B0 THE CONSPIRACY 

C-i„ In the presentation of its evidence of the crimes 

against peace the prosecution has followed the conspiracy method 

of presentationo The same procedure will now be followed in this 

summation., In view of the nature of count 1 which charges all 

the accused with having conspired from 1 January 1928 to 2 Sep-

tember 1945 to have Japan, either alone or in combination with 

other countries, wage declared or undeclared war or wars of 

aggression and war or wars in violation of international law, 

treaties, agreements, and assurances, for the purpose of sec-

uring the military, naval, political, and economic domination 

of East Esia and of the Pacific and Indian Oceans, it is inevit-

able that this procedure be followed if we are to avoid need-

less repetition and reiteration of the same evidence. Since 

the other conspiracies charged as crimes against peace are all 

integral parts of the over-all conspiracy charged in count 1, 

and since the substantive offenses charged as crimes against 

peace are all acts done pursuant to or in accordance with the 

over-all conspiracy of count 1, it will be a relatively simple 

and brief matter, after the evidence in support of count 1 has 

been set forth, to point out which portions of that evidence 

supports the other charges of the commission of crimes against 

peace. 

C~2» In order that the evidence of the gigantic 
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conspiracy, in which these accused were participants as lead-

ers, organizers, instigators, and accomplices, may be seen in 

its proper perspective it will be quite useful before consider-

ing the evidence, to examine the law of conspiracy and its re-

lation to this proceeding. 

I. THE LAW OF CONSPIRACY AND COGNATE DOCTRINES 

C-3. In this section we intend to show how far the pro-

visions of the Charter with regard to conspiracy, planning, pre-

paration, accessories and the common responsibility of those 

engaged in a common plan represent the general principles of 

law recognized by all civilised nations. In our submission 

these are in any case merely forms of charge and of proof of 

responsibility, which might well be prescribed in the consti-

tution of any special tribunal such as this, even if we had 

not already established the proposition that the substantive 

offences charged are part of International Law already existing. 

These are in any case within the power of the Supreme 

Commander to lay down. But we desire further to establish 

that the above-mentioned provisions are themselves part of 

International Law within the third of the sources quoted 

above, rte shall also discuss certain points in the Nurem-

berg Charter and Judgment relating to conspiracy, and in our 

Charter. 

C-4. It is contended by the defense that conspiracy is not 
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an international crime because they allege it is a doctrine pecu-

liar to the Anglo-American law. In this respect it should be 

noted that the Nuremberg Charter, which also declares "conspiracy" 

to be a crime, was created by agreement between four nations, 

two of which do not follow the Anglo-American system of law. 

Subsequently, nineteen additional nations declared their ad-

herence to the agreement and only three of these were in the 
a. 

Anglo-american legal system. It would indeed be strange 

that of the twenty-three nations involved, eighteen which 

were not of the Anglo-American legal system should sign a doc-

ument defining "conspiracy" as a crime if that doctrine was 

foreign to their own legal concepts. "Conspiracy" whether 

called by that specific title or not is a concept common to 

most, if not all legal systems. 

For.purposes of comparison with the laws of other coun-

tries it is necessary to analyse the Anglo-American doctrine 

rather fully into the following rules: 

1. That the crime of conspiracy is complete with the 

agreement by two or more to commit a crime against the secur-

ity of the State, whether in fact it is committed or any ac-

tive steps are taken for the purpose or not. (in some 

American States an "overt act" is by statute required, but 

may be of a slight nature.) 

2. That the offence extends subject to the same conditions 

a. Nurenberg Judgment, p. 1 
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to an agreement to commit any felony. 

3. Also to any misdemeanour. 

4. Also to any unlawful act or any lawful end agreed to be 

attained by unlawful means, although not a crime if actually com-

mitted by one person alone. 

5. That planning and preparation by one person to commit 

a crime is not by itself a crime, unless it amounts at least to 

an attempt. 

6. That a joint offender, a principal in the second degree, 

or an accessory before the fact, i.e., "a leader, organizer, 

instigator or accomplice", may be tried and convicted as a prin-

cipal, and in the absence of the person or other person who 

actually committed the offence. 

7. That in all cases where there is in fact a common plan 

or conspiracy whether that is the crime actually charged, or 

one or more of the parties are charged with the substantive of-

fence, any person who joins in it at any time is from that mo-

ment until the moment, if any, when it comes to an end or he 

definitely dissociates himself from it, responsible for all 

acts and words of his fellow conspirators, whether known to 

him or not, provided that they are within the scope of the plan 

or conspiracy to which he has become a party, either originally 

or by subsequent extension with his consent. 

C-5. It will be our submission that rules 1 and 7 are 
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part of the law of every country concerned, including Japan, 

and that a conspiracy to disturb the peace of the world or of a 

number of countries by waging wars of aggression and in breach 

of treaties is so closely analogous in the international sphere 

to the conspiracy against the security of the state in the muni-

cipal sphere, that the former crime may properly be described 

as part of International Law apart from the Charter. 

C-6. The practice of other countries with regard to 

rule 2 varies. Some countries include conspiracies to commit 

some other major crimes, others do not. Rules 3 and 4 are un-

known to other countries. But this is academic because we are 

not making such charges here. Many countries do include plan-

ning or preparation as crimes apart from conspiracy, contrary 

to rule 5- This point we submit is also academic, because in 

none of the counts is any individual charged alone, and in 

effect,therefore, these charges amount to conspiracy. As to 

rule 6, while all countries recognize the persons there men-

tioned as criminals, practice varies as to whether they can 

be charged as principals, or must be separately charged, though 

tried together, with the precise form of complicity alleged. 

But this we submit is in any case only a matter of procedure. 

C-7. The French Penal Code recognizes two types of 

conspiracy (Complot). Article 89 makes a conspiracy to commit 

any of the crimes mentioned in Articles 87-91 a crime in 
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itself. The crimes are to attempt by violence to destroy or 

change the Government or to incite people to take arms against 

it (article 87); or to incite to civil war or to bring devasta-

tion, massacre or pillage into any commune (Article 9l). More-

over one who proposes such a conspiracy is by Article 89 punish-

able even if his proposal is not accepted. The conspiracy may 

be open or secret. Article 265 is more general. It makes crim-

inal any combination of a number of members, regardless of its 

duration, and any alliance formed for the purpose of preparing 

or committing feldnies against persons and property. Article 

267 makes it an offence for any person knowingly and voluntar-

ily to give aid to such a combination. In all other cases 

French law deals with those who have actively assisted in the 

commission of a crime under Articles 59-61 of the Penal Code, 

dealing with complicity. Though there are important differ-

ences for some purposes between the theories of complicity and 

conspiracy, either view of the law would cover the facts of 

this case. 

C-8. In the pre-Nazi German Code Article 49B, 83 and 

128 and 129 create offences of conspiracy without the need to 

prove any overt act in the case of combinations with the fol-

lowing objects: major crimes against life, high treason, 

secret societies for any public purpose, hindrance by unlaw-

ful means of administrative measures issued by the Government 

or of the execution of the law. 
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C-9. In the law of U.S.S.R., conspiracy is treated in 

two ways: 

(1) By Articles 58 (ll) and 59 (3) of the Penal Code it 

is a separate crime to create or take part in any organization 

for certain purposes (a) the preparation or commission of any of 

the crimes listed in other parts of Article 58, i.e., crimes 

against the security of the State; (b) to form armed bands for 

attacks upon state and private enterprises or individual citizens. 

(2) In the case of all offences Article 12 divides 

"co-participants" in a crime into "organisers, perpetrators, 

instigators and accomplices". Articles 17, 18 and 19 deal with 

definitions and degrees of punishment: Article 19 provides 

that preparation for a crime as well as its actual commission 

or any attempt are equally punishable. The degree of punish-

ment is to vary with the actual extent of participation, organ-

izers being considered the most guilty and punishment being 

enhanced if the crime is committed by a group or band (Article 

47B). Members of such a group, and especially organizers are 

held responsible for the criminal acts of all other members, 

whether known to them or not, if within the scope of the orig-

inal conspiracy. 

C—10. The Netherlands Penal Code recognizes by Articles 

96 and 103 the crime of conspiracy to commit a number of of-

fences against the security of the State listed in Articles 
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92-5 inclusive and 102. The military code contains similar pro-

visions with severer penalties, including death. 

C-ll. Spain, and all the countries which were formerly 

Spanish colonies base their penal code on the original Code 

Napoleon of 1810, which is, of course, also the source of the 

French Penal Code. The effect is for our purposes the same as 

in the amended code above cited, with the addition of conspir-

acies against the Emperor and members of his family to those 

against the Government. By nrticles 86 to 91 a conspiracy 

(Complot) without an overt act, and an "attentat" which is de-

fined in effect as a conspiracy with an overt act, for any 

of the objects above mentioned, is punishable with death. A 

mere proposal to form such a conspiracy received lesser pun-

ishment. By Article 102 propaganda of various kinds is men-

tioned as one of the matters which will prove the crime, 

articles 103-6 make it a crime to conceal knowledge of such 

conspiracies, even if the person concerned did not approve of 

them: .articles 123-6 deal with combinations among public 

officials to interfere with the execution of the law, with 

varying penalties including death. Articles 265-8 provide 

for the punishment of members of an association for the pur-

pose of mere organization of the band, or correspondence or 

meetings between them. 

C-12. The Criminal Code of the Republic of China con-

tains: article 100 -
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I. whoever with the intent to destroy the existing form 

of Government takes action to seize any part of the territory of 

the State or by unlawful means to change its Constitution or to 

overthrow the Government shall be punished with imprisonment for 

a period not less than seven yea rs. In the case of a principal 

plotter, life imprisonment shall be inflicted. 

II. Whoever conspires or makes preparations to commit an 

offence specified under the preceding paragraph shall be pun-

ished with imprisonment for a period not less than six months 

nor more than'five years. 

Article 101 -

I. Whoever by means of violence commits an offence speci-

fied under Paragraph 1 of the preceding article shall be pun-

ished with imprisonment for life or for a period not less than 

seven years. In the case of a principal plotter, death or life 

imprisonment shall be inflicted. 

II. Whoever conspires or makes preparations to commit an 

offence specified under the preceding paragraph shall be punished 

with imprisonment for a period of not less than one year nor 

more than seven years. 

£-13.« In the Japanese Criminal Code of 1936, Article 78 

makes it an offence to prepare or conspire for civil viar (de-

fined in article 77 as an insurrectionary or seditious act 

with intent to overthrow the Government, etc,) and Article 79 
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makes it an offence to aid or assist in such a conspiracy by fur-

a. 
nishing arms, monies, etc. Article 81 makes it an offence to 

conspire with a foreign power to commence hostilities against 

the Empire, and Article 88 deals with preparations and plots to 
b . c. 

commit that and a number of similar offences. By Article 2 

all the above offences are punishable although committed out-
d. 

side the Empire. Article ,93 deals with preparations and 

plots with intent to wage private war upon a foreign power. 

Article 201 makes it an offence in itself to make preparations 

with intent to commit murder, without any further act or at-

e. 
tempt. Article 237 is in similar terms with regard to rob-

f. 

bery. Reference may also be made to the Japanese Feace 

Preservation Law, which makes it a crime to organize or join 

an association with the object of revolutionizing the national 

constitution or to organize or join an association having for its 

aim the disavowal of the system of private property or to confer 

concerning the accomplishment of particulars forming such object. 

C-14. In the Japanese Criminal Code, Articles 60-61 

deal with complicity and provide that persons who have co-

operated in committing a crime or who have instigated another 

to commit it or have abetted an instigator are all principals. 

By decision of the Japanese courts those who have conspired 

to commit any crime, other than those above mentioned where 

the conspiracy is made a separate offence, are dealt with as 

principals in the contemplated offence committed by one of 

CjlJ^ 
a. Sebald, pp. 55-6. 
b. ib. pp. 66-7. 
c. ib. p. 2. 
d 0 ib. p. 68. 
e. ib. p. 151. 
f. ib. p . 196. 
g. ib. pp. 259-60. 



F-age C-ll 

(C-H) 
th«in, or by someone else instigated by one of'thepi. These decisions 

on these Articles appear to incorporate the whole of the Anglo-
a. 

American law as stated in Rule 7 above. It is hardly necessary 

to cite other authority for the proposition that those are universal 

rules of proof. 

C-15. There are certain passages in the Nuremberg Judgment 
a. 

dealing with the law as to the common plan or conspiracy. 

"In the previous recital of the facts relating to 

aggressive war, it is clear that planning and preparation had 

been carried out in the most systematic way at every stage of 

the history. 

"Planning and preparation are essential to the making 

of war. In the opinion of the Tribunal aggressive war is a 

crime under international law. The Charter defines this 

offence as planning, preparation, initiation or waging of a 

war of aggression 'or participation in a common plan or 

conspiracy for the accomplishment . . . of the foregoing.' 

The Indictment follows this distinction. Count One charges 

the common plan or conspiracy. Count Two charges the planning 

and waging of war. The same evidence has been introduced to 

support both counts. We shall therefore discuss both counts 

together, as they are in substance the same. The defendants 

have been charged under both counts, and their guilt under 

each count must be determined 

Conspiracy is not defined in the Charter. But in the opinion 

c - n . 
a. ib. pp. 5-4-58 

C-15. 
a. Nuremberg Judgment, pp. 42-3 
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"of the Tribunal the conspiracy must he clearly outlined in 

its criminal purpose. It must not be too far removed from the 

time of decision and of action. The planning, to be criminal, 

must not rest merely on the declarations of a party programme, 

such as are found in the twenty-five points of the Nazi Tarty, 

announced in 1920, or the political affirmations expressed in 

'Mein Kampf' in later years. The Tribunal must examine 

whether a concrete plan to wage war existed, and determine 

the participants in that concrete plan. 

"It is not necessary to decide whether a single master 

i 

conspiracy between the defendants has been established by the 

evidence 

"In the opinion of the Tribunal, the evidence estab-

lishes the common planning to prepare and wage war by certain 

of the defendants. It is immaterial to consider whether a 

single conspiracy to the extent and over the time set out in 

the Indictmont has been conclusively proved. Continued 

planning, with aggressive war as the objective, has been 

established beyond doubt. " 

C-16. In our submission the conspiracies charged here, and 

the evidence satisfy all the conditions there laid down. With 

regard to the question whether the evidence shows one conspiracy 

or several, v;hich the Nuremberg Tribunal, regarded as immaterial, 

although there was in that Indictment only one count of conspiracy, 

we have adopted a different plan. In Count 1 we have charged a 
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general over-all conspiracy covering not, only the whole period but 

all the various phases which subseeuently developed although their 

details might not in the beginning have been foreseen. If you 

find that conspiracy proved, as we submit it is, and if you find 

that each of the accused either was a party to it from the beginning 

or joined it later, you may think it unnecessary to consider sep-

arately Counts 2-5 inclusive. It would, however, in our submission 

clearly follow on the evidence that they are proved, and the 

Tribunal may prefer to deal with them. But if you find Count 1 

not proved as a whole, you would then have to consider each of 

those other Counts separately against all of them. If you found 

Count 1 proved as a whole, but that one or more of the accused is 

not proved to have participated to that extent, it would then be 

necessary to consider whether he did participate, with one or more 

of the other accused, whether you had found those other accused 

guilty under Count 1 or not, in one or more of the conspiracies 

charged in Counts 2-5. By the expression "to that extent" we mean 

of course in the scope of the conspiracy, not in its duration. In 

our submission a man who joins the conspiracy late may adopt the 

fruits of that conspiracy as he finds them and thereby approve 

after the event a policy which he did not support at that time. 

C-17. In this connection we would point out that in the 

development of a vast conspiracy of this nature there was necess-

arily from time to time a choice open as to the particular direction 

in which the advance should be pressed at a particular time or at 
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all, and therefore, as to how many and which countries should be 

attacked. This choice may have depended on opinion as to the 

desirability of an attack upon any particular country, or more 

often only as to its prudence. In our submission if a man joins 

a conspiracy of the kind alleged in Count 1, he necessarily 

leaves such matters to be decided by those of his fellow-conspir-

ators who are from time to time in power. A man who has once 

joined the conspiracy cannot therefore absolve himself from 

responsibility for the subsequent actions of his co-conspirators 

merely by showing that he was not personally in favor of a 

particular action which they took especially if his opposition 

was based on merely prudential grounds, provided that action was 

within the scope of the original conspiracy, and he did not 

definitely dissociate himself from it. 

C-18. Having regard to the decision at Nuremberg as to the 

meaning of the last sentence in their Article 6, corresponding to 

our Article 5 of the Charter, which we accept, we do not ask for 

convictions on Counts UU or 53 of the Indictment; nor on Counts 

37 and 38 so far as they depend upon clauses (b) and (c) of the 

Charter. These latter counts aro, however, also charged under 

clause (a), and if you adopt our view that murder is a necessary 

consequence of aggressive war, we submit that they are rightly so 

charged. We ask the Tribunal to treat such of those counts as 

you may reject merely as explanatory of the Counts which respect-

ively follow them and in some cases incorporate parts of them by 

reference. 
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C-19. We also ask you to treat that last sentence, as the 

Nuremberg Tribunal did, as defining the responsibility of individuals 

and the method of proof on the conspiracy theory applicable to all 

parts of Article 5. Although it is printed in our Charter con-

tinuously and not as a separate paragraph, this makes no difference 

when one observes that items (a), (b) and (c) are all parts of 

one sentence beginning with "The following acts, or any of them" 

and ending with "the country where perpetrated". The passage in 
a. 

the Nuremberg Judgment in question reads:-

"Count One, however, charges not only the conspiracy 

to commit aggressive war, but also to commit war crimes and 

crimes against humanity. Put the Charter does not define as 

a separate crime any conspiracy except the one to commit acts 

of aggressive war. Article 6 of the Charter provides: 

'Leaders, organisers, instigators and accomplices 

participating in the formulation or execution of a 

common plan or conspiracy to commit any of the 

foregoing crimes are responsible for all acts per-

formed by any persons In execution of such plan.' 

"In the opinion of the Tribunal these words do not 

add a new and separate crime to those already listed. The 

words are designed to establish the responsibility of persons 

participating in a common plan. The Tribunal will therefore 

disregard the charges in Count One that the defendants 

conspire to commit war crimes and crimes against humanity, 

C-19. 
a. Nuremberg Judgment, p. 44 
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"and will consider only the common plan to prepare, initiate 

and wage aggressive war." 

C-20, Applying the rule, which in our submission merely 

states the practical effect of all the rules applied in various 

countries and summarized above, to the counts other than conspiracy 

counts, the substantive counts, we offer the following tests of 

the guilt of each individual on each count. They fall into the 

following categories: 

1. Counts as to which there is direct evidence of participation 

by the individual in the actual commission of the offence, whether 

as to the whole, or in the case of a continuing offence, part of 

its duration, as to which no question can arise if that evidence 

is accepted. 

2. Counts as to which there is no such evidence but the event 

occurred or the conduct continued after the individual is proved 

to have become a party to the conspiracy. The offence was within 

the scope of that conspiracy, and there is no evidence of objec-

tion by him. For the reasons stated below we submit that in such 

cases there should be a conviction of that individual on that count. 

3. Counts similar to the last named in all respects except that 

there is some evidence accepted by the Tribunal of his disagreement 

with the action, the subject of the count. This is discussed below. 

4. Counts relating to events or conduct which were completed 

before the individual is found to have joined the conspiracy, as 

to which we do not claim a conviction, although from the conspiracy 
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point of view he must be held to have adopted them. 

5. Courts in which the individual is not charged, and therefore 

of course cannot be convicted. 

C-21 In considering the second and third of these categories 

it is important to draw a distinction between conspiracy as a 

separate crime, and as the method of proof of a crime alleged to 

have been committed by several persons jointly. The principles are 

similar but the application of them is different. We submit that 

in the legal system of most if not all countries these principles 

are applied to a joint crime, even if it is not one the conspiracy 

to commit which is a separate crime by the law of that country. 

Once two or more persons have agreed to commit a crime, each of 

them Is responsible for all subsequent acts and words of the others 

done or uttered within the scope and for the purposes of that 

agreement, and if the crime is actually committed by any of thorn 

all can be convicted of it. Where the agreement is that if, in 

the course of pursuing an object, which may or may not itself be 

a crime, certain circumstances arise, a crime or further crime 

shall then be committed, and in those circumstances it is then 

committed in accordance with the agreement by one of them, all can 

be convicted of that crime or further crime and each Is bound by 

the decision of the others as to whether it shall actually be 

committed or not. For instance, if two or more plan or set out to 

commit robbery and agree that anyone who resists them shall be 

shot ; and one of them does shoot such a person, all can be convicted 
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of murder as well as of the robbery. Equally if they plan or set 

out to achieve an object which is not in itself a crime and agree 

that if necessary for that purpose a certain crime shall be 

committed, and one of them does commit it, all can be convicted 

of it. These principles which we submit are generally recognized, 

cover the cases in category 2. 

C-22. By English law a principal in the second degree (i.e., 

one who is present f" "ing and abetting) and an accessory before 

the fact (i.e., one who is absent, but has procured or conspired 

with another to commit the crime which the other does commit) are 

in general all subject to the same punishment, art may be charged 

as principals, and convicted with or without the principal in the 
a. 

first degree. The American law is the same. That of other 

countries varies in the mode of charge, but is in substance to 

the same effect. 

Q 2 3 . The more difficult ouestion is, what must one of them 

do to escape from these consequences if he does not actually take 

part in committing the ultimate crime. There are some cases here 

where one of the accused, having as we submit entered into one of 

the conspiracies charged, and taken part in the preparation for 

committing the offences alleged, was out of office when the 

actual offense, e.g., of initiating or waging a particular war, 

was committed. In our submission he can be convicted of those 

latter offenses, as well as of the conspiracy and preparation. 

The mere fact of his inability, because of his loss of office, 

C-22_. 
a. Archbold's Criminal Pleading, 30th Ed. pp. 1445-59; 

especially pp. 1454-5 
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to take part in the final decision to commit that offense cannot 

absolve him, provided it is within the class of offences which he 

has agreed to commit. He must be taken to have delegated to his 

successors in the direction of the conspiracy the choice of which 

country and when to attack. In this connection we may quote the 
a. 

following II. S. decision: 

"The general rule is that where an overt act is essen-

tial to a conspiracy, a conspirator may avoid guilt by 

withdrawing from the conspiracy prior to the commission 

of an overt act, 15 C.J.S. Conspiracy, Section 78, p. 110. 

However, when once a conspiracy is shown to exist, which is 

not ended merely by lapse of time, it continues to exist as 

to all persons involved until there is shown some affirm-

ative act of withdrawal by the persons who attempt to evade 

responsibility for the acts and declarations of their co-

conspirators after the withdrawal. (Hyde v . United States, 

225 U.S. 34-7, 32 S. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 

1914A, 614; local 167, etc., et al. v . United States, 291 

U.S. 293, 298, 54 S. Ct. 396, 78 1 . Ed. 181; United States 

v. Rollnick, 2 Circ., 93 F. 2d 911, 918; United States v . 

Anderson, 7 Cir„, 101 F. 2d 325, 331; and United States v. 

Weiss, 2 Cir., 103 F. 2d 348, 354)- Here the scheme was to 

continue over a long period of time. In such a case where 

the conspiracy is proved, the acts and declarations of one 

of the conspirators towards the accomplishment of the un-

C-23. 
a. United States v. Beck. 

Rehearing denied March 2.7, 1941 <> 
Writ of certiorari denied June 2, 1941. 
See 61 S.Ct. 1121, 85 L . Ed. 
118 F. (2d) 178, 184 — C.C.A., 7th Cir. 
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"lawful scheme are the acts of all. Bogy v. United States, 

6 Cir., 96 F . 2d 734, 741....." 

C-24. The last case is that of an accused who may satisfy 

the Tribunal that he objected to the initiation of a particular war, 

or even strove to prevent it or to stop it. If he was in office 

at the time, allowed his scruples to be overruled, and continued 

in office, we submit that quite clearly he should be convicted, 

and that in a moral point of view his case is at least as bad as 

that of one who had no such scruples. This is all the more true 

if the ground of his objection was not that the initiation or 

waging of such a war was illegal, or immoral, but merely that he 

doubted its success or considered it premature. He could, if he 

was so minded, have absolved himself from the responsibility by 

resigning, or still more effectively if he was a cabinet minister, 

by refusing either to agree or resign, in which case the whole 

cabinet would have had to resign and the war might thus have been 

prevented. This case really falls in category 1 rather than 3. 

If he was out of office at the time and made clear his objection 

to the particular war to the extent of dissociating himself from 

the conspiracy although it was within the scope of the original 

agreement, we would concede that he should not be convicted of 

the offence of initiating or waging that particular war. 


