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1-1. It is respectfully submitted that, under all the 

evidence, the conspiracy charged in Count 1 of the Indictment, has 

been established beyond a reasonable doubt. However, the defense 

contend that there was no common plan or conspiracy. In support 

of this contention they point out .that during the period charged 

in the Indictment there were seventeen different cabinets in charge 

of governmental affairs in Japan, and that there were many other 

persons who held cabinet positions and other high positions in 

the government in addition to the accused. From these facts they 

would have this Tribunal deduce that there was no common plan and 

no continuity in the effectuation of the conspiracy. It is 

respectfully submitted that this contention is based upon a 

misconception of both the nature of the conspiracy charged and the 

nature of the various changes in the cabinet. 

1-2. With respect to the conspiracy itself, although the 

prosecution contends and has proved that there was a common plan 

as charged in the Indictment from the very beginning until the 

conclusion of the conspiracy, it has not contended and has in no 

way attempted to prove that all the conspirators, particularly 

these accused, joined the conspiracy at its very inception and 

remained with it until its ultimate failure. It is not necessary 

under the law of conspiracy to show that all joined in the 

beginning. It is sufficient to show that there was a common 

plan among two or more conspirators at the inception of the 
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conspiracy, and that the other conspirators joined in the course 

of the effectuation of the conspiracy. Although the prosecution 

maintains that it was proved that the common plan, as finally 

worked out, existed from the very beginning, it is not necessary 

to establish this fact in order to prove the conspiracy. It would 

have been sufficient to have shown that the common plan originally 

entered into was limited in scope and that it thereafter, during 

the course of the conspiracy, expanded into the common plan 

ultimately carried out. 

1-3. The evidence adduced by the prosecution, which was 

corroborated in large part and supplemented by the evidence 

introduced by the defense, shows both the common plan and the 

continuity of its effectuation. The conspiracy, as shown by the 

evidence just reviewed, had its inception among certain officers 

in the army, particularly those on the staff of the Kwantung 

Army. However, it was a fact, which was clearly recognized, 

that the conspiracy, by reason of its nature and character, 

could not be effectuated without the cooperation and participation 

of the government. It -was, therefore, necessary to obtain that 

participation and cooperation. To obtain this, the original-

conspirators had either to have at particular times a government 

which would cooperate with respect to the particular step in the 

conspiracy which they were then carrying out or to have a govern-

ment which was firmly committed to the object of the conspiracy 

as a matter of national policy. The evidence has shown that the 
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conspirators used both methods. From the time of the Manchurian 

Incident until the HIROTA Cabinet, the conspirators used the 

former method. Each change of cabinet during that period brought 

into pov;er a government which was willing to go along with the step 

in the conspiracy that the conspirators were then working out. 

Beginning with the HIROTA Cabinet, the second method was used. 

The HIROTA Cabinet, as the price to be paid for being allowed by 

the conspirators to form a government, joined the conspiracy and 

made its object the national policy of Japan. This policy was 

never repudiated by any succeeding cabinet. On the contrary, 

each and every succeeding cabinet carried the program a step for-

ward. While certain cabinets carried it forward more rapidly 

than others, the speed of effectuation was in each instance in 

accordance with the plans of the conspirators, or of most of them. 

While certain cabinets may have seemed to be less bellicose than 

others, this difference in attitude was solely due at the moment 

to a question of expediency with respect to a particular move in 

effectuating the conspiracy. It was due to a doubt whether or 

not certain contemplated action was either timely in light of all 

the circumstances, or would be beneficial, for or detrimental to 

the several ends of the conspiracy. Not once was the opposition 

of any cabinet after the HIROTA Cabinet directed toward elimin-

ating the evils of the conspiracy itself. 

I-A,. Cf course there were many conspirators in addition 

to these accused. However, many of the principal conspirators, 



I age I-4. 

(I-4-) 

whom the ovidence shows might well have been charged along with 

these accused, are now dead or, if living, are incapable of 

standing trial. Cf those of the conspirators who are living and 

are capable of standing trial, these accused have been show, by 

the evidence to be the principal conspirators. It is no excuse 

or defense for these accused that other conspirators have not been 

indicted. In this connection it is well to note the efforts made 

in the'course of the defense to shift the blame for particular 

actions, wherever possible, to persons now dead. 

1-5.. Moreover, the defense contention might have some 

validity if we could overlook the fact that the many changes in 

the cabinets were due in large measure to the actions of the con-

spirators in favor cf the conspiracy. However, the evidence has 

shown that cf the fifteen cabinets from the TANAKA Cabinet to 

the TOJC Cabinet, in each and ever3r instance either the organiza-

tion of the cabinet, or its downfall, and sometimes both its 

organization and downfall, were brought about hv the conspirators 

in furtherance of the conspiracy. The TANAKA Cabinet resigned 

because of the question of the discipline of the military men who 

were engaged in the conspiracy. HAMAGTJCHI was assassinated in 

an abortive attempt to eliminate from the government the 

followers of the "Peaceful Policy" toward Manchuria. Fib en the 

WAKATSUKI Cabinet refused to go along with the conspiratorial 

plan for further military action in Manchuria, it was replaced 

by the INUKA1 Cabinet which would go that far. INUKAI was, 
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however, unwilling to recognize the independence of Manchuria. Pe 

was assassinated and his cabinet was replaced by the SAITC Cabinet 

which was willing to establish a so-called independent Manehukuo. 

The GKADA Cabinet was eliminated by the revolution of February 26, 

1936, and replaced by the HIP.CTA Cabinet which affirmatively joined 

the entire conspiracy. The HIROTA Cabinet fell because of the 

efforts of the military conspirators to eliminate the opposition 

of the political parties. The HAYASHI Cabinet was formed only 

after the conspirators made it impossible for UGAKI to set up a 

government. The first KONOE Cabinet resigned for the purpose of 

better effectuating the conspiracy. His successor HIRANUMA 

resigned and was succeeded by ARE because of the failure of the 

negotiations for a military alliance with Germany, an important 

element in the conspiracy. The YONAI Cabinet was compelled to 

resign because its policy was unsatisfactory to the group of 

the conspirators who wanted a strong alliance with Germany. 

YONAI was succeeded by KONOE, who admittedly was liked by the 

military conspirators and was in favor of the German alliance. 

The second KONOE Cabinet resigned solely for the purpose of 

eliminating MATSUOKA, who desired to move forward in a direction 

not desired by the majority of the conspirators. The third KONOE 

Cabinet fell, and the TOJC Cabinet was organized over the issue 

whether or not there should be an immediate war of aggression in 

furtherance of the conspiracy. A review of the cabinets of Japan 

during the period of the conspiracy, rather than revealing the 
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lack of a common plan and a conspiracy, emphasizes immeasurably 

both the existence of the common plan and the continuity of its 

effectuation and establishes both facts beyond any question or 

doubt„ 

C. THE OTHER CONSPIRACIES 

1-6. The evidence considered in connection with Count 1 

likewise establishes beyond any doubt the other conspiracies 

charged in the Indictment. To consider the evidence particularly 

applicable to the other conspiracy counts, as well as the sub-

stantive counts, would be wholly repetitious of the evidence al-

ready considered. It will he sufficient to point out those 

portions of the evidence which establish the particular conspiracy 

counts now being considered. 

Count 2 is established, by all the evidence considered 

in Part I of the Conspiracy, par. D-l to D-97, inclusive. 

Count 3 is established by all the evidence considered 

in Parts I, II, III, and IV of the Conspiracy, particularly 

Parts I and II, paragraphs D-l to D-97, and E-l to E-106, 

inclusive. 

Count U is established by all the evidence contained, 

in Parts I, II, III, and TV of the Conspiracy, particularly 

Parts III and IV, paragraphs F-l to F-158, G-l to 0-174, and 

H-l to H-184, inclusive. 

Count 5 is established by all the evidence contained 

in Parts I, II, III, and IV of the Conspiracy, particularly 
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Part II, paragraphs E-51 to S-57, inclusive: Part III, Section 

B, paragraphs F-99 to F-158, inclusive. 

Count' 37 is established by the evidence contained in 

paragraphs 0-26 to 0-161, inclusive, in Part IV of the 

Conspiracy. 

Count 38 is established by the evidence contained in 

paragraphs G-26 to G-161, inclusive, in Part IV of the 

Conspiracy. 

D. THE SUBSTANTIVE COUNTS 

1-7. It would likewise be repetitious to consider the 

evidence with respect to each of the substantive counts. It has 

already been considered in connection with Count 1. It will, 

therefore, be sufficient to point out those portions of the 

evidence which establish the offenses charged in the several 

substantive counts. 

Count 6, charging the planning of aggressive war 

against China, is established by the evidence considered in 

Parts I, II, and Section A of Fart III of the Conspiracy. 

Count 7, charging the planning of aggressive war 

against the United States, is established by all the evidence 

considered in Part III and in Section A of Part IV of the 

Conspiracy. 

Counts 8, 9, 10, 11, and 12, charging the planning 

of aggressive war against the British Commonwealth of Nations, 

are established by the same evidence which establishes Count 7. 
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Count 13, charging the planning of aggressive war 

against the Philippines, is established by the same evidence 

that establishes Count 7. 

Count 1A, charging the planning of aggressive war 

against the Netherlands, is established by the same evidence 

that establishes Count 7. 

Count 15, charging the planning of aggressive war 

against France, is established by the same evidence that 

establishes Count 7. 

Count 16, charging the planning of aggressive war 

against Thailand, is established by the same evidence which 

establishes Count 7. 

Count 17, charging the planning of aggressive war 

against the U.S.S.R., is established by Section B of Fart IV 

of the Conspiracy. 

1-8. The initiation counts, in so far as the aggressive 

character of the wars initiated is concerned, are established by 

the same evidence which establishes the aggressive character of 

the wars in each of the other counts, including the main con-

spiracy. 

Count 18, charging the initiation of aggressive war 

against China on or about September 18, 1931, is established 

by paragraphs D-28 to D-37, inclusive, of Part I of the 

Conspiracy. 
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Count 19, charging the initiation of aggressive war 

against China on or about July 7, 1937, is established by 

paragraphs E-31 to B-41, inclusive, of Part II of the 

Conspiracy. 

Counts 20 and 21, charging the initiation of aggressive 

war against the United States and the Philippines, are 

established by paragraphs G-132 to G-141, inclusive, of 

the Conspiracy. 

Count 22, charging the initiation of aggressive war 

against the British Commonwealth of Nations, is established 

by paragraphs G-132 to G-141, inclusive, of the Conspiracy. 

Count 23, charging initiation of aggressive war against 

France, is established by paragraphs G-36, G - 4 6 , G-173 of 

the Conspiracy. If it is the defense's contention that Japan 

was never at war with France, it is submitted that such con-

tention is wholly untenable. The contention is based upon 

the theory that Japan obtained the right to occupy French 

Indo-China by treaty from the Vichy Government. However, 

this completely ignores the circumstances under which Japan 

obtained those rights. Even before Vichy consented to Japan's 

occupation of Indo-China, on September 6, 1940, and September 

23, 1940, Japanese troops had crossed the border and invaded 
a. 

Indo-China. It is the prosecution's contention that the 

invasion of the territory of a nation by the armed forces of 

another nation for purposes of aggression, even though the 

a. Fx. 620, T. 6929-33. 



Page I - 1 0 

(1 -8 ) 
aggrieved ration later consents, constitutes the initiation 

and waging of aggressive war until the consent is given. 

While the consent may legalize the subsequent occupation, it 

cannot cure the previous illegality. Even if there had been 

no invasion of French territory prior to the signing of the 

agreements, the subsequent occupation, pursuant to the 

agreement with Vichy, constituted the initiation and waging 

of aggressive war. Where a nation, which has been subjugated 

and held captive by another, is forced to comply with the 

aggressive demands of a third nation under threat of military 

action, if such demands are not complied with, the consent 

obtained is invalid as having been obtained under duress, 

and the subsequent occupation constitutes the initiation and 

waging of aggressive war. If this contention were not recog-

nized, one of the fundamental purposes of international law 

and of all law—to protect the weak against the depradations 

of the strong—could be easily obviated. An aggressor need 

only obtain by duress compliance with his demands and the 

weak defeated nation would have no recourse or remedy. The 

vieak nation, even though completely subjugated, would have to 

choose to fight a powerful, enemy in order to obtain the 

protection of the law. This, it is submitted, would he the 

negation of all law. A law, vihose function is to prevent 

breaches of the peace, cannot have as an absolute prerequisite 

to its invocation another breach of the peace. If the 



Page I - 1 1 

(1 -8 ) 
Tribunal should hold that Japan was not at war with France 

from September 194-0 for either of the two reasons just 

considered, it is submitted that on March 9, 1945, Japan 

initiated aggressive war against France and thereafter waged 

such war against that nation. On March 9, 1-945, upon the 

failure of the Governor-General of Indo-China to accept 
b. 

Japan's new demands, Japan began military action. 

Count 24, charging the initiation of aggressive war 

against Thailand, is established by paragraph G-140 of the 

Conspiracy. With respect to this count, it is also contended 

by the defense that since Japan immediately entered into an 

agreement with Thailand, the charge has not been established. 

However, since Japanese troops were landed in Thailand in 

pursuance of Japan's aggressive purposes prior to the execution 
of the agreement, and Thailand's consent was obtained only after 

c. 

the invasion, the contentions set forth with respect to 

Count 23 are equally applicable to this count. 

Count 25, charging initiation of aggressive war 

against the Soviet Union, is established by paragraphs H - 9 6 

to H-108, inclusive, of the Conspiracy. 

Count 26, charging the initiation of aggressive war 

against the Mongolian People's Republic, is established by 

paragraphs H-109to H-124, inclusive, of the Conspiracy. 

Ccunt 27, charging the waging of aggressive war 

against China since September 18, 1931, is established by 

1-8 . 
b. Ex. 663, T. 7177-81, Ex. 664, T. 7183-91. 
c. T. 5353-7, 5692. 



rage 1 -12 

8) 

paragraphs D-17 to D-52, inclusive, of the Conspiracy. 

Count 28, charging the waging of aggressive war 

against China since July 7, 1937, is established by paragraphs 

E-31 to E-6f, inclusive, of the Conspiracy. 

Count 29, charging the waging of aggressive war 

against the United ftates, is established by paragraphs 

G-1/+1 to G-1A7, inclusive, of the Conspiracy. 

Count 30, charging the waging of aggressive war 

against the Philippines, is established by paragraphs 0-141 

to G-147, inclusive, of the Conspiracy. 

Count 31, charging the waging of aggressive war 

against Britain, is established by paragraphs C—140 to G-147, 

inclusive, of the Conspiracy. 

Count 32, charging the waging of aggressive war 

against the Netherlands, is established by paragraphs G-141 

to G-I46, inclusive, of the Conspiracy. 

Count 33, charging the waging of aggressive war 

against France, is established by paragraphs G-36, G-46, 

0-172-3 of the Conspiracy. The remarks made with respect 

to Count 23 are also applicable to this count. 

Count 34, charging the waging of aggressive war 

against Thailand, is established by paragraph 0-140 of the 

Conspiracy. The remarks made with respect to Count 24 are 

also applicable to this count. 
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Count 35, charging the waging of aggressive war 

i 
against the Soviet Union in 1938, is established by paragraphs 

H - 9 6 to F-108, inclusive, of the Conspiracy. 

Count 36, charging the waging of aggressive war 

against the Mongolian People's Republic and the Soviet Union 

in 1939, is established by paragraphs H-109 to F-124, inclusive 

of the Conspiracy. 

Count 39, charging murder at Pearl Harbor, is estab-

lished by paragraph G-141 of the Conspiracy. 

Count 4C, charging murder at Kota Bahru, is estab-

lished by paragraph G-140 of the Conspiracy. 

Count 41, charging murder at Hongkong, is estab-

lished by paragraph G-145 of tho Conspiracy. 

Count 42, charging murder by reason of the attack 

on HMS peterel, is established by paragraph G-144 of the 

Conspiracy. 

Count 43, charging murder in the Philippines, is 

established by paragraph G-144 of the Conspiracy. 


