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TOJO INDIVIDUAL SUMMATION 

In this our final plea before this body 
we ask for the acquittal of the defendant 
TOJO. In this argument we shall endeavor to 
convince you all that he is not individually 
guilty of the monstrous allegations hurled 
• gainst him by the Prosecution. We shall 
show by summing up the whole evidence pre-
sented that no act performed by him during 
the entire period of the indictment was crim-
inal, and, furthermore, that no compelling 
evidence has heen offered to this Tribunal 
which in the slightest degree proves him 
guilty of criminal commission or criminal 
omission. In view of the rather broad manner 

in which the case against him was presented 
» 

and by reason of his varied capacities in 
official life, we shall be compelled to ad-
vert now and again to general events and 
periods, but we shall avoid repetition 

- 1 
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wherever permitted, and adhere to the aspect 
of personal guilt or innocence. 

THE RIGHT OF SELF-DEFENSE 

In its general summation the Defense 
selected topics of law and fact appertain-
ing to all or most of the' accused, and these 
briefs were prepared and presented in final 
argument. Section J reviewed the factual 
evidence of economic expansion for national 
defense, the economic and military encircle-
ment by the allied powers, and affirmative-
ly proved that Japan was provoked into a 
war of self-defense. 

'We shall confine ourselves now to estab-
lishing that in the Fall of 1941 TOJO sin-
cerely, honesty and firmly believed that 
his country under the prevailing circumstances 
had the right to resort to war as a measure 
for self-defense and for self-existence, 

- 2 
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To select a particular fact or event 
without reference to its accompanying con-
comitants, and to determine whether the ex-
istence of that fact or event justifies re-
sort to the right of self-defense from the 
standpoint of international law is not only 
unreasonable but flatly impossible. The 
event must be considered in reference to 
the time of its occurrence, and the nature 
of the then existing situation. It Is recog-
nized in physical law that where a straw is 
added to one of two equipoise the setting is 
completely altered. 

It has been emphasized by TOJO that the 
China Incident was of paramount import to 
the Japanese nation. Since 1937 it created 
the deepest involvement in which a country 
could possibly be enmeshed. The KONOYE 
Cabinet, formed in July 1940, considered its 
protraction as unfortunate for East Asia, 
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and aimed, as a Cabinet policy, to bring 
the Incident to a satisfactory ending for 
the best interests of Japan, China and East 
Asia as a whole, A spoedy conclusion of 
the Incident was plainly expressed in the 
"Cist of Main Points to Meet the Change in 

(1) World Conditions",, and supreme efforts were 
directed thenceforth toward that purpose i ~ 
through the third KONOYE Cabinet. TOJO 
fell heir to the problem in October 1941, 
and continued with renewed vigor to achieve 
a consummation, but, however, the Incident 
was not solved even in its fourth year due 
directly to the potent assistance given to 
Chiang Kai-shek, and the economic barriers 
erected against Japan by the United States 
and Great Britain. These new and unlocked 
for complications unless modified, did not 
auger well for the stability of East Asia. 
An impasse thus stood in the way of peace 
and of Japan's future integrity. There was 
one way of accomplishment, it was hoped, and 

; - 4 
(1) Ex. 1310, Tr. 11,794 
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this was the negotiations then underway in 
Washington. The United States, then the 
most powerful nation not engaged in actual 
conflict in Europe, was the only bulwark 
standing between tranquility and turbulence in 
the Ear East, but as time passed its high 
officials gave Japan less and less grounds 
for that rich hope. Instead., various measures 

(2) 
were reported.supporting the inference that 
the United States, Britain, China and the 
Dutch East Indies were aligned in a concert-
ed movement to strangulate Japan, the most 
drastic being the freezing of all assets 

• • v 

by the United States, Britain, Holland, 
India and Burma. Inasmuch as the accounts 
of all assets and properties abroad had 
been settled through the U.S. and Britain, 
foreign trade was closed by this sudden 
measure not only In the United States, 
Britain, Holland and their possessions, 
but likewise in Central and South America, 

- 5 
(2) Ex, 3,660, Tr. 36,272 
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• * 

Africa, central Asia and, in fact, through-
out the world. Japan's commerce and trade, 
established and fostered since the opening 
of her doors eighty years before, were pre-
cipitately destroyed. 

As a consequence the supply of oil, In-
dispensable for national defense, was cut 
off; the steel industry stagnated; the im-
port of rice and other necessities for na-
tional life stifled, and, resultingly, all 
maritime transportation being rendered im-
potent the substantial income therefrom 
was utterly swept away. 

• 

The continuance of this perilous situ-
ation would see no end at all of the China 
Incident, seriously endanger national defense, 
and doom to everlasting failure the mission 
of Japan to maintain the stability of East 
Asia and to contribute to the progress of 

- 6 
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the world, which had been the aspiration of 
Japan's national policy since the MEEJI ERA. 
Moreover, how was a population of nearly one 
hundred million to be fed and clothed, and 
the country maintain life as an independent 
nation? The leader of these people confront 
ed with these complex and terrifying pros-
pects must make a decision somehow. Hunger 
cannot be assuaged by political blandish-
ment or by promises. And time was not stand 
ing still. For statesmen of the encircling 
nations, who had been well advised of con-
ditions by observant emissaries, to demand 
why time was of the essence betrays start-
ling ingenuousness or purposeful delibera-
tion. 

Thereupon, with time running out, and 
her leaders desperate for a solution, Japan 
on -6 September 1941 decided upon her mini-
mum requirements to the United States and 

- 7 



Def* Doc. 2988 
Section N-24 

Great Britain. It is represented that these 
conditions constituted the sincere views 
of the Japanese leaders at the time, the 
same as might have been entertained by any 
statesmen anywhere placed in the same posi-
tion. These were as we know: non-inter-
ference in the settlement of the China In-
cident by the U.S. and Britain; no threat 
to Japan's national defense, and co-operation 
in securing necessary materials for Japan. 
It was their deep conviction that the ut-
most effort should be made, and must be made, 
to attain these objectives by means of peace-
ful diplomatic negotiations. If these ex-
ertions failed to produce these minimum com-

(3) 
pelling needs by the early part of October 
there could be no reprieve in sight — Japan 
would be compelled to resort to war in order 
to survive. 

(3) Ex. 588, Middle 
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The time limit was reached empty of 
result; and the KONOYE Cabinet unable to 
offer its country relief but still reluc-
tant to accept the alternative collaspsed. 
Who was to assume the burden now? It was 
not an enviable posit' on indeed. Could a 
new Premier delay further? The decision 
had already been made to determine on war 
— a fact sometimes overlooked in these pro-
ceedings. Would the uneasy and hungry 
population break loose in despair and in 
violences if action was deferred. The 
freezing order had been strictly enforced 
against them since July, and the military 
threat was more menacing. Something had 
to be done: to go forward; to go backward; 
to stand still. What was the answer, and 
what the repercussions in Japan no matter 
what course was pursued? Can it be honestly 
conceived that TOJO personally sought the 
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doubtful honor with.all the stark realities 
that the job implied. As he has testified, 
the idea was never in his mind that he would 
be the one selected, but when given the Im-
perial Mandate he as a loyal officer of the 
Empire nould do naught but obey his Em-
peror , 

And ae made his decision courageously 
to turn back - to wipe the slate clear of 
the decision of 6 September, and start nego-
tiations for peace afresh. He organized 
his Cabinet on that fundamental issue, and 
with its aid and the cooperation of the High 
Command set out anew to study and ponder 
over the present and the future of his coun-
try, as well as the situation generally in 
East Asia. The conclusion resulting from 
the new Premier's decision was to resume 
negotiations with the United States and 
Britain on the basis of Plans "A" and "By 

- 10 
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(these plans was not Japan's last word, as 
will be explained in a later stage) and if 
the negotiations failed nothing remained 
then but an outright resort to arms to 

(.41 ' _ 
defend Japan... in other words, the con-
clasior. reached was that if no understand-
ing materialized by early December, through 
negotiations based on Plan "A" or "B"; if 
the freezing of assets continued; if the 
United States and Britain persisted in aid-
ing Chiang Kai-shek, and if the military 
threat was protracted the life of Japan 
and her people would remain in jeopardy. 

TOJO was deeply aware of the Emperor's 
peace loving spirit, and he, himself, was 
next to none in his loyalty to the Em-
peror's belief. But once accepting the 
Imperial Command and granted the respon-
sibility to decide the future course of the 
nation, he reasoned that true loyalty under 

- 11 

(4) Ex. 2,925, Tr. 25,964;"Ex. 1245-H, 
Tr „ 10,811; Tr. 36,324, (Section 89 
of TOJO Affidavit) 
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troubled circumstances was to observe the 
situation from a still higher level, and 
establish a national policy that was un-
reservedly Indispensable for Japan. He 

(5) 
testified regarding the report he made to 
the Throne subsequent to the November de-
cision: 

"The above decision of a very 
serious nature was submitted to the 
throne informally by me and by the 
Chiefs of The General Staff of both 
the Army and the Navy at about five 
o'clock in the afternoon on 2 November 
1941. While submitting the decision I 
could see from the expression of His 
Majesty that he was suffering from a 
painful sense of distress arising from 
his peace loving faith. When His 
Majesty had listened to what we had to 
submit he was grave and thoughtful for 

- 12 

(5) Tr. 36,327 
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a time and then -with a serious air of 
concern deplored, 'Is theie no way left 
but to determine, against our wishes, 
to wage war against the United States 
and Britain, in case our efforts in 
the U.S .-Japanese talks should fail 
to break the deadlock?'. Then he con-
cluded, 'if the state of affairs is 
just as you have stated now there will 
be no alternative but to proceed in 
the preparations for operations, but 
I still hope that you will further take 
every possible means to tide over the 
difficulties in the U.S.-Japanese talks' 
I still remember, quite vividly, even 
today, that we were awe-stricken by 
these words." 

< / 

These words are quoted, we submit, 
to emphasize that while TOJO despite his 
faithfulness to rigidly obey his Emperor's 

- 13 
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wishes, as he impressively asserted in cross-
(5-A) 

examination, was obligated to report to the 
Throne the decision to exercise the right 
of self-defense, which was not the idea of 
the Emperor. It should be sufficient to 
prove before this Tribunal that TOJO, pain-
fully but sincerely, judged that unless the 
right of self-defense was exercised at that 
time that he would be considered as be-
traying his duty as a leader who had been en-
trusted with the gravest possible national 
political responsibility, 

m o IS TO DECIDE THE EXISTENCE OF THE RIGHT 
OF SELF-DEEENSE ? 

At the time of concluding the anti-
war pact it was positively a£jprehended 
that the privilege to decide the right of 
self-defense was left to the state exer-
cising that right. It would be but 

- 14 
(5-A) Tr. 36,521, 36,780 
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superfluous to reassert the numerous authori-
ties already produced here. Suffice to state 
that the words of Secretary Kellogg, the 
promoter of the pact, and the speech of Secre 
tary Hull of 24 April 1941, showed to the 
Japanese Ambassador, should be precedent 
enought to justify the Premier of Japan and 
the Chiefs of the General Staffs of the Army 
and the Navy in believing that it was their 
right to decide on the question of the ex-
istence or non-existence of the requisites 
for self-defense when they started the Pacifi 
war. Further proof is unnecessary. 

At Nuremburg, it is true, a different 
view was maintained. The verdict includes 
these words: 

"But whether the action under 
the claim of self-defense was in fact 
aggressive or defensive must ultimate-
ly be subject to investigation and 

- 15 
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adjudication, if international law is 
(6) 

ever to be enforced." 

That opinion of the Nuremburg Court 
is obviously at variance with the past 
theory, which was the understanding of the 
parties to the pact since its conclusion, 
as to whom makes the decision on the ex-
istence of self-defense. The reason for 
the modification of this vital doctrine in 
this single instance is patent. It was 
never contemplated by the framers of the 
pact to establish after the close of a war 
a tribunal to determine whether a certain 
war was right or wrong; aggressive or other-
wise. But when the Charter was written in 
London in August 1945 in order to try German 
War Criminals, it was discerned that to go 
forward with those trials it was necessary 
to determine whether there existed that 
right of self-defense. That is the reason 

- 16 

(6) Nuremburg Record p. 16,853 
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why the Nuremburg decision includes speci-
fically an interpretation flatly in contra-
diction to that prevailing at the time the 
pact was promulgated. The law applied, 
therefore, is clearly ex-post-facto law. 
The trial of the Germans was in a proper 
sense the trial of those who had surrendered 
unconditionally. Since the .Allied Nations 
exercise all the rights of government over 
the former German nation, and as they are 
able to enforce ex-post-facto law, they may 
reach such an interpretation and proceed 
with their trials accordingly. 

Concerning Japan, however, as has been 
affirmed and reaffirmed in this court, she did 
hot in the true sense surrender unconditionally 
but surrendered on the condition that she would 
observe the provisions of the Potsdam Declara-
tion. Although the sovereignty of Japan is 
restricted until the conclusion of the peace 
treaty, yet, Japanese sovereignty is not 

- 17 
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extinct. Such being the circumstance, to 
S » 

apply that ruling, that is, to try and 
judge the Japanese accused in accordance 
with a newly adapted but never hitherto con-
ceived . interpretation of an interna-
tional pact is, we respectfully submit, 
palpably unjust. 

Wo believe firmly that there is a wide 
differential between Nuremburg and Tokyo, 
and what might be supported there could 
very well be invalid in the Tokyo trial. 
We hove no foreknowledgo of what legal in-
terpretation this Tribunal will adopt, 
but a close scrutiny of the record should 
result in an opinion convincingly favor-
able to the contention of this accused 
and all defense counsel, 

THE RIGHT ON SELF-DEFENSE AND THE TRUE NATURE 
OF THE CHINA INCIDENT 

The Prosecution takes the position that 
since the "settlement of the China Incident," 

- 18~ 
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which necessitated the exercise of the 
right of self-defense, was not righteous 
in nature Japan can lay no claim to the 
right of self-defense. That reasoning 
may be acceptable to a layman, but not 
to a lawyer. In attempting to determine 
whether Japan occupied a position in the 
Fall of 1941 where she was justified in 
using the right of self-defense the bring-
ing in of the China Incident seems extreme-
ly inapplicable. It is not only improper 
but it seems to revive the old outworn 
theory of applying one kind of interna-
tional lav? to a just war and another 
kind to an unjust war. 

Especially Is it dangerous specula-
tion to use as the criterion of just and 
unjust in such a case the judgment of 
nations against whom the self-defensive 
measures were applied. From the stand-

- 19 
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point of the nations aiding Chiang Kai-shek, 
the .efforts of the opponent to settle the 
China Incident may be all wrong. But it 
was a righteous contention from the view-
point of the one who hoped for a speedy 
settlement of the Incident for the sake 
of both Japan and China, and for the sake 
of the security of East Asia, 

An event in history gives rise to 
« 

another infinite sequence. Therefore, 
ones regard of an historical event differs 
considerably from others, depending on 
the precise period he selects from which 
it is judged. No country has recourse to 
arms without believing in the justness of 
its cause. Where war ensues both sides must 
have their contention of righteousness. 
The China Incident was no exception. That 
is why Great Britain, one of the Allied 
Powers, in June 1939 .recognized the actual 
situation in China where hostilities- on' a 

- 20 
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large scale were in progress, and assured 
that it had no intention of countenancing 
any act or measures prejudicial to the 
attainment of the objectives of the Japanese 

(7) 
forces, and banned any transportation of 
materials for Chiang Kai-shek via the Burma 
route. France, another of the Allied 
Powers, also approved as evidenced in 
the Japanese-French joint declaration issued 

(8) • • ' 
on 27 September 1940. The U.S.S.R. pro-
mised neutrality regarding the China In-
cident in the Neutrality Pact concluded 
with Japan on 11 April 1941, and in the pro-
clamation attached to the pact the recog-
nition of Manchoukuo, which was advocated 
by Japan in solving the Incident, was ad-

( 9 1 
mitted by the U.S.S.R, 

In short, the China Incident broke 
out on 7 July 1937 and by 1940 had gradu-
ally expanded until eventually the situation 

- 21 
(7) Tr. 21,788" 
(8) Ex. 3012-A, Tf. 26,844 
(9) Ex. 45, Tr. 17,239 
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had reached a stage where, contrary to the 
will of the parties concerned, and not un-
like many similar disagreements between 
nations, no practical solution seemed ob-
tainable. It was, by that time, an in-
cident recognized as such, and to solve 
it successfully on a basis of good neigh-
bor liness, joint anti-comintern defense, 
non-indemnity and non-annexation, as sug-
gested in the KONOYE Declaration, was, 
from, the viewpoint of Japan, the best 
policy for the two nations and for all 
East Asia. But even if one be allowed to 
test whether the economic embargoes, the 
freezing of assets and military encircle-
ment had compelled Japan to exercise the 
right of self-defense, any political evalu-
ation of the poli.cies taken by her in her 
attempts to solve the China Incident should 
not be entered in the appraisal of measures 
taken in self-defense. 

- 22 



Def. Doc. 2988 
Section N-24 

ONLY WAY LENT NOR JAPAN 

The particulars of the alliance fashion-
J 

ed among the United States, Great Britain, 
China and the Netherlands, and what was done 
in concert in the way of war preparations 
directed against Japan around 1940 and 1941, 
have not been made public to date nor have 
they been permitted to be established before 
this Tribunal. What has been permitted to 
be established here has been only the actions 
taken by these countries in the manner of 
war preparations against Japan which were 
reported to Japan at the time and which 
reached the ears of Japanese leaders. TOJO 
makes reference to some of these in his 
testimony as enumerated in Exhibits 3660 
and 3567, and in defense general aumma-
tion, Section J, various items are men-
tioned, but even this incomplete information 

- 23 
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discloses that a military understanding had 
been concluded between the U.S. and Britain 
as early as 1937; in February 1941 an agree-

* 

ment was reached between the U.S., Great 
Britain and Australia for joint defense in 
the Pacific; in March a military agreement 

J 

was consummated between Britain and China, 
and many conferences on military affairs 

N 
were held among these nations. The banning 
of exports to Japan and freezing of assets 
were synchronized policies patently the 
result of joint enterprise. The U.S.-Japanese 
negotiations have been covered elsewhere 
in our summation, and were explained in de-
tail in TOJO*s testimony, so we shall not 
reiterate, but merely touch upon the items 
pertinant to this portion of our case. 

On 20 November Japan handed the United 
(10) 

States the so-called "B" plan, which con-
tained these points: 

- 24 
(10) Ex. 1245-H, Tr. 10,811 
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(1) That both Japan and the 
United States not advance into south 
East Asia and the Pacific area other 
than French Indo-China. 

(2) That Japan be. permitted to 
get materials from the Dutch East Indies 

(3) That the United States cancel 
her freezing.of assets ana supply Japan 
with petroleum. 

(4) That the United States not 
interfere with the Si no-Japanese efforts 
for peaceful settlement. 

Had one-half of these items been accepte 
by the United States, TOJO testified, things 
of today would be quite different from what 

(11) 

they are now. In other words, If the United 
States had agreed to the cancellation of the 
freezing of assets or If she had agreed to 
the acquisition of materials from the Dutch 
East Indies by Japan or if she had promised 

- 25 
(11) Tr. 36,697 
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hot to interfere with the Sino-Japanese 
peace efforts a. way for self-existence would 
have been opened to J" 3pcLTl m 

THE HULL NOTE - 26 NOVEMBER 
/ 

But the 26 November note, proposed as 
a substitute,was a fiat rejection of the "B" 
P? - n completely blocking Japan's indie:pin-
sable way to economic life and political In-
tegrity. The full text appears in Exhibit 

(12) 

1245-1, Although Japan had some objections 
to Section I of the document concerning mutual 
declaration of policy, it was rather the con-
crete steps to be taken in Section II by 
both governments that were considered to 
be absolutely incompatible with the Indepen-
dence and self-existence of Japan. Article 
3 provided, "The Government of Japan will 
withdraw all military, naval, air and po-
lice forces from China and Indo-China 

/ The area proposed included China proper, 
- 26 

J 

(12) Tr. 10,815 
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Manchuria and French Indo-China. The ques-
tion immediately arises: what would have 
transpired in that area if all military, 
naval, air and police forces were withdrawn 
at that time? 

No indication was supplemented how peace 
and order was to be preserved thereafter. 
It is needless to go into the causes for the 
China Incident and the Manchuri.an Affair* 
Japan had in Manchuria, Mongolia and China 
proper her rights and interests duly acquir-
ed by treaties; and also had many enter-
prises prior to the China Incident in Shanghai 
Tsingtao and North China. No guarantee was 
given as to the security of tiose interests. 
What would have been the result if all pro-
tective forces were to be suddenly with-
drawn from the areas contemplated by the 
Hull note? It is not too difficult to 
conjecture. Unlike the policy of some 

- 27 
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nations Japan invested her Capital and ini-
tiative in creating permanent, progressive 
regions so it was not the simple act of 
packing up a few items of personally and 
catching the first train out that confronted 
her. This sole problem of protecting and 
salvaging a heavy investment was alone cause 
for viewing the Hull note with dismay, parti 

(13) 
culorly as the previous U.S. plan of 21 June 
gave no inkling of such an imperative demand 
To add to the confusion, Article 3, while 
insisting upon the Immediate withdrawal of 
all Japanese forces, gave no hint as what 
disposition was to be made of the garrisons 
of the United States, Britain and France 
then In China . 

Moreover, Article 4 of the November 
note provided, "The Government of the United 
St tea and the Government of Japan will 
not support — milit. rily, politically and 
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economically any government or regime of China 
other than the National Government of the Re-
public of China with its capital temporarily 
at Chungking." It was, of course, the Govern-
ment of Nanking and the Government of Man-
chukuo the t were to be denied such support. 
But J pan had gone to the extent of seced-
ing from the League of Nations in order to 
r cognise Manchukuo, and was on such friendly 
terms with the Nanking regime that a funda-
mental treaty had already been concluded. 
Was it morally conceivable, then, for Japan 
to deny these two governments at one stroke? 
If Japan undertook such a step what protec-
tion for her people in China and Manchuria: 
what the fate of the Japanese leaders who 
had forsaken them? Who was to assure 
that a second TUNG-CHAN or a third CHENGTU 
or PAKHAI would not occur? 
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The U.S. plan of 21 June, considered to 
be her fundamental proposal, contained such 
words as "amicable negotiations in regard to 
Manchukuo," and naturally Japan expected the 
U.S. intended to negotiate on that basis, but 
the 26 November proposal was far from any-
thing even remotely resembling such an atti-
tude. That single Article 4, again, amply 
demonstrates the dangers inherent in the pro-
position to Japan's prestige and self-existence. 

Article 9 Section II provided, "Both 
Governments will agree that no agreement which 
either has concluded with any third powers 
shall be interpreted by it in such a way as 
to conflict with the fundamental purpose of 
this agreement, that is, the establishment 
and guarantee of peace in the Pacific area 
as a whole." Obviously it purported to 
nullify the Tripartite Alliance, a nulli-
fication of a treaty with friendly countries 
within barely a year of its inception. 
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That-would not be asking exclusively for 
nullification; but for stultification as 
well. The leaders of the Japanese nation 
could make but one answer to" that demand and 
retain their honor; the answer that must 
have been anticipated by the proposers. 

Article I sets forth: "Both Japan and 
the United States to conclude -a non-aggres-
sion treaty along with Britain, China, the 
Netherlands, the Soviet Union and Thai. 
Article 2 provides, "to promise the terri-
torial integrity of Drench Indo-China by 
the aforesaid countries except France." 
These provisions unerringly suggested 
the establishment of a collective peace struc 
ture in East Asia with the United States, 
Great Britain and U.S.S.R. as its nucleus, 
directly inconsistent with Japan's pre-
cept for the liberation of East Asia. 

/ 
/ 
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We have mentioned some of the matters 
contained in the Hull note hearing on our 
submission, but there were at the time other 
vital considerations which were ignored by 
the United States, One of these was in what 
manner was the violent anti-Japanese move-
ment to be stopped, and another pressing 
situation was how to check the destructive 
actions of the communists. 

These perplexing problems had besot 
the Japanese nation for many years, and 
were not only menacing to Japan but en-
dangered the stability of the Far Hast. 
If approached in an attitude of assuming 
that Japan was a first rate nation it can 
be appreciated by any intelligent ob-
server that to withdraw from China en 
masse' without making some provision 
against these disturbances would have been 
suicidal. Recent developments go only 
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to show what would have happened if she had 
done so. There have been times when China 
in order to gain some advantage from a 
foreign country has resorted to direct 
methods such as demonstration, boycott, 
incendiarism etc., by the populace to 
attain her objective, instead of through 
diplomacy. The China Incident was pre-
cipitated by such acts, and Japan was com-
pelled to demand that they be eradicated. 

Communism in China is not a mere ideo-
logical movement; communists maintain troops 
and, if necessary, direct movements of force 
Therefore, it would have been a thought-
less act both for China and for the whole 
of East Asia to attempt to reach an agree-
ment without taking appropriate steps to 
check Coaimunism, 
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Generally, too, if Japan had accepted 
the Hull note in November 1941 what would 
have happened In East Asia? China would 
have regarded it as Japan's complete de-
feat as the result of interference by third 
powers, and consequently the anti-Japanese 
movement in China would have become more 
rampant. In Manchuria, as a logical sequence, 
there would have been utter confusion and 
chaos. East Asia would have lost a stabi-
lizing power, and in Korea and Formosa wide-
spread disturbance would have ensued. Japan 
proper would have been involved in the dis-
order. The trend of public opinion was re-
flected in the speeches made by representa-

(14) 
tives in the Diet. It is obvious the leaders 
of the United States did not expect Japan 
would or could accept the note of 26 November. 

JAPAN'S DECISION 
The fact that Japan's leaders could not 

accept the note, and that they believed firm-
- 34 
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ly that they could not at the time accede to 
it, is conclusively proved by the words of 
Foreign Minister TOGO in the Imperial Con-

(15) 
ference on 1 December, The note could not 
be accepted by Japan no matter who might 
hove been in positions of official respon-
sibility. Then, in the event of Japanese 
resusal, what would be the result? It would 
mean continued and more drastic economic 
pressure; continued and increased mili-
tary encirclement, and greater concentra-
tion of assistance to Chiang Kai-shek. The 
prospect facing these leaders of Japan, the 
accused in the dock here, was a dark one in-
deed. Could anyone possibly preserve for 
their ever growing population any measure 
of security and self-existence? But some-
thing must be done - a decision must be 
made it was the responsibility and the 
duty of these men to make that decision, 
taking into serious account the best interests 
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of their people and of their nation. If 
it was war, so be it. To act even when to 
act without adequate preparation is better 
than not to act at all, or to act when 
danger impinges is preferable to enduring 
it passively, even if the way beyond Is 
unknown. 

That Japan's decision was not un-
expected has been fully recognized. The 
proof is binding. After the Hull note was 
dispatched the "first overt act" was antici-
pated - and soon. To expect and prepare 
for the commission of an overt act the 
United States impliedly recognized that 
Japan would exercise her right of self-
defense. That she did so was no surpise 
to the U.S. authorities. Therefore, even 
if an investigating body was to judge in 

the 
its entirety/situation in which Japan was 
placed, as was contemplated in the Nuremburg 
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decision, it could not fail to find that Japan 
(16) 

by its decision of 1 December acted purely 
in self-defense. 

Under all the circumst ances in the 
case, as argued above, there is no shadow 
of doubt regarding the fact that in starting 
the Pacific War TOJO and the government 
of Japan exercised the right of self-defense, 
which was Japan's fundamental right as an 
independent nation. We submit that the allega-
tions of the Prosecution that the war was 
aggressive and in violation of the Kellogg-
Briand Pact be herewith rejected by the Tri-
bunal . 

ARGUMENT OF PROSECUTION ON RIGHT OF SELE-
DSFENSE 

The Prosecution attempted to refute 
the defense contention of the right of self-
defense in two instances; "Crimes Against 
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(17) 
Peace" and "Expansion of Aggression to the 

(18) 
rest of East Asia and the Southwest Pacific". 

Two points are stressed in its argu-
ment. In the first place it is rioted that 
the limitation of the right of self-defense, 
is applied in the narrowest possible sense 
to Japan, while interpreted in the broad-
est fashion from the American standpoint. 
And, secondly, that the authority rests 
solely with the United States to decide 
the propriety of the execution of the poli-
cies established by Japan with a view to 
solving the China Incident; it being pre-
supposed, by the United States, that such 
an endeavor was doubtlessly to be considered 
as aggressive war and therefore an unlaw-
ful act, and upon this false premise all 
its theories are based. 
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With reference to the first point, the 
Prosecution on one occasion did limit the 
right of self-defense to the instance where 
a nation was defending its territory from 

(19) 
attack or invasion by another nation. On 
another 0 C GC. sion it admitted that the right 
of self-defense could be exercised in the 

( 2 0 ) 

event of a reasonably anticipated armed attack 
and, again, in a third situation, it stated 
that self-defense would only be- recognized 

(21) when "in defense of what one already possesses 
In consequence it labors to imply that 

the contention of the Defense, that the Paci-
fic War was initiated in self-defense, is 
unjustifiable since it does not come within 
the purview of the foregoing classifications. 
Yet, on the other hand, it is surprising to 
perceive on what a comprehensive basis the 
same question is interpreted by the Prose-
cution in relation to acts on the part of 
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America. In order to justify the freezing 
of assets in concert with Britain and the 
Netherlands, the Prosecution alleges the 
right of self-defense for the United States. 
It represents: "Realizing that the United 
States and others were confronted not with a 
question of avoiding that (War) risk b.ut 
the problem of preventing a complete under-
mining of their security, President Roosevelt, 
in order to make It definite and clear in 
the self-defense of the U.S. on 26 July 

(22) 
1941 froze all Japanese assets in the U.S." 

The stationing of troops in French Indo-
China was conducted in accord with a mutual 
agreement between Japan and France, as will 
be treated later In our summation. Needless 
to stress here, England and the Netherlands, 
as a counter-measure, unlawfully froze Japanese 
assets in disregard of their respective trea-
ties of commerce and navigation with Japan, 
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and. the United States acted, in conspiracy 
with them, an act undoubtedly in violation 
of international law. The Prosecution, how-
ever, attempts to justify the act of the 
United States by saying that it was a right-
ful exercise of self-defense. It 13 S trange 
to reflect that elements for self-defense, 
which are invented for Japanese applications, 
are not mentioned , and neither are situations 
such as the invasions of American territory 
nor the defense of what America already 
possessed, referred to or proved. It is 
further seen that the Prosecution, adopting 
the same theory advanced by Secretary Hull, 
appears to consider it to suffice as a con-
dition to exercise the right where the Ameri-

(23) 
can "way of life" is exposed to danger. 

Proceeding in no way from its point of 
view, it concludes, in a final analysis, 
that Japan had no right to invoke the right 
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of self-defense even if the facts were that 
"unprecedented aid" was extended, as was ad-

(24) ' 
raitted in this court, to Japan's opponent In 
order to hamper the solution of the China 
Incident, in which effort Japan was expend-
ing her utmost resources at the risk of her 
own fate. And, too, this bizarre' and flatu-
lent conclusion was reached in disregard 
of all the evidence produced in this trial 
concerning acts directed toward an over-all 
undermining of the integrity of japan and 
her people's right to self-existence and self-
respect. Never could such rash nonsense be 
reduced to a fair and just interpretation of 
international law. 

Referring to the second point featuring 
the argument of the Prosecution, it appears 

<25) 

to be this: that the authority rests solely 
with America to pass judgment on the propriety 
of the measures taken to settle the China 
Incident; that in accordance with the pre-
ceding power the United States gave decision 
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to the effect that Japan's measures to 
solve the China Incident were aggressive and 
no less unlawful, and that, therefore, against 
such steps as adopted by the United States 
to check the foregoing Japan no longer re-
tains the right of self-defense, regardless 
of whether they would imperil the integrity 
of Japan or could be legally justifiable. 

But on the part of Japan it cannot 
be in the least understandable how the 
United States crane to be authorized with the 
decisive power to pass sublime judgment on 
the propriety of policies (the KONOYE prin-
ciples) instituted by Japan with the pros-
pect in view of solving the China incident. 
Among the allied nations joining in the 
indictment against these accused, England 
then had already recognized that actual 

' • (26)-
hostilities Were in progress in China, and, 
to contribute to a settlement, closed tem-
porarily the Burma route. France announced 
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the Franco-Japanese Joint Statement on 
27 September 1940 with an understanding to 
approve the Greater EPst Asia Policy, as 

(26-A) 
will be later covered. The U.S.S.R, con-
cluded on 13 April 1941 a treaty promising 
to remain neutral in case of conflict 
between Japan and other nations inclusive 

(26-B) 
of the China Incident. Thus, how could 
it follow or be consistently maintained 
that the United States was the single nation 
whicn was endowed with the power to pass 
judgment on the Incident in her own pecu-
liar individual fashion? 

The Prosecution argues sturdily that 
because Japan did not proclaim war in the 
process of the China Incident she therefore 
disclaimed the rieht to demand the neutrality 

(27) 
of other nations. But it is not attributable 
to such technical formulae - the notifica-
tion of -war - that the principle of neutral!-' 
ity was generated and developed from early 
days under international law. It is equally 
derived from the theory that any independent 
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state reserves the inherent capacity to 
judge for itself of its own act, as well 
as from the .real nature of war. A nation 
in the process of extending overwhelming aid 

( 2 8 ) 

to a belligerent nation should with reason 
anticipate to encounter the likelihood Of 
an exercise of self-defense by the other 
belligerent should that aid be intensified 
to a certain dimension, and particularly 
so when the latter belligerent was fighting 
desperately at the risk of her own destiny. 
Moreover, it made little difference whether 
this fatal war was or was not in reality a 
declared war. It has been admitted by the 
Prosecution, "that some in the U.S. feared 
that this (the concentration of U.S. war-
ships in Hawaii) and the embargo policy 

(29) might lead to war cannot be denied," 

The United States was not a member of 
the League of Nations, while Japan had 
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'withdrawn. When two intact sovereign states, 
each maintaining their own act to be law-
ful, gradually intensify oppressive measures 
to an extent where war could be anticipated 
by each other it is, then, inevitable for 
either nation to resort to the exercise of 
its right of self-defense when the extreme 
limit is exceeded. Such a type of oppres-
sion or the rendering of aid and support 
to one's opponent is, in general, more dis-
tressing to the one who suffers than by 
the one inflicting it; relations between 
Nations after all being no less different 
than between individuals. 

To sum up this portion of the argument, 
there is 110 persuasive evidence pre-supposed 
by the Prosecution that Japan had no claim 
to the right of self-defense: both are pre-
judicial opinions which have no standing 
in international law. 
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STATIONING ON TROOPS IN FRENCH INDOCHINA 

This was not an unlawful act, and 
neither was it an act of aggression. As is 
perfectly apparent from the foregoing repre-
sentations, the question whether the station-
ing of Japanese troops in French Indo-China 
was done in violation of international law 
or treaties is a momentous one. It affects 
in this case the decision of the Tribunal 
on various important issued, including, 
among others, that of the existence or non-
existence of the right of self-defense. It 
requires a careful and a sincere examina-
tion. We shall not burden the court by 
rehashing the manifold facts in issue, 
but shall confine our discussion to the 
nature of those matters merely from the law 
point of view. 
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We shall first take up the stationing 
of troops in the northern portion of Indo-
china effected in the autumn of 1940, the 
details of which have been stated auite fully 

("30) 
by the defendant TOJO in his testimony. The 
object to be achieved lay exclusively, as 
stated by TOJO, in meeting the necessities 

(31) of military operations aaainst China. KONOYE' 
(32) 

"Outline of Japan's Basic policy" indicates 
with preciseness that the principal mission 
of the second KONOYE Cabinet was the speedy 
solution of the China Incident. In order 
to succeed it was imperative that Japan im-
pede in some way the unlimited supply of 
armaments and war materials shipped to Chiang 
by third party nations. This objective is 
in itself not an unlawful act as is exempli-
fied by England in heeding the request of 

(33)" 
Japan, and closing the Burma route. 
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As is represented in TOJO's Affidavit, 
(34) (35) 

and in Exhibits 618-A and 620 of the Prose-
cution, the stationing of troops in Indo-
China was negotiated between Foreign Minister 
MATSTJOKA and French Ambassador HENRY, an agre 
ment being reached and official documents 
exchanged on 30 August 1940. The official 
note from. Ambassador HENRY to MATSNOKA is 

(36) 
contained in Exhibit 620, Appendix 10-1, 
while the reply of MATSTJOKA to the note is 

(37) 
in the same Exhibit, Appendix 10-2. Accord-
ing to this exchange of notes the Govern-
ment of Japan gave its assurance to the 
Government of France that she would respect 
all the rights and interests of France in 
the Far East, especially the territorial 
integrity of Indo-China, and the sovereign-
ty of France in all parts of the Union 
of Indo-China, and that the facilities pro-
vided by French Indo-China should not be 
of the nature of military occupation. 
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To wit; a mutual understanding, lawful and 
just, had been freely reached between the 
two nations. Some difficulties on minor 
points were encountered, and it did happen 
that Japan found it inevitable to set a 
deadline and demand freedom of action, but 
the agreement respecting these details was 
signed slightly after the established time 
limit on 22 September 1940. 

However, the French Government was 
not restrained by this event, and on 27 
September announced a joint communique 
with Japan concerning the complete under-

(38) 
standing. In paragraph I of this joint 
communique it is stipulated that an under-
standing was attained in a friendly manner 
between MATSUOKA and HENRY directed toward 
promoting the establishment of a new order 
in East Asia and the settlement of the China 
Incident. It further states that "The 
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Japanese Government gives assurance to the 
Drench Government that she intends to re-
spect the rights and interests of France 
in East Asia, especially the territorial 
integrity of Indo-China and the sovereign-
ty of France to all of the Federation, and 
the French Government consents to afford 
the Japanese Government special facilities 
in I r, do-China for the Japan a Army and 
Navy necessary in the execution of their 
operation". Furthermore, a conference 
between the Japanese and French military 
authorities was held at HANOI with the pros-
pect of attaining a concrete agreement on 
tho offer of military facilities mentioned 
above, and by 22 September this had reached 
a satisfactory and smooth conclusion. 

It is maintained by the French Prose-
cutor that the MATSTJOKA -HENRY understanding 
and joint communique had evolved under some 
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brand of pressure, but the Defense deny 
vehemently that any pressure was applied 
at any time during the entire course of the 
proceeding. However, such a charge gives 
rise to a question of international lav?. 
Since earliest days there has been a re-
cognized doctrine effecting international 
treaties and conventions. An International 
treaty or a convention would not be affect-
ed by the imposition of pressure upon the 
nation or nations concerned contrary to 
private contract. It might afford a ground 
for the invalidity of a treaty if threats 
or other pressure were applied against the 
individual person who happened to be in 
charge of concluding the treaty. Even 
If, however, pressure wore applied to 
the party concerned having sovereignty the 
treaty would not be invalid on that ground. 
It is no error, we contend, to conclude that 
authorities In international law have reached 

(39) 
full accord on that point. 
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Since the French Prosecutor does not 
insist that pressure was brought to bear 
by some one 'upon the person of Ambassador 
HENRY, the agreement and the joint Commun-
ique of 2? September 1940 do not warrant 
any attack whatever. Prosecution Exhibit 
(40) 

3847, dated 8 August 1940, does not alter 
this interpretation in the slightest de-
ar • . Even assuming, for the' sake of argu-
ment, that, some pressure had been brought' 
upon the Government of France, the agree-
ment ... no. the joint communique still remain 
in effect. The identical logic is appli-
cable to tile stationing of troops by Japan 
in southern Indo-China, but we shall reach 
that event later on in our summation. 

The Prosecution also charged that 
Japan used illegal pressure in the media-
tion of border disputes between French 
Indo-China and Thailand in the spring of 
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1911, and offerod rebuttal evidence in order 
(41) 

to sustain the charge. But the attempt was 
not too successful; it has not been estab-
lished by any convincing testimony that 
Japan exerted any direct op unlawful pres-
sure upon the French Government, much less 
upon the person representing the French 
Republic in that proceeding. In any event 
as a mediation of dispute between neighbor-
ing st: tos does not fall within any cate-
gory of crimes within the Charter here it 
is unnecessary to argue further. 

By May 1941 Japan and France had agreed 
upon a protocol relating to assurance and 
political understanding. The text is con-
tained in Exhibit 647. As to the situation 
confronting Japan in the summer of 1941, 
that Is shown in paragraphs 40 to 45 in 

(42) 
TOJO's affidavit, and in other evidence 
presented by the Defense during the Pacific 
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War phase of the case. We shall omit a repe-
tition of details, but to classify the situa-
tion we find, fi.-s.tly, the necessity to cut 
off traffic and communications via French 
Indc-Ghina between Chungking and its outside 
supporters. Secondly, there 'ere reports of 
activities by U.S., Britain and Holland that 
could be taken as military threats against 
Japan, Thirdly, economic pressure against 
Japan« E 'ourthly, hostile movements in Indo-
China, and, fifthly, the Dutch East Indies, 
acting secretly with the U.S. and England, 
was instrumental in breaking down Japan's 
commercial negotiations. Thereupon, the 
Japanese Government, on 25 June 1941, de-
cided upon a plan to promote her 'oolicies 

(43) 
in the South Sea area, and in compliance 
with these policies planned for a peaceful 
advance into French Indo-China. 

In his approach to the French Premier 
KONOYE, initially, on 15 July 1 9 4 1 dispatched 
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a loiter discreetly addressed to Marshall 
PETAIN, then the President of Prance, the 

(44) ' 
exact content being Exhibit 3,659, produced 
during TOJO1s individual defense. In his 
letter, the Premier emphasized particularly 
"As to Japan's obligations arising from the 
solemn international agreement concerning 
the territorial integrity and respect of 
the ee rereignty of French Tndo-China, the 
Japanese Government is determined to meet 
them most strictly. It may be needless 
to reiter^Lo here that nothing is further 
than its intention to evade any part of 
them." 

The negotiations took place at Vichy 
between Foreign Minister DARIAN and the 
Japanese Ambassador KATO. In his letter of 
22 July DARLAN cited the words of KONOYE's 
letter to Marshall PETAIN, requesting that 
these words be announced publicly In the 
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(45) form of KONOYETs Declaration. Pursuant there 
to Japan on her own initiative cited the com-
plete wording of that letter in the 29 July 
Protocol, which was signed by Prance and 

(46) 
Japan, 

At the time, the Vichy Government was 
widely recognized throughout the world as 
the legitimate government of France, and 
both a, ' "".ilted States and Japan had their 
ambassadors there. Moreover, Marshall Patain 
was ha: n officially recognized as head of the 
French Republic, and DARLAN was the offici-
ally recognized Foreign Minister. It is need 
less to say that there have been no charges 
or any proof submitted that these two in-
dividuals had personally been coerced or 
threatened in the course of the negotiations 
or in signing the Protocol. The Prosecution 
asserts that Japan applied pressure to 
France with the aid of Germany, but there 
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is no proof to substantiate the allegation. 
On the contrary, it has been shown that 
Germany refused, to interfere in the negoti-
ations. Japan carried thorn out in a decent 
and friendly manner, as h, s been indicated 
above, and she never exerted pressure of any 
type either to French governmental officials 
or to the nation. But even if France had 
fancied coercion in some manner It would 
not .̂i-tiato the exchanged documents or 
the Protocol, applying the generally accept-
ed principle of international law previous-
ly cited. 

Because of the usual formalities, the 
date of signing the exchanged instruments 
was 29 July 1941 j but the concrete under-
standing had already been concluded on 
21 July. Both Japan and France according-
ly notified their respective representatives 
In French Indo-China, whereupon these 
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Representatives in turn reached an amicable 
agreement, and thus commenced the stationing 
of troops, which has been described to the 

' (47) 
Tribunal by the witness HIGASA, Ken. 

To summarize briefly, although it is 
natural that different nations should have 
differont political demands, the criterion 
in deciding whether an act is illegal, or 
wheth r it is of an aggressive nature, can 
only be sought in treaties or conventions 
themselves agreed upon by the free will of 
sovereign states. In the light of that 
doctrine we believe that the inevitable con-
clusion that may be reached Is that on both 
occasions the stationing of troops In French 
Indo-China were acts recognized as lawful 
under International law. 

We admit that there might have been 
some difference, or some conflict, even, 
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in the ideals concerning the methods of solv-
ing the then existing world problems between 
Japan and the western powers. Bat the merit 
or demerit of the process belongs to politics 
which history alone can decide, end has 
nothing to do with the question of legality 
or illegality in the body of international 
law. Nevertheless, the United States, Great 
Britain and the Netherlands, all clamped down 
the freezing order against Japan, ostensibly 
in retaliation to the advancement into south 
French Indo-China„ 

(47-A) 
The Prosecution rashly seeks to prove 

the character and scope of Japan's southern 
policy by quoting a document entitled, "A 
Tentative Plan for the Policy towards the 
Southern Region" which it discovered in the 

(48) 
cover of Exhibit 628. It asseverates that 
according to this document the objective of 
Japan's penetration into southern regions 
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consisted in the first stage of the entire 
area west of Hawaii, excluding for the moment 
the Philippines and Guam. It further attempt 
to prove by this document the Japanese stra-
tegy concerning those regions. These- allega-
tions on the part of the Prosecution sound 
almost ridiculous to the Defense, for we 
have repeatedly explained before this court 
where matters of such importance, involving 
the fundamental policy of the Japanese 
nation, as well as of the Supreme Command, 
wore to be definitely decided. It is pre-
posterous to imagine that such a matter 
could have been decided without the approval 
of the High Command. In fact, the very 
title of the document, "A Tentative Draft 
e t c w e l l supports our contention. We 
are unable to ascertain whether it was 
suggested to the Government by some private 
parson or drafted by some minor government 
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official in or outside his official duties. 
At any rate, it is apparent on the face of 
the document itself that It was never offici-
ally adopted. 

The witness SATO, Takegoro, testified 
as follows: 

"This document doss not bear the 
haiao of the compiler, nor is there any 
seal or signature affixed thereto of 
the persons concerned with the matter 
or those who examined the document. 
Consequently, it Is not clear whether 
or not the original of this document 
was prepared by the Ministry of Foreign 

(49) 
Affairs." 

Since, however, there was a certificate attest 
ing to the official character of the docu-
ment by the'Foreign Ministry, the Witness 
further testified relative to the meaning 
of the term "official document" as the term 
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was used by the Foreign Ministry. He stated: 
"By official documents were meant all docu-
ments which were filed in the Foreign Qfvj , 
and which had something to do with the activi 
ties of the office as a government organize-

(50) 
tion." Therefore, the document relied upon 
by the prosecution belonged to that cate-
gory of official documents which the Foreign 
Office obtained and kept as reference materia 
as a governmental agency. 

Furthermore, the plans set out in the 
document do not correspond with the Japanese 
policies which were actually adopted at 
that time and thereafter. For example, this 
document (Exhibit 628) suggests that the 
Chiang Kai-shek forces be utilized in occupy-
ing French Indo-China whereas, in reality, 
just prior to the date of the document 
(September 1940) as well as a year later 
Japan formally declared that she would 
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rcspect the territorial integrity of French 
Indo-China and that of the sovereignty of 
France in that area. 

One of the gravest issues in this 
whole case pertains to the purpose of 
Japanese plans with regard to the southern 
regions. We' might well agree that this 
issue is the key to the complex matters 
involved. It would therefore be highly 
dangerous to decide a question of such seri-
ousness on the basis of a dubious document 
lacking provable authorship. Japan's nation-
al policies in the autumn of 1940, including 
the policies for the south, are set forth 
in the "Main Points in Regard to Dealing 
With the Situation to Meet the Change in 

(51) 
World Conditions," which was decided upon 
27 July 1940 jointly by the Government and 
the Supreme Command. We can apprehend no 
justifiable reason why in spite of this 
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official and compelling proof the Prosecu-
tion injects here, and relies upon, such a 
questionable source. 

THE PACIFIC WAR WAS NOT PREMEDITATED 

Prior to the autumn of 1941 no one in 
Japan had anticipated, planned or prepared 
a war to be waged in the southwest Pacific 
against the United States, Great Britain, 
the Netherlands and other western Powers• 
This is a true statement of the facts, which 
are corroborated by the proof adduced that 
the Pacific War inevitably resulted because 
of Japan's necessity to exert her right of 
self-defense, and that her leaders, rely-
ing upon that right in all sincerity, had 
no other alternative. 

We deduce from the charges in the 
Indictment that the-Prosecution maintained 
that the Ivlanchurian and China incidents 
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and the Pacific War were a closely connected 
series of events based specifically upon 
some overall long range plan. These allega-
tions are palpably without merit, and : 
utterly unsupported by competent evidence, 
as will be later indicated. 

To understand the situation in recent 
years as affecting Japan it should be mind-
ful to recall certain occurrences. About 
the beginning of the 20th Century Japan-
obtained Formosa from China, leased the 
Liaotung Peninsula, and secured various 
rights and interests in Manchuria and Mongolia, 
These were so-called vested rights and in-
terests based on treaties concluded in accor-
dance with international law, and for the 
abolition of which lawful diplomatic pro-
cedures had to be followed. It was, there-
fore, strictly unwarranted that China, in 
lieu of complying with the proper remedy, 
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had recourse to unlawful means such as 

boycott of Japanese goods, threats, and 

murder in her attempts to divest Japan of 

these vested interests. It is represented 

that China was responsible for these pro-

vocative and aggressive actions. It was 

only the dire need for self-defense on 

tf j part of Japan against these depreda-

tions that lead to the Ivlanchurian end 

Chi.ua Incidents. No one initiated these 

events wilfully. After the Marco Polo 

bridge affair in July 1937, the distur-

bances with each passing month spread 

wider and wider. Much concerned, Japan 

inaugernted and endeavored to carry out 

a policy of uSino-Japanese amity, a common 

anti-Comintern front and economic coopera-

tion, all with the hope of smoothing out 

the turbulent East Asia situation. Inas-

much as tho protagonist was not the Chinese 
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people themselves Japan encountered serious 

obstacles in making headway, for, unlike an 

ordinary war, mere military strategy did 

not meet the purpose. This unusual cir-

cumstance made impossible an early consumma-

tion of the China Incident. To worsen 
f 

matters another hampering factor affecting 

a settlement came to light; the aid supplied 

to Chungking by the United States and Great 

Britain. 

This latter impediment to a peaceful 

solution was unsurmountable, and in some 

way must be removed. Japan requested 

these two great powers to reconsider their 

position, and towards that objective the 

Japanese-American negotiations were opened 

in the spring of 1941. Unfortunately, 

however, these negotiations failed of 

their purpose, but meanwhile the Anglo-

American aid to Chiang became more overt 
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and more intensified until finally the 
conditions reached a highly critical stage, 
with the freezing of all Japanese assets. 
Japan was compelled, whether she liked it 
or not, to begin thinking of preparing 
for eventual hostilities with those nations 
who were closing her in relentlessly. 

As to the nature of Japanese prepared-
ness for war, we have heretofore In general 
defense summation Section L submitted sub-
stantial proof that Japan had neither plans 
nor armaments for aggressive action, so 
at this time we shall merely comment on 
some portion of the argument presented by 
the Prosecution. 

In that argument it uses the title 
"Alliance with Axis Powers to Prepare for 

(52) • (53) 
Aggressive War," ana refers therein to the 
develop..; ait and purpose of the Italy-German-
Japanese Tripartite Alliance concluded in 
1940, inferring that the purpose of the 
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alliance was to prepare for the waging of 
the Pacific War late in 1941. 

But to argue inferentially thus is an 
absurdity. The Pacific War was a possi-
bility from Japan's viewpoint only when 
there w s no others alternative in sight for 
her protection and her endurance as a 
nation. It is contrary to fact to infer 
that Japan entered into an alliance with 
other nations one year previous to the war 
in order to make prepartions for that war. 
As it is an important consideration in 
tads trial the matter should be made clear. 

The purpose of the Triparty pact was 
(54) " 

as TOJO explained in his testimony, "to im-
prove the international position of Japan 
and thereby operate as a factor in the 
solution of the China Incident as well as 
in preventing the spread of the European 
War to East Asia." This anxiously sought 
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realization of the Japanese leaders who 
were responsible for their nation's safe-
ty, is amply supported by documents intro-
duced by the Prosecution - no less. We 

(55) 
refer to Exhibit 553, the minutes of 

Privy Council of 26 September 1940; Ex-
(56) 

hi "bit 43, the text of the Tripartite Alli-
(57) " 

ance, and Exhibit 554, the Imperial Re-
script promulgated at the conclusion of the 
pact- These exhibits beyond doubt por-
tray the precise purposes to be the accelera-
tion of the conclusion of the China Incident 
and the prevention of the spread of war to 
East Asia, which, in other words, meant a 
supreme effort on the part of Japan to avoid 
armed conflict with the U.S. and Britain. 
From Exhibit 553, the Privy Council Meeting, 
we quote: "according to the explanations of 
the Ministers of State, at this time when 
the China Incident is still unsolved, the 
recent attitude of the United States towards 
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our country has gradually stiffened. 

The attitude of the Chungking Government 

and other count'r* es •antagonistic to our 

country have also been Influenced by this 

attitude; the international position of 

our country has become more and more diffi-

cult, and we cannot but bo gravely concern-
(58) 

ed over the future." These measured words 

of hue men experienced in world affairs, 

of themselves, are strongly persuasive as 

to whv tills alliance was necessary. The 
(59) 

Privy Co xcillors say further: "there is 

neeu to cake steps to prevent, as far as 

possible, the inciting of Great Britain and 
America as a result of the conclusion of 

( 6 0 ) 
the treaty" and also: "the three countries 
confirm the fact that the articles of this 

treaty shall in no way affect the existing 

political situation between these three 
(61) 

countries and the Soviet Union." The do-

cument is self-evident: the Prosecution 
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has completely missed the point or sees it 

with a j cam diced eye. 

Now we should like to make some observa 

tion regarding the excraorcLi nary species 

of evidence introduced in this connection 

by the Prosecution. At the time, the nation-

al policy of Japan was definitely formulated 

according to its nature, at the Liaison 

Conf-'Tjnce, the Imperial Conference, in 

the Privy Council or at the meeting of the 

Cabinetc Certainly the members of this 

Tribunal, after a deluge of exposition, 

retain no doubts as to the authenticity of 

that stateAnt. The texts of the proposal 

which had been approved by these untrammel-

ed official agencies of government, and 

the opinions expressed publicly in their 

support were wittingly the views of the 

state. Others who may have sounded off 

their individual conceptions or prejudices 

cannot judicially be contemplated as repres-

enting the national policy. 
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Tile Prosecution has frequently em-

phasized that those among the accused who 

at one time opposed certain measures during 

the formation of national policy are not 

now exempt from responsibility by reason 

of that opposition when these same measures 

were approved later. We submit the t the 

same logic is applicable to those accused 

who held beliefs more at variance with or 

more radical than the policies finally 

adopted officially as a last resort. 

That some of them had proclaimed their 

radical opinions prior to the official 

decision is proof positive that they were 

speaking as individuals for personal 

aggrandizement, perhaps, but not assuredly 

excathedra. A glaring example is noticeable 

in the Prosecution's naive utterance "when 

MATSTJOKA promised Hitler to make a favor-

able decision at an opportune time he asked 

that the matter discussed be kept secret. 
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He did not even want to tell the Emperor 
or Premier KONOYE." Such futility!' The 
Defense does net know whether this oddment 
is true or untrue, hut it does know from 
proof submitted that the Japanese Foreign 
Minister was shorn of all power or authori-
ty to make any commitment binding the 

( 6 2 ) 

Supreme Command before his departure on 
the European excursion. 

is a Japanese, it is extremely doubt-
ful that he made the statement. It is more 
likely that it germinated in German soil, 
but, nevertheless, assuming such a dis-
cussion did take place, the pleasantries 
of a restricted agent cannot be imputed 
to formal governme n uQ. 1 intention and con-
firmation. This is but an extreme illustra-
tion of a misconceived notion desperate-
ly clutched at by the Prosecution to prove 
the most serious charges that can be made 
against human life, but this is not alone 
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an isolated example, in this extended trial, 

of the use of unauthorized statements made 

by someone or another during serious interna-

tional disturbances and diplomatic negoti-

ations which have no relevancy whatsoever 

to the established policy of the Japanese 

nation. Japan was not unique to this form 

of exhibition. All nations suffered from 

the misbegotten diatribes of over-zealous 

patriots, and the plague has not yet sub-

sided, and never will. But that such mis-

guided but serious utterances should be 

utilized in the trial of high government 

officials, which have nothing to do with 

national policy, is utterly beyond our com-

prehension . 

The Prosecution, too, indiscriminately 

gathers up dusty documents discovered in the 

Foreign Office, which have been filed if 

pertaining in any way to that office 3 S 3 
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government agency, and inflates their ego 
to the point of arguing that they are 
very important papers indeed in proving 
that these accused ore guilty of the out-
rageous charges perferred against them. 
But most of these documents are singularly 
innocuous, and are filed away by some one-
tracked minded servitor the same as in 
any ..nlightened country. 

For example here, the Prosecution 
(63) 

has perspired over Exhibit 551 in its en-
deavors to declare the Tripartite Alliance 
something other than what it purported 
to be. The exhibit was filed as a document 
pertaining to a Privy Council meeting on 
16 September, but the records show that 
there was no Privy Council meeting on that 
day. It was on 19 September that the 
Imperial Conference was held and the de-
cision reached to conclude the treaty. 
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It is impossible that a Privy Council 
could have been held on 16 September to 
ratify a treazy concluded three days 
later. It might have been that someone 
arranged tentatively for a Privy Council 
to be held on 16 September, but that is 
far removed from.the actual happening, and 
just goes to show how much reliance can 
be placed on some of these questionable 
doc u ".e:its. 

Exhibit. 550 bears no date neverthe--
less the Prosecution contends it is a 
record of an Imperial Conference on 

(64) 
16 September. But that is imaginary; 
no such Conference was held. There is 
no precedent in Japanese history of hold-
ing two Imperial Conferences-within a 
period of three days on the same subject. 
The explanation contained in that docu-
ment, as we have pointed out, bears the 
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title, "Draft of the Foreign MinisterTs 
(65) 

Explanation of the Three Powers Pact". 
Hence it does not carry any explanation 
of the Foreign Minister hut contains 
a draft of what might have been explained 
in part or in whole if a Conference had 
been held on that day. Accordingly, this 
document also was probably prepared in 
a;v m eipation of something by someone for 
future, use, and was simply retained in 
the foreign office as reference material. 
But it Lad no effect on actual state 
decisions „ 

As for Exhibit 541, according to the 
certificate of authenticity, it is not a 
document compiled at the time the subject 
matter was considered, but was compiled 
by the Foreign Office during the period 
covering March and June 1946. In the 
contents of the Exhibit although a 
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certain part coincides with the actual facts 
occurring in September 1940, other parts 
do not tally with these facts. (For example, 
the portions following "explanation" in 
15th line, Tr. 6,308). While it was de-
cided on 19 September that a joint declara-
tion of Japan and Germany was not to be 
issued, the following appears in the ex-
planation, "In the light of the situation 
now prevailing in this country and abroad, 
it is of urgent importance that, to meet 
the immediate needs of the situation, a 
joint declaration such as 1 and 2 under 

(66) the Basic Principle should be issued," 

We submit again, if the Tribunal pleases 
that allegations and assertions based upon 
these and similar documents indiscriminate-
ly cannot be credited with any reliance 
in these proceedings. 

(66) Tr. 6,308-9 
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Excluding that type of evidence, which 
we are bound to do, it is manifest tta t the 
sincere purpose of the Tripartite Alliance 
is nothing more than was stated in the TOJO 
affidavit, It was not a means for war pre-
paration against the U.S. and Britain but 
was designed as a means to avoid such a 
war. It is true there is evidence of 
concern by the Privy Council regarding 
war against these countries, but that was 
by reason of the clause in the pact read-
ing, " if and when any one of the signa-
tories be attacked by any power not presently 
engaged in the European War, or the China 
Incident, the other two shall come to the 

(67 ) -

aid in the Three Power Pact," It followed 
that if America would attack Germany out 
of some ambition, and not because of the 
necessity of defending herself, the obli-
gation of Japan was to participate in 
the war, 
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On this point the Prosecution ridi-
cules the peace that was sought by Japan, 
likening it to peace sought by burglars. 
The analogy aside from being intemperate 
is definitely misplaced. It springs from 
a one-sided observation, minus even a 
trifling investigation of the facts, that 
the new order conceived by Japan in East 
Asia was fraudulent. 

On the contrary, from Japan's view-
point, and with complete knowledge of all 
the facts, the new order designed for the 
solution of the China Incident based upon 
KONOYE's Three Principles was considered 
to be the best not only for China and Japan but 
also for the peace of the Orient. Japan 
and her security were bound up closely in 
the turbulent situation: she was not view-
ing it as some other nations far distant 
from the danger point, and without precise 
information. It was her job and her duty 
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to work out the problem in the manner.she 
believed to be best for all concerned. 

It is only normal to contrast a third 

party who obstructs such a plan with a drun-

ken driver who impedes and snarls up all 

traffic. It is also a perfectly normal 

proceeding for an independent state to 

take precautions against such obstruction, 

and also to appeal to other nations for 

friendly support in the undertaking. 

The Prosecution further assailed 
Japan for concluding an alliance with a 
Hitler who absorbed Austria into Germany, 
and with a Mussolini who invaded Ethiopia, 
but speaking generally, in concluding an 
alliance the only question is, the pur-
pose of the alliance itself. The interna-
tional custom prevailing among nations at 
that time required no investigation of 
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the past of a nation with which a treaty 
was to be concluded. During the second 
world war, not long before Soviet Russia 
entered into an alliance with Great 
Britain, and formed a united front with 
America, she invaded Poland and absorbed 
Rumania. It was the Soviet Union, too 
that had been held an aggressor at the 
Council of the League of Nations on 
account of her invasion of Finland. 
As for Great Britain, her dispatch of 
troops to IRAN cannot be dismissed al-• 
together as being non-aggressive. 

At any rate, regardless of the 
mis-conceived motives of the Prosecution, 
the Tripartite Alliance of September 
1940 was not a preliminary move to pre-
pare for the Pacific War. That war, as 
has been preponderantly proved here, was 
a war for which Japan had made no prepara-
tion: it was a war into which she was 

- 84 



Def. Doc. 2988 
Section N-24 

propelled by forces entirely beyond the 
control of her leaders to counteract* 
And it was not until after the outbreak 
of war, on 11 December 1941, that Japan 
entered into a true military alliance with 
Germany. 

THE NINE POWER TREATY AND THE SITUATION ON 
JAPAN IN 1941 

TOJO is charged in the Indictment as 
a conspirator for planning and preparing 
a war in violation of international law, 
treaties, agreements and assurances against 
China. 

When we study the circumstances of 
the outbreak and progress of any modern 
war, we can make the following generaliza-
tion: when an incident, comparatively small 
occurs between any two nations especially 
when that incident affects the honor and 
prestige of either nation, one of these 
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two nations will use military force upon 

the other, and the other will tlen meet 

the challenge by the use of a greater 

force; to meet which in turn, the former 

will increase its force to surpass the 

latter's strength. 

By such a manner of progression a 

trifling affair assumes major propor-

tions. In this way the first world war 

developed. 

The China Incident also took the same 
course of enlargement and finally be-
came a conflict tantamount to a war in 
which both sides had to send several hund-
reds of thousands of soldiers to the front 
contrary to the will of the leaders of 
both nations. 

The Prosecution asserts that the Lukuochau 

Incident was deliberately planned and carried 
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out by the Japanese Army on the spot, 
but it has failed to establish that fact 
by competent evidence. 

The witness to this assertion brought 
by the Prosecution from China did not 
offer convincing proof. The allegation 
to regard the China Incident as. a War 
that Japan planned and waged in disre-
gard of the Nine Power Treaty is utterly 
out of the question in the light of the 
evidence. 

Notwithstanding the will and efforts 
of the Japanese government, which con-
sistently maintained a policy of non-
aggravation and local settlement policy, 
the Incident, in fact, came to assume a 
size comparable to great hostilities. 

Under these circumstances,never con-
ceiving such a situations, it became im-
possible for the Japanese Government to 
follow to the letter the Nine Power Treaty. 
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In other words, Japan did not violate 

the Treaty of its own volition but she 

fell into a situation where the enforce-

ment of the Treaty to the letter was found 

Impossible. 

We have elsewhere pointed out that 

during some fifteen years after the sign-

ing of the Nine Power Treaty five important 

incidents occured in the Par East which 

had not been anticipated at the time of 
(68} 

the conclusion of the Treaty* We will 

review briefly now the points regarding 

the above facts which we believe have 

been proved by the evidence. 

First of all we find that as a premise 

for the conclusion of the Nine Power Treaty 

China was to keep friendly relations with 

foreign countries. The Preamble states: 

"Desiring to adopt a policy to promote 

intercourse between China and the oiner 
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Powers upon the basis of equality of 
opportunity have resolved to conclude 

(69) 
a treaty for that purpose". 

Thereafter, however, China adopted 
as one of her governmental policies the 
rejection and aggravation of the Japanese, 
This was a rabid departure which 'had never 
been contemplated at the time, of the con-
clusion of the Treaty. 

The Lytton Repo: t says: "Having started 
upon the road of international co-operaton 
for the purpose of solving her difficulties, 
as was done at Washington, China might 
have made more substantial progress in the 
ten years that have since elapsed had she 
continued to follow that road. She has 
only been hampered by the virulence of 
the anti-foreign propaganda'which has been 
pursued." 
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"In two particulars has this been 

carried so far as to contribute to the 

creation of the atmosphere in which the 

present conflict, arose — namely, the use 

made of the economic boycott(to which refer 

ence is made in Chapter VII), and the intro 

duction of anti-foreign propaganda into 

the schools" 

"Unfortunately, more attention has 

been given to the negative than to the con-

structive side of nationalism in the educa-

tion of the young. A perusal of the text-

books used in the schools leaves the im-

pression on the mind of a reader that 

their authors have sought to kindle patri-

otism with the flame of hatred, and to 

build up manliness upon a sense of injury 

As a result of this virulent anti-foreign 

propaganda, begun in the schools and carrie 

through every phase of public life, the 
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students have been induced to engage in 
political activities which sometimes have 
culminated in attacks on the persons, home.v 
or offices of Ministers and othor authori-
ties, and in attempts to overthrow the 
Government 

The incidents resulting from the re-
jection and insolence to the Japanese 
policy occurred throughout North, Central 
and South China around 1936 to 1937, 
including those at Chengtu, Pakhoi, 
Swato, Canton and Shanghai, amounting in 
all to hundreds. Such a state of affairs 
was never imagined at the time of the 
conclusion of the Treaty. 

The second innovation was the estab-
lishment of a new policy by the Chinese 
Communist Party, in accord with the 
resolutions of the Seventh General Meeting 
of the Comintern held in Moscow in 1935. 
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Its main points were as follows: 
(1) China will concentrate her 

anti-foreign movements on Japan; 
(2) For that purpose, the 

Chinese Communist Party will coalesce 
with other parties in China and form 
in common among them an anti-
imperialist front. This policy was 
put into practise as a result of 
the settlement of the Sian Incident, 
which occurred in the winter of 1936. 

It should he noted that the Comin-
tern's design from the very beginning 
had been to propagate Communism all over 
the world to the ultimate destruction of 
the capitalism of Britain, America and 
Franc e. 

> 

The above-mentioned new policy of 
the Chinese Communist Party was, in that 

* J 

stage, aimed at Japan, but its ultimate 
. - q? 
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aim was set at still another objective. 
Therefore, such a consequence was an extra-
ordinary one, which the Nine Powers that 
gathered at Washington in 1922 neither desir-
ed nor expected. 

Thirdly, at the time the Washington 
Conference was held, armament limitation 
was generally desired, and the Armament 
Limitation Committee was considered the 
most important one. Also, in regard tr, 
China, recognizing that her continued main-
tenance of numerous troops was the main 
cause for her unstable political situation 
at that time, the Conference adopted the 
resolution to the effect that it was ardently 
desired that China immediately take effective 
steps to reduce her troops and military ex-

(70) 
penditures. Yet, developments thereafter 
showed that in spite of the resolution for 
the reduction of China's armed forces, 
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adopted at the time of concluding tho Nine 

Power Treaty, China not only made no efforts 

at all to reduce them, but even attempted 

their increase, maintaining a large stand-

ing army of 1,200,000 troops, and purchas-

ing up-to-date weapons. It could only 

mean one thing; she was engrossed in war 

preparations against Japan. This situation, 

likewise, was a great variation which had 

never been anticipated at the time the 

Nine Power Treaty was concluded. 

Fourthly, the Soviet Union in 1922 

was not yet a powerful state. Also, despite 

her being the neighboring country to 

China, she did not participate in tho Nine 

Power Treaty. Since that time, however, 

sho grew; to be a big power with extra-

ordinary military strength and became a 

menace not only to China, but to Japan 
( 70-A ) 

herself. In November 1921, without 

(70-A) Tr. 17,330 
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any previous understanding with China's 

Central Government, the U.S.S.R. concluded 

a treaty of alliance between herself and 

Outer' Mongolia, which provided for over-

all mutual assistance including military. 

In the face of this serious menace to East 

Asia it became inevitable for China and 

for Japan as well to make some prepara-

tions or to take some precautionary 

measures against it. 

Fifthly, an economic principle which 

prevailed throughout the world in the years 

of 1921 and 1922, when the Nine Power 

Treaty was discussed, was the so-called 

internationalism and laissez-faire policy. 

It was generally admitted that to cure the 

wounds inflicted by World War I depended 

the lightening of national burdens by the 

reduction of armaments, exploitation of 

resources, and the increase of national 
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income by'Tree- trade.' 'As" for the above, 
it'''may "not bo necessary for us to quote 
especially from addresses made by the 
representatives of various countries at 
the Washington Conference. ..Yet, during 
tho twenty-years since then,.contrary to 
expectations and desires, the world's1' 
economy- took a course in a diametrically 
opposite direction. As has been demon-
strated by the persuasive evidence pre-
sented by the Defense in connection with 
this case; with Groat Britain taking a 
step forward in the direction of protection 
ism, world economy since then headed for 

- - ->• • . • I _ 

what has been termed "bloc economy". Un-
der the circumstances neighboring' countries 
in East Asi a, especio lly- Japan and China, 
were forced to bring their - economic. ties • 
much closer. 
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The Nine Power Treaty sets no definite 
time of expiration. Such a treaty is said 

V 

to be concluded under the tacit condition, 
"if things remain as they are" (clausula 
rebus sic standibus). Accordingly, it may 
be said that in case things chan go con-
siderably in comparison to the situation 
at the time"of the signing of the treaty 
even unilateral cancellation of it is pos-
sible. Therefor 

e, in ca so the treaty falls 
into partial impracticability, we assume 
the t it would be permissible to observe 
the treaty within the bounds of possibility, 
maintaining the original spirit and 
essence of the document as it was. To 
carry out the treaty within such limits 
cannot necessarily be branded as treaty 
violation. Such an extraordinary situ-
ation, however, could never last long, so 
in the negotiations between Japan and the 
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United States in 1941, such a revision of 
the international agreement as would make 
it adaptable to the existing situation in 
the Pacific, including East Asia, was re-
quested. And it was extremely regreteble 
that this suggestion did not successfully 
come Into re a 11 zl t i on. 

Til] GREATER EAST ASIA POLICY MVS NOT OF 
AGGRESSIVE NATURE 

In a modern war the war aims are of-
ten studied and decided upon after the war 
has actually broken out and progressed 
to some extent. This may be due to reasons 
such as the following: 

Hostilities may start from some un-
expected accident or unforseen event quite 
outside the intention of the responsible 
persons of the nations concerned. But 
a country, once entering into war, has 
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to fight it out at any sacrifice. War nece 
sarily entails damages and losses, end 
at times also involves the control of 
occupied areas. It becomes, again, 
necessary to take some measures for the 
preventing of a recurrence of such mis-
haps in the future. It does not matter 
which of these reasons is the most 
salient. At any rate in the case of World 
War I, it was only in 1918 that the Allied 
Powers began to discuss their war aims. 
In World War II, also, the Allied Powers 
discussed their war aims at the conferences 
in Cairo and Teheran in November 1943, 
at the Yalta Convent:on in February 1945, 
and ct the San Francisco Conference in 
May 1945, Thus, tho war aims which are 
decided upon after the outbreak of the 
war cannot too hastily be regarded aggres-
sive only from the language setting it 
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forth, without first taking into considera-

tion the current situation of the time. 

This precaution in judging any war aims 

reached after the outbreak of the war 

equally applies, as a matter of course, to 

the case of judging measures to settle an 

incident the scale of which is on as 

large a plane as that of a war. 

Indeed, the China Incident, starting 

on 7 July 1937, grew in scale quite against 

the anticipation and desire of the Japanese 

authorities - that is, the Government and 

the High Command. In this unexpected develo 

ment, the Japanese authorities had to give 

serious thought to the probable consequences 

of the Incident. To borrow the phrase 

used in the preceding paragraph, they had 

to decide upon their "war aims". The 

KONOYE Cabinet, consequently, started, 

discussing the matter in May 1938, at the 
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Five Minister Conference; and als a result 
the "Plan of a New frder of East Asia" 

(71) 
was published on 3 November 1938. Based 
upon this plan and expounding it Premier 
KONOYE issued a statement on December 22, 
1938. This was what is referred to as 
the "KONOYE STATEMENT" and may be regarded 
as the basic text of the New Order of East 

(72) 
Asia. 

The purport of the "KONOYE STATEMENT" 
was as follows: Japan demands (1) that 
China should cast aside all narrow and pre-
judiced views of the past, do away with 
anti-Japanism, and enter into complete dip-
lomatic relations with Manchoukuo, (2) that 
China,' in cooperation with Japan, should 
carry out joint defensive measures to 
cope with the Comintern's aggression upon 
East Asia, and, in order to ensure the 
fu 1 accomplishment of this purpose, 
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China should acknowledge the st a 11 onx ng 
of Japanese troops at specified points in 
China, and (3) that China should cooperate « 
economically with Japan. Here, again, it 
added that Japan had no intention of 

sing economic .monopoly in China or 
enjoined China to curtail the interests cf 
any of the third Powers. It is further 
added: "what Japan seeks is.neither terri-
tory nor indemnity for the costs of mili-
tary operations, and Japan not only respects 
the sovereignty of China but she is prepared 
to give positive considerations to the 
questions of the abolition of extra-terriori< 
ality and of the restitution of concessions 
and settlements for the sake of full in-
dependence of China." 

We are not going to give here a detail-
ed explanation of the situation at that 
time, but, in view of conditions in East 
Asia after the Comintern's 7th International 
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Conference in 1935, it was absolutely 
necessary for Japan and China to carry 
out some common defense against the perm-
eation of communism. It was most impera-
tively necessary, not only for saving 
East Asia from bolshevization but also 
for the very existence of both Japan and 
China, since Soviet Russia's advance into 
Mongolia and Sinkiang had become an 
indisputable reality, 

Further, the Incident if viewed 
from the Japanese standpoint, was provoked 
by the anti-Japanese movements of the 
Chinese, So, the prevention of such move-
ments and the maintenance of friendly rela 
tions among the neighboring countries were 
indispensable prerequisites to prevent 
the recurrence of another incident of this 
nature. If their anti-Japanism had origin 
ated in the establishment of Manchoukuo, 
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then it was also positively necessary 

for China to build up diplomatic rela-

tions with Manchoukuo so that such another 

incident might never break out in the fu-

ture. Again, in consideration of the world 

economic situation at the time, and parti-

cularly of the protective policy pur-

sued throughout the British Empire, the 

economic cooperation between Japan and 

China was necessary for the - sake of the 

co-existence of the two countries. 

Thus, the three points mentioned a b ove , 
namely, common defense against Communism, 

maintaining a relationship of neighbor-

ing amity, and economic cooxaeration, were 

indi s 

D6I1S8.0 le for the settlement of the 

China Incident as well as for securing 

future stability for East Asia. Imply-

ing these three points, the Japanese 

then used the term "a New Order in East Asia" 
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Incidentally, the term happened to 
approximate that used in Germany, hut the:. 
isted a great difference in concept between 
the two. It is presumed that no one can 
charge that the aims of settling the China 
Incidentwere too severe or unjust. As is 
easily concluded from the many instances 
in past wars, it has been almost universal 
in world history that the party which has 
gained an advantageous position after the 
commencement of hostilities demands of the 
other party territorial cessions and/or 
payment of war indemnities. In fact, during 
World War II the countries which felt con-
fident of victory made, prior to the tormina 
tion of the war, an arrangement to divide 
the enemy's lands among themselves. However 
in the KONOYE STATEMENT it was not only 
made clear that Japan had no intention of 
demanding territorial concessions or war 
indemnities, but even voluntarily offered 
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the abolition of her extra-territoriality 
rights and other rights concerning her con-
cessions and settlements in China. This 
was due entirely to Japan's sincere desire 
for peace and stability in East Asia, and 
so the purport of the KONOYE STATE}PUNT 
itself ought not to be condemned as being 
unjust or in violation of international 
law. . ' 

The KONOYE Cabinet, which resigned 
en bloc in 1939, was followed by the 
HIRANUMA, ABE, and YONAI Cabinets, and in 
July 1940 Prince KONOYE again received the 
Imperial Mandate and formed the 2nd.KONOYE 
Cabinet. The basic administrative policy 
adopted by this Cabinet immediately after 
its organization is contained in the 

(73) 
"Outline of the Basic National Policy," 
which defines that policy as follows: 
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"First of all, it is directed toward the 
construction of' a new order of Greater East 
Asia built upon a firm solidarity of Japan, 
Manchoukuo and China with this Empire as 
the Centre." This "Outline" was immediately 
published and came to be widely known with-
in and without Japan. No opposition or pro-
tent against it was then made by any country. 

Moreover, there are some facts which 
leads us to the conclusion that even the 
'United States did not reprove the idea of 
the New Order of Greater East Asia as 
illegal or aggressive. One of the facts 
above referred to is none other than the 
pr oposa 1 for the amendment of the Draft 
American-Japanese Understanding Plan, which 
was given by the United States Government 
to the Government of J a nan on 21 June 
(74) 

1941. Im the 3rd paragraph we find the 
following passage: 
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"The Japanese Government, having communi-

cated to the Government of the United 

States the general terms within the frame-

work of which the Japanese Government will 

propose the negotiation of peaceful settle-

ment with the Chinese Government, which terms 

are declared by the Japanese Government to 

be In harmony with the KONOYE Principles 

regarding neighborly friendship and mutual 

respect of sovereignty end territories, 

and with the practical application of 

those principles, the President of the 

United States will suggest to the Govern-

ment of China that the Government of Japan 

and the Government of China enter into a 

negotiation on a basis mutually advantageous 

and acceptable for a termination of hostili-

ties and resumption of peaceful relations." 
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As is well.known, the Japanese Govern-

ment did not consent to this proposal as 

a whole, and consequently it did not develop 

into a treaty. But within the scope in-

dicated in the above proposal, the United 

States was evidently prepared to embrace 

the KONOYE principles as a basis for negoti-

ations. We believe it not-unreasonable, 

then, to assume that the United States had 

no intention at that time of impeaching 

Japan's claims expressed in the said 

Statement as illegal or unjust in nature. 

Furthermore, the same proposal of the 

United States had appended to it a review 

of the terms which had been proposed by 

the Japanese Government, as follows: 

1. Neighborly friendship. 

2. (cooperative defense against in-

jurious communistic activities — includ-

ing stationing of Japanese troops in 

Chinese territory.) Subject to further 
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discussion* 
3» (Economic cooperation) Subject to. 

an exchange of letters in regard to the 
application of this point of the principle 
of non-discrimination in international 
commercial relations. 

4. Mutual respect for the inherent 
characteristics of each nation cooperat-
ing as good neighbors and forming of an 
East Asian nucleus contributing to world 
peace. 

5. Withdrawal of the Japanese armed 
forces from Chinese territory as promptly 
as possible and in accordance with an agree-
ment to be concluded between Japan and 
China. 

6. No annexation. • 
7. No indemnities. 
8. Amicable negotiation in regard to 

Manchoukuo. 
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A draft of exchange document was 
further attached to this proposal of the 
United States Government, but it did not 
require any words of the Japanese Govern-
ment in this exchange document regarding 
the eminent idea of the New Order of East 
Asia, expressed in Item 4 of the above-
mentioned terms, proposed by Japan, namely, 
"Mutual respect for the Inherent character-
istics of each nation cooperating as good 
neighbors and forming of an East Asian nu-
cleus contributing to world peace." 

If the above proposal of Japan was un-
just and aggressive in itself it definitely 
would not have been included in the proposal 
of the United States Government. 

There is another instance to be cited. 
France, one of the allied powers, acknow-
ledged the New Order of East Asia in the 

i 
French-Japanese Joint Communique of 
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(75) 
September 27, 1940. As the passage in it 
relating to this matter is very simple, 
we shall quote it here. It is stated: 
"A fundamental understanding concerning 
Frcnch Indo-China in view of promoting 
the establishment of a now order in East 
Asia and the settlement of the China inci-
dent was reached during August at Tokyo 
between Foreign Minister MATSTJOKA ana 
French Ambassador Henry at Tokyo in a friend-
ly manner." "Je should be'permitted to pre-
sume that a nation who, at the time of the . 
publication of the communique, acknowledged 
"a Now Order in East Asia" in a friendly 

• i • 

manner, end worked for its promotion, can-
not, today, justly accuse it of being illegal 
or aggressive. 

Next we will explain the relationship 
between the construction of a unified East 
Asia and the Pacific war. 

(75) Fx. 3012-A, Tr. 26,844 
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As wo have consistently asserted, 
the Pacific War was an outgrowth of'Japan's 
desperate struggle for self-existence. 
This War, of course, was not primarily 
started with the object of establishing 
the Greater East Apia Co-prosperity Sphere, 
But the Japanese forces wore victorious 
during the first stage of hostilities, and 
consequently had to occupy vast areas in 
the territory of the enemies. Thus, it be-
came necessary for J ...pan to give - considera-
tion to the consequences of this war as 
well as to post-war pe.-ce organizations. 
Accordingly the Government, after studying 
their war alms, decided to make the ideal 
of tho establishment of Greater East 
Asia, which Japan had long been seeking 
to accomplish through peaceful means, 
its guiding principle. Concerning this, 
Premier TOJO had already outlined the plan 
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East Asia Co-prosperity Sphere complete 
mutual understanding, and to vindicate to 
the world this great idea, the Greater 
East Asia Conference was called in November 
1943, where, after free discussions, the 
ideal of the Greater East Asia Co-prosperi-
ty Sphere was formulated. The Japanese 
call this agreement "the Greater East 
Asia Declaration," the whole text of 

(77) 
which is given in Exhibit No. 1346. 

The first item is summarily termed 
the "principle of co-existence and pros-
perity"; the second, "the principle of 
independence and fraternity;" the third, 
"enhancement of culture and civilization;" 
the fourth "economic development" nd the 
fifth, "abolition of racial discrimination 
and contribution to world progress." When 
we compare these principles ~1th those of 

" (78) '" 
the Atlantic Charter issued by the Allied 
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in his address to the Diet on January 22,. 
1942, submitted to this Tribunal as Exhibit 

(76) 
1338-B; in which a paragraph reads: "'Thb 
fundamental purpose of establishing the 
Greater East Asia Co-prosperity Sphere comes 
truly from the great spirit of Japanese 
foundation; namely to enable all nation's 
to find their proper place, and to estab-
lish the order of co-prosperity based on 
morality in which Japan is the centre." 
In the same speech, TOJO guaranteed the 
independence of the Philippines and Burma, 
Since then Japan in accordance with this 
declaration realized the independence of 
the Philippines and Burma, established 
a new China policy, and abolished extra-
territoriality and rights in concessions 
and settlements, thereby gradually achiev-
ing her Greater East Asia Policy. Then, 
to ensure to the nations within the Greater 
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Powers in August 1941, we find a sur-
prising similarity of idealistic but sin-
cere principles of international aspira-
tions. The first end the 2nd items of 
the Greater East Asia Declaration corres-
pond to the 1st, 2nd said 3rd items of the 
Atlantic Charter, The 3rd item of the Greater 
East Asia Declaration, which reads, "...by 
developing the creative faculties of each 
race, will enhance the culture nd civiliza-
tion," finds no corresponding item in the 
Atlantic Charter. But from the general 
purport of the Charter, it is clear that 
it recognized that idea generally. Again, 
the questions of economic development' and 
the opening of fair access to resources, 
which appear in the 4th and $th items of 
the Greater East Asia Declaration, are 
treated in the 4th and the 7th provisions 
of the Atlantic Charter. Only in regard 
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to the abolition of racial discrimination, 
which is found in the 5th item of the 
Greater East Asia Declaration, is there 
no express mention, made in the Atlantic 
Charter. However, it is understood that 
theoretically the Allied Powers, the 
United States above all, could not oppose 
this idea, but they did not make it ex-
plicit in the Charter only because they 
had to study the time and method for its 
realization. 

Then what is the difference between 
the two? The Atlantic Charter aims at 
the establishment of a political and 
economic policy with the whole world as 
a single unit. Although the Greater East 
Asia Declaration shares the view with 
the Atlantic Charter insomuch as it rewards 
the whole world as one unit economically-
speaking, wherein to realize the ideals 
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of "opening free access to resources " and 
•'economic intercourse" from the political 
and cultural view/point, however, it aims 
at the promotion of peace and progress with-
in each of some regional divisions, hy en-
couraging fraternity among neighboring 
nations whose customs and traditions have 
much in common; and thus through the main-
tenance of regional peace and progress 
part by part, it hopes thus to contribute 
to the peace of the world as a whole. As 

has been pointed out above, -e cannot rash-
ly decide which of the two ideals is just 
and which unjust. 

The only thing we can safely say is 
that, as a matter of common knowledge, 
some races in East Asia had been experienc-
ing the oppression of the Western countries 
for centuries, and seeking for means of 
liberation therefrom, while on the other 

I 
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hand they had at that time been exposed 
to the menace of Cc ..munisrn, and that out 
of actual necessities the above regional 
concept of world order took shape quite 
spontaneously in the hearts of the East 
Asiatic races. This is not a principle 
conceived in 1940. Dr. Sun Yat-sen of China 
had the same opinion, and in India and 
Burma, too, similar views had been expressed 
from olden days. To condemn the Greater 
East Asia Declaration as criminal while 
justifying the Atlantic Charter as a sacred 
creed, merely because of this difference 
in basic thought between the two, is a very 
narrow and prejudiced way of thinking; an 
idea -suite blind to the history and progress 
of mankind. In short, the contention that 
the Pacific War was of an aggressive nature 
on account of the very idea of the Establish-
ment of the. Greater East Asia, an idea which 
was adopted by Japan as the aim of the war 

- H 9 



which, she had entered from the necessity 
of self-defense, and th;t tha prosecutors 
of this war are criminals in International 
Lav;, cannot be taker as sound and enduring 
reasoning in the face of ~ orld history.* 

THAT THE SECONDHAND TTHRD KONOYL _CdBIlffiTS 
AND THE TOJO GABI 1ST 1.1,APE NUTtiER PLANS 
NOR PREPARATIONS "TO ATTACK TIE"! SOVIET UNION 

That Japan made neither plans nor 
preparations to invade Soviet Russia through-
out the entire period covered by the Indict-
ment; that the annual plans made by Japan 
were not at oil war plans but only theore-
tical plans drafted under an assumption "if 
war comes"; and that the Chang-kufeng and 
the Nomonghan Incidents were not started 
by Japan, whose hands were then full with 
the China Incident, have already been 
covered in the general defense phase con-
cering the Soviet Union (Section PI) , 
Therefore, defense counsel for TOJO will 

i 
refrain from repeating- those points, 
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But here we do feel it proper to point 
out that neiLher the Japanese Government 
nor the High Command Look such action as 
to plan or prepare an attack against the 
Soviet Union, but on the contrary they de-
finitely refused to war against the Soviet 
during the four years between July 
1940 and July 1944, the period of +le 
second and third KONOYE Cabinets ,nc. the 
TOJO Cabinet, in which TOJO was responsible 
for Japan's political affairs. As stated 
in his affidavit, "^h the formation of 
the second KONOYE Cabinet the govern-
ment adopted '.he "Outline of Jaoan's 

(85) 
Basic National Ppliey" and the "Gist of 
Main Points in Regard to Dealing with the 
Situation to Meet the Change in the World 

(86) 

Situation"„ These two plans were indeed 
the basis of Japan's national policy through-
out the second, third KONOYE and the TOJO 
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Cabinets. It is provided in the former 
that the main object of Japan's national 
defense and foreign policy va's to bring 
the China Incident go a successful settle-
ment , 

Under the heading of "National De-
fense and Foreign Policy" in the above men-
tioned "outline of national policy," it 
is expressed that "attention will be foeussed 
upon a successful settlement of China 
Affairs". In other words, what is stated 
is the infallibility of concentrating the 
national power upon the settlement of the 
China Incident nd the impossibility of 
dispersing it for any other purposes. 

In the latter, i.e., "the Gist of Main 
Points", in '(1) under Article 4, we find 
a clause saying" ..... to take active steps 
in the adjustment- of diplomacy towards the 
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Soviet Union". The translated words "active 
steps" do not sufficiently express the 
meaning of the original, but this is per-
haps due to the lack of corresponding 
English words. If translated literally, 
it should be "to adjust the relations 
with U.S.S.R. by leaps and bounds". It 
meant not only to settle the Chang-ICufeng 
and Nomonghan Incidents and to agree 011 

(87) 
the line of demarcation which, were mild 
and passive measures, but to go ahead and 
take intensified steps to adjust diplomatic 
relations with the Soviet. 

Since this "Gist of Main Points", was 
at the time classified as secret, we feel 
the more that we can take it to be the 
true intent of the Government and the 
High Command, The attempt to carry out 
this intention resulted in a movement to 
conclude a neutrality pact between Japan 
and the Soviet in the spring of the follow-

(88) 

ing year, Exhibit 3657, which Defendant TOJO 
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bility of the others territory, and also 

in the declaration annexed to this treaty, 

the Soviet guarantees to respect the terri-

tory of Manchukuo and its inviolability, 

while Japan guarantees to respect the in-

tegrity and inviolability of the terri-

tory of the Autonomous Government of 

Mongolia, Only Article II of the pact 

is of the nature of the neutrality 

treaty. Therefore, although this pact is 

commonly called a neutrality pact, it is 

in fact a non-aggression as well as a 

neutrality pact. 

Since the conclusion of Japan-Soviet 

"Neutrality Pact" Japan faithfully observed 

it throughout the entire term of the pact. 

After the opening of hostilities between 

Germany and the Soviet, Japan, refusing the 

German request to participate in the war, 

steadfastly adhered to jjer peace policy 

toward the Soviet, but in a dictator 

nation, such as the Soviet, one cannot 

foresee when and how her foreign policy 

may change. As a responsible statesman 

- 125 



Def. Doc. 2988 
Section N-24 ' 

one should not neglect, to take precautions 
in such a situation. Clause B of "Principle" 
in "A Summary of the Empire's Policy accord-

(90) 
ing to the Changes in the Situation", decid-
ed on 2 July 1941, contains a sentence, "The 
northern problems will be dealt with accord-
ing to the changes in the situation". But 
even this never meant aggression against 
Soviet Russia. /hat was explained by Marshal 
SUGIYMA, Gen, then Chief of the General 
Staff, to TANAKA, Shinichi, who was an officer 
under his command at that tine, is record-

(91) 
ed in the letter's testimony. It reads: 
"The problem of Japan's northern defense, 
Sakhalin and the rights, in northern waters 
will be rationally solved. It is hoped 
th.;..t ultimately by the establishment »f a 
demilitarized zone in the border region 
of Manchuria and Russia, border disputes 
will be solved, that the problems of rights 
in Sakhlino and of fishing treaty bo solved 
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and that Japan be freed from menace". 

It is true that after the outbreak: 
of the German-Soviet Mar, Japan, considering 
those points, and taking precautions agaist 
unforeseen attacks on Manchukuo by the Sovio 
or the spread of disorder in Siberia into 
Manchuria, did strengthen her Kwantung 
Army. This was called "KMMN-TOKU-EN" 
(Special Manoeuvors of Kwantung Army). Even 
in this event, however, the number of the' 
Kwantung Army increased no more then about 
50 per cent of the Ear Eastern Soviet 

(92) 
Army. The fact that J open had no substan-
tial power to -plan aggressive operations 
against the Soviet proves in itself th; t 
she had no intention of an invsstion. 

The Japan-Soviet Neutrality Pact was 
ratified on 25 April 1941, end was to bo 
effective for five years from that dote. 
It w'a i provided th t unless one. of tho 
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contracting: parties gives, one year prior 
to the expxra tion of the term, a notice of 
its discontinu'rrr-s, the treaty will "be 
extended for mother five years. The Soviet 
did give the uotc... a before the ex-
piration of the term DUG it was binding 
until 24 April 1946, And accordingly If 
one of the contracting parties became sub-
ject to military action, the other con-
tracting party would not only maintain 
neutrality, but also should not invade 
the other's territory and the territory 
of Manchukuo or of bhe Autonomous Govern-
ment of Mongolia respectively. Nevertheless 
according to tne sworn deposition of Major 

•(93)" 
General Jon; R. Dea.re, U S, Array, among 
other evidence n mured i.a connection with 
this ease America had- re nested Mar shal 
Stalin to join the wax against Japan at ' 
the Tehergn Conference as early as November 
1943, and, further, in February 1944, 
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Marshal Stalin had granted to the U.S. 
Army Siberian bases so that the U.S. could 
operate her air force in the event the 

(94) Soviet joined in the war against Japan. 

President Roc .mil, at the Yalta 
Conference in February 1945, persuaded the 
Soviet delegate go discard the Non-Aggression 
Neutrality Pact and wage an aggressive war 
against Japan. In return he offered the Soviet 
the Kurile Islands and South Sakhaline of 
Japan, According to these secret agree-
ments, Soviet Russia, without any legitimate 
reason and without any warning, invaded 
Manchukuo and attacked the Japanese Army 
in August 1 9 4 5 A s one could not predict 
military and diplomatic changes in the world 
situation at that time, it was only natural 
for the Government of Japan, the country 
responsible for Jaoan-Manchukuo joint de-
fense, to have, since 1941, increased her 
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troops in Manchuria as a means of precau-
tion, and this does not reveal in any degree 
that Japan had aggressive intentions. We 
are almost at a loss to understand the mean-
ing of that part of'the charge: that Japan 
planned, prepared ar ... did invade the Soviet. 

T5STIX- •. OF la.TTZ VON .PETBR5D0RF 

In attempting to prove that Japan had 
been working out a program of sore sort 

a 
for an attack on the Soviet Union during 
the period when TOJO held a responsible 
post In the War Ministry, the Prosecution 
called before zhe Tribunal Fr:I bz Von 
Fetersdorx . forcer German officer then a 
prisoner of tho Russian Army, and swore 
him as a wit-news® No testified that in 
June or July, 1942. T010 and two other 
generals asked for a s°orcif interview with 
German Ambassador Ott. W:.on they conferred 
with Ott. TOJO fold various facts to him 
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as well as to Kretschmer, military attache 
to the Germany Embassy, among which, accord-
ing to his testimony TGJO said that Japan 
was a mortal enemy of Russia and that Vladi-
vostok was a permanent threat to Japan from 
the flank and that in the course of that 
war there was an opportunity of removing 

(96) ^ • 
that danger. However, nothing is more 
disasterous than to give credence to such 
testimony as this to conclude that Japan 
had made plans and preparations for war 
against the Soviet Union. 

If the Prosecution intends to prove the 
fact that in those days TOJO had revealed 
to Ott Japan's pro;rams for an attack on the 
Soviet Union, whey did it not call Ott to 
the witness stand? Since the point at 
issue, as to whether or not Japan had mapped 
out programs for war against the Soviet 
Union, means a great deal to the Russian 
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Prosecution, it is a matter for regret that 
arrangements were not made for calling Ott 
as a witness, a procedure not very different 
from that of calling Petersdorf to this Tri-
bunal. In addition, Kretschmer, military 
attache to the German Embassy, who was said 
to have been with Ott when TOJO had con-
ferred with him and listened to what TOJO 
said, testified no less than twice in this 
court. Therefore, it was possible to ask 
him to testify on this conversation while 
he still remained in Japan, yet the prose-
cutor failed to do so. 

We find that the testimony of Petersdorf 
contains many points clearly inconsistent 
with the established facts. He said that 
when he met TOJO in November 1936, the latter 
held the post of Commander of the Army Air 
Force,but it is evident from Exhibit No. 
128, presented by the Prosecution, that at 
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the time TOJO was Vice War Minister and not 
the Commander of the Army Air Force. 

Petersdorf stated that so far as Japan's 
programs for an attack on the Soviet Union 
were concerned, he heard of them when Ott 
had an interview with TOJO, and then sub-
sequently at some time in 1942 he was in-
formed of them by Lieutenant Colonel 

(97) " 
YAMAGATA at the General Staff Office. 
However, as is evident from the testimony 

(98) 
of YAMAGATA and the certificate of the 

(99) 
First Demobilization Office he took office 
as aide-de-camp to His Majesty from 1 
March 1941 onward, so that he did not serve 
in the General Staff Office after that day. 
Therefore, it was impossible that at any 
time in 1942 Petersdorf called on YAMAGATA 
at the General Staff Office and had a talk 
with him as he states. 
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Able testimony has been presented by 
(100) 

witness AKITA, Hirokichi in complete dis-
proof of the statement that witness 
Petersdorf obtained information on the 
Soviet Union from' AKITA and others two or 

(101) three times a week. 

At any rate, it is quite improbable 
in Japan tha t the War Minister should 
speak of any military strategy. Evidence 
has been presented several times before 
this Court showing that the Chief of the 
General Staff was the one in charge of mili-
tary strategy. 

TOJO however, does not deny that he 
had met Ott. It was late in September, 
1941, (not 1942) that, TOJO, General 
SUGIYAMA, Chief of General Staff and General 
MUTO, Director of the Military Affairs 
Bureau, were invited to a dinner-party held 
at the German Embassy. At the party Ott 
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explained to the generals that the Russo-
German war was taking a turn favorable to 
Germany, The topics of conversation were 
mostly on this point* TOJO could not 
remember the name of the perpon who acted 

I ( 1 0 2 ) • 

as interpreter at the dinner party, but 
seeing the face of Petersdorf in the 
Ctjmrt TOJO recalled to his mind that ho 
must have been the very person who acted 
as interpreter at the dinner party. Further-
more, as has been made clear during this 
tj-ial, the reason why ohe German Embassy 
iivited Chief of the General Staff SUGIYAMA, 
Director of the Military Affairs 3ureau 
of the War Ministry MUTO and TOJO to the 
dinner party was on the pretext of report-
ing to them on the war situation between 
Russia and Germany to hound Japan's atti-
tude toward the. war from the atmosphere 
of their conversation on that occasion. 
i is stated in the secret telegram 
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" (103) 
dated October 4, 1941, dispatched by Ambassa' 
dor ftt to the German Foreign Minister as 
follows: "As a result of the careful sound-
ing out of the Array leaders (War Minister, 
Chief of the General Staff and Hoad of 
the Political Section and of the Section 
for Foreign Armies), I presumed their views 
to boil down to this". This statement is 

(104) 
followed by the passage in the Record 
which the Prosecution re-:. . to the Court. 
It goes without saying that the same passage 
read to the Court cannot be considered as 
substantial evidence to affirm the fact, 
since it amounts to nothing more than a 
mere presumption on the part of Ott and 
Kretschmer. 

From a common sense viewpoint, it is 
almost impossible that the two correspond-
ing events, that is, the events tint TOJO 
and two other generals conferred with Ott 
and Kretschmer in Ott's office and one 
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and the same person acted as .interpreter 
could have occurred once in 1941 and then 
again in 1942. It would rather bo accur-
ate to say that if such un event had taken 
place it occurred once late in September 
1941, as shown by the Exhibit No. 788. 
Also in regard to Petersdorf's interview 
with Lieutenant Colonel YAM AGATA > it is appar-
ent that he mistook that date 1941. 

Suppose TOJO met Ott in 1941, what 
would become of the testimony by Petersdorf? 
Petersdorf stated us follows: "In those 
days the German Army was achieving successes 
in North Africa. Therefore, Japan anti-
ciDated that the German Army would reach 

(105) 
the Suez Canal." Actually, it is a well 
known fact that Field Marshal Rommel 
succeeded in occupying El Alamein in 
North Africa on 1 July 1942. If TOJO 
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actually made a statement on the basis of 
the brilliant success which seemed likely 
to be achieved by the German Army, it comes 
to this, that he proceeded on the assump-
tion that Rommel's success would come next 
year, but TOJO has not yet been proved a 
clairvoyant. In addition Petersdorf quoted 
TOJO as saying that there was a good oppor-
tunity to remove this menace "while the war 

(106) 

was in progress". If. this statement was 
made late in September 1941, that is, at 
a time just preceding the dispatch of the 
said telegram (Exhibit No. 788) Japan had 
not entered the Pacific War at that time. 
Furthermore, Japanese had always referred 
to the conflict with China as the"China 
Incident," not as the "Sino-Japanese-war" . 
Therefore, in the light of the situation 
prevailing in 1941, it was unthinkable 
that TOJO should have used such words as 
"while the war was in progress." 
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in short, the testimony of the witness 
Petersdorf is groundless, since it vas based 
upon his distorted description of tho situ-
ation then prevailing in Europe and Asia 
as well as on his misunderstanding of the 
date on* which TOJO conferred with Ott. 
It would indeed be most precarious to attempt 
to elucidate Japan-Soviet relations on 
the basis of such garbled and insecure 
accusations against TOJO. 

RUSSIAN AG PUS A YE ON AC-AINST TOJO 
(107) 

In its argument H-194 (H page 160) the 
Prosecution specifically set up a heading 
entitled "Kideki TOJO", and placed multifari-
ous charges against him, but those charges 
are not true, as we shall establish. 

1. The Prosecution labelled TOJO 
as "a leader of the Japanese military clique." 
But as will be shown in the next section 
of this summation there was no such thing as 
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awmiiitary clique" in Japan at that time, 

2. The Prosecution asserted .that 
TOJO was "most prominent in conducting 
Japan's aggressive policy towards the 
U.S.S.R." However., although it is true that 
Russia committed aggression against Japan, 
it is not a fact that Japan or TOJO conducted 
any aggressive policytowards the U.S.S.R, 

3. The Prosecution charged that TOJO 
as the head of the Military Police of the 
Kwantung Army, "actively participated in 
subversive activities and sabotage directed 
against the Soviet Union." But such a fact 
has not been proved in this case. 

4. The Prosecution charged that 
TOJO, as the Chief of Staff of the Kwantung 
Army, constructed bases for aggression 
against Russia, and-also drew up strategic 
plans of attack against the Soviet Union 
and obtained approval from Tokyo. But 
no evidence has been offered to prove 
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this* It is nothing more than a bare con-
tention absolutely unsupported by any proo 

5. The Prosecution remarks that TOJO 
being the Vice-Minister of War in 1939, 
was responsible for the Khalhin-Gol River 
Incident, There is no denying that TOJO 
was the Vice-Minister of War at that tine. 
But in the Japanese Constitutional System, 
a Vice Minister of War is an official in 

1 1 
military administration and has nothing to 
do with the Supreme Command. Therefore he 
had no relationship whatsoever with the 
border conflict in the Khalhin-Gol River 
District between Japan and the People's 
Republic of Mongolia. 

A3 the Russian Prosecutor said, TOJO 
assumed the office of War Minister in July 
1940 and later became Priwe Minister. 
But during that period, as we argued heret ) 
fore on the basis of s»und evidence, TOJO 
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adopted a policy directed to the friendly 
adjustment of relations with the Soviet 
Union and never planned or executed any 
plan or design that faintly resembled 
military aggression against the Soviet 
Union. The whole gamut of Soviet accusa-
tions are pure fantasy. 

NO "MILITARISTIC CLIQUE" DP UNITED THE DOLE-
01ES OF JAPAN 

The Indictment states at the outset: 
"In the years hereinafter referred to in 
this Indictment, the internal and foreign 
policies of Japan were dominated and di-
rected by a militaristic clique." 

I 

This statement is, no doubt, supposed 
to be one of the basic theories of the In-
dictment. Was Japan really dominated by 
a militaristic clique in the years rang-
ing from 1928 to 1945? The word "clique" 
presupposes the existence of a group of 
persons in union for a purpose. Whether 
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Japan's policies were under the sway of 
such a .group has an important bearing 
upon the existence of a conspiracy. Even 
where the Prosecution in the Indictment 
and other documents uses simply the word 
"militarists" instead of "militaristic 
clique" there are many instances where a 
militaristic clique seems to be tacitly 
imagined, (For example: at the beginning 
of paragraph 6 of the appendix to the In-
dictment.) 

In a legally constituted court where 
the establishment of objective facts must 
be the main concern, distinct from occasion 
of gossip or the use of the vernacular, 
specific evidence must be brought forward 
to affirm the existence of a militaristic 
clique, as in the case of all other seri-
ous charges. From this point of view, 
the Defense will take up this question 
for consideration. 
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But we must state at the outset to 
this Tribunal that our Defense does not 
negate, as will be recited later, that 
the official positions of the War ana 
Navy Ministers and the Chiefs of the Army 
and Naval General Staffs gradually assum-
ed greater importance in the years where 
there were a constant sequel of mishaps 
substantially similar to war. Neither 
4o we deny that in that period certain 
groups of impatient young officers and 
others attempted some irresponsible agi-
tations. It is too apparent to require 
special evidence, however, that these 
attempts were suppressed and the persons 
punished by lav; before ever reaching 
political power. The Indictment does . 

' 4 

not mean these occurrences, we assume, 
but holds that there existed in Japan 
an. illegal body with a purpose for 
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a • press!on, which, dominated Japan's in-
ternal and foreign policies in the years 
from 1928 to 1945-. 

If such a body or clique was really 
extant the number of the members and the 
names of the leaders, at least, must be 
mentioned. In the course of these long 
proceedings the names of the alleged leade: 
of that body must necessarily be revealed 
but in reality no such thing has developed 
nor any testimony offered to substantiate 
the surprising allegation. The Cabinets 
of Japan and the complete rosters for the 
many years covered are clearly indicated 
in the chart of Cabinet members in Exhibit 
(108) 

2344, presented by Defense Counsel. At 
the beginning of the period referred to 
in the Indictment, General Tanaka, Giichi, 
organized a Cabinet. In connection with 
the composition of that cabinet, the wit-
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ness OKADA, Tadahiko, was very positive in 

his statement tint he had not assumed a 
post in the capacity of a representative 
of militarists, but as a representative of 
the Seiyukia, to which political party 

CODA himself belonged, and that Tanaka 
(109) 

carried out the policies of the said party. 
The Hamaguchi and Wakatsuki Cabinets follow-
ed in succession. Both of these Cabinets 
represented the Minseito Party, as Mr. 
Wakatsuki himself testified, and were not 

(110) 

militaristic cabinets. The Inukai Caoinet 
that followed Wakatsuki was that of the 
Seiyukai Party, which took a stand against 
the militarists, as was stated to this 
Court by the witness Inukai, Ken, the son 
and the private secretary of Premier 

(111) 

Inukai. Of the 10 successive Cabinets 
from Inukai to TOJO only two were headed 
by army men, namely Hayashi and Abe who 
were, however, reservists and were not 
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(112) 
supported particularly by the array. 

The method followed in recommending a 
premier in those years is fully described 
in the diary and deposition of Marquis 
(113) 

Kido. That is to say, the recommendation 
was exclusively entrusted to Prince 
3AI0NJI until his death in 1940. The fact 
that the Prince opposed participation of 
the militarists in politics may be seen in 
other evidence presented by the Prosecution. 
Since the Prince's death, the recommenda-
tion was submitted to the Throne after 
the Senior Statesmen's conference. As for 
actual details, for example, on the 
occasion of the Conference for recommend-
ing the candidates for Premier 17. July 
1940 and the Conference of tho Senior 
Statesmen 17 July 1941, these are described 
on pages 30,902 and 30,991 of the Record. 

(112) Tr. 17,730 
(113) Tr. 30,886 
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These documents, too, tell us thst 
the recommendation was made -at the Confer-
ence after due consideration had been 
paid to the calibre and ability of the can-
didate in the light of the situation then 
prevailing, and reveal that there was 
no intention ever of selecting the specific 
representative of any militaristic clique 
or gpoup for the position. The candid-
aim thus recommended was accepted without 
exception by the Emperor. How the candi-
date who received the mandate from the Em-
peror for organizing the Cabinet fulfilled 

his task was stated by witness OKA DA, 
(114) 

Tadahiko. That is, the Premier candidate 
asked a political party for assistance. 
The party showed him the platform of the 
party and, if accepted, promised to help 
him by sending influential party members 
to the cabinet and sometimes to the posi-
tions of parliamentary vice-minister. 
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Such, being the case, even though the premiers 
represented no particular political party, 
policies of parties were duly reflected in 
the Cabinet from the time of the Saito 
Cabinet down to that of TOJO. So how can 
it be maintained logically that the internal 
and foreign policies of Japan were dominated 
by a militaristic clique? 

Such an idea is nothing but an illus-
ion that has its origin in the theory that 
at the outset of the investigation of this 
case by the Prosecution it was taken for 
granted that the situation in Japan would 
be analogous to that of Germany. In 
Germany it was a fact that a leader appear-
ed in Hitler who organized a party with 
a 25 article platform with the objective 
of seizing political power. And after 
.gaining political authority, and in accord 
with his decided program deliberately 
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planned for the expansion of territory, 
the deliberate violation of international 

% 

treaties, and for racial and religious 
persecution. We earnestly direct the atten-
tion of this Honorable Court to the wide 
divergence between the situation in Japan 
and that in Germany in its consideration . 
of the issues involved in this case. The 
"Tanako Memorial" proved to be a mere 
(114-A) 

fake, Tiiore was no Tmein kampf . TOJO 
served under TJMEZU and ITAGAKT as a 
meticulous army officer until he was appoint 
War Minister. As War Minister he acted 
according to the laws and customs of the 
Japanese Constitution. There was no Hitler. 
I.R.A.A. was not even a political party. 
'Military Clique' was a myth. There was 
no NAZI party in Japan. But it is point-
less to continue; the proof is self-evident. 
The Prosecution assumption is soundly un-
warranted. 
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Japanese themselves have at times used 
the phrase "militaristic clique", but what 
they term militaristic clique was only in 
existence in the Era of Meiji, far earlier 
than the years referred to in this Indict-
ment . 

In the history of MEIJI, Field Marshal' 
YAMAGATA and TSRAUCKE and General KAT3URA 
of the Choshu clan formulated one clique, 
while another emerged from the Satsuma 
clan with Field Marshal OYAMA and'Admiral 
YAMAMOTO, both tending to monopolize poli-
tics in concert with their own clansmen. 
At that time they were called "clan clique" 
or "militaristic clique." In the years 
of Taisho a movement which was called 
"the movement for safeguarding the con-
stitutional government" was started against 
those militaristic or clan clique and 
swept them completely out of power. And 
ever since Mr. Hara, Kei organized the 
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Cabinet representing the Seiyukai Party, 
their power has never been revived, as 

(115) 
was stated by Witness OKADA, Tadahiko. 

The phrase "Militaristic clique" which 
had been in vogue in those early times is 
still in use today among some people 
as a vernacular or for book titles owing 
to the inaccuracy of the language, al-
though the words have no corresponding 
substance and only serve as an instance 
of rhetorical exaggeration. 

This innocent type of exaggeration 
may be harmless in ordinary conversation 
but in a Court of Law special care should 
be taken in its use. For example, defendant 
KIDO says that he took the fight with the 
militarists as his mission, and when we 
run over his deposition casually we receive 
the impression of the existence of a 
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militaristic clique; but we find after a 
careful study that this is not his real 
intention at all. When asked by Defense 
counsel what he meant by militarists, he 
answered. "I was r .aking of political 
conditions as they erevailed and I am not 

(116) attempting to make any definition". What 
he had in his mind is not auite clear, 

(117)' 
but in paragraph 325 of his deposition 
wo find him testifying as follows. "In 
short, my assumption of office as Chief of 
Secretary of the Lord Keeper of the Privy 
Seal in 1930 coincided with the start of a 
period of upheaval of unprecendented magni-
tude in this country. The period of up-
heaval was featured by an extraordinary 
phenomenon of an advance made by army 
men on the political field. It was 
punctuated by about a dozen blood incidents 
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This might indie ate that ICE DO had 
something in mind of an inroad made by 
army man in the political field, which 
is, after all, a matter concerning in-
dividuals in individual cases and does 
not necessarily mean that he admitted the 
existence of a "militaristic clique". There-
fore, as we expected, ICE DO answered that 
one or two defendants did not fall under 
the alleged category of militarists, or he 

(118) 
could not say definitely about them. 
He went on to say that the political situ-
ation was featured by bloody incidents 
and the context shows that he obviously 
referred to the incidents of 15 May and 
26 February. 

But those men who were involved in 
the incidents never rose to power. Accord-
ingly, his words can only be interpreted 
to me an that those persons did not dominate 
Japan's policy either internally or ex-
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ternally. KIDO testified emphatically 
thst those who had suppressed them did not 
belong to the militarists whom he in-

(119) 
tended to fight against. On the contrary, 
KIDO did in fact recommend as a candidate 
for Premier the person who had endeavored 
to suppress the upheaval caused by those 
young officers. It is, therefore, quite 
clear that KIDO did not regard those per-
sons as part of the militaristic clique 
against whom he had, as his mission, to 
fight. 

In this connection, the testimony 
of the witness Mitarai is somewhat more 
accurate in the choice of words. He 
described the May 15 and February 2,6 In-
cidents as "actions by military or naval 
men", making a clear distinction be-

(120) 

tween "action of the army". In short, KIDO 
and other defendants and witnesses do not 
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admit that a_body termed, a militaristic 

clique has ever existed in Japan as it 

did in Germany. 

But as we said "before, va do not 

deny that administration naturally pivoted 

upon war when Japan actually entered into 
or 

war/while serious military actions corn-

parable to war were proceeding, and as a 

natural consequence the utterances of 

War and Navy Ministers and the Chiefs 

of the G e n e r a 1 Staff became influential 

in state affairs. This is the same in 

any country. Especially in Japan, the 

fact that the constitution contained unique 

regulations on the independence of the Su-

preme Command, side by side with a system 

for restricting appointment of War and 

Navy Ministers to military and naval 

officers only tended to give ponderous 

weight to the utterances of these officials 
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This fact TOJO himself admitted in his 
(121) 

affidavit. The aforesaid constitutional 
system and advance into warfare had boon 
the main reasons for the potent influence 
of the Chiefs of the General Staffs. 
The same can be said of the 'far and Navy 
Ministers. But whether they represented 
a group which continued to exist, and were' 
executing its plan, is quite another matter. 
Any person endowed with reason can easily 
make a distinction between these two questions. 

In Japan, be he Chief of the General 
Staff or War Minister, a man had no poli-
tical power once ho quit his post. Had a 
group supposed to be: a militsristic clique 
really existed of which he was a member, 
exerting a powerful domination over all 
national policies, such a person certainly 
would have maintained some influence due to 
his position in that faction even after he 
quit his official governmental office. 
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If TOJO be classed by the Prosecution in 
this imaginary group of domineering militarists 
it is quite pertinent to remark that the 
evidence is quite bare of any charges 
against him as a private citizen subsequent 
to 22 July 1944, when he was retired from 
all official position. 

IMPERIAL RULE ASSISTANCE AS30CIATIOK AND 
IMPERIAL RULE ASSISTANCE POUTI OA L ASS OCT -

A TI ON 

The Indictment further extended its 
analogy, stating "A system similar to those 
then established by Hitler and the Nazi 
Part in Germany and by the Fascist Party 
in Italy was introduced." The above apparent-
ly seems to compare the Imperial Rule 
Assistance Association and Imperial Rule 
Assistance Political Association to the 
Nazi Party in Germany and the Fascist Party 
in Italy, giving both the same positions 
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and trying to allude to conspiracy indirectly 
But the allusion has been so utterly dis-
proved that to dwell upon it here at length 
would be a waste of tine, we shall refer 
to Exhibit 2364, concerning the Imperial 

(122) 

Assistance Association. This is a speech 
given in the Diet in January 1941 on the 
nature of the Imperial Rule As sistance 
Association by defendant HIRANUMA, who 
was the Home Minister in the KONOYE Cabinet 
that established the association. His 
statement shows that it did not take action 
along the policies of its own views so it 
is evident that it was not a political 

(123) 
party. Since it was not a political party 
it is in no- way comparable to the Nazi 
Party eind the Fascists, and is not entitled 
to be classified as a hotbed of conspiracy. 

Next with regard to the Imperial Rule 
Assistance Political Association, OKADA, Tad-

y '.,« 

ihiko testified that it was established 
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apart from the Imperial Rule Assistance 
Association in 1942, after the outbreak 
of the Pacific War, and it had no connection-

(124) 
with the Government, (than the TOJO Cabinet) 
As was testified to by MITARAI, this associ-
ation had nothing to do with the Govern-
ment, This is most eloquently illustrated 
by the fact that in August 1944 the TOJO 
Cabinet was overthrown by a resolution of 
non-confidence proposed by the members 

(125) 
of the Association. This shows conclusive-
ly that this political organization was 
quite different from the Nazi party whose 
aim was solely to support the Hitler regime, 
or the Fascists which was nothing but the 
personal party of Mussoline, 

Nothing more need be said by the 
Defense as to that direct allegation, 
but we think it may help the Court to 
give an additional explanation as to why 
the Seiyu-kai, Minsei-to and other poli-
tical parties, which were in existence up 
to the Autumn of 1940, dissolved themselves 
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of their own accord. In Japan1s politics, 
as quoted before, clans and military cli-
ques which existed up to the beginning of 
the Taisho era were wiped from the poli-
tical field, and since 1918 the Seiyu-kai 
and Minsei-to, two big political parties, 
were the nucleus of the political movements 
in tho country. ' Then the public began 
to talk about corruption in political 

(125-A) 
parties. Scandals involving political 
funds occurrod one after another, almost 
every year. Though it may be an accidental 
coincidence, the economic life of Japan 
then was in a vory grave situation. 
Those facts gave rise to an opinion that 
political liberalism maintained by the two 
main political parties as their basic 
concept in politics was the cause of this 
disastrous situation. From outsido the 
parties, a movement was started to do away 
with them; from within there were voices 
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(125-B)" 
to dissolve themselves. At this juncture, 
Prince Konoye advocated a new political 
setup in the country. His appeal was over-
whelmingly popular and gave an impetus to 
the movement for political reform which 
had been stagnant up to that time. To 
combine and unify the national administra-
tion by establishing a new, strong poli-
tical system (as contained in Article III-2 
of the "Outline of Basic National Policy" 
of the 2nd Konoye Cabinet) was what was meant 
by the appeal of Prince Konoye. Then what 
w -s that, political ideal that had been 
advocated by Prince Konoye and subsequent-
ly followed by all politicians in Japan? 

No one shows greater lack of under-
standing of Japan's politics then those who 
interpret this now movomont as that of 
totalitorinism because it came about with 
the objective of eliminating tho evil poli-
tical practices of individualism oild 
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liber; lism. Far from it, what was aimed 
at was to return to tho original political 
fonn of Japan• In-,bond of quoting from 
many evidentiary sources it will bo suffi-
cient to cite hero the explanation mode 
in the Diet on 26 January 1941 by Boron 

(126) 

HIRANUMA, who was the Home Minister of tho 
second Konoye Cabinet, According to Boron 
HIRANUMA, "The Imperial Way in this country 
is neither individualism nor totalitarian-
ism, The latter Is a doctrine to sacri-
fice individuals for the sake of the whole. 
The soul of tho doctrine of tho Imperial 
Way in our country is, I believe, to en-
able all people to find their own placos 
and not leave anyone without his own 
place. Whan viewed in this light, wo must 
think about tho whole and wc must think 
about tho individuals also. It is quite 
different from tho absolute idea of 
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sacrificing individuals for the whole. 
(middle part omitted) Consequently, I be 11 0v, 
that there is a fundamental difference 
between the idea of totalitarianism which 
was developed in the Western countries and 

(122) 
the doctrine of the Imperial Way." This 
clearly shows that it was neither intended 
nor designed that the politics of Japan 
should turn to totalitarianism. 

Apropos of this problem, there was once 
a controversy in this Tribunal about the 
meaning of "Hakko-ichiu" . This word was 
originally borrowed from Chinese classics. 
¥0 will not go into an explanation of its 
literal meaning further since hn erudite 
Chinese judge sits on the Tribunal. The 
testimony of the witness INOUE, however, 
beginning with page 23,935 of the Record, 
...nd the books introduced to the Tribunal 
might, in some way, serve as p. reference. 
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Needless to say, they imply neither a 
totalitarian idea nor an aggressive design. 

THE HANDLING OF PRISONERS OF WAR AND GIVE HAN 
INTERNEES 

I 
The accused TOJO states in paragraph 

130 of his affidavit that the handling of 
P.O.W.Ts prior to their being received in 
P.O.W. Camps established and opened by 
the War Minister is, in every case a matter 
within the authority of the High Command 
and its agencies, the responsibility for 

(128) 

which rests with them; and that therefore 
the War Minister is'not responsible for 
occurrences during that period of time. 
This is derived from the constitutional 
principle which basically provides for 
the respective independence in Japan of 
the High Command and military administra-
tion. It is needless to soy that, in 

(129) 
the old constitution, Articles XE and LV 
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(130) 
provide to the above effect. Both War 
and Navy Ministers are State Ministers, 
as is laid down in Article LV of the 
Constitution. However, according to the 
generally established interpretation 
the War and Navy Ministers, within their 
authority as State Ministers, have no 
power either to assist the Emperor with 
reference to, or to interfere in matters 
pertaining to the High Command of the 
Army or Navy as provided in Article XI 
of the Constitution, and consequently are 
free from responsibility with regard to 
such matters. This has already been testi-

(131)' 
fied to by the Witness, FUJITA, Tsuguji, 
Attention is called to the fact the,t this 
interpretation -that what is provided for 
by Article LV of the Constitution does 
not extend to matters pertaining to the 
High Command~ was made public at the House 
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of Peers in March 1925 by the then Govern-
(132) 

ment in control. Sawamoto, Yorio, a witness 
called by the Defense on behalf of the Navy 
accused, has also testified to the same 
effect as stated above with reference to 
the relations of the Navy Minister with 

(133) 
the Naval General Staff. 

Thereupon, the question emerges as 
to how can it be explained that the War 
Minister had delivered instructions 
such as the "Senjinkun" (Instructions to 

(134) 
troops in the field) to officers and men 
bound for the front? The connection may 
be clarified as follows: In accordance 
with the authority vested in him by Ar-
ticle I of the Regulations on the Organiza-

(135) " 
tions of the War Ministry, the War Min-
ister is responsible for the control and 
supervision of Army personnel. That is 
to say, just In the same manner as is his 
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duty to impart the necessary technique 

of warfare to the entire personnel of the 

Japanese Army, so is he likewise charged 

with the responsibility of disciplining 

and training them so that they may con-

duct themselves properly, and thereafter 

deliver them over to the High Command author! 

ties. For this purpose such instructions 

were given, in particular, to those bound 

for the front, and they were strictly re-

quired to understand and abide by them. 

However, when once these men and officers 

constituted a part of the "fighting unit", 

which lies within the controlling power 

of the Commander in the field, the War 

Minister is no longer able to exercise 

control over them or to issue orders to 

them. In other words, the War Minister's 

functions of control of personnel then 

is terminated and replaced by the functions 

of the High Command, As a matter of fact 
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it would be just the same for officers end 
men in the field to carry with them the 
"Senjinkun" or Field Instruction, issued 
by the War Minister, as to arm themselves 
with weapons selected by the War Ministry. 
It differs not in the least In the fact 
that the War Minister has no authority what-
soever as to the choice of when, how and 
against whom to use such arms, despite the 
fact of his having provided them. There-
fore, it can be perceived, that the fact 
that men at the front carried with them a 
copy of the Field Instruction issued by 
the War Ministry does not indicate or 
prove that powers of military administration 
expend to the front lines. In other words, 
the principle stated in an earlier portion 
of this summation with reference to the 
independence of the High Command and mili-
tary administration remains•unaffected, and 
is irrefutable despite all the arguments 
of the prosecution relative to the finding 
of these phamplets at the front line. 
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It may be stated too, in addition, that 
the fact that such instructions as men-
tioned above were most meticulously con-
ferred on ranks and files going to the 
front proves without a doubt that the 
occurrences of atrocities, if any, in the 
field were utterly against the true intention 
of the Central Army Authorities, 

(136) 
Neither does Exhibit 3,051, cited by 

(137) ' 
witness 0DASHIMA, which refers to instruc-
tions to respective Army Commanders by 
the Vice Minister of War relative to 
the improvemeht in treatment of P.O.W.'s, 
effect this stated principle. In order to 
clarify this matter further, attention is 
directed to Article 3 of the Regulations 
on P.O.W. Camps, which Is included in 
Exhibit 1965, Page 3, 8th line of the 
English text, introduced by the Prosecution. 
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The said article reads, "Prisoner of Wer 
Camps shall be administered by a cpomander 
of an army or a commander of a garrison 
under the general supervision of the 
Minister of mar." It means that such P.O.W. 
Camps as are located in the place where the 
expeditionary army is stationed are placed 
under the jurisdiction of the War Minister, 
the administration of such camps is assigned 
to the Commander of the army in the area 
concerned instead of appointing some 
special War Ministerial official. Accord-
ingly a Commander of an Army administers' 
P.O.W. Camps established and opened by 
the War Ministry in such oversees areas 
as the Philippines and Thailand etc, in 
addition to being one of the powerful 
members within the organization of the 
High Command with reference to operational 
activities. In this connection he main-
tains the same status as a Commander of 
a garrison in the homeland. Therefore, 
It becomes necessary for the war Minister 
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ar his deputy, the Vice Minister of War, 
to issue notifications to a Commander of 
an Army in connection with the treatment 
of P.O.W.'s in Camps abroad. It does not 
mean necessarily that, on this account, the 
War Minister interfered with the Army 
Commander's functions pertaining to the 
High Command. P„0.?/»! s from the time they 
are ca ptured In the field until they are 
confined in P. OAs, Camps established by 
the War Ministry are placed under the juris 
diction of the High Command, so, as to 
measures and treatment concerning them in 
the above period, the War Minister is not 
entitled to 'Interfere nor does he assume 
any response, li 1 L by. 

In addition, ib is observed that 
(138) 

notificamion Fo. 1504 of 1943, referred to 
{ 139 / 

heretofore is in the form of a joint dis-
patch by the Vice-Minister of War and 
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Deputy Chief of the Army General Staff. 
The reason why this notification was issued 
under the name of the Deputy Chief of 
Staff in addition to that of the Vice-
Minister of War is due to the fact that 
maritime transportation during this war 
had been placed under the jurisdiction 
of the Commander for Shipping who was 

(140) 
under the control of Imperial Headquarters. 
Since the notification shown in the fore-
going Exhibit No. 1965 p. 30 refers 
to the handling of P.O.W.'s under trans-
portation, from expeditionary troops on 
the spot under command of the High 
Command as well as from P.O.W. Camps in 
the field back to camps in the homeland, 
it was necessary that the name of the 
Deputy Chief of Staff also be added to 
the said notific:tion, and', furthermore, 
that this be directed to the shipping 
co uiander as well. With reference to the 
two notes mentioned above, the defendant 
TOJO has explained that these matters 
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could also be attributed to the fact that 
the War Minister is held responsible for 
such military administration as would ari 
from matters pertaining to the High Com-
mand as a result of the War Minister's 
capacity as a partici pating member of 

"(141) 
the Imperial Headquarters. This means 
thet the War Ministry's notification was 
necessitated, since matters of placing 
P.O.W.'s aboard and of transporting P.O.W 
were, in the final analysis, matters of 
military administration resulting from 
connections with the High Command. What-
ever it may be, the basic principle 
still remains unaffected that the War 
Minister hold no authority over P.O.W.'s 
who still remain under the power of the 
High. Command and Is therefore free from 
responsibility . 

(141) Tr„ 36,832-9 
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In the Nuremberg decision, it was 
declared that the words of the provision 
corresponding to the latter part of Article 
5c in our Charter do not add a new and 
separate crime to those already listed; 
the words are designed to establish the 
responsibility of persons participating in 

(142) 
a cocmon plan for crimes against peace, 
'The interpretation made by the Nuremberg 
Tribunal is proper and correct so far as 
the above-mentioned provision is concerned, 
and it is firmly believed that the same 
conclusion will be reached as well by 
this Tribunal, If so, the question as to 
the principle of limitation between the 
responsibility of the High Command and 
that of the War Ministry with reference 
to the handlirig of P.O.W.s and civilian 
internees, rises to greater importance 
in the proceedings of this trial. Thus 
the interpretation, that the responsibility 
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for an unlawful act committed within the 
power of a given person is attributable 
to another by applying the so-called prin-
ciple of conspiracy, should be most proper-
ly checked. 

II 
The principle that the War Minister 

was not authorized to interfere in the 
handling of P.O.W.'s under the control 
of the High Command, that is the P.O.W.s 
who had not yet been delivered over to 
camps opened by the War Ministry, is 
manifested precisely in the case of the 
disposal of the fliers who raided Tokyo, 
Speaking generally, it is true that the 
Army General Staff would consult the War 
Ministry on the handling of captured per-
sons who had committed such acts in viola-
tion of International Law. It is also 
true that a notification was issued to 
the Chiefs of Staff of the respective 

"(143) 
armies by order of the War Minister. 
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However, these orders would be only a 
notification to the various Chiefs of 
Staff in home and overseas areas in-
forming them of the policies in general 
on no ndling these cases. Specifically 
it is apparent in the evidence that with 
regard to the handling of those particular 
crews held under the power of the High 
Command by the China Expeditionary Army, 
instructions were issued by the Deputy 

(144) 
Chief of Staff; that the military law 
in reality was promulgated by the Commander 
ill Chief of the China Expeditionary 
Army as Army Orders No. 4 of the said 
Army, and that the said Army convened 
a Military Tribunal within the authority 
of the High Command vested in him to deal 

(145) with the actual case* 

Under the older Constitution of 
Japan the granting of commutation for a 
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punishment pronounced by a Military 
Tribunal was to be on the advice of the 
War Minister. It was definitely stipulated 
in Article 16 of the old Constitution that 
"the Emperor orders amnesty, pardon, 
commutation of punishment and rehobilita-

(146) 
tion." This definite provision applies 
not only to decisions delivered in an ordinary 
court, but also the findings of a Military 
Court, having nothing to do with the High 
Command. Therefore, the responsibility 
as to the propriety of granting commutation 
of punishments to the five persons out 
of eight on whom capital punishment was 
passed at Shanghai rests with TOJO, who 
recommended the commutations. However, 
as to all procedure carried out prior to 
his advice to the Throne, TOJO was not in 
the least involved. 

(146). Tr. 27,472 
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I I I 

It is redundant to mention that 
Japan ratified Hague Convention IV, 
Thus the provisions established in the 
said treaty from Article 4 to 20 are legally 
binding upon Japan. However, she did not 
ratify the Geneva Convention of 1929 rela-
tive to the treatment of P.O."/.' s and it 
has been repeatedly pointed out to this 
Tribunal that she cannot be bound by the 
provision of the said Convention. This 
point has already been covered in defense 
general Summation Section M. Additionally, 
a detailed statement has been given in 
Ex. 3670, produced during the individual 

(147) 
defense for TOJO. We saved the time of 
having the above-mentioned Exhibit read 
in the court, but nevertheless we now rely 
on the minute explanation as to Japan's 
situation contained in it. Japan announced 
that she would apply the 1929 Convention 
with necessary modification, "mutatis 
mutandis", which implies that Japan from 
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a humanitarian point of view and upon her 
own initiative would apply it at her own 
discretion, but that she would not be 
bound to apply it as under legal obligation. 
It is most regrettable that Japan's point 
of view on humanity is not, in most cases, 
sufficiontly understood by peoples of other 
nations owing to the differences in customs 
and language. Article IIof the Regulations 

' (148) 
on tho handling of P.O.W.swhich rays down 
Japan's basic rules for the handling of 
P.O.W.s reads as follows: " Prisoner of 
War shall bo humanely treated and in no 
case shall any insult or maltreatment be 
inflicted upon him." The Emperor has always 
shown benevolent desires, and the leaders 
of the nation, including TOJO and others, 
have extended their utmost efforts, day •\ 
and night, to comply most faithfully with 
his wishes. Thus, we firmly disavow that 
they ever wilfully ordered or gavo tacit 
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consent to the inflicting of inhumane 

acts upon P.O.W.s, 
IV 

It is utterly untenable that P.O.W.'s 

accomodated in P.O.W. Camps were ordered 

to forced labor. In his instructions 
(149) 

given at Zentsuji and in his address to 
(150) 

Com ...ending Officers of P.O.N. Camps TOJO 

refers to is bor at their own free-will 

for P.O.W.'s of the rank of officers, 

and the evidence shows that not a word was 

mentioned as to forced labor. In reality, 

there is not one case in which a P.O.W. 

of officer rank was forced to labor. 

If there actually had been such an instance 

it would most conceivably be expected th t 

the Prosecution would hĉ ve summoned here 

a s a 
witness the officer involved, but, 

as a matter of fact, during this long 
trial no such witness has been called. 
On the contrary, according to the testi-
mony of the witness ODAJBIA, and Exhibit 

(151) 
No. 3,123, referred to by him, we find a 
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positive statement to the effect that labor 

by officers was carried out on their own 

initiative, and, moreover, that they con-

ducted themselves in such an assiduous 

and honorable manner that the employers 

decided to grant them bounties in ronumera-

tion. 
V 

There are various illustrations which 

have been produced in connection with the 

construction of the Thailand-Burma rail-

road. According to the nature of the 

allegations, it is believed that they can 

be roughly classified in the following 

three categories: 

(1) The question as to whether it 

is illegal to have decided upon the use 

of Prisoners of War in the construction 

of the railway. 

(2) Charges that the P.O.W.'s were 

maltreated, and that other unlawful acts 

were committed against them. 
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(3) The responsibility for the great 
number of deaths incurred owing to poor 
billeting end ration conditions as well 
as to the lack of medical facilities for 
P.O.N.s. 

As was testified to by the witness 
MANAMATSU, Tadaichi, the purposes for the 
construction of the Thailand-Burma rail-
road were as follows: 

(1) To have overland communication 
between Thailand and Burma; 

(2) To provide a necessary supply 
line for the Japanese Armies operating in 
Burma; 

(3) The utilization of tungsten 
deposits along the route, which wore 

(152) needed in munitions manufacture. 

In the summer of 1942 the Southern 
Expeditionary Army asked Imperial Head-
quarters for approval to use P.O.W. labor 
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in the above construction works. There-
upon, after due consideration, the Im-
perial Headquarters granted permission in 
view of the facts that the construction 
works v.ere to be carried out in distant 
areas far to the rear of the front lines 
at that time, and, moreover, that the rail-
road, as stated above, would fulfil the 
function of a trade-route between Thai-
land and Burma. In reality, at the time 
the area along the route did constitute 
a safety zone being far removed from the 
fighting and without danger of being shelled 
or bombed. Thus, since the works had no 
direct connection with operations, and 
being, moreover, of no dangerous nature, 
there exists no violation of treaties 
relative to such a grant of permission. 
In addition to the P.O.W.'s a great number 
of Siamese, Malayans, Chinese, Javanese 
and Annamese, as well as Japanese Rail-
way troops took part in the construction 

(153) 
works. 
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It is not accurate to say that the 
employment of P.O.W.'s in the construction 
of the Thai-Burma Railway had been decided 
with the approval of the then War Minister. 
The rule for the employment of P.O.W. 
labor is set forth in Article 3 of the 
"Regulation on the work of Prisoners of 
(153-A) 
'•far." 

- 185 
(153-A) The text of Article 3 of the 
regulation reads: "The commander of an 
army or the commander of a garrison (here-
inafter called the chief administrator 
of prisoner of war camps) may order pris-
oners of war to be employed on work at 
any military organization outside the 
prisoner of war camp. In such a case 
the authorization of the Minister of War 
must previously be obtained regarding the 
number, place, description, hours of 
work, and period of work etc., but no 
such authorization shall be necessary 
"outside the Empire (which term shall 
hereinafter include Japanese proper, 
Chosen, and Taiwan)". 
"When the chief administrator of prisoner 
of war camps intends to order prisoners 
of war to be employed on work at any 
army organization outside the Empire, he 
shall immediately submit a request to the 
Minister of War regarding the number of 
prisoners, place, description, hours of 
work and period of work, etc," - from 
p. 14 of Exhibit 1965. 
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According to this regulatioh, the 
approval of the War Minister is necessary 

» 

only when the labor of P.O.W.'s is to be 
utilized in the Empire (Japan proper, 
Chosen, and Taiwan), the utilization of 
P.O.W. labor outside the Empire was to be 
decided by the Chief Administrator of 
P.O.W.'s Camps (i.e. Commander in Chief 
of the respective Army); the Chief Admin-
istrator had to report the number of 
prisoners, place, description, etc. 
to the "War Minister, The employment of 
the P.O.W.'s for the construction of 
the Thailand-Burma Railway had been de-
cided by the Commander-in-Chief of the 
Southern General Army, and the decision 
was reported to the War Minister. TOJO, 
as War Minister, cannot be legally respon-
sible for the first issue. 

As we have just stated, this construc-
tion work was carried on by the Southern 
Expeditionary Army as a task within the 
power of the High Command upon the approval 
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of tiie Imperial Headquarters. The Southern 
Expeditionary Army was under the High 
Command. There exists no doubt as to 
that point in the light either of the 
testimony of the witness, WAKAMATSU, 
or from Ex. 475• Thus, in accordance with 
the principle which we have stated earlier, 
the conditions of employment and the manner 
of supervision of P.O.W.s on construction 
work pertain to the function within the 
scope of the High Command in which the 
War Minister has 110 authority to inter-
fere. 

However, we are not attempting to 
disclaim the War Minister's responsibility 
entirely with reference to the construction 
of the Thailand-Burma Railroad. The 
War Minister assumes responsibility as 
supervisor of P.O.W. Gamps. The relations 
pertoiiiing to the matter- are clearly 
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shown in diagrams in Page 2 of the English 
Text of Ex. 475. The Imperial Headquarters 
itself is responsible for directions con-
cerning railway construction; the Southern 
General Army for the Chief supervision of 
railway construction; the Railway In-
spection Office as Commander in charge 
of railway construction, and the Railway 
Regiment for command in charge of construc-
tion in a given district. On these matters 
the War Minister has no power of control, 
but the P.O.W. Camp, which is under 
control of the War Minister, cooperates 
in the railway construction In the capacity 
of supervisor of P.O./.'s by chiefly tak-
ing care of billeting, maintenance and 
health of P.O.W.'s and by requesting 
assistance of the unit concerned. There-
fore, although with regard to the second 
issue, that is, the alleged fact of 
directly inflicting maltreatment upon the 
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P.O.W.'s in the construction precinct, 
the bap Minister does not assume respon-
sibility, nevertheless if there were 
cases of poor billeting, lack of main-
tenance and medical facilities, or any 
material of maltreatment inside billets, 
those matters fall within the juris-
diction of the War Minister. 

However, as has already been proved 
in Ex. 475, as soon as he was informed of 
the alarming conditions.with reference to 
the above points War Minister TOJO, immedi-
ately sent HAMADA, Chief of the P.O.W. 
Inspection Bureau, and able medical officials 
to the spot to make every effort for im-
provement. No negligence in control is 
noted on his part such as to leave the 
matter in any daubt. The Japanese Army 
did its best in taking all possible 
mew ures conceivable at that time in order 
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to improve the treatment of the P.OJU.'S 
in cooperation with the Japanese troops, 
laying stress, in particular, on billet-
ing, rations and health, as set forth on 
p. .31-33 of the Defense summation 
section M; also Exhibit 475 p. 9 is 
cited to- prove this point. Although it 
is to the great distress of the Jap nese 
nation that so many fell victim to the 
working conditions, any legal argument 
that tiis was due to criminal negligence 
must be opposed. 

VI 
With reference to the enactment of 

the P.O.W. Punishment L. v:, TOJO is con-
cerned not only as War Minister but also 
as Premier, in proposing that law. 
But in no •' way does the enactment of 
that law constitute a violation of Hague 
Convention IV, to which Japan is under 
obligation. It is provided in Article 
8 of Hague. Convention IV that P.O.W.1s 
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sh_ 11 be subject to the Army Lows and 
Regulations actually in force in the 
state in whose po ,r they are held, 
and that in case of any disobedience on 
their part they may be dealt with in a 
strict manner. The revision of the P.O.W. 
Punishment Law in 1943 was effected within 
the scope of the provision in the above 
Hague Convention, defining the application 
of strict measures to those inflicting 
abuse upon or defying supervisors of 
P.O.1//. or conspiring to escape etc. 

In his reply to the Prosecution's 
(154) ' 

interrogation and also in his affidavit, 
TOJO states that he still remains respon-
sible as Minister of War for treatment of 
the P.O.W. after they were accomodated in 
P.O.W. Camps. But that by no means admits 
of any criminal guilt. This accused has 
not only entered a plea of "not guilty" 
before this Tribunal, but has also 
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stated in his affidavit that he had 
never given thought, then, to the fact 

(155) 
that he was co Flitting any crime. TOJO's 
military administration was characterized 
by strict .adheronce in the- final degree to 
observance of all laws and regulations. 
It is beyond conjecture to even surmise 
that at any time during the whole period 
of his military administration that TOJO 
himself gave orders or tacitly consented 
to permit others to commit unlawful acts 
in violation of treaties or other laws and 
regulations. Furthermore, the Prosecution 
has failed completely to prove anything 
to the contrary. What we have stated 
above is chiefly in relation to P.O.W. 
but nevertheless the same representations 
also apply to civilian internees. 

So summarize, the indictment charging 
unlawful acts against P.O.W. and civilian 
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internees in violation of treaties or in-

ternational law and regulations, is un-

supported by all the evidence, and so 

far as TOJO is concerned, we submit, he 

s&S&ld be found not ^uilty on all the 

counts pertaining to those allegations. 

COUNTER-ARGUMENT OF TOJO 
TO PROSECUTION 

In the foregoing we have set forth 

some of the positive contentions main-

tained by TOJO relative to events brought 

out by the Frosopution in which he was 

concerned with others. Hereinafter we 

shall specify several points in the Prose-

cution's argument directed against the 
(156) 

defendant individually. Our exposition 

shall be restricted, however, to matters 

which patently may be ascribed to a 

fallacious belief on the part of those 

persons advancing such allegations. We 

shall for the convenience of the Tribunal 

follow the order of the Prosecution, Summa-

tion . 
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1. T0J0 not indicted In Count 25. 

In the firot and the 69th pages of 
(157) 

the Prosecution summation on TOJO the 
counts in the Indictment are enumerated, 
including Count 25. Hut this is error 
as in the Indictment TOGO is indicted but 
not TOJO. While the Prosecution endeavore 

(158) to change the names the Tribunal permitted 
the withdrawal of TOGO but declined the 

(159) 
insertion of TOJO. Therefore as TOJO 
is not indicted for the Changkufeng In-
cident we shell omit argument thereon, 

2. Confusion in Director of Depart-
ment and Section Head. 

The inference of the Prosecution is 
that TOJO conspired with Generals 
NINOMIYA AND TATSKAWA in the March In-
cident. also that on the occasions of the 
MUKDEN and North China Incidents no mili-
tary activities could be operated without 

- 194 
(157) Tr. 41,953, 42,025 
(158) Tr. 15,827 
(159) Tr. 16,,120-1 



Def.' Doci 2988 
Section N-24 

his consent from the fact that he assumed 
on 1 August 1931 the post of "Chief of the 

(160) 

First Section" of the Army General Staff. 
This mistaken understanding is due apparent-
ly to the confusion in the translation 
of technical terms pertaining to the 
organization of the Army General Staff, 
shown in Exhibit 98," organization of 
the Army General Staff," Article 4 and 
(161) 
5. In summarizing, the Japanese Army 
General Staff was organized vith offices 

(161-A) 
ranking as follows: 

1. Chief of the Army General Staff. 
2. Deputy Chief (or Vice Chief) of 

Army General Staff. 
3. Directors of Departments. 
4. Heads of Sections and others. 

It was provided that the Chief, 
Deputy-Chief and Directors only were author-
ized to make decisions, and they were 
responsible for them thereafter. There 
were 4 directors in all; those of the 1st, 
2nd, 3rd and General Affairs departments / 
respectively, as will be shown later on. 
Article 4 of the organization of the Army 
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General Staff reads; "The Deputy-Chief of 
the General Staff assists the Chief of 
Staff and takes charge of the whole 
office," while Article 5 of the same reads 
"The Director of each Department of 
the General Staff Office is responsible to 
the Chief, superintends the heads and 
other members of the sections and controls 

(162) 

their main duties," In other words, the 
heads and other officers in sections con-
ducted their duties not of their own 
accord but under the superintendence and 
control of the Chief, Deputy-Chief and 
Directors. 

On 1 August 19 31 Major General 
UMEZU, Yoshijiro, one of the accused, 
was appointed Chief of the General Affairs 
Department of the Army General Staff 

(163) 
Office, while on the same clay Colonel 
TOJO was made Head of the First Section 

(164) of the General Affairs Department. 
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In translating the word "Section" 
(165) 

used in Exhibit. No. 1983-A, which is a 
part of Prosscuti: vs interrogation, the 
Prosecution should have chosen the word 
"department" in view of the Prosecution's 
translation of terms of- the abovementioned 
organization of the Army General Staff. 
It meant that there were four departments 
in all in the Army General Staff, the 1st 
Department (Operations) 2nd Department 
(Intelligence) 3rd Department (Transporta-
tion) and the General Affairs Department. 
The post that NMEZU accepted was Director 
of the last-mentioned Department, and the 
position to watch TOJO was promoted was 
to be head of the 1st Section, serving 
under the former's supervision. This 
department was not in the least concerned 
with operations but was limited to general 
administrative affairs. Eurthcrmore, in 

(166) 

3CX-2 of Prosecution argument, the portion 
stating that General TATSKATA was "Chief 

- 197 
(165) Tr. 14,594 
(166) Tr. 41,954 



of the Second Section" should be corrected 
to "Director of the 2nd Department." 
In short, it was UMEZU who ranked with 
TAT3KAWA, but the former was not concerned 
in operations. To reiterate, TOJO was 
merely head of a Section subject to the 
superintendence of the above UMEZU. This 
explanation will do much to clarify the 
positions he held subsequent to August 193-1. 

The so-called "March Incident" took 
place in 1931, and it was not until August, 
six months later, that UMEZU and TOJO 
assumed their offices at the Army General 
Staff. The Mukden and North China In-
cidents, no doubt, broke out while UMEZU and 
TOJO served in the -Army General Staff, 
but the General Affairs Department, to 
which TOJO had been assigned, was not in 
the least concerned in matters relative to 
the dispatch of troops nor in military 
operations. The Pr o s e c ut i on» s areument, 
in this respect, is erroneous resulting as 
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it does from the misunderstanding' as to 
Colonel TOJ'O's position, due to confusion 
in translating particular t.erms, and it 
sounds rather strange; to the Japanese, 

3. TOJO's tenure of 0ffice as Head 
of the Kwantung Mill'tary "FoJ i.e'e UFd that 
of Chief of Staff of the Kwantung 'Army, 

The Prosecution alleges that duri.ng 
his tenure of office as Head of the Kwang-
tung military police TOJO aided and abetted 

(167) 
a v.ar of aggression against China, However, 
no substantial facts are given nor any 
evidence submitted with reference to this 
"aiding and abetting." The Prosecution 
refers to a certain report by General TADA, 
which, however, was drafted and submitted 
one year prior to TOJO's assumption of 
office as Head of the Military Police and, 
moreover, gives a description of affairs 
which took place before the drafting of 
the'report. That item certainly is 
worthless as supporting its contention, 
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The Prosecution further quotes "Niki 
Sansuke" (two Kis and three Sukes) which 
is merely a joke alluding to persons with 
the same name ending who happened to be in 
the same region at the same time, such 
as HOSIUNO, Naoki and TOJO, Hideki, and 
by no means implies any sinister connota-
tion . 

\ 

The Marco Polo Bridge Incident broke 
out when TOJO was Chief of Staff of the 
Kwantung Army. However, this Incident 
originated from a collision between the 
North China Expeditionary Army and the 
Chinese 29th Route srmy, having nothing 
to do with the Kwantung Army. 

The Prosecution, furthermore, refers 
to the telegram dated 9 June 1937. No 
explanation shall be given here as to its 
purport since reference has already been 

(168) 
made in Paragraph 2 of TOJO's affidavit. 
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Suffice it to reflect, whether the various 

Powers could have protected their respec-

tive residents under the then prevailing 

circumstances in China merely through 

oral protests, when the residents were 

"exposed to imminent danger, as assault 

on their lives and properties were 

expected momentarily." Actually, it 

frequently happened that even Powers 

other than Japan dispatched reinforcements 

to Shanghai and Tientsin for the purpose 

of protecting their residents. 

By the "special circumstances in 

China" is meant that the Chinese Govern-

ment, whenever confronted with out-

rageous acts by rioters and students to 

force certain ' demands, 

was not only lacking in power to check 

them but was rather inclined to take 

measures behind the scenes calculated to 

fan the flames. The Prosecution's allega-

tion that Japan should have taken a 
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'bystander' attitude under sucii situations, 
depending solely on diplomatic protests 
or negotiations, is wholly attributable 
to its blind ignorance of the nature of 
the above-mentioned "special conditions 
in China." Even the Lytton Co mission's 
Report, to say nothing of TOJO, admits 
of those unusual circumstances. 

4. "KANTOKUEN" (Kwantung Army Special 
Maneuver) 

The purpose of the Kwantung Army 
Special maneuver in 1941 had no connection 
with the policies followed by the Kwantung 
Army at the time TOJO was its Chief of 
Staff in 1937 and 1938. 

(169) 
On page XX-6, in attempting to ex-

plain the Kwantung Army's attitude during 
the period ranging from March 1937 
to May 1938, when TOJO w s the Chief of 
Staff of the Kwantung Army, the Prose-
cution refers to the deposition of the 
witness TAKEBE, Rokuzo concerning the ob-
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ject of "KANTOKUEN". But it has already 
been made clear to this Court that 
"KANTOKUEN" was the reinforcement of the 
Kwantung Army, which took place In late 
1941, three years later than the afore-
said period, -and whatever the purpose of 
"KANTOKUEN" may have been, it had nothing 
to do with the aim and policies of the 
Kwantung Army in 1937-38. 

\ ^ 

As this issue "has been injected by 
the Prosecution it require.® some inquiry 
by us. In his deposition, TAKEBE, Rokuzo 
touches upon the alleged aims of the 
Kwantung Army but he admits it is only 
his opinion, and not based upon definite 
fact. He says: "They were all based 
upon my own estimate of the situation 

(170) 
and my own judgement". In short, no con-
crete substantial source of his estimation 
is xnentioned, and consequently it 
has no probative value at all. % the other 
hand, accurate specific evidence is found 
in the deposition of the witness TANAKA , 
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Shinichi and the sources of his knowledge 
indicated, he having served with the 
General Staff, 'and participated in drafting 

(171) 
the specific plan itself. He testifies: 
"In July of 1941, on the occasion of the 
so-called "KANTOKUEN", the Imperial Head-
quarters gave orders to the Commander of 
the Kwantung Army that the purpose of 
reinforcement of troop,s for the so-called 
"KANTOKUEN" was to strengthen preparedness 
against the U.S.S.R." That is decisive 
evidence on this issue, and conclusive. 

The Prosecution endeavors to utilize 
TAKEBE's deposition further to support its 
argument as to what it regards as the aim 
of Japan's stationing of troops in 
Manchuria in 1937-38, but all through 
his testimony it is evident that "The 
purpose for the stationing of troops in 
Manchuria was to carry out the objective 

(172) 
of defense." 
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Since the purpose of sending re-
inforcements to Manchuria at that time has 
been proved to be of a defensive nature, 
the strengthening of aeronautical meteor-

(173)" " 
ological services, extension: of the terms 
of military services, and fortifications 
should all be considered as steps toward 
that end. Especially those fortifications 
within the borders of Manchuria which were 
purely defensive to check invasion. 

a 
In addition, the Prosecution points 

(174) 
out that UEDA, the Kwantung Army Commander, 
was desirous that the Chinese wishes be 
respected, and that they should contribute 
to the preparation in the event of war 
with the U.S.S.R. It maliciously inter-
prets and expands this idea as apparently 
to hold TOJO, wJ: o was then the Chief of 
Staff of UEDA, also responsible for it. 
But such measures were quite natural for 
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a Japan who had maintained stability in 
/ T 

East Asia and actually had saved China 
from partition and foreign aggression. 

5. Vice-Ministership of War 

The prosecution, in page XX>8 to 
(175) 

10, refers to many events that occurred 
in Japan during TOJO's tenure of office as 
Vice Minister of TVar. Some of them have 
no connection with the War Ministry, and 
as the few that do are mostly of minute 
nature, we will not take time to refute 
them. But we must point out, and it goes 
without saying, that any independent 
nation, if she is to maintain armaments, 
the authorities but naturally have the 
responsibility of exerting their best 
efforts to prepare them in the most effec-
tive way. This cannot be construed to 
mean preparation for any specific aggres-
sive war, as has already been amply covered 
in Defense Summation Section L. 
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6. The Five Ministers' Conference and 
the Responsibilities of the Vice-Minister 
of War. 

Here remains one point which we wish 
to call to the attention of the Tribunal. 
It is the circumstance where the Prose-
cution attempts to call TOJO to account 
concerning ths decision which was reached 
in the Five Minister's Conference held on 

(176) 
31 October 1938. In order to explain it 
fully we must refer to the system under 
the Japanese Constitution. Under the old 
Constitutiion, a Minister had two capacities 
simultaneously: one was in the capacity of 
a Minister of State and the other was 
that of the Head of a Ministry. A Min-
ister without portfolio had of course only 
the capacity of a Minister of State. As 
is stipulated in Article IV of the old 

(177) 
Constitution, a Minister of State is 
responsible for all State Affairs by reason 
of participating in its administrati on. 
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It is, therefore, based on the status of 
Minister of State that the War and the 
Navy Ministers voice their opinions on 
diplomacy just as the Foreign Minister 
does likewise on military affairs. 

On the other hand, as Head of a 
Ministry, a Minister of State is respon-
sible for the affairs under his charge; 
the War Minister for military administration 
the Foreign Minister for foreign affairs; 
the Finance Minister for financial affairs 
etc. This is what is meant by Imperial 
Ordinance relating to General Rules con-
cerning the Organization of Ministries 
Article II; "Each Minister 'shall be respon-
sible for the affairs of which the prin-

(178) 
cipal competency belongs to him." As 
to the status of a Vice-Minister of a 
Ministry, he helps the Minister, manages 
the administrative affairs of the Ministry, 
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which the Minister takes in his charge 
as its Head; but the Vice Minister has nothing 
to do with high governmental policies of 
the nation in which ministers participate 
as Ministers of State. This is what is 
meant by the aforesaid General Rules con-
cerning the Organization of Ministries 
Article XVI: "The Vice-Minister shall 
assist the Minister, coordinate the 
affairs of the Ministry and supervise the 

(179) affairs of Bureaus and Divisions," 

We do not know for certain whether 
the aforesaid decision was even reached 
in the Five Minister's Conference on 
31 October 1938. From its purported con-
tents, however, it was apparently appertain-
ing to high national policies, xWiich was 
decidedly not the affair of the War Min-
istry. At any rate in matters of that 
type as the then Vice Minister, TOJO, did 

- 209 

(179) Tr. 17,486 



Def. Doc, 2988 
Section N-24 

not and could not actually participate, 
so accordingly he could have no respon-

I 

sibility for any such decision. This 
same principle holds good for those men 
who served under TOJO as Vice-Minister. 
after he became War Minister. They are 
not responsible for decisions of general 
national policies concluded in the Four 
Minister Conferences, the Cabinet meetings 
and Liaison and Imperial Conferences, 

7. Competencies of the Chief of 
Military Aviation Headquarters' and In-
spector-General of Aviation. 

(180) 

In the 10th and 11th pages of Summa-
tion XX, the Prosecution assails TOJO . 
regarding the damage inflicted upon U.S. 
property during air raids in China, 
assuming further that TOJO's non-reference 
to this matter in his affidavit is an 
admission of his responsibility. The 
reason why the Prosecution attacks him 
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in this regard is because TOJO from June 
1938 was Chief of the Army air Headquarters 
and was also from December 1938 the In-
spector General of the Amy *iir forces. 
But its assumption throughout is erroneous. 
The Chief of Army Air Headquarters was 
under the jurisdiction of the Minister of 
War, and his duties were to maintain air 
supplies and to assist the Minister of 
1 War in this field, and was not even in 
the slightest detail connected with the 
Supreme Command, That can be clarified 
quite simply by glancing through page 10 
of the chart "The General Organization 
of the Japanese Government" which was 
presented by the Prosecution as Exhibit 
No. 100, Next, the office of the In-
spector-General of Army Air Forces was 
enacted by Army Order No. 21 in December 
1938, and is also outside the system of 
the Supreme Command. This has already 
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been denoted by Regulations of the 
General Staff, No. 78 of Prosecution's 

(181) 
Exhibit, in which the Army Inspectorate 
General of the Army Air Forces was not-
included. I f the Prosecution would now 
assert that the Inspector-General of the 
Army Air Forc.es shared authority of the 
Supreme Command accompanied by definite 
responsibilities it siio-uld have offered 
some proof concerning that particular 
office. In truth, however, the Prose-
cution did not produce any evidence on 
the point. The _ "Ordinance 
Concerning Inspectorate General of the 
Army Air Forces, Army Order No. 21, 
December 1938" was available, the first 

(131-A) 
two articles of which make it immoderate-
ly plain t-Jfcmt thai Inspector General of 
the Army Air Forces had not been included 
in the chain of command under the 

y _ 2 1 2 
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Army Air Forces." 
"Article II: To the post of the In-
spector-General of Army Air Forces a 
General or a Lieutenant-General shall be 
appointed by His Majesty, and shall be 
under his immediate control," 
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Chief of the Army General Staff, and 

accordingly did not exercise prerogatives 

of the Supreme Command hut merely administer-

ed matters concerning the education of air • 

force personnel, and was in.fact no more 

than an educational organ.. In other 

words', he was absolutely not in a posi-

tion of responsibility as to the right-

ness or wrongness of bombing bv the air 

forces in China or in any other locality;; 

it was all under the control of the 

Suprerne Comriand, 

This question has already reached a 

conclusion with the above; however, one 

thing more should be added. At the 

commencement of the Pacific War there was 
. » » 

no definite international law regarding 

bombing by air. Only by reference to 

draft treaty was it considered that the 

indiscriminate bombing of objectives 

other than militarv objectives were acts 

of violation, But later, in the European 
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War, the belligerent countries intentionally 
carried out indiscriminate bombing mutually. 
And in the Pacific War, the Allied Forces 
made intentional indiscriminate aerial 
attacks on most cities in Japan from 
December 1944, end in .august 1945 dropped 
atomic bombs on the cities of HIROSHIMA 
and NAGASAKI. The release of the atomic 
bomb by its very nature is necessarily an 
indiscriminate bombing. Since then the 
great armed Powers have been engaged in 
the study of atomic bomb construction 
under the premise that in the next v.ar 
the use of the atomic bomb shall be ex-
tensive and no treaty banning the use 
thereof has yet been concluded. Accordingly, 
at present It is correct to conclude 
that these nations do not judge in-
discriminate bombing as unlawful under 
international law. 

Under any system of criminal law the 
accusation is dismissed in case the act 
in question does not constitute a crime 

„ 214 
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at the time of judgement, even though the 
alleged offence may be regarded as a 

crime in the light of the law at the time 
(182) 

the act was coomitted. This rule can 
safely be said to be a universally accepted 
rule of criminal law and accordingly con-
stitutes a part of international criminal 
law. 

In view of the attitude on indiscriminate 

bombing at present among all nations it 

does not constitute, we submit, a conventional 

war crime, therefore the indictment on 

that account should be dismissed without 

going into the examination of any evidence. 

8. TOJO's Relations with the Down-
fall of the Yonal Cabinet. 

(183) 
The Prosecution in XL- p. 11 uses the 

heading "The Downfall of the Yonai Cabinet 
and TOJO's Connections therewith." 
Under this subject, however, it does not 
prove that any action or attitude of TOJO 
was the cause of the downfall of that 

- 215 
(182) Corpus Juris Secundum, Vol. 22, 

pp. 29 et seq; Japanese Code of 
criminal procedure 314, 363. 

(183) Tr. 41,963 
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Cabinet in July 1940. It merely deduces 
its stand from TOJO's answer, "from the 
standpoint of common sense" in reply to 
the Prosecution's insistence on cross-
examination for a statement of his views 

(184) 
on the collapse of the Yonai Cabinet. 

In fact, TOJO up to that time occupied 
the post of Inspector General of the Â 'my 
Air Force and was devoted wholly to the 
training of Japanese Air Forces personnel, 
having not the slightest concern or interest 

(185) 
in politics. Furthermore, for a whole 
month prior to the political change, 
TOJO was in Manchuria taking part in maneuver 
of the air forces in his official capacity 
as Inspector General of the Army Air 
(186) 
Force. Therefore, he had no connection 
whatever with tho cause of the resignation 

• 

en bloc of the Yonal Cabinet. 
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The Prosecution also stressed the 
point that ex-War Minister RATA was over-
hasty in reco-amending TOJO to the Emperor 
as a candidate for succeeding War Minister 
on the morning of 18 July. However, as it 
was on the 18th of July 1940 tba t TOJO 
left Manchuria by plane and the night of 

(.187) 
the 18th that he arrived in Tokyo, it 
can easily be seen that TOJO was still in 
the course of this flight when the 
recommendation was made to the Emperor. 
It is completely beyond our imagination 
that TOJO had any voice in the affair, 

i • 
Furthermore, the Prosecution states 

that HATA sent a letter to Yonai prior 
to the resignation en bloc and overthrew 
his cabinet "by reason of the former's 
view that a new structure fronv o very 
broad point of vie1: might be promoted 
and that Japan would not idly lose an 

, - 217 
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opportunity which might never come again." 
The evidence adduced was an article from 
tho "Asahi Shimbun" (a daily newspaper 
issued in Tokyo) relating to the above-
mentioned letter fro::. RATA to Yonai . 
The Prosecution shoved this evidence to 
Yonai in the court, and asked him whether 
he had ever received such a letter, but 
the reply of the latter was consistently 

(188) 

in the negative. It is absurd to base the 
cause of the collapse of the Yonai Cabinet 
upon evidence so flimsy. 

9. Never was any authoritative foreign 
policy decided nor was rap;;..1-0clioment with 
Axis -Powers discussed at fEe" Ogi'kubo" 
Conference. 

4 
(189) 

Quoting Ex. 537, the Prosecution alleges 
that an "authoritive Foreign Policy" and 
"Rapprochement with the Axis powers" 
were discussed at the meeting of KONOYE, 
MATSTJOKA, YOSHEDA and TOJO held at KONOYE«s 
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(190) 
residence on 19 July 1940. 

The Prosecution expounded that a 
certain Woerman who- signed this document 
was a governmental ofiicial of the German 
Foreign Ministry, but his duties at that 

(191) 
time are unknown. The source of the 
report is alleged to be the Counsellor 
of the Japanese Embassy in Berlin, but 
not even his name is known. In addi-
tion, it has not been indicated satis-
factorily as to how this unknown Counsellor 
derived his knowledge of what had taken 
place at KONOYE's residence in a suburb 
of Tokyo. It may be that he told Woerman 
simply what he had surmised, which is a 
far cry from substantial competent evi-
dence. The Prosecution quotes the Woerman 
dispatch also In XX-2 7 end in 

(192) ' 
XX-28, but it can be said that any argu-
ment inferred therefrom is totally worth-
less. With reference to the conference 
then, what TOJO stated with frankness in 
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(193) 
his affidavit must be considered the truth, 
"The Premier-designate (KONOYE) proposed 
that in view of the past course of events, 
national policy hereafter should emphasize 
the solution of the China Incident, .for 

which purpose, among others, it was essen-
tial that relations between the Supreme 
Command and the Government should bo 
better co-ordinated, and further, that 
there should be closer -harmony between 
the Army and the Navy. A H those present 
expressed complete agreement with, these 
propositions and promised to do their 
best in that direction." 

It was not that on "authoritative 
foreign policy" was then decided. If 
there was any basis, as the Prosecution 
alleges, that there existed such an 
established influence, - ith a consistent 
intention as the so-called "military 
clique", and that this had come into power, 
it would have been completely unnecessary 

_ 2 2 q 
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to hold a meeting of the kind at all. 
But as these men at that meeting had no 
previous relations with each other with an 
intention to assume political power, and 
since there were so ie oven who had just 
met for the first time, an overall arrange-
ment in regard to a national policy was 
reoaired prior to forming the Cabinet. 
Thet is only to be expected. In other 
words, the necessity then obvious for such 
a gathering is evidence clearly to refute 
the alleged existemco of a "Military clique" 
or of a consistent war plan. 

1°* Various policies of the 2nd KONOYE 
Cabinet not Aggressive"! 

We do not contend that the successive 
Japanese Cabinets prior to the Pacific 
War neglected national defense. That 
particular state policy was emphatically 
and fully set forth in General Defense 
Summation Section L. 
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Each Japanese Cabinet during the above 

period attached great weight to national 

defense, but we do contend that Japan never 

established any overwhelmingly powerful 

armaments or to a degree beyond the require-

ments for the general defense of the nation; 

that she never produced arms to be used 

other than in protecting herself from in-

vading neighboring nations, and that she 

never established or executed any- other 

policy with a view to arranging military 

armament in preparation for executing 

aggressive policies. In particular, 

various policies adopted by the KONOYE 

Cabinet, of which TOJO was a member, were 

to be accomplished purely through pacific 

me ans. 

The Prosecution presents the follow-

ing five policies as being established 

by the KONOYE Cabinet: "The Outline of the 
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Basic National Policy", "Gist of Main 
Points in Regard to Dealing with the Situ-
ation to Meet the Change in World Condi-
tions," "Triple Alliance", "Outline of the 
Policies for the Solution of the China 
Incident," and "Outline of Policies Toward 

(194) 
French Indo-China and Thailand". It is to 
be noted that each of the above-mentioned 
five policies aims at its execution by 
pacific means. It is easily proved also by 
any of the other varied evidence submitted 
in this case that KONOYE's policies were 

® 

pacifistic. Against these policies, however 
the Prosecution has not proved that they 
were of aggressive nature. If It is alleged 
that the Japanese Government of that period 
planned and prepared for an argres 

s 1 ve 
war, the objective aggression ought clear-
ly to be proved. 

- 22,3 
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The Prosecution is critical that 
Japan concluded an alliance with Germany 

(195) 
and Italy. But under the then international 
situation there existed no practice of 
choice to refrain from concluding necessary 
treaties on the .ground of the propriety of 
past policies taken by the other party 
nations to the alliance. Even the U.S. 
and England, on the occasion of World War 
II entered into an alliance with a nation 
which had committed an overt act of aggres-

(196) 
si on. 

The Prosecution alleges that TOJO 
i 

suggested that Japan assume a resolute 
position towards the U.S.A. Although we 
are ignorant as to the connotation of 
words translated as "resolute position", 
we are certain that the words were not 
proposed by TOJO, but by Foreign Minister 
MATSUOKA in explaining Japnb'*"3. relations with 
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41,982-3 1" 
(196) On Dec. 14, 1939 Council of League 

of Nations adopted resolution plac-
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Nations on account of aggression 
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the U.S.A., when discussing the "Gist of 
Main Points" at the Liaison Conference of 
27 July 1940. Only listening to the explana-
tion those present agreed to leave it sole-
ly to Foreign Minister MATSIIOKA to formulate 

(197) 
a concrete foreign policy. Setting aside 
the question as to who made the proposal, 
it was completely free for Japan, who was 
sn absolutely independent sovereign state, 
to adopt her own foreign policy of what-
ever kind, and it cannot be now said to 
constitute a crime merely because it was 
not such an to be well received by other 
people today. 

The China Incident broke out in July 
1937 at the time of the 1st KONOYE Cabinet. 
The incident gradually expanded, and by 
winner of the same year NANKING, the capital 
of China, was captured v,ith EANGKOW 
following the same fate in October the 
following year. Thus, the 1st KONOYE 
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Cabinet in November 1938, in order to bring 
it to an end, formulated a plan dealing 
finally with the situation which was 
announced widely to the world on 22 December 
of the same year. This is the so-called 
KONOYE Statement, which, in short, stated 
the policies of "good-will and friendship 
with neighboring nations," "joint 
anti-Comintern steps", "economic co-
operation", "non-annexation," and "non-

(198) 
reparations." The form adopted tallied 
fully with the process which the Allied 
Forces in the latter part of World War I 
and II defined as their war aims. Japan 
did not in the least consider it an 
aggressive policy nor did other nations 
at that tine declare it aggressive. It 
was merely that the United States and 
England placed diverse obstructions to 
its materialization, thus preventing 
Japan from achieving its long sought 
and constructive aspiration. 
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11. The Imperial Rule Assistance 
not alfaed at "totalitarian movement."" 

There is a point here to which ex-
planation is deemed necessary. It is in 
regard to the Prosecution pointing out 
a certain sentence in the considerably 

(200) 

lengthy speech delivered by Premier KONOYE 
at the Lower House Budget Committee on 
8 February 1941, and attempting to assert 
that '"he movement pertaining to the Im-
perial Rule Assistance Association could 
be described a "totalitarian national 

(201) 
movement." In fact, it is a misunderstand-
ing due to an imperfect translation of 
words. The original text in Japanese 
reads as follows; "This is a nation-
wide, all-embracing national movement, 
comprising those in government office as 
well as In private life". The translator 
tried to exrzress the meaning of "nationwide" 
and "all embracing" by using the adjective 

- 227 
(200) Ex. 2362, Tr. 18,132 
(201) KX-p. 18, Tr. 41,971 

/ 



Def* Doc. 2988 
Section N-24 

"totalitarian", which cannot be considered 

as having been used in a sense now common-

ly understood, which was customarily used 

for such movements by the Nazis and Fascists 

in Germany and Italy. It is needless 10 

mention, those were political whereas that of 

the Imperial Rule Assistance Association, it was 

vigorously denied by Premier KONOYE, 
in his speech, as being a movement created 

( 202) 
by a political party. He also repeated 

his denials that the Imperial Rule 

Assistance Association was in itself^ a 
(-03) 

political society. To wit; the gist of the 

whole speech made by KONOYE was to em-

phasize that this movement initiated by 

the Imperial Rule Assistance Association 

was characteristic of Japan, and asked 
for participation in the Association by 

(204) 
the whole nation. An explanation was also 

given at the same Diet session by 

HIRANUMA, who was the Home Minister in 
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the KONOYE Cabinet, asserting that the 
foregoing association was not a political 

(205) 
society.- HIRANUMA, further, gave a clear 
explanation as to the existing difference 
between "'totalitarianism" end "Imperial 

( 206 ) . -

Way." In addition, ANDO, Kisaburo, who 
was the Vice-president of the Association, 
a_t first refused to hold the office con-
currently v1th the ministry without port-
folio on the ground that the movement was 

(207) 
not of a political nature. It is further-
more stated as follows. "The main work 
of the association consisted in conveying 
to the people, without error, and gaining 
their understanding thereof, matters estab 
lished as policies, and matters on those 
policies which each ministry as part of 
its administrative function desired the 
people to practice. Of course, since 
the association was only a private org. nlz 
tion of a public nature, the directors of 
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tiie association were employed by contract, 
so that there were no strict rules of 
duty such as government employees must 
obey. It is needless to say that It held 

(208) no power of command over the people." 

The Prosecution alleges that the Im-
perial Rule Assistance Association was an 
or-anization contrary to the Constitutional 
(209) 

Spirit. It adduces as its authority Ex. 
• (210) 

3,172, the affidavit of the Witness 
TOMITA > Kenji. In his statement, TOMITA 
says as follows: "ARAKI was of opinion 
that the Imperial Rule Assistance Associa-
tion was contrary to the constitutional 
spirit since it aimed at having ''one party 
within one nation;" He added, however, 
that, "as it was later clarified that 
tho said association was not a political 
party but an organization of a public 
nature, his misunderstanding in this 

- 2 30 
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(209) Tr. X2>p 17, Tr.. 4-1,971 
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(211) 

respect was finally straightened out." 
Therefore, it does all the accused an in-
justice to try to utilize TOMITA, Kenji's 
statement as evidence of the fact that the 
Imperial Rule Assistance Association was 
contrary to the constitutional spirit. 

12. TOJO did not take, part in poli-
tics until he became War Minister. In 
particular, he Had no knowledge of poli-
tics administered by the Yonai Cabinet. 

Under the heading "Establishment of 
Bio® Economy," the Prosecution enumerates 
items discussed by the YONAI Cabinet during 
the period between 12th and 16th July 
1940, Foreign Minister ARITA's Declaration 
on 27 June, and decisions at cabinet 
meetings of the YONAI Cabinet in March 
1940, assuming TOJO knew about them or 
should have known about them and charg-
ing him with the responsibility for 

(212) 
such matters. However, until he assumed 
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a position of political responsibility 
as War Minister in the 2nd KONOYE Cabinet 
in July 1940, TOJO had been serving in 
the Army purely as a military man. He 
had neither taken part nor had he any 
Interest in political affairs. Especially 
was this so for the entire month prior 
to his becoming War Minister, during which 
time he participated in air-force maneuvers 
in Manchuria. Therefore, TOJO did not 
know in tie least the action of the 
Foreign Minister of the YONAI Cabinet on 
27 June 1940 much less had he any con-
nection with the alleged consultation, 
were it even a fact, 011 the 12th or 16th 
of July between officials of the Foreign 
Office, and War and Navy Ministries. 
It is felt that there is no burden on 
the part of TOJO's Counsel to give further 
answers to such anachronistic allegations. 
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13. Japan's Economic Negotiations 
with the Netherlands Indies Carried on in 
Peaceful and. Friendly UircumstancesT" 

The Prosecution under the heading 
"Demand on Netherlands East Indies" 
argues that the negotiations carried on 
between Japan and the Netherlands East 
Indies from late in 1940 up to the summer 
of 1941 were bristling with the threat of 
(213) (214) 

force, and In another place even uses 
a newly-coined phrase, "rape of the Nether 
lands E a s t Indies in .august 1940" . 

However, the arguments referred to 
above are constructed upon the assump-
tion that the items which appear in Ex. 

(215) 
No. 1,311 were proposed to tho Netherlands 

(216) 

Indies by Japan sometimes in .August 1940. 
This is however, a mistake, It was 12 
September 1940 when the Minister of In-
dustry and Commerce KOBAYASKE arrived at 
Batavia for the purpose of opening 
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negotiations in the capacity of a special 
(217) 

envoy His talk with Van Mook, the Nether-
land's representative, began on 14 October. 
Therefore, it is improbable that Japan 
should have made such demands upon the 
Government of the Netherlands Indies 
during August 1940. Neither the denosi-

(218) ' 
tion of Mr. Van Mook nor the book written 

(219) 
by him (Ex. 1709) tell us that such demands 
were received from Japan during August 
194®. 

Then, had these instructions really 
been handed to K0BAYA3EI by the Japanese 
Government with the object they be sub-
mitted to the Netherlands authorities? 
No, they were not. MATSUOKA, the Min-
ister of Foreign Affairs did not desire 
the issuance of any instructions to bind 
KtBAYASHI, Which would make it difficult 
for him to act freely on behalf of his 
country and accordingly none were given 
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to him. The exhibit No. 1311 was no more 
than MATSUOKArs opinion which had been 

( 2 2 0 ) 
explained by him at the Cabinet meeting. 

To understand really what Japan demand-
ed from the Netherlands East Indies, we 
should examine the actual demands proposed 
by the special envoys, KOBAYASKE and YOSEI-
ZANA, and others. And whether the. con-
versations were threateningly backed by 
force or carried on in a friendly manner 
should bo determined in the light of the 
actual circumstances surrounding these 
talks. Any country about to start dip-
lomatic negotiations will, prior to opening 
them, make various inquiries usually into 
the problem, and also various opinions 
are necessarily to be expressed tentative-
ly in government circles. In this stage, 
more often than not, policies will be 
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suggested which are even inconsistent 
with each other. In such process, stronger 
and weaker opinions generally cancel each 
other, and the final conclusion alone 
will survive which will be considered 
workable. The intermediate views are not 
the will of the state. Finally adapted 
they speak for any Government. 

As ve feel it will be helpful in the 
study of the circumstances (..nd atmosphere 
under which the parties talked together, 
we add next the following: On 16 October 
1940 both the Japanese and the'.Netherlands 

(221) 
a nn o un c e o. a joint declaration in this 
respect: 'Un spite of the Tri-Partite 
Treaty recently concluded among Japan, 
Germany and Italy the strong desire of 
Japan for the maintenance and promotion of 
friendly relations between Japan and the 
Netherlands Indies is' not affected in the 
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least. All that is wished by Japan is 
co-existence and co-prosperity with neigh-
boring countries. The Netherland dele-
gation could appreciate the above point 
of view," 

Also on the occasion of the lack of 
success of the negotiations between Special 
Envoy YOSHIZAWA and the Netherland delegates 
on. 17 June of the following^year, another 

(222) 

joint statement was issued which included: 
"It is needless, hpwever, to add that the 
discontinuance of tho present negotiations 
will not lead to any change in the normal 
relations between the Netherlands Indies 
and Japan," 

Further, ISHIZAWA, Yutaka, who was 
sent to the Netherlands Indies to help 
Ambassador YOSHIZAWA after the 'return of 

J 

KOBAYASHI, testified in this Tribunal as 
(223) 

follows: 
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"Throughout the negotiations the Japanese 
Government respected the Netherland's sover-
eignty rights and took conciliatory attitude 
consistently with a view to reaching an 
agreement which would promote the economic 
cooperation between Japan and the Netherlands 
Indies." 

The Commercial Treaty of 1912 between 
the Netherlands Indies and Japan included 
the most favored na.ion clause with regard 
to trade, business, shipping and immigration. 
Moreover, the law issued in 1899 provided 
that Japanese nationals would be treated 

(224) 
in an equal manner with Europeans, If only 
the Netherlands Indies had been strict in 

i ' 

observing the provisions of the said Treaty 
and the law, the negotiations in 1940 and 
1941 might have been unnecessary. It was 
the unlawful restriction of trade, business 
and immigration on the part of the Netherlands 
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Indies that necessitated the negotiations; 
It cannot be thought that the Netherlands 
Indies had any prove interest in the settle 
ment of the China Incident. However, using 
this as an excuse and in violation of the 
commercial treaty of 1912 she enforced the 
freezing of Japanese funds and assets 
simultaneously in July 1941 with the United 
States and Britain. Moreover, at the time 
of the outbreak of the Pacific War, the 
Netherlands Indies declared v.ar on Japan 
before Japan ever attacked them. For the 
Netherlands Indies no- to plea that the 
economic negotiations at that time brist-
led with the threat of force is indeed 

/ 1 
farfetched, unreasonable and without any 
factual foundation whatsoever, 

14. The Tripartite Pact 

Under the heading "Tri-partite Pact" 
( 225) 

in suromation XX-23 the Prosecution dis-
cusses the attitude taken by TOJO, the 
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' ' , , 

War Minister of the second KONOYE Cabinet, 
in the conclusion of the pact. Inasmuch 
as we have formerly treated that part of 
the argument, wherein the Prosecution 
alleges the act was in preparation for 
aggressive war, we shall not repeat but 
go on to a few points presented most 
illogically by the Prosecution as being 
based upon the evidence. 

In order €o conclude that the Tri-
partite Alliance was designed to enclose 
various countries in East Asia, the Prose-
cution declaims that Japan attempted the 
"rape" of the Netherlands East Indies in 

(226) 

'August 1940. But Japan made no demands on 
the Netherlands East Indies in August 1940, 
On the contrary, as has been shown, the 
negotiations were entirely peaceful, It 
is quite confusing and somewhat maddening 
to encounter these rash and unsupported 

- 240 
(226) XX-p. 25 



Def * Doc * 2988 
Section N-24 

statements running through the numerous ar 
guments of the Prosecution. We meet again 
in its review of the pact, the reference 
to talk of war between Japan and America 
brought up at the Privy Council on 26 

(227) 
September 1940, which we have convered 
hitherto, 

Further, the Prosecution relates the 
explanation of TOJO made to the Privy 
Council regarding the amount of oil and 
military strength required in case of war 

(228) 

between Japan and the United States, but 
TOJO, as shown by Exhibit 552, did not 
say the supply of oil would bo absolutely 
sufficient. He stated that "as far as the 
Army is concerned, the supply of oil on 
hand would be enough if to cover our opera-
tions for some time to come; but I have no 
confidence in this respect if war should 
continue three to four years." 
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Let us consider this statement to-
gether with TOJOT s other statement, as 
pointed out by the Prosecution, that a 
comparatively small strength would be 
sufficient t» wage war against the U.S. 
of America. These statements indirectly 
prove that TOJO's idea was predicated upon 
annual peacetime operational plans against 
America as mapped out by the Supreme Com-
mand in those days, and that the peace-
time strategy of the General Staff was de-
fensive and on a small scale. The annual 
peacetime plan against America given by 

(229) 
TANAKA, Shinichi will verify these points. 
All these facts do not go to prove, as the 
Prosecution wishes, that Japan embarked 
"upon a new military adventure." On the 
contrary, they show that in spite of the 
Tripartite Pact Japan's attitude concern-
ing war against the U.S. v.as as negative 
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and as snail proportioned as before. 

The Prosecution also trios to refute 
TOJO's statement as given in his affi-
davit that in the Cabinet Council of 
4 August MATSTJOKA's proposal for the alli-
ance with Germany was unforeseen, and that 
tho cilia nee with Germany wa s not anticipated. 
when the Outline of tho Basic National Poli-

(230) 
cy was .made on 26 July 1940. But the only 
thing produced by the Prosecution as evi-
dence regarding this point was Woermenn's 
document, (Ex. 537) As already discussed 
in detail in this summation, that evidence 
is totally unrealiable. Rather than depen-
dence on such uncertain evidence it would 
be more suitable to study the text of the 
"Gist of the Main Points" itself, which 
was decided at the Liaison Conference on 
27 July 1940. In this decision Japan 
intended to strengthen the relationship with 
Germany and Italy but nothing is said that 
Japan is to conclude an alliance with 

I 
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them. It seems to he a habit with the 
Prosecution to quote evidence from un-
reliable sources. The Prosecution merges 
almost into invective end abuse by stat-
ing that Japan tried to gain "a few crumbs 

-(231) 
through the alliance with Germany. To 
prove this point it produces Exhibit 542 
and 543- These documents appear to be 
a report made to the Foregin Minister 
by one Veisacker giving an account of 
his interview with Ambassador KUHUSU 
on 1 August 1940. Even from these docu-
ments it is clear that KCJKUSU declared 
from'the beginning that he had not yet 
received any information from his new 

(232) 
government. To be precise, it was not 
until September 4 that his home Govern-
ment began to consider the matter of con-
cluding the Tripartite Pact, so, thereupon 
KTJPUSU;1 could not hove received any informa 
tion from the home Government on August 
1. But be that as it may, it is entirely 
unreasonable for the Prosecution to ad-
vance its claim that the intention of the 
Government was one way when by its veryv 
own evidence it is shown to be just the 
contrary. Concisely, the Prosecution's 
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allegation concerning the Tripartite Pact 
comes nowhere near the point. The point 
at issue is whether the Tripartite Pact 

1 
was concluded preparatory to the Pacific 
T/ar or was concluded with a view to avoid-
ing such war, and that problem we have 
previously discussed in extcnso. 

15, The Advancement of Troops into 
French Indo-Qhina. 

The Prosecution treated the station-
ing of troops in French Indo-China through 

( 233) 
pages 29 to 31 of Summation XX. Since 
the issue has a vital bearing on this 
case Defense counsel stated its views 
separately in another part of this summa-
tion. We shall not travel over the same 
ground, but we are obliged to point out 
two examples of the unreasonable use of 
reference by the Prosecution, 
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One of them Is the Prosecution's allega-
tion that the Imperial Headquarters decided 
upon the policy of advancing into Southern 
French Indo-China on 16 April 1941 particular-
ly because of the necessity of her intended 
military advance into the Netherlands Indies. 
As evidence to prove this allegation it 
refers to Tr. 11 753. A glance at the page 
shows that although there is such a sen-
tence as "needed for a military advance in-
to the Netherlands Indies," tlis is not a 
part of the evidence itself but sn intro-
ductory remark made by a Prosecutor in 
introducing the evidence. He is testify-
ing, as we have frequently opposed. In 
the document introduced by the prosecutor, 
we cannot find such words as "military ad-
vance into the Netherlands Indies". The 
only statement found in the decision made 
by the Imperial Headquarters on 16 April 
1941 is "to establish close economic rela-

TX341 
tions with the Netherlands". What was 
decided upon was exactly contrary tt> 
military advance-, 
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The other point is the Prosecution's 
quotation on page 11,755 of the Transcript 
to prove that Japan's advance into French 
Indo-China was a springboard for her further 
advance into the Netherlands Indies. This 
quoted passage is that section which con-
tains Exhibit No. 639, which is a tele-
gram dated 4 July 1941 dispatched by cer-
tain parties, Shoal -..nd Thomas, from Bang-
kok to Berlin and contains various informa-
tion allegedly furnished by one Furuuclui. 
In this information we find the passage 
which is quoted, nut it is not even clear 
who Shoal and Thomas were, and defense 
counsel have investigated whether there 
was a "FURUUCHI" among the Japanese 
Foreign Ministry personnel but we are so 
far unable to locate him. 

However, as already proved by other 
evidence before the Court, in Japan the 
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General Staff Headquarters was In charge 
of the matters concerning the Supreme 
Command and these matters were kept absolute-
ly secret. Even assuming that "FURITUCHI" 
v.as in the official personnel of the Foreign 
Office, it is unbelievable that he was fami-
liar with the matters concerning the Supreme 
Command as described in the telegram dis-
patched by Shoal, And in substance, upon 
reading the telegram we find that all his 
statements are nowhere near correct. 

The telegram begins witL. a state-
ment that "Japan1s entry into the war 
against Russia with a view to advancing 
into coastal provinces including North 
Saghalien is imminent." The date on the 
telegram was July 4, but according to Ex, 
588, which has been quoted frequently, 
the Japanese Government decided on July 
2, two days before the said telegraphic 
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dispatch, to scrap the idea of making a 
northern advance while deciding to go 

(235) 
ahead with the southern policy* There-
fore, to say that Japan's war with the 
Soviet Union was imminent is a false 
accusation utterly. At the end of this 
telegram there is a statement that: "the 
entry of America in the war against Japan 
and the interruption of Japanese troop and 
reinforcement transportation by American 
naval forces is expected." However* it 
is inconceivable that "FURUUCEI" was fami-
liar with the military affairs of America, 
and in the light of what has occurred since 
then this statement is sheer nonsense* 
Similarly; the report appearing in the tele-
gram that Japan's advance into French Indo-
china was a steeping stone for her fur-
ther military attack on the Netherlands 
Indies is no more than a wild, distorted 
illusion. 
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16 < T0J6*s View on Nine Power Treaty 

The Prosecution under the title%OJ.OT 

view on the Nine Power Treaty and Par 
in General" is unduly critical of his 

(236) 
attitude. Since the P G pP G S GH "t Q tions of 
the Defense in regard to the Nine Power 
Tr ea ty have been discussed elsewhere we 
shall not reiterate them here. However, 
it is to be. emphasized that Japan never 
planned deliberately to violate the Nine 
Power Treaty, The China Incident arose 
from an unpercieved incident, the ex-
pansion of which was contrary to the in-
tention of the Japanese Government and 
its leaders. Since the Incident in 
scope had already expanded to an extent 
tantamount to war, policies had to be 
undertaken to bring it to a conclusion. 
The KONOYE Principle was devised to meet 
such a situation, as has already been 
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stated. Its spirit did not deviate in the 
least from that of the Nine Power Treaty, 
constituting, as it did, respect for the 
sovereignty of China, and formulated to 
bring about the stability of East Asia. 
However, as it proceeded to have a bearing 
on the Nine Power Treaty and to its 
specific provisions, Japan tried to se-
cure the understanding of the U.S., one 
of the most sympathetic of all signatory 
states on the KONOYE Principle, in the 
America-Japanese negotiations, and in-
tended thereafter to obtain approval of 
other nations. In reply to the cross-

(237) 
examination put to him TOJO replied 
that "Japan in the course of the Japan-
American negotiations was touching on 
the revision of a portion of this treaty 
(Nine Power Treaty) ; thaH is to say, 
Japan was asking the United States to 
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recognize the new order, end particularly 
the KONOYE Statement, the basic treaty 
between Japan and China and the'Smo-
Japanese Joint Declaration." That Japan 
planned a one sided renunciation of the 
treaty is not accurately a fact. The 
Prosecution attempts, ever and over again, 
to brand TOJO an * advocate of despotism, 
but is constantly betrayed by evidence prov' 
ing such attempts to be baseless. Even 
TCJO's remark that war is not a crime is 
exploited, and, yet, the very Charter of 
this Tribunal does not consider 1 ar in 
itself a crime. All these of course 
are nothing more than mere frustration 
against TOJO's personality, fruitless of 
legal proof of any serious issue, and 
we do not think it necessary or worthy t» 
offer any word in rebuttal. 

/ 
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17• TOJO's Views on International Law. 
(238) 

The Prosecution alleges in XX-32 that 
TOJO stated, "International Law should he 
interpreted from the viewpoint of executing 
the war according to our own opinion," and 

(239) ' 
adduces this single sentence separately, 
wholly disregarding the context and dis-
cussion with reference to the subject 
matter involved, and thus labors to leave 
the impression that TOJO was of the opinion 
to pay no heed to International Law. The 
above remark was made at the discussion 
concerning the treaty relating to Japanese 
recognition of Thailand's annexation of 

(240) 
the Malay o.nd Shan districts when the 
matter w s under consideration by the 
Privy Council, as to whether or not it 
would be justified under International Law 
to recognize changes in territory prior 
to the termination of war. At that time 
TOJO had in mind the fact that England and 
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the United States had recognized a year 
or two before the Soviet Union's annexation 
of Poland and a part of Rumanian territory 
and further that they ventured to conclude 

(241) 
an alliance with the U.S.S.R, 

Therefore, the bare statement•referred 
to in the foregoing without more is im-
perfect to evince his real attitude. 
At least a remark preceding the above 
quotation should be included, which reads, 
"International law should be observed so 
long as the enemy observed it," and also 
the following sentence to the effect that, 
"he considered the present measure as being 

( 242) 
perfectly justified by International law," 
Thus, it may be observed that the Prose-
cution, to suit its own disposition, bland-
ly lifted out the middle of a statement 
eliminating the beginning and the ending. 
That a change in territory can be legally 

- 254 
(241) Tr. 36,462 
(242) Tr. 11,367 



Def. Doc. 2988 
.Section N-24 

achieved prior to concluding & peace treaty 
is justifiable beyond question in tho light 
of present circumstances. Reference may 
be limited t® the annexation of the Kurile 
Islands and Formosa respectively by the 
Soviet Union and China prior to the con-
clusion of a peace treaty between Japan 
and the Allied powers. It leaves no doubt 
that TOJO was correct in saying that the 
alteration of territory before peace 
"as being perfectly justified by interna-
tional law." 

* 

18. Did TOJO Prevent the Proposed 
Meeting Between KONOYE and ROOSEVELT? 

(244) 
The Prosecution alleges in XX-34 that 

it was due to TOJO's deliberate veto that 
the personal meeting between Premier 
KONOYE and President Roosevelt did not 
materialize in August 1941. But the ar-
gument has no merit. It has already been 
noted by the Tribunal, we trust, that 
KONOYE was of the opinion that hopes of 

(244) Tr. 41,989 
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reaching some agreement between the dip-
lomatic representatives concerned, prior 
to holding talks between responsible 
leaders of both governments, would be far 

( 245) from meeting the demands ef the time. i 
Whereas, President Roosevelt held that he 
could not comply with the desire for holding 
a meeting between the two heads unless it 
was that a "preliminary discussion of the 
fundamental and essential question" be 

(246) 

held first. A wide gap in opinion lies 
herein. It was this disparity in views 
that prevented the meeting from being held, 
ana TOJO's attitude had nothing in the 
slightest to do with it. 

The Prosecution declared, by quoting 
Tr. 36,268, that TOJO, even alter the 
meeting failed of realization, continued 
to oppose the withdrawal of troops from 
China and thus hindered the American-
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Japanese negotiations. what is recorded 
on this page is the part taken from Ex. 
2885, which however is a description with 
reference to the Liaison Conference held 
on 4 August 1941. Therefore, it consti-
tutes no proof that he opposed the with-
drawal of troops after it becarae clear 
that talks between Roosevelt and KONOYE 
would not be held. In fact, it v * as on 
28 August that the plan for a meeting 
beHeon the two was proposed. In addi-
tion, on page 36,286 of the transcript 
adduced by the Prosecution, namely Ex. 
2885, we find the resolution passed at 
the Liaison Confer ;nce and that does in 
no way represent TOJG's attitude as an 
individual. TOJO is not the one to 
evade responsibility for the resolution 
by the Liaison Conference, in which he 
himself took port. Yet if it is that the 
Prosecution attempts to give such an 
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impression as to hove one believe that TOJO, 
as in the case of other dictators, had by 
his sole will, been deciding matters of 
importance, such a method of reference as 
the above is simply an abuse of evidence 
and no more. 

19-. No Decision For 'Tar .At 6 September 
Imperial Conference. 

(247) 
The Prosecution in XX-35 regarding 

the September Imperial Conference, states 
that a decision was mac's as to the requisi-
tioning of vessels, and that a determina-
tion was reached to open war by November 
1941. But this is not an accurate report. 
The resolutions passed at the Imperial 

(248) 
Conference are contained in Ex> 588. 
Should it have been intended really to ex-
plain matters-decided at this Conference, 
the Prosecution should have referred to 
the main text of the above evidence as 
well as to its appendix. - 258 

(247) XX-35, 'Tr. 41,990 
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As evidence in support of the fact 
that on 6 September the decision for 
war was made, the Prosecution quotes 
Tr. 10,220, where TOJO's interrogation 
is recorded.. However, in this case t«o, 
the Prosecution artfully amputates the 
context of the passage. Just after the 
part cited by the Prosecution, the in-
terrogation reads: "The decision for 

(249) war was not made at this conference," 

20• Meeting At KuNOYE's Residence 
On 12 October 1941. 

Since there is a detailed statement 
with regard to the above mentioned parley 
in TOJO's affidavit, we will not further 
reiterate here the progress of the con-
ference from TOJO's standooint. However, 

(250) 
the Prosecution in XX-37 refers to the 
conference, asserting that the record is 
included in evidence that "KONOYE decided 
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on war by yielding to the opinion of TOJO, 
the VIar Minister," and refers to Tr. 
10,257. That is a transcription of the 
statement written by KONOYE in person on 
the eve of the downfall of the third 
KONOYE Cabinet. In the particular part 
quoted KONOYE added the conjunction "if" 
thus writing the sentence in the subjunc-
tive mood. What he really stated was 
"If I, at the conference ... decided on 
war, by yielding to the opinion of the 
War Minister," Though it may be that 
TOJO's very interests come but seoondaiy, 
we have ventured to take the trouble to 
point this out, fearing that the true 
fact might be distorted owing to a mis-
quotation of words with reference to the 
important issue under consideration before 
this Court. 
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2 1 * The Reason For the Collapse of 
The Third KONOYE Cabinet. 

(251) 
The Prosecution in XX-39 submits points 

alleged to be in conflict between the TOJO 
interrogations and his later testimony 
with reference to the reason for the down-
fall of the Third KONOYE Cabinet. But 

k 

this also must be declared a biased method 
of procedure. In reply to the Prosecution's 
question if it were not a fact that his 
favoring of war with the United States 
was the cause of the downfall of the 

(252) 
Cabinet, TOJO answered, "Theoretically, 
yes", which, at the same time, implies 
that it was not necessarily so, practically. 
Hereupon, the practical reasons can be 

(253) (254) 
found In paragraphs 77 and 80 of TOJO's 
Affidavit, The reason given therein is 
as follows: That the cards had not yet 
been played to the last so it was still 
too early to judge whether there existed 
any hope for carrying out our demand in 
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the negotiations between Japan and America; 
that it was still left to be decided as 
to whether the Navy would open war, and 
that the decisions of the Imperial Con-
ference on 6 September were inapprop-
riate; and that even though they were 
inappropriate they had to be left as they 
were once decided at the Imperial Conference . 
Therefore, in order to start over again, 
those responsible for the formulation of 
the said decisions -would have to resign 
and some one else, for example, some 

Imperial- family member would be required 
(255) testimony1' 

to take over the Cabinet, The above/tallies 
fully 'with statements in the KEDO Diary 

(256) 
as well as with KEDO's testimony. There 
is no inconsistency evident in this very 
lucid explanation hf. TOJO. To an un-
prejudiced mind it appears most consistent 
indeed. 
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22. "Clean Slate Mandate" 
(257) 

The Prosecution in XX-41 et seq. ar-
gues that TOJO did not observe the Im-
perial mandate, conveyed to him at the 
time of the formation of his cabinet, to 
bring the decision made at the Septe. 
.6 Imperial Conference to a clean sly. 
and reconsider the sit nation from a 
broader standpoint, This is nothing but 
an arbitrary opinion on the part of the 
Prosecution, which is not based on .any 
reliable evidence. However, since it 
has a bearing, in some way, upon TOJO's 

7 < 

loyalty to the Emperor, we shall point 
out briefly its error.* 

TOJO, during the formation of his 
Cabinet, on being asked by KAYA, SHI MA DA 
and TOGO as to the new cabinet's atti-
tude toward the IMS. gave his definite 
word in reply that the new cabinet would 
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not be restricted by the decisions made 
at the September 6 Imperial Conference 
but would study it from a new point of 
(258) 
view. This is only one of the many items 
of proof to show that TOJO really had the 
intention to put into action the "return 
to a clean slate policy." 

At the Liaison Conference on 18 Octobe 
1941 TOJO in his initial speech stated 
that the new cabinet would not be affected 
by decisions made on the 6th of September, 
and that it intended to give reconsidera-
tion to the various situations with the 
approval of the High Command. The High 

(259)' 
Command complied with his wishes. This 
constitutes the second important item of 
evidence in support of TOJO's sincerity. 

At a certain time when the Deputy 
Chief of the Army General Staff referred 
to the previous decision Premier TOJO 
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even reproved him by reiterating the 
foregoing statement he made at the opening 

(26C) 
of the Conference, This is the third 
tender to prove his sincerity. 

Determined to go forward on that 
basis he feared the prospect of restless-
ness. might be felt temporarily in the 
country should peace be decided so TOJO 
himself concurrently assumed the post of 
Home Minister in order to meet such a 

(261) 
contingency. KIDO has testified also to 
TOJO's purpose in taking over that added 

"(262) 
responsibility. This is the fourth 
reason to be shown in support of TOJO's 
determination to formulate the national 
policy upon a clean slate basis, 

KAYA, SHEMADA and TOGO all of whom, 
on entering the cabinet, asked for and 
gained TOJO's word to return to a clean 
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slate and thus reconsider the American-
Japanese negotiations, were constituent 
members of the Liaison Conference. These 
persons together with other constituent 
members from 23 October onward earnestly 
studied the negtoiations with America and 
the question of peace or war, as had been 

(263) 
assured them by TOJO. It is clearly prov-
ed by KIDO's testimony that the fact that 
TOJO, in obedience to the Emperor's instrue 
tion, called off tho decisions made on 6 
September and intended to give the matter 
reconsideration had tempered the situ-

(264) 
ation, 

The Prosecution, as it often does, 
quotes a document which was in the custody 

(265) 
of the Foreign •ffice, Ex. 1329, and attemp 
thereby to prove the findings brought forth 
at the successively held Liaison Conference 

(266) 
between 18 October and 5 November 1941. 
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However, the certificate of the Foreign 
Office is again an indication only of its 
official duty in labeling instruments 

(267) 
for filing. It in no way constitutes 
evidence of the fact tnat the specific 
document shows the official proceedings 
of a certain conference. Furthermore, 
there is not even a single word to be 
found in the above-mentioned exhibit which 
indicates its connection with the Liaison 
Conference. Simply judging from common 
sense, it can hardly be believed that the 
proceedings of the discussions at the of-
ten-held Liaison Conferences between the 
end of October and 5 November 1941 con-
sisted merely of only this much as is 
shown in the exhibit. 

Discussions and decisions at the 
Liaison Conferences covered numerous and 
diverse items, the concise classification 
of which is set forth in paragraph 83 
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(268) 

of Tojo's affidavit. In other words, 

grave questions of the utmost impor-

tance, the life or death of Japan, were 

given serious consideration from numerous 

angles and on a new basis of viewpoint 

entirely. 

However, the situation then could 

hardly be said to be reassuring. The 

effect of the economic '' envelopment, laid 

out by the Allied powers against Japan, 

was far more serious than could be ex-

pected. The constituent members of the 

Liaison Conference viewed with aston-

ishment the acceleration and increase 

of U.S. armaments and were unable to 

comprehend that these preparations 

were directed only against a single Ger-

many. Her Pacific Fleet had been for 

a long time concentrated in Hawaii and 
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was menacing Japan. It seemed convincingly 

clear that the Alliei Powers were under-

taking various steps with Japan in mind 

as their definite objective. This per-

ception can be sufficiently explained 

by the speeches delivered by Secretary 

of Navy Knox,in one of which, made in 

the end of September, he emphasized that 

the Neutrality Law was behind the times, 

and, especially, in another on 24 October, 

delivered when the Liaison Conference was 

in course of deliberation, he said that 

an American-Japanese collision was in-

evitable. About the same time it was 

declared by War Secretary Stlmson that 

the number of air-cadets and enlisted 

men would be increased three times. Mean-

while emissaries were sent to consult 

with Chungking regarding more intensified 

aid and actual military cooperation. 
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England, on her part, appointed Sir Brooks-
Popham Commander in Chief of the British 
Forces in the Far Fast. He arrived on 
6 October, thereafter flew to Manila and 
Australia to prepare for war. At about 
the same time Duff-Cooper was sent .to 
the Orient. On 20 October of the same 
year Premier Curtin of Australia 
announced that the negotiations between 
U.S.A. England, the Netherlands, New 
Zealand and Australia for a common-

(269) 
front had come to an agreement. 

Under the foregoing circumstances 
and for the sake of Japan. deliberations 
had been carried out upon a truly clean-
slate basis. As a result the conclusion 
was attained that the negtoiation with 
the U.S. should-be continued in accordance 
with plans "A" and "B", and that in 
case no agreement could be reached 
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at the negotiations, preparations for a 
war of self-defense should be made, 

1 

which course would, in the truest 
sense, comply with the Imperail wishes. 
There never existed during the whole 
process of the conferences any attempt * 

by TOJO to force ills own personal will 
upon the others. The decision of the 
Liaison Conference was the result of 
full agreement in opinion between the 
Government and the Supreme Command. 

(270) 
In X-X-44 tiie prosecution alleges 

that TOJO, "by knuckling down to the 
Supreme Command," forced his own will 
upon 80 million Japanese et the sacrifice 
of their Welfare and security. Although 
it is perhaps hard for foreigners to 
understand the psychology of an Oriental, 

i 
yet the deep anxiety then felt by TOJO 
for his country does not merit under - 271 
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any foreign misconception such a dis-
tortion. of the truth. 

Even in the KIDO Diary and also 
in his testimony it is stated that "respect 
for Imperial wishes was common to all 

(271) 
soldiers, but it was stronger in TOJO". 
TOJO has stated to this Tribunal that 
there is not one single person who in 
his feeling toward the Emperor as a citizen 
of the nation dare go against the 

(272) 

Emperor's wishes. That these men, who 
respected deep in the heart the Imperial 
wishes, and with sufficient knowledge of 
the Emperor's peace-loving desire, had to 
come to a conviction of war for self-
defense was a decision not easy to make. 
It was only after a searching and 
honest examination of the whole situation 
that they spoke out for the good, as 
they saw it, of their country. They 
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believed, that in this course they were 
acting in self-defense of their Empire 
and of their Emperor. The attempt of 
the Prosecution, if that is its purpose, 
to liken TOJO to Hitler is ludicrous. 
The disparity is too great even to con-
template. Suffice but to point out 
that TOJO bowed in full sincerity to Im-
perial wishes always and, what is perhaps 
more significant to western thought, he 
decided at no time at his own discretion, 
but followed unwaveringly decisions of 
his duly constituted Government through 
the official channels of Liaison and 
Imperial Conferences and through his 
Cabinet. This matter of ofiicial process 
in of itself should be unassailable 
evidence sufficient to frustrate any 
suggestion of similiarity between the 
two figures. 
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23. Plan "A" and Plan "B" not 
Japan's Last "Word. ~ 

(273) 
The Prosecution makes valiant efforts 

to discredit TOJO's testimony in regard 
to this particular phase of Japanese-
American negotiations. In the cross-exam-
ination TOJO stated that in his opinion 
neither plan constituted the last word of 
nis nation to America. The Prosecution 
contrasts this testimony with the word-

(274) 
ing of Exhibit 11^3, which is the in-
struction to the Japanese Ambassadors 
in Washington from TOGO intimating that 
the plans were drafted by Japan in a 
final effort towards the betterment 
of relations. 

TOJO does not dispute the fact 
that the Foreign Minister sent these 
plans to Washington with instructions 
to his representatives there that they 
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were to be considered as final proposals. 
But what he does want this Tribunal to 
comprehend is that he as the Premier 
of Japan did not regard the plans to be 
unalterably fixea as a finality to the 
negotiations between the two countries. 

In answer to a pressing question 
(274-A) 

by the Chief of Prosecution, TOJO said: 
"The Prime Minister has his own mind." 
The word "mini." is a translation of 

\ 

the Japanese word "hara", the word used 
by TOJO in his answer. Unfortunately a 
single English word which in meaning 
appropriately corresponds to this 
Japanese word cannot be found. The 
English translation "mind" does not 
adequately convey the true meaning im-
plied by "hara". Phrases such as "in-
tention at the bottom of one's heart", 
or "latitude of mind in the last resort" 
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bettor represent the meaning, Eacn 
plan in form was simply a proposal 

1 

tendered in the process of diplomatic 
negotiations, and it was but natural 
that the final acceptance should be de-
pendent upon the attitude of tho other 
party toward the plans. In business 
one may say, "That is ray final of for -
take it or leave it," but it may not be 
tho final end to the deal. But there is 
other evidence to prove that not alone 
did TOJO conceive this in his own mind 
but thu t it was disclosed by hi a to 
another. That proof is this J 

When Foreign Minister TOGO agreed 
to Plans "Aw and "B" Premier TOJO pro-
mised TOGO that he would supapert TOGO in 
a successful conclusion of the Japanese-
American negotiations by forwarding a 
reconsideration on the part of tho 
Japanese Government should the officials 
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of the United States Government show any 
receptive attitude towards either of the 

(275) 
Japanese proposals. This definite under-
standing between two responsible officials 
has been offered to this Tribunal included 
the sworn testimony of both TOGO and TOJO. 
And what is more, the testimony of these 
two members of the Cabinet has been 
corroborated by the evidence of the witness 

(276) 
Yamamoto, Kumaichi, The accused Shimada 
gives essence to the same understanding 
among those men responsible for the fate 
of Japan when he testifies here: "in 
making 1 decision for war an opponent is 
required; only upon the conduct and atti-
tude of the opicosite party can a decision 

(277) 
for war be made". An observation which 
can well be pondered by men of all 
nations. We respectfully represent that 
we are unable to agree with the Prosecution 
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that TOJO has been proved, as evasive or 
inconsistent in the evidence before the 
Court on that particular issue. 

24. President Roosevelt's Telegram 
to the Emperor. ;7as it Practicable to 
Countermand Orders to the Fleet? 

(2?8) 
It is argued by the Prosecution that 

TOJO was adamant in his attitude towards 
altering the Japanese plans notwith-
standing that he was informed of the 
Roosevelt message by TOGO in the early 
morning hours of 8 December, and it 
alleges that this attitude of TOJO 
is entirely contradictory with the 
decision to countermand the fleet orders 
if Japanese-IP.S. negotiations should 
reaoha successful conclusion. But it 
cannot be asserted that a personal 
telegram from President Roosevelt in it-
self signifies the success of the negotia-
tions. 
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Admitting that the Roosevelt message 
was unconditionally acceptable to Japan, 
the countermanding of fleet orders could 
not be issued unless the Government, follow-
ing its prescribed procedure, had dis-
cussed the matter and had reached a de-
cision to accept the proposal. 7:55 A.M. 
7 December 1941 Hawaii time corresponds to 
3:25 A.M. 8 December Tokyo time. It was 
after 1:55 A.M. that morning when TOGO visited 
Premie r TOJO 
/bringing with him the Roosevelt message. 
After that it was between 3:00 A.M. 
and 3:15 A.M. that TOGO was received in 
audience, -and he returned home at 3:30 

(279) 
in the mroning, fpve minutes after the 
attack was launched. It is inconceivable 
that any one could possibly believe that 
under these circumstances, and keeping in 
mind the Japanese administrative system, 
thet TOJO could have done otherwise. His 
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remark to TOGO that it was "now too late" 
was only to be expected, and raises no-
Inference v»hf tever of being contradictory 
to his previous testimony regarding the 
precise orders given to the fleet. 

TOJO's Intention When he said "Respon 
sib le". ; 

When TOJO admitted that he was respon-
sible for a certain matter what he meant 

(280) 

was, as has been explained in his affidavit, 
not that he was legally responsible for the 
matter but only that it happened to be 
within his political or administrative 

(281) 

authority. In XX--49 the Prosecution cites 
TOJO's statement that he was "the one primari-
ly responsible for the Pearl Harbor attack". 
For the purpose of preventing possible 
misunderstanding we again respectfully 
remind the Tribunal that whenever TOJO - 280 

(280) Tr. 36,173 
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admits responsibility what is meant is in-
variably the same 'whether such statement 
be found in the Prosecution interrogation 
or in his affidavit. 

TOJO does not in any sense in the 
interrogation admit that the Pearl Harbor 
attack as well as other actions taken by 
Japan were crimes under international law a 
and that therefore he is criminally respon-
sible therefor. In support of this 
representation we cite his answer to a 
question put to him by Mr. Fihelly of the 

Prosecution, in which he insisted that at 
that time the opening of the war was a law-
ful exercise of Japan's right of self-

(282) 
defense. Further, he firmly asserts that 
Japan's war was never in violation of the 
Kellogg-Brland Treaty nor Hague Con-

(283) 
vent Ion. As is clear from the above references, 
he holds himself responsible for acts which 
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he denies to be of criminal nature. It 
is therefore quite clear tha t his volun-
tary admission of responsibility implies 
no criminal liability in the juristic 
sense. 

In the Japanese system the term "ad-
ministrative responsibilityiyM wa susceptible 
of very broad interpretation. Whenever a 
matter fell within the official incumbency 
of a persons that person was held respon-
sible for the matter regardless of his 
actual or possible participation in it. It 
often h.aiJt,ened for instance that it took 
more than a few days for s newly appointed 
person to arrive at his distant post. If 
in such coses something occurred, within 
his formal jurisdiction while he was on 
his way, he was held responsible therefor, 
despite the fact that he was not actually 
present at the time of the occurrence. 
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ur, again, it was not unique for a person 
of high position to have authority over 
extremely numerous and multifarious affairs 
and have at his command a huge number of 
persons, amounting to tens and sometimes 
hundreds of thousands. Even in such cases 
the person in command was administratively 
responsible for all matters coming within 
his jurisdiction. 

While admitting certain differences 
in the concept of legal responsibility among 
different legal systems, we are sure' that 
no reasonable system of law admits criminal 
liability based on such formalism. No one 
is held to be responsible for a matter in 
which he did not or could not participate 
or control. 

When TOJO admitted that he was "respon-
sible", he had in mind only the administra-
tive responsibility as it was understood in 
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the above sense in the Japanese army and 
under the Japanese Governmental system. 
This is of course free from any criminal 
implication. Therefore, the question 
whether he is criminally responsible in 
these proceedings must be determined by 
other evidence. 

24. The True Meaning of the Greater 
East Asia Policy. 

The so-called Greater East Asia Policy 
followed by the Japanese Cabinets before 
the war meant in reality the emancipation 
of the oppressed peoples in East Asia 
and the establishment of a sphere of 
common assistance and common prosperity 
in the East Aisan area. TOJO and other 
Japanese leaders were firmly convinced 
that this object should be achieved by 
peaceful means. Xet the Prosecution 

(284) 
alleges in Section 73 of XX-51 and in 

(285) 
Section 76 of XX-52 that the Greater 
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East Asia Policy was in itself of' an 
aggressive character, citing the follow-
ing statement from speeches made by 
TOJO and TOGO on 22 January .1942 in 
the 79th Diet: "It is necessary to bring 
under our power areas which are absolutely 
indispensable for the defense of Greater 
East Asia." That attitude of the Prose-
cution is based upon a serious misunder-
standing as to the true nature of the 
Pacific War. 

Inasmuch as this is a matter of the 
utmost importance we call It to the 
special attention of the Tribunal. As 
the Defense has constantly argued, the 
Pacific War was self-defensive, and it 
decidedly was not aimed at its Inception 
at the' accomplishment of the Greater" 
East Asia Policy. That is perfectly 
clear from the fact that the.Imperial 
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Rescript on the declaration of war 
never referred to the establishment of 
a co-prosperity sphere. Prior to the 
Rescript one of the Syrxior Statesmen at 
the Senior Statesmen Conference re-
marked: "If this war is for self-defense, 
we are compelled to wage war, even if 
we foresee eventual defeat. But if it 
means that we resort to war for so-called 
East Asiatic policy, it is highly danger-
(286) 
QUS." 

In the 79th Diet, opened on 16 
December 1941, the first following 
the outbreak of war, no government 
representative nor any member of the Diet 
referred Go fighting for the sake of 
E&st Asia Co-Prosperity Sphere. The 
earlier stages of the war were favorable 
to Japan, On 11 January her forces 
advanced into the Netherlands Eaot 
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Indies and ox. the 15th into Burma. At 
the end of January it was expected that 
the Malay Peninsula and the Philippines 
would be shortly occupied. Thereupon 
Japan was confronted with the necessity 
of considering in what manner to deal 
with the occupied areas, as well as how 
to determine upon the relations among 
varied nations and areas in East Asia 
after the termination of the war. In 
other words, in consequence of the then 
war situation it was required for Japan 
to decide upon a war objective, and it 
was under such compelling circumstances 
that she decided to apply the idea of 
establishing a Greater East Asia Co-
Prosperity Sphere, which for lung had 
been one of her national aspirations. 

TOJO explained this situation in 
this manner: "Needless to state, the 
decision to resort to arms was dictated 
by the necessity for self-preservation 
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end. self-defense. But once hostilities 
started, japan's war aims included the 
materialization of her East Asia policy, 
and steps were taken to establish a 
sphere of common prosperity among the 

(287) 
nations of East Asia." In planning such 
a sphere of common prosperity, to be 
stable and lasting, it was necessary for 
and incumbent upon Japan to secure areas 
which were at least absolutely indispen-
sable for the protection of East Asia. 

Another fact illustrates this decisive 
issue. In the summer of 1943 Britain 
and the United States agreed upon the 

(288) 

Atlantic Charter, and published it to 
the world. That document provided that 
neither of the two Powers would "seek 
any aggrandizement territorially or 
otherwise." The declaration was approved 
by all the Allied nations. Nevertheless 
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at the close of war the U.S. was coneplled 
to secure Okinawa. It is the Japanese 
contention that it was the same necessity 
that made TOJO, a'nticipating that the war 
would end with victory for Japan, plan to 
bring under Japanese power certain areas 
while elevating th-e peoples of great 
portions of East Asia to a status of 
freedom and autonomy. The fact that 
someone plauced, in anticipation of victory, 
to reserve for Japan certain localities 
(such as Singapore) in East Asia for the 
protection of the co-prosperity sphere 
is in itself no proof that ex post facto 
renders aggressive the ideal of a Great 
East Asia, which had been conceived be-
fore any war was contemplated or expect-
ed, anymore than that does the occupation 
of Okinawa by the Allied Powers shew 
that the Atlantic Charter was aggressive, 
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27• Approval of Annexation Before 

The Prosecution alleges that the 

fact that in August 1943 Japan promised 

to cede a part of the Malay Peninsula 

to Burma is, an illustration of the 

immoral character of the Co-prosperity 

Sphere idea because Japan in so doing 

promised to give' to Burma something she 
(289) 

had no right to grant. In reply to this 

allegation, we contend, that it is quite 

legitimate in existing international 

law for a nation to agree to the cession 

of a part of her enemy nations territory 

to another nation before the end of war. 
Apart from the annexation of Poland and 

(290) 
Rumania by the U.S.S.R., no one has as 

yet attempted to accuse the U.S. of aggre 

sion because in the Cairo and Yalta Agree 

mailts she agreed to the cession of a 

part of Japan's territory to other Powers 
_____ ~ 29® 
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28. The Independence of the Phili-
ppines and the~ Ideal of the Greater 
East ~Asie JPolicy. 

(291) 
In XX-59 the Prosecution makes the 

statement that, although Japan granted 
independence to the Philippines, her 
so-called ideal of a Greater East Asia 
was in reality of an immoral character, 
because the Japanese slaughtered the 
Filipinos and destroyed their property. 

It was, however, not with the Philip-
pines but with the U.S. that Japan waged 
the Pacific War. At that time the 
Philippines was under the power of the 
U.S. as one of her territories, and the 
Philippine forces were under the com-
mand of American Generals. It was there-
fore quite inevitable that the war dis-
asters affected the Filipinos to a cer-
tain extent. Inasmuch, however, as 
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the Filipinos were not the enemy, General 
Homma, who commanded the forces that 
first entered Manila, declared to the 
Philippine people that those who would 
surrender to Japan would no longer be 
treated as enemy status, and went so 
far despite continued operations to 
liberate POW's and to give them suitable 
occupations. The Philippine people 
expressed sincere gratitude for these 

(292) 
acts of the General. 

Exhibit 3 1 0 2 , which is an affidavit 
of the Witness MURATA, Shozo, has been 
partially rejected by objection of the 
Prosecution. However insofar as the 
other parts are concerned — including 
those which have not been read in court, 
but which are in evidence, Page 4 of 
the document shows that the New Con-
stitution of the Philippines was based 
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upon a draft adopted on 14 October 1943 
by a committee for amendment of the con-
stitution which had been organized at 
the suggestion of Mr, Laurel and others. 
In accordance with this new constitution 
the national assembly was convened, and 
the election of the President was per-
formed quite lawfully. This constitution 
has been offered in court for identifica-
tion as Ex. 3678. Mr. Laurel and other 
leaders were statesmen who represented 
the whole Philippine nation. It is 
not true that the enactment of this con-
stitution was contrary to the will of the 
Filipinos. 

Further, Item G of the MURATA Affidavit 
shows that TOJO's declaration on the In-
dependence of the Philippines was 
greeted with enthusiasm by the Filipinos. 
In order to illustrate how the Filipinos 
loved and respected TOJO, MURATA states 
as follows: "It happened when he visited 
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the Philippine Islands. Premier TOJO, 

on alighting from the airplane, directly 

went to the Ministers assembled to meet him 

and shook hands with them-all. As this 

was completely different from the attitude 

of the Army Commanders etc. they were 

very pleased. On the next day* after he 

spoke to a large audience numbering 

hundreds of thousands, he returned on 

f-aot without taking a waiting automobile 

to the hotel near by through a crowd of 

people, greeting them as he went along. 

This was an expression to show he was for 

the Filipinos, without a thought of danger 

and they were delighted." 

It was however a matter for regret 

that in the last phases of the V/ar, when 

entire Luzon became a battlefien owing 

to the landing of the American forces, 

the property of the Filipinos incurred 
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serious damage and retaliatory steps were 

taken upon guerilla troops which annoyed 

Japanese forces everywhere. But this was 

contrary to the true intention of the 

Japanese leaders. The prosperity and 

complete independence of the Philippines 

were, and remains up to now, the sincere 

desires of the leaders of Japan, includ-

ing TOJO. That at that time their sinceri-

ty was appreciated by the Filipinos is 

shown by a speech which the Philippine 

Representative gave at the Great East 
(293) 

Asia Conference. In short, the emanci-

pation and new construction of East 

Asia by Japan was not of such a character 

as is derogatorily attributed to it by 

the Prosecution, but a policy which was 

governed by ideals on a higher level. 

It is quite regrettable that this point 

has not been fully understood by a 

portion of the world. 
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29. Aid to Thailand 

Concerning the fact that in November 
1940, that is, just after the formation 
of the First KONOYE Cabinet, Japan entered 
into economic relations wit h Thailand 
and promised that she would restore her 
lost territories is attacked by the prose-
cution as self-seeking on the part of 
(294) 

Japan. However, there is nothing wrong 
in two sovereign nations concluding 
treaties in a peaceful and friendly manner. 
The Prosecution cites only a part of 

(295) 
Ex. 618-A. Later on in the document, 
the following paragraph reads: "Prime 
Minister Pibul coxupletely accepted our 
demand. Therefore we decided to assist 
her in the recovery of lost territory." 
The Prosecution has wilfully dropped this 
paragraph in citing the document. It 
alleges that Japan ceded Kentung and 
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M on pang to Thailand in return for the con-
cessions which Thailand made to Japan, 
citing Ex. 3681 and record page 36,458. 
The document here cited is the Japanese-
Siamese Cultural Agreement which was con-
cluded to consolidate friendship and cultural 
relations between Japan and Thailand 
and which had nothing to do with the 
cession of territory. It was not unuil 
1 August 1944, about three years after 
the outbreak of the Pacific Par and four 
years after the agreement cited by the 
Prosecution was allegedly made in November 
of 1940. that Japan agreed to Thailand's 
annexing the above-mentioned two provinces. 
It has therefore nothing to do with the 

above-mentioned Five-Minister Conference, 
->96) 

as is apparent from Exhibit 3682. 

(296) Tr. 36,458 
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(297) 
In XX-55 the Prosecution again argues 

that an agreement to the' cession of an 
occupied, area before the end of war is 
illegal. But, as we have pointed out 
pbove, the annotation of Poland and 
Rumania by the U.S.S.R, is not treated as 
illegal. Furthermore, prior to the terrair 
tion of the Pacific War Japan's territoriu 
right to the Kuriles, Saghalien, Formosa 
and the Pescadores, as well as her right 
to lease the Kwantung Province, wa^ ceded 
to other powers. These procedures were 
approved by the leading Powers of the 
world and no one of the eleven nations 
represented in this Tribunal has ever 
termed it unlawful. 

In effect, we c ont end that it was 
the ideal of establishing in East Asia 
a new order based upon morality and co-
prosperity that prompted Japan to restore 
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to Thailand the territories which had been 
taken away from her by force. There is, 
nothing questionable about this from 
either a judicial or a moral point of view. 

30. Events in the Malay and Bataan 
Peninsulas. 

(298) 
In XX-56 the Prosecution charge-

TOJO with responsibility for events which 
took place in the Malay end Bataan Penin-
sulas, quoting his statement that he would 
take administrative responsibility for 
matters coming 'within the scojce of the 
Supreme Command, that is while he was 
Chief of the Army General Staff. Reference 

(299) is also made to the Batsan event in XX-61 

The Prosecution is quite right in 
asserting that since both events.took 
place before POY/'s were received into the 

camps set up by the War Ministry, the then 

(298) 
(299) 

Tr. 42,011 
Tr. 42,016 
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Chief of the Army General Staff must be 
responsible therefor. However the Malay 
events took place in February 1942, while 
General YAMASHITA was engaged in the Malayan 
operations. The Bataan event took place 
in April 1942, during General HOMMA's opera-
tions in that area, the Japanese forces 
transferring to the San Ferdinando Cam.; 
the members of the forces that had surrend-
ered. --s is undisputably proved by Ex. 
128 which is the official personnel 
record of Hideki TOJO, his tenure of 
office as the Chief of the Army General 
Staff had been from February to July' 
1944. Now both of these two events 
occurred two years before TOJO took an 
office of Supreme Command, and 
therefore no bearing on the responsibility 
of TOJO. 
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It is true that when in May 1943 
TOJO ne.de a trip to these areas, he made 
inquiry into those events. This was, 
however, not because he was hi..self 
responsible therefor but simply because 
he thought any natter Involving humani-
tarian problems had to bo Investigated 
and given adequate remedy. 

The Prosecution makes further re-
(300) 

ference to the Bataan event in XX-3o, 
but as has just been made abundantly 
clear that is outside the responsibility 
of TOJO and requires no discussion. 

31, TOJO Never Caused PQW*s to bo 
Mistreated or Ordered to Compulsory Labor 

Under the title: "Procedures adopted 
(301) 

as War Minister" in XX-57 the Prosecution 
citing various documents, alleges that 
TOJO violated international law, treaties 
and agreements concerning the treat-
ment of p. 0. W.'s 
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that he insulted POW's and put officer and 
non-commissioned officer POW's to compulsory 
labor; and that he employed the labor of 
POW's for purposes whipJi were prohibited 
by international law* v Since an overall 
account is given elsewhere In answer to this 
argument, and also sets forth measures which 
TOJO adopted concerning the treatment of 
POW's, it seems redundant hero to refute 
the charges further, however, in order to 
prevent possible distortion of the truth, 
it seems necessary to call the attention of 
the Tribunal to definite errors on the part 
of the Prosecution, including mistaken cita-
tion of documents. 

APPLICATION OF THE GENEVA 
CONVENTION MUTATIS MUTANDIS. 

In XX-58(302) the Prosecution, 
citing Tr. 36,418, alleges that the 
revision of the Punishment of POW 
Law was in violation of the Geneva 
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Treaty. But its quotation is not correct. 
In Tr. 36,418, TOJO used the following 
language: "These were all based upon 
the idea of applying with modific tion 
(JUNYO) the Geneva Protocol." 

The expression "JUNYO" used here 
came, as has often been argued in this 
court, from the proviso phrase "to apply 
mutatis mutandis" which appears in exhibits 
1467, 1957, 3070, otc. The Prosecution 
does now show clearly which particular 
POW Punishment Law and which part thereof 
violates the spirit of the Geneva Treaty. 
We contend that tho revision of tho above 
law was in conformity with the spirit 
of Article 45 of the Geneva Protocol. 
Therefore it is not at all inconsistent 
with Japan's declaration that she would 
observe the Treaty mutatis mutandis.. 

(b) THE CHARGE THAT POW's WERE 
TAKEN TO KOREA. 

(303) In XX-59 the Prosecution, citing 
— - 303 
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Ex. 1973, points out that the Vice-War 
Minister gave approval to interning 
POW's in Korea. TOJO does not hesitate 
in assuming administrative responsibility 
for the acts of his Vice-Minister. However, 
the above document does not in any way 
show that the approval was given with a 
view to insulting individual POW's. This 
document shows merely that inasmuch as it 
was usually the victorious party that takes 
numerous prisoners, the Koreans would 
realize Japan's bright war prospects if 
thousands of POW's were sent to Korea. 
Now, paragraph 2, Article II of the 
Geneva Treaty provides that POW's should 
not be shown to the public at large 
merely for the purpose of insulting them. 
The fact that these POW's were seen by a 
large number of people at Fusan and 
Tinsen has nothing to do with the responsi-
bility of TOJO. Ex. 1974 (a draft notice 
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to the Commander-in-Chief of the Southern 
Area Army on 16 May 1942) and Tr. 14,518 
show that these POW's who had formerly 
been under the power of the Southern Area 
Army were transpoted by sea to Korea. 
Witness URESHINO has testified that the 
High Command was responsible for their 
transportation.^04") w a s untii 

they landed in the harbors of Fusan and 
Tinsen and were received into the camps 
in the interior of Korea that they 
came under the jurisdiction of the War 
Minister. 

(c) THE OBJECTION OF THE SWISS 
MINISTER. 

• In XX-59(3°^) the Prosecution citing 
from'Ex. 2025^°^ refers to the fact 
that at the request of the British 
Ambassador the Swiss Minister to Japan 
called the attention of the Japanese 
Government to a newspaper picture showing 
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POW's employed in cleaning ̂ streets. As 
TOJO is a humanitarian who respects the 

(307) 
• honor of others as well as himself 
it is quite clear that he was radically 
opposed to such a thing. Such matters 
were brought up for consideration at the 
bi-weekly meeting of the POW Information 

and after deliberation a 
notice was dispatched to the Commander 
of the Army concerned demanding investiga-

(309) 
tion. The fact that no similar 
event occurred since then shows that 
adequate remedial measures were taken 
promptly, 

(d) TOJO's SPEECH ON 30 MAY 1942. 
(EXH. 1960T7 

(310) 
In XX-60 the Prosecution cites 

the above speech as a proof that TOJO 
ordered POW's to forced labor. However, 
the phrase " . . . usefully employed," 
which is referred to by the Prosecution, 
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does not mean or imply forced labor. 
Moreover, this instruction was continued 
thus: "as far as it does not contravene 
the law of humanity." 

(e) TOJO's SPEECH ON 20 JUNE 1942 
(EXH. 196277 

In XX-60(312) tlje Prosecution like-
wise cites the above speech as a proof 
that TOJO ordered POW's to forced labor. 
However, the language of this document 
to which the Prosecution makes reference 
nowhere mentions forced labor either 
expressly or by implication. On the 
contrary TOJO said: "You should observe 
the various regulations concerned, aim 
at an adequate application of them and 
clearly display the fair and just attitude 
of the Empire, abroad as well as at home." 
The "various regulations concerned" which 
TOJO stressed in the above speech are to be 
construed to include rules providing- that 

- 307 

(311) Tr. 14,433 
(312) Tr. 42,015 



Def. Doc. 2988 
Section N-24 

POW's should be treated in a humanitarian' 
way as well as those prohibiting forced 
•> v (313) labor c 

(f) TOJOJs INSTRUCTION TO THE NEWLY 
APPOINTED CIDEES OF THE POW CAMPS ON 
7 JUTY~TH2~CSI:H, J. 763.XT 

• i' S ] A ) 
In YX~60S"' the Prosecution like-

wise cites the above instruction. However, 
the passage from this instruction: "to 
utilize most effectively their manpower 
and technical ability" does not expressly 
nor by implication mean forced labor. 
Moreover, the Prosecution has omitted a 
part of the document which reads thus: 
"So, in treatment of prisoners of war at 
home and abroad, you must abide by laws 
and regulations and apply them fairly and 
properly so that it will enhance and exhibit 
the prestige of our Japanese Empire." 

(g) MEMORANDUM OF OCTOBER, 1942 
(EXH. 1Q61TT 

In XX-6oG15) the Prosecution cites the 
above document as proof showing that T.OJO, 
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in violation of laws and regulations, 
ordered officer and warrant officer POW's 
to forced labor. It seems, however, 
rather strange to us that the Prosecution 
dropped the word "volunteer" in citing 
the document, The correct text of tho 
original, runs thus: ", , . and also with 
a view to maintaining the health of 
prisoners of war, to make such officers 
and non-commissioned officers volunteer 
to work in accordance with their respective 
status, intelligence, physical strength, 
etc.""16' 

(h) THE CHARGE THAT TOJO FERNITTED 
THE CHIEF OF STAFF OF THE EASTERN ARMY TO 
EMPLOY" POW s n&H. 19^7T. 

In XX-60^317-' the Prosecution cites 
the above document as proof that TOJO 
used POW's for purposes which were pro-
hibited. However, the purposes which 
the Prosecution refers to were not pro-
hibited. The above document enumerates such 
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type of work as loading and unloading of 
cargoes, construction of canals, expan-
sion of production, etc, none of which 
were prohibited by law. It is true 
that regarding the place at which POW's 
were to be employed the document mentioned 
"munition factories for expanding produc-
tion.11 However, in Japan the term "munition" 
had a very broad implication, and such 
things for example as clothes, blankets, 
and other everyday goods destined, for 
military use fell within that category. 
It was in these industries that POW's 
were employed for expanding production. 

Japan never used POW's in the pro-
duction of arms and ammunitions as mentioned 
in Article 31 of the Geneva Treaty. As 
a matter of fact, it would have been 
impossible in view of maintenance of 
military secrecy to use POW's in the 
production of arms and munitions.* 
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Fnrthernore, if POW's had been employed 
for these purposes, some of those POW's, 
however few, would have appeared at the 
witness stand in the course of this long 
trial. This, however, was not the case. 
Not a single witness was summoned to 
testify on this particular issue. The 
Prosecution misses tho mark in attempting 
to bolster this serious charge on a bold 
interpretation of the translated phrases 
in tho above exhibit 1 9 6 7 . 

32. RESPONSIBILITY FOR THE EIMCTLIENT OF 
THE REGULATION FOR PUNISHI-BNT OF ENBHY FLIERS. 

, (318) 
In XX-65 the Prosecution avers that 

"TOJO was unable to state whether the order to 
impose the severe punishment on the fliers was 
issued in his name or by Imperial Headquarters, 
but he said, 'no matter who issued it, I am 
responsible for it.'" According to the footnote 
added by the Prosecution this statement is a 

' - 311 
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quotation from Ex. I987-A. If so, this is a 
very unnatural quotation. This document is 
originally the interrogation of TOJO conducted 
by Prosecutor Fihelly on 29 March 1946. 
Prosecutor Fihelly, at first, asked TOJO 
whether he assumes the responsibility for the 
rules. orders and the action with reference to 
the punishment of fliers. In reply to which 
question TOJO answered that he does for army 
orders end reguleti.ons but not for the 

(319) 
actions. 

TOJO did not happen to have any references 
at hand, but looking back today, we find that 
what he meant by army orders or regulations was 
the notification issued in the name of the Vice 

(320) 

War Minister on 28 July 1942, which is Ex. 1992. 
On the same day a similar notification, almost 
identical, but with the addition of a draft of 
army regulations, was issued in the name of the 
Vice-Chief of the Army General Staff to respec-
tive army commanders. This has been accepted in 

(321) evidence: as exhibit 1993. '. — — - 312 
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In accordance with the latter notification 
of the Army General Staff, Commander-in-Chief 
HATA, who was then in Shanghai, issued on 13 
August 1942 what is referred to as "the regula-
tion for punishment of enemy fliers." This 

(322) 

is exhibit 1991 in this case. After that 
the Courts-Martial in compliance with the 
provisions thereof wore set up and the trials 
conducted. 

Following the previously-quoted answer and 
question between Prosecutor Fihelly and TOJO, 
another series of questions and answers took 
place between then. Toward the bottom of page 
14,601 of the Record, TOJO states as follows: 
"I issued this order. It was an order for 
military administration. As to the form, I do 
not remember whether the order was issued in my 
name or by the Imperial Headquarters, but no 
matter who issued it, I am responsible for it." 
By the statement "I issued this order" TOJO (323 meant evidently tho Vice-Minister's notification 
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dated 28 July 1942, which is quite clear from 
the contpxt of the above questions-and answers. 

This order established the basis of punish-
ment by the Japanese Army of enemy fliers who 
night in the future commit similar illegal 
air-raids and it was an order th~t comes, as 
claimed by TOJO, within the scope of military 
administration. The power to deal with offenders 
in a particular case of unlawful air-raid is up 
to the Supreme Con:-and of the unit which 
captures such fliers. Therefore, the procedure 
after such fliers are captured is within the 
authority of the Supreme Command. Among the 
fliers that attacked Tokyo on 18 April 1942 
some were captured by the 13th Area Army in 
China, and their disposal was, as is clearly 
shown in the records of this case, within the 
'authority of the Supreme Command, wherefore the 
notification shows an- army order draft 'was 
issued by the Vicc-Chief of Amy General Staff 
on the same day the Vice War Minister's note 
was issued. In compliance with the "foregoing 
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notification of the Vice-Chief of General Staff 
the Commander-in-Chief of the China Expeditionary 
Army issued, on 13 August, tho regulations for 
tho punishment of enemy fliers as an order of 
the Supreme Command. 

As to subsequent procedures, especially 
as to investigations, indictment and trials of 
the fliers there is no evidence showing that the 
War Ministry had anything to do with them at all. 
The War Ministry had no right to interfere with 
those matters. Furthermore, the courts-martial 
trials, as in tho case of ordinary trials, were 
conducted independently of the administrative 

(324) 
power. As an administrator, the War 
Minister had no voice in the findings and 
sentences of the court. Furthermore, he had no 
power or revision or correction, as in tho case 
in some other systems of military court pro-
cedure. He had only tho power to recommend 
pardon to the Emperor, which he exorcised as 
has been stated elsewhere. 

_ - 315 
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Such being the fact, TOJO assumes the 
responsibility for establishing the principle 
of dealing with, by moans of army regulations, 
indiscriminate bombings of undefended cities. 
However, he does not assume the responsibility 
for the propriety of the trials conducted. 
He has never given orders to carry out any type 
of trial or how a trial should be conducted. 
There is no evidence in tho case to prove that 

i, 
he ever interfered in such matters. 

The Prosecution maintains that army regula 
tion was in itself illegal, but it does not 
point out in what way it was illegal. This 
army regulation as shown in Article 2 of Ex. 

(325) 
1991 provides punishment for the indis-
criminate bombing of undefended, cities, with 
the object of threatening or killing ordinary 
people and destroying or damaging private 
property; bombing or strafing objections other 
than military objectives, and other violations 
of wartime international law.^ 2^We do not 
understand that a nation is prevented from 

- - 316 
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onacting proper restraint against such inhu-
manity. 

No international treaty exists as yet with 
» 

the sole object of regulating air warfare. 
However in Article 25 of Hague Convention 
regulating land-warfare it is provided "that 
the attack or bombardment, by whatever means. 
of towns, villages and dwellings which are 
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undefended is prohibited." It is inter-
preted that, since great development has 
been made in aircraft, the foregoing 
provisions are naturally applied to pro-
hibit the aerial bombing of'undefended 
cities. In Article 45 of the "Rules of 
Land Warfare" (FM-27-10) issued by the 
U.S. War Department or: 1 October 1940, 
the regulations of land-warfare of the 
Hague Convention are quoted in exact 
words. And in the next Article the 
following explanation is added: 

46. Use of Ballons. 

"The addition of the words 'by what-
ever means' was for the purpose of making 
it clear tba t the bombardment of the un-
defended localities from balloons or air 
planes is prohibited." Without further 
reference to the authority of international 
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Def. Doc. 2988 
Section R-24 

law or to the draft regulations relat-
ing to air-warfare of 1923, it can clear-
ly be shown by the foregoing "Rules of 
Land Warfare" of October 1940, that 
the U.S. Army authorities recognized 
as unlawful the bombing of undefended 
cities. To wit; the army regulations 
for punishment of aiemy fliers, on the 
part of Japan, was merely1 a codification 
of the then existing rules of international 
lav;. 

In retrospect, the bombing of 18 
April 1942 was the first indiscriminate 
bombing by the U.S., which was followed 
by the mass air raid of Tokyo in December 
1944. After March 1945 the middle and 
smaller sized cities all over Japan 
were subject to continuous indiscriminate 
bombing, which finally culminated in 
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the dropping of atomic bombs over un-
defended cities in -august 1945. This 
aerial warfare on the part of the Allied 
Powers was from the beginning to the end 
nothing but a series of premeditated acts 
of illegality. They knew well from the 
beginning that "this form of pressure 

(air bombardment) is the most direct, 
(327) 

and one which Japan |)articularly fears." 
It is only natural that the regulation 
providing for punishment of enemy fliers 
was enacted as a deterient to such action. 

.although the regulations on the 
organization of the foregoing military 
court were enacted after the offence had 
been coiomitt ed, since they were merely 
procedural rules, the sentences imposed 
were not based upon ex post facto law. 
It has been recognized in international 
law during the period between 1941 and 
1945 that the indiscriminate bombing of 

- 320 
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e.n undefended c ity which is included in 
substantive criminal law is a serious 
conventional war crime, 

'With regard to conventional war crimes 
as provided in Article 5, Clause 2 of 
the Charter of this Tribunal, no objection 
is raised on our part that such punish-
ment would be by ex post facto law be-
cause the Charter was established after 
the alleged crimes had been committed, 

33* Thailand - Burma Railway. 

We do not intend to repeat our con-
tentions with regard to bhe limit of respon-
sibility for various incidents alleged 
to have happened at the time of the con-
struction of the Thailand-Burma Railway. 
We desire merely to call the Court's 
attention to the reference made by the 

(327-A) 
Prosecution in XX-67 to the fact that 
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WAKAMAT3U, who was called here as a witness, 
made an official visit to the localities 
concerned in 1943 for the purpose of in-
vestigation. He was sent by the Army 
General Staff, wherefore, he states that 
tils report was made to SUGIYMKA, Chief 

(328) 

of the Army General Staff. This detail 
proves, as we have consistently maintained, 
that the construction in itself was carried 
on under the responsibility of the Supreme 
Command. As was stated before, TOJO, as 
supervisor in general of P.O.W. Camps, 
was responsible for tie supply of food 
and medical facilities and for billeting, 
a difficult job which he fulfilled to 
the best of his ability under the con-
ditions, and whenever any illegal act 
was committed the guilty were dealt 
with accordingly. 

(328) Tr. 42,023 
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34. Lir.lt of Responsibility with 
Reference to Conventional 'War Crimes. 

(329) 
In XX-69 the Prosecution concludes 

its argument with, the statement, "TOJO 
had more than administrative responsibili-
ty as ho acknowledges. He had actual and 
direct rosponsibility because ho permitted 
such things to happen after ho knew or 
should have known what was boing dono." 

This appears to bo tho basic theory 
presentod by the Prosecution to charge 
TOJO with the rosponsibility for the 
treatment of POW's and other conventional 
war crimes. In short, tho Prosecution 
is not alleging that TOJO himself ordered 
illegal acts to bo committed. Tho specific 
charges comprise the following two proposi-
tions : 

(1) That "he permitted such things 
V 

to happen aftor ho know that illegal 

~ 023 
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aots had oocurrod." 
(2) That "he permitted such things 

to continue after he should hove known 
what was being done." 

With reference to the first proposi* 
tion, whenever TOJO knew that an illegal 
act had actually been committed, we have 
shown that he exhausted all possible measures 
to prevent its recurrence. In some cases 
proper officials were sent to investigate 
the situation and in other cases those 
responsible were tried by courts-martial. 
However, as has frequently been mentioned, 
it was possible only for TOJO as War 
Minister to act in some cases but not in 
all cases. In Japan, it was impossible 
for any War Minister even if he desired 
to do so to take any measures with re-
ference to matters coming under the 
jurisdiction of the Supreme Command. 
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As tost if." xd to by KEDO, "TOJO was a 
person who intensely bent to observe 

(330) 
the Emperor's w i s h e s a n d since he was 
especially well aware of tho Emperor's 
benevolence, it could never happen that 
he left any illegal act unattended or 
knowingly permitted its recurrence. As 

(331) 
referred to by the prosecution in XX-62 
the maltreatment of POW's and other illegal 
acts were contrary to the wishes of tho 
Emperor and could not be tolerated in 

(332) 
Japan. The Prosecution confuses affairs 
that come under the authority of the 
Supreme Command in which TOJO had no 
dominion with affairs or events occurring 
after POW's wore taken into POW Camps. 
However, as stated by witness ODAJlMa, 
as to those latter happenings, TOJO did 
all he could possibly have done under the 

(333) 
then existing notional situation. The 
POW's might have felt some discontent, - 325 
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since £10 terir Is in general at that time 
were extremely short In Japan, and also 
by reason of tho grout differences in 
customs, manners; food, clothing and 
shelter. Nevertheless, the intentional 
maltreatment of prisoners was strictly 
prohibited. In his speech delivered 
at ZUN.JUJI on May 1, 1942, and also ii 
the speeches addressed to the Commanders 
of POW camps on 7 July of tho sane year, 
which were quoted by tho Prosecution, 
TOJO gave stern orders to observe the 
regulations on the treatment of POW's. 

As to the second charge, th: t is the 
responsibility for permitting such things 
to continue after he should have known 
what was being done, since conventional 
war crimes are crimes from the standpoint 
of international law and since they had 
not been newly defined by this Charter, 
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the limit rf rosponsibility nust be under-
stood to be exactly as defined by interna-
tional law and the jar act ice as hereto-
fore. Where an illegal act is committoft 
without one's knowledge it would be 
theoretically impossible to prevent its 
recurrence* The international law witb wlioh 

i 

we are all familiar does not recognize the 
existence of crime under such a circum-
stance. In the text of Article 449 of 
the British Manual of Military Law, 
1929, it is provided that "utmost care must 
be taken to confine"tho punishment to the 
actual offender," Speaking even from the 
viewpoint of this provision, we do not 
perceive that a man is punishable for 
failing to prevent the recurrence of 
a certain incident the occurrence of 
which ho could not foresee. The only 
question is whether a person may be 
guilty of gross negligence and thus be 
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dealt wit: in the sane manner as if he 

had known of H e event* 

Whatever the solution nay be on that 

issue of law, there has not been any proof 

to show that TOJO was guilty of gross 

negligence with reference to incidents 

that happened within the POW Camps under 

his command. On the contrary it can be 

noted that the sternest measures were 

taken by him throughout his tenure as a 

responsible official. 

As War Minister during the war TOJO 

supervised an army consisting of millions 

of men, while" as Prime Minister he per-

formed also the duties incumbent upon 

Home Minister and Foreign Minister. In 

addition, he at one time held concurrent-

ly the post of Munitions Minister and 

other posts. With all these responsibili-

ties he personally visited some POW Camps 
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and attended meetings of the POW Informa-

tion Bureau. If there were incidents 

in farflung distant camps they were un-

avoidable. TOJO's military administra-

tion was such as to invite criticism for 

paying too much attention this type of 

detail, so therefore the allegation that 

he was guilty of gross negligence cannot 

seriously be contended. We know of no 

precedent where the Prime Minister of a 

nation can be charged with and punished 

for every act that may have been con-

committed in P.O.W. Camps, 

Thus, no matter from what angle the 

problem is approached, the charges un-

der the Indictment against TOJO for 

criminal responsibility for conventional 

war crimes cannot be supported by any 

legal competent evidence or even by reason, 
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CONCLUSION 

Since the opening of the present trial 

a number of juridical questions have been 

presented to the Tribunal. Among the important 

ones were these: Is no one permitted the 

right to challenge a member of this Tribunal, 

although, our Charter, unlike that of Nurcm-
/ T O I \ 

berg, nowhere prohibits such challenge?; 

has this Tribunal jurisdiction over crimes 

against peace and crimes against humanity?; 

does the authority of this Tribunal cover 

wars and incidents other than the Pacific 

War?; does international law warrant punish-

ment by ex post facto laws?; is the doctrine 

of conspiracy, relied upon by the Prosecution, 

applicable to this case as an established 

principle of international law? There are 

many more. Of these questions, some have 

been answered by the Tribunal, even though 

the reasons therefor were reserved for the 

time being. The others remain yet to be 
__ - 330 
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decided by the Tribunal. 

in regard to these questions we think 

we have said almost all we had to say In our 

General Summation. Although counsel for tho 

accused TOJO have a few more points to add, 

wo have refrained from introducing them in an 

over-all way for fear that it would entangle 

tho case unnecessarily. 

Apart from these issues, however, wc 

would like to submit two points to the 

Tribunal for special consideration. 

(1) The first point is, since each 

nation is the sole judge of what constitutes 

its own right of self-defense, any judgment 

by anyone other than the nation exercising 

such right would amount to an ex post facto 

law. Especially where such judgment is given 

by the party who was attacked by the nation 

which chose to exercise its right of self-
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defense, the injustice would become even more 
serious than an ordinary ex. post facto law 
and be in flat contradiction to any, reasonable 
interpretation of international law. 

The other party to a war in self-defense 
is usually a state that fought the war deny-
ing the right of self-defense to its opponent. 
It is quite clear that no fair judgment could 
be expected from such a state or from those 
acting on its behalf. 

As has often been cited in this case, 
the author of the Kollog-Briand Pact stated 
that each nation had the exclusive right to 
adjudge what constituted its own right of 
self-defense. When this question was renewed 
In the American-Japanese negotiations, the 
Secretary of State also supported the above 
view. The negotiations failed and a war broke 
out on account of the necessity for Japan to 
assert her privilege of self-defense. To 

- 333 



Def. Doc. 2.988 
Section N-24 

contend after the end of the war that the 

determination of the existence of the right 

of self-defense should be decided by parties 

other than the one who exercised that right 

not only amounts t o ex pos t facto law but 

would be utterly unseemly were the parties 

who made the decision to be. the representa-

tives or nominees of the Powers against whom 

the right was exercised, In other words, 

the ex post facto law problem, important as 

it is in itself on various grounds in law, 

becomes the more serious when coupled with 

the issue: who shall determine: the nature 

of a self-defensive action? 

If, as the President of this Tribunal 

once declared, this trial is to be no politi-

cal impeachment, we earnestly submit that 

this juridical question should be given fair 

and unbiased treatment by tho Tribunal. 

It is as clear as day from the imperial 
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( 335) 
Rescript on the declaration of the war 
offered in evidence by the Prosecution, that 
on 8 December 1941 Japan opened the war 
sincerely of the belief that for the sake of 
her own self-defense and self-preservatibn 
there was no other alternative. No evidence 
has been offered which negatives this sub-
stantial proof. 

The accused TOJO will not of course 
evade his responsibility as the Premier of 
the Japanese Empire for the decision for the 
opening of the Pacific War. It was, however, 
because he really believed that wa.r was in-
evitable for the self-defense and self-
preservation of his fatherland that he, to-
gether with other leaders, voted for war. 
This is the whole truth. 

But if wo be permitted to add a few words 
more to olucidate the real situation, we would 
like to submit that there was sufficient 

- 334 
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ground for TOJO and other Japanese leaders in 

believing so in good faith. Lot us suppose 

for the moment what would have occurred if, 

in order to avoid a war in self-defense, 

Japan had chosen to yield to the American 

Note of 26 November 1941. Japan would have 

tumbled from the position she had held for 

years among the Powers of the world; the trade 

network which she had worked out since the 

Meiji Era would have been utterly broken 

down; the dally life of her people would have 

undergone extreme hardships; a greater part 

of her territories would have been torn away 

from her; and the confidence which her allies 

•had placed in her would be dissipated. In 

view of all this, the Japanese leaders were 

honestly and firmly convinced that they were 

acting in legitimate self-defense. 

The United States had naturally antici-

pated that Japan might exercise her right of 

self-defense, but she had a policy of her own. 

__ - 335 
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She waited for an overt act' on the part of Jape 

As soon as Japan resorted to an overt act, the 

United States took up arms and, repeatedly 

accusing Japan of unlawfulness, fought through 

and through until at last, by means of indis-

criminate bombardment and the atomic bomb, she 

succeeded in defeating her. Then she made her 

sign an instrument of surrender, declaring 

that the Allied Powers did not intend to en-

slave the Japanese and that stern justice 

should be meted out to all war criminals. 

Now, to reverse the interpretation of inter-

national law accepted at the time the war 

began and to contend that the self-defense 

issue be adjudged by a group of persons nomi-

nated by the Powers which were attacked by 

Japan in self-defense would be to deprive 

these accused of their inalienable rights 

inherent in every free citizen and to put 

them in a state of slavery in pronounced vio-

lation of the Potsdam Declaration enunciating 
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that the Japanese should not be enslaved. 

History shows that it is prerequisite 
to the maintenance of world peace that pacts, 
especially those concluded between a victor 
and the defeated nation, be followed strictly. 
Here we may point out that the German people 
felt much dissatisfied that President Wilson's 
Fourteen points had not been fulfilled. The 
true spirit of a trial by civilization re-
quires that even defeated nations be assured 
of the strict fulfillment of international 
agreements and pledges. We believe that the 
Tribunal's judgment will rise far above the 
passing needs of the time. 

(2) The second point that counsel for 
the accused TOJO would like to submit is that 
tho ideal of a Greater East Asia was not of 
a criminal nature. The a spiration to unify 
the whole world under one common ideology is 
very sublime in itself. But as a matter of 
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practical politics, this aspiration is sub-

ject to many difficulties and may prove to 

bo a cause of world unrest. This is not only 

clear in the light of the history of the past 

but is just what we have learned through our 

own experience. TOJO and other leaders of 

Japan at that time believed that it would 
* 

be in conformity with the will of God,that 

countries geographically, racially and 

historically bound together by common ties 

should assist each other and Incorporate 

themselves into a common sphere of peace and 

haprjiness and that the spheres thus formed 

cooperate in turn with each other for the 

maintenance of durable world peace. 

What, then, is the; 0rime? Tho matter is 

very simple where a national law or an inter-
national convention specifically prescribes 
a penalty for a certain act and defines that 
act as a crime. But in the abse»<5'e of any 
such express provision of f^w it Is necessary 
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in order for an act to be a crime that it 

violates a categoric imperative common to all 

human beings. No religion would consider as 

a crime an attempt to improve, the relations 

of friendship and mutual assistance with one's 

neighbors. Nothing would be more absurd than 

to contend that the efforts which Japan made 

to emancipate the oppressed nations in Nest 

Asia, to ensure fraternity among the nations 

in their region by respecting one another's 

sovereignty and independence, to cultivate 

cordial friendship with the "World Powers, to 

abolish discriminations and to open resources 

throughout the world constituted a crime'. 

Inasmuch as Japan adopted this policy as a 

means to render fruitful the results of her 

war in self-defense, it Is true she once 

planned to retain for herself a part of her 

occupied area. This, however, by no moans 

renders unlawful Japan's war objective any 

more than is illegal the retention by the 
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Allied Powers of a part of the territory of 
the defeated nations as a measure for future 
security. 

In closing, if the Tribunal please, we 

would like to touch upon one more point; The 

phrase "World War II" is an expression which 

is often on the lips of the people* However, 

this is not an exact expression, still loss 

an accurate term of international law. For 

Germany's war had nothing to do with that of 

Japan. The nations against which these two 

wars were fought were different. Their causes 

and objectives were also different. 

None the less, there are signs enough 

that at first the statesmen who hinted at the 

establishment of this Tribunal as well as the 

lawyers who engaged in the preparation of the 

Indietmont planned .to deal with matters here 

by means of analogy with the case in German. 

This is, for instance, cloar from the fact that 

- 340 



Def. Doc .. No, 29 88 
Section N-24 

although in the East no racial or religious 
persecution took placc, crimes against humanity 
constitute an important part of the Charter; 
or that the Indictment alleges that for more 
than ten years Japan was carrying out one, 
over-all, consistent plan and that Japan had 
a political party similar to the Nazis or the 

( 336) 
Fascists. Fortunately, however, this two-
year old trial has revealed beyond doubt the 
differences between what took place in the 
East and what took place tho West. 

(a) In Germany there existed a body 
whose object was to dominate the German 
nation as well as to expand German 
territory and which carried out plans set 
forth in its party platform. But in 
Japan there was no such body and conse-
quently no such common mode of action. 
The Indictment dates back as far as 1928. 
Chronologically, this tallies with the 
time the TANAEA Memorial was alleged to 
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have been submitted to the Throne. How-
ever, this memorial was shown to bo a 

(337) 
fak©, and nobody has alleged or 
attempted to prove its authenticity. 
In order, to make up for this failure, 
the Prosecution further tried to avail 
itself of the so-called HIROTA Policy 
of 7 August 1936. But it is very interest-
ing that in offering this in evidence 
the Prosecution was obliged to replace 
the word 'defense' oy 'war'. We contend 
that this policy was good only so long 
as the HIROTA Cabinet was in power, and 
was not binding upon the succeeding 
Cabinets. It is therefore abundantly 
clear that in the case of Japan, the 
war was not the execution of such a 
policy but an .inevitable consequence of 
self-defensive necessity. 
(b) The national policy of the Germans 

included tho persecution and expulsion 
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of certain races. This policy was in 

fact carried out. The Japanese people, 

however, had no such immoral idea what-

soever. On the contrary, the ideal of 

the Japanese leaders was always benevo-

lence and clemency. It is very difficult 

to control millions of troops. This was 

especially true in the Pacific War where 

operations were carried out in places 

far removed from the homeland. As soon 

as the war situation turned out to be 

definitely unfavorable to Japan, and 

communication facilities connecting the 

fronts with the homeland were destroyed, 

this difficulty increased to the point 

of impossibility. Nonetheless, the 

central authorities of Japan never dis-

carded their tenet of benevolence and 

clemency. This is another point in 

which Japan differed from Germany. 

(c) Japan has known no dictator. The 
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Premier was recommended to the Throne 
through due channels established by 
custom, and the Emperor always ordered 
the person thus recommended to form a 
Cabinet. Every Premier did his best in 
behalf of his country as well as his 
Emperor, and none ever attempted to usurp 
the government for his own personal bene-
fit, The policies of the Cabinet were 
decided not at tho arbitrary whim of the 
Premier but at the Cabinet Conference, 
tho Liaison Conference or the imperial 
Conference as the case might be. This 
was not at all different in the case of 
TOJO. The various policies thus decided 
upon were submitted to the Emperor, who 
would refer thorn to the Privy Council 
whon necessary in accordance with the 
Constitution!"^0^ In addition, the Cabinet 
was subject to the control of the Diet. 
Therefore, in Japan there was no totali-
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tarian political party which could iden-

tify itself with the Government. It was, 

in fact,the opposition of the Diet that 

caused the collapse of the TOJO Cabinet. 

It is solely to the credit of the 

Tribunal that the above facts have come to 

light. The fact that the unfolding of our 

case has revealed what the people who first 

planned to set up this Tribunal seem to have 

anticipated does not in any way mean that they 

lacked insight. For nobody is expected, how-

ever hard he may try, to have full knowledge 

of the internal conditions of his enemy nation 

which have been for years entirely beyond the 

reach of his Information. 

In that great war in which millions of 

troops were mobilized it was inevitable by 

tho very nature of things that somo war crimes 

should take place at the foremost fronts. No 

Minister of 'War could have prevented it 
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absolutely. We do not of course contend that 

the authorities of other powers are estopped 

from accusing the Japanese of negligence 

because they themselves are not entirely free 

from such faults. The point which we wish » 
to emphasize is, how far can the War Minister or 

the Premier of a country can be expected to go in 

cheeking unhappy incidents which may be caused 

by millions of his country's forces. Here 

common sense will draw a limit of possibility. 

The party platform of the Germans providing 

for persecution was but a rare exception. 

There is no proof showing that the attitude taken 

by. the Premier or the War Minister of 

Japan took was at variance with that taken by 

the premiers and war ministers of other Powers 

in modern warfare. 

In concluding our Summation, we contend 

that Japan opened the war in the firmest 

belief that such was necessary to her own 

self-defense. Japan's plan to set up a 
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practicable and reasonable system of peace 

was aimed at rendering fruitful the results 

of this war. In all these points the war 

fought by Japan had nothing in common with 

that of Germany. The Japanese leaders neither 

ordered nor knowingly connived at the 

commission of atrocious acts. Inhuman deeds 

were just what they did their best to prevent. 

We are convinced that all these accused, 

including TOJO, must be found "not guilty" 

by the Tribunal. 

We respectfully and earnestly submit 
that a trial by civilization, based solely 
upon law and justice, and rising far above 
the hatred and prejudices which the war has 
entailed, will show us the right way to last-
ing world peace. 
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