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0 P E N I N G S T A T E M E N T 

(Defence Division V (U S S R) 
The defence now opens its evidence in the division of the case concerned 

with charges by the U S S R , charges of aggression political and military. 
Firstly, on the political plane, aggression is charged in entering into the 
Anti-Comintern. Pact. Secondly, on the military plane, in the incidents of 
Lake Khasan (or Chang-ku-fsng) in 19S8 and Khalkin Gol (or Nomonhan) in 1939, 
and in planning military aggression against the U S S R at other periods. 

The defence is, broadly, that the entire current of Japanese diplomatic 
and military policy vis-a-vis the Soviet Union, during the yours from 1928 
to 1945, was one of defence, in which the military clashes growing out of 
frontier uncertainties wore mere accidents, not instances of planned aggres-
sion but eddies seeming only to run counter to the general current. 

Before proceeding to detail our evidence, we must point out the singu-
larly unsatisfactory and, so to say, intangible character of the case which 
we are called upon to meet. We are confronted with much evidence of witnesses 
who testified not in person but by affidavit, affording no opportunity to the 
most reliable weapon against falsehood known to man—-cross-examination. Some 
of these witnesses will be shorn to have been dead, others to have been, when 
they gave their evidence, under charge or investigation for "crimes" allegedly 
committed against the U S S R ; others, stated to be ordinary prisoners of 
war, have nevertheless net been yet repatriated, 21 months after the end of 
the war, to Japan where they might be subjected te cross-examination. In one 
instance the direct order of the Tribunal that a witness be produced has been 
responded to by production of neither witness nor explanation. The affidavits 
of these witnesses consisted in large part of argument, conclusion and opinion; 
but we have no criterion for determining to what extent their testimony is 
considered by the Tribunal. In no single instance, lastly, did the subpoena 
of the Tribunal succeed in obtaining for the defence the attendance of a wit-
ness from Soviet custody. These, some of the difficulties of the defence, are 
adverted to in reminder to the Tr bunal that it is not "ithout perplexities 
that we exercise cur judgment in the dual effort to meet any substantial and 
substantiated issues which have been raised, and to keep our evidence Tlthin 
reasonable bounds. 

Our solution of this problem is to present our evidence under a few 
general heads: the Anti-Comintern Pact; the Charg-ku-feng incident; the 
Nomonhan incident; general relations between Japan end the U S S R from 1928 
to 1945, including the Neutrality Pact and Japanese military measures on the 
Continent. 

On the Anti-Comintern Pact question, the evidence will be as follows. 
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In connection with the Anti-Comintern Pact, we shall adduce 
evidence that the German, Japanese and Italian nations were 
acting within their legal rights in making a pact against the 
spread of Communism in Europe and Asia. Proof of the present 
developments and the world-wide anxiety over the spread of 
Communism will be offered to show a justification for the fears 
which prompted the action initially. Since Communism is a social 
weapon and not a belligerent's tool, we must show the political 
development as the threat, rather than relying upon the armed 
threat as was suggested in considering the China Communist 
problem. 

We will offer to prove that the movement of Communism into 
various countries in Europe and the threat presented by 
Communism in Asia were just cause for the agreement between 
Germany and Japan. 

Our proof will establish that the object behind the pact 
was to take the lead among nations to preserve the peace of 
Europe and Asia by curtailing the spread of Communism beyond 
certain limits; we will show that various nations—particularly 
the United States--took action individually to prevent the 
spread of Communism in their countries. The pact wqs certainly 
not a prelude to joint aggressive action in general, as charged. 

Our evidence will show that the Anti-Comintern Pact was an 
ideological pact primarily. The purpose of it from the German 
side was to prevent Communism from spreading in Europe; Britain 
and Holland were approached with a view to having them also join 
in the movement against Communism. 

After withdrawing from the League of Nations Japan, her 
relations with the United States being strained, was left quite 
alone diplomatically. Japan felt pressure from the USSR, a 
nation maintaining a long frontier in Asia. At that time, the 
Comintern was extremely active in Spain and China, and in 1935 
the decision of the 7th general meeting of the Comintern to 
make Japan and Germany its first targets drew the special at-
tention of the Japanese Government. Large military preparations 
by the USSR were in progress, with the five-year plan behind 
the Comintern at that time. In such circumstances, it was 
natural for the Japanese Government to try to secure its national 
defense. 

At the time, there was a mutual assistance pact between the 
USSR and France (1935);, which cannot be considered aggressive. 
Why should the Anti-Comintern Pact be so considered? This 
pact was prepared after the 1935 decision of the Comintern 
against Japan and Germany and because of the military prepara-
tions of the USSR, the backbone of the Comintern, It was 
designed only for self-defense, and was without any aggressive 
intentions. 

On 1 August 1936 the Chinese Communist Party made a declara-
tion, its so-called "1 August Declaration", ..-openly expressing 
its hostile attitude toward Japan. Testimony will be offered to 
the relation between the Chinese Communist Party and the 
Comintern. 

The prosecution has said that the Anti-Comintern Pact, and 
especially the secret agreement, was part of the conspiracy be-
tween Italy, Germany and Japan. Whether It was the secrecy or 
the agreement Itself which was the principal element of the 
charge we are not advised, but we will explain the meaning of 
both to avoid any misunderstanding. The pact shows on its face 
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that it and the secret agreement were perfectly legal documents, 
within the rights of the nations concerned to execute. They 
are similar to numerous bilateral agreements between the Allied 
nations. We will show that they were intended not as a sugw 
gestion for action, but only as passive political documents 
indicative of a resistance idea, purely defensive in character* 

It Is common knowledge that the background of the Communist 
idea and the resistance to It dated back as far as the end of 
World War I, when many of the Allied nations declared and waged 
open war against the Communists. This relates to the question, 
was the Anti-Comintern Pact justified, and if so, were the 
powers within their rights in proposing means to prevent the 
spread of Communism? It should be unnecessary to offer proof 
that the nations of the world were interested in 193&, as they 
are today, in curtailing the spread of Communism. We will offer 
sufficient evidence on this subject to justify the action of 
Japan as being exercise of the sovereign right of a nation to 
take steps to defend itself from a political idea which it con-
sidered dangerous to its way of life. We will show the 
considerations which entered into the deliberations of the 
leaders charged with the responsibility for the signing of the 
\nti-Comintern Pact. We shall thus explain and justify the 
Anti-Comintern Pact and shall analyze the extent to which 
these accused participated in its execution to exonerate them 
from any criminal responsibility for doing their duty of help-
ing defend their country, as they believed, from an enemy and 
alien way of life. 

As to the prosecution's allegation that Japan and Germany 
collaborated In China, during the China Incident, on the basis 
of the Anti-Comintern Pact, concrete evidence will be tendered 
in rebuttal. We shall show that Germany found the outbreak of 
the China Incident surprising and embarrassing; that Germany 
did not withdraw its military advisors from the Chiang Kai-
shek Government, and continued the supply of armaments to that 
government until considerably later; and that Japan refused 
to grant Germany any preferential treatment in comparison to 
that accorded third powers in the economic field of China. 

Prom the summer of 1938 until the summer of 1939 negotiations 
took place between Japan and Germany for the so-called 
"strengthening of the Anti-Comintern Pact", The negotiations 
were for a pact of mutual assistance among Japan, Germany and 
Italy; Japan, however, never intended to make it an uncondi-
tional, aggressive pact as alleged by the prosecution. Her 
purpose, was rather to conclude a passive, defensive agreement, 
in consideration mainly of the increasing Russian menace. 
While the negotiations were continuing, Germany concluded the 
Non-Aggression Pact with Soviet Russia in August 1959, and 
thereupon Japan broke off the negotiations. 

The details concerning this abortive pact and the fact that 
it was fundamentally different from the Tripartite Pact actually 
concluded in September 19̂ 4-0, will be the subject of proof to be 
tendered in the Pacific and individual phases. 
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The prosecution in presenting its case laid great stress on 
the fact that, as it alleged, "the Japanese Government refused to 
sign a non-aggression pact with the U.S.S.R.", and in its opening 
statement went so far as to say that "this could have but one 
meaning", that it "proves beyond any doubt" that Japan was preparing 
for aggressive war. The documentary evidence read by the prosecu-
tion indicates that at no time was any formal non-aggression pact 
"jfinitely proposed or refused, that the discussions were of the 
.lost informal and tentative nature, in Litvinov's diary the first 
was said to be "over a cup of coffee".. 

By reading portions of exhibits already accepted in evidence 
in the prosecution's case but not read by the prosecution, we will 
show that the Japanese Government did not refuse to enter into 
discussions of such a pact, but merely it stated that it believed 
that pending controversies should be solved before a pact of such 
general nature was concluded. Litvinov, Commissar for Foreign 
\f fairs of the Soviet Union, in urging in 1952 that such a pact 
oe discussed, stated that the Soviet Union had concluded such a 
pact with Lithunia, was conducting negotiations with Poland and 
was starting negotiations with Finland, Esthonia and Latvia. In 
1933, In refuting the Japanese submission that pending questions 
should be settled before a general pact was concluded, the Soviet 
Union stated that the states with which it had closed such pacts 
oy no means admitted the absence of mutual claims and controversies, 
out that in fact against one of such states the Soviet Union had 
well-grounded territorial claims, by reason of a disputable border. 
Me will assume that the Tribunal reads history and will take 
judicial notice of what happened to those states along the western 
border of the Soviet Union with which the Soviet Union had con-
cluded non-aggression pacts, and will ask the Tribunal to judge the 
effectiveness of such pacts in preventing aggression. We contend 
that the Japanese Government showed foresight not shown by Poland, 
Jinland, Esthonia, Lithuania and Latvia in its belief that a non-
aggression pact should not be concluded with Soviet Russia before 
pending controversies and territorial claims had been settled. 

The contention that refusal to sign such a pact proves pre-
jaration for aggressive war by the smaller state against the 
Larger state is,, we contend, patently untenable, and Is in this 
uase affirmatively disproved by the conclusion of the neutrality 
pact between Japan and Soviet Russia in I9L1-I. This pact was in 
affect for more than four years, during which time we will show 
that the Soviet Union repeatedly stated that it was being faithfully 
•bserved by both parties, and even in its belated declaration of 
?ar did not charge violation by Japan. But we will prove that even 
hat pact did not prevent final aggression by the larger state 
against the weaker in violation of the definite terms of the treaty. 

The prosecution has alleged the occurrence of numerous border 
Incidents to be proof of plans of aggression against the Soviet 
Jnion by Japan. In the indictment it is charged that two of these 
.ncidents--one along the border between Manchoukuo and the Maritime 
3rovince of Siberia near Lake Khasan, one along the border between 
?hina (not the Soviet Union) and Manchoukuo at the Khalkin Gol 
Liver--were aggressive wars against the Soviet Union, and has 
;harged certain of the accused with murder in connection with those 
".wo incidents. We shall prove that these were typical border Inci-
lents, inevitable along a border where both states are armed and 
he lines are vague or in dispute. It Is our contention that there 
/ere no violations of the border by Japan, no encroachment by one 
lation on the territory of another with a view to retaining that 
;erritory. If there were violations of the border, which we do not 
admit, we contend that there has been no proof that those involved 
.•cnew that the border between the two states was being violated. 
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Those remote from the scene acted on the basis of information and 
instructions conveyed to them by others, on which they had the 
right and duty to rely. 

As to the first of these incidents, that of Lake Khasan or 
Chang-ku-feng, we will prove that this portion of the border was 
in dispute, the treaties regarding it were vague and subject to 
disagreements as to the location of the border. The border ran 
through rough country with few monuments to indicate the lines 
claimed by either of the txvo states. We will prove that it had 
been regarded by the natives of Manchoukuo as part of that 
country, and that it had not been occupied by the troops of either 
country until mid-July 1938, when it was occupied by frontier 
troops of the Soviet Union. We will prove further that despite 
the Soviet claim that the border ran over the summit of hills to 
the west of Lake Khasan, such troops occupied one hill definitely 
to the west of that line, and dug trenches and erected barbed-wire 
entanglements below the summit of Chang-ku-feng Hill, which summit 
marked the border of the Russian claims. We will prove that 
gendarmes, sent by the Japanese-Manchoukuoan authorities on the 
scene to demand withdrawal, were fired on while definitely within 
Manchoukuoan territory, even under the Russian claims, and that 
one was killed and others imprisoned. Diplomatic protests were 
made as early as llj. July. On 20 July the Japanese Ambassador, 
Shigemitsu Mamoru, renewed such protests, more than a week prior 
•n the beginning of any serious hostilities. 

Although it was their contention that such territory was 
within the limits of Manchoukuo, the Japanese Government from the 
very beginning stated that if the status quo ante prior to the 
occupation of such territory were restored by the withdrawal of 
roops it would submit the frontier to negotiations. We will sub-
it -evidence to prove that suoh hostilities were started by an 
ittack by the Soviet troops, and that after hostilities began 
bhe Japanese Government immediately proposed cessation on the 
oasis of existing positions, the question of the frontier to be 
settled by diplomatic negotiations. This the Soviet Government 
twice refused, the second time even though it admitted that no 
Tapanose troops were in territory claimed by the Soviet Union. 
•re will prove that throughout the incident the Japanese Government 
arged negotiations and that at no time did it, as alleged in the 
opening statement made by the prosecution, demand cession of 
territory nor that international treaties should'be ignored. We 
'ill prove that despite the charges made in the indictment, no 
~dans for aggressive war, resulting in this incident, were made 
y Japan; and that tanks, long-range artillery and airplanes 
ere used by the Soviet troops, not by the Japanese, Soviet air-
lanes bombing non-military objectives far within the borders of 
oroa. We will prove further that despite this neither side at 
he time regarded the incident as war nor as more than a border 
ncident. Finally, we will prove that the incident was settled 
n the basis first submitted by the Japanese Government through 
ts ambassador. We contend that the agreement for the cessation 
" hostilities, which is already in evidence, was carried out and 
te incident closed, and that it cannot now be alleged as aggres-
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The Khalkin-Gel incident—"Nomcnhan", as it is known to the world—will 
be shown to have come about as a result of the ambiguity of frontiers on the 
bare, almost uninhabited steppe of Western Manchuria and Eastern Outer Mon-
golia. Like ether borders of Chinese territory, that of Outer Mongolia rests 
upon old administrative boundaries of the Ch'ing Empire and is evidenced 
rather by tradition and description by metes and bounds in ancient writings 
than by accurate maps or by boundary-markers. In the spring of 1959 troops 
of the U S S R and of the so-called Mongolian People's Republic—a "republic" 
not recognized by China, or Japan—crossed the river Khalkin-Goly and clashes 
with Manchcukuoan troops, later reinforced by Japanese, occurred. The Khalkin-
Gol had always been considered by China to be the boundary of the Northeastern 
Provinces and by Manchoukuc therefore as its border. Despite efforts on both 
sides to prevent extension or continuation of the incident, it continued in 
sporadic outbursts of conflict, alternating with lulls, until September. On 
the 15th. of that month the incident was settled by agreement between Japanese 
Ambassador Togo in Moscow and Foreign Minister Molotov, agreement being made 
upon a boundary line by which Manchoukuc, as the defeated party, conceded 
territory. It was further agreed that the frontier should be surveyed and 
marked, which was finally accomplished after work of a joint commission extend-
ing over more than two years. The Nomonhan incident was thus settled and closed. 

Aside from these specific border incidents, the defendants are charged with 
having plotted, as agents of the r country and government, military aggression 
against the Soviet Union during the years covered by the indictment (as well as 
presumably other years referred to, but not made the subject of proof, as far 
back as 1918 and 1904). The contention of the defence is that nothing was 
plotted vis-a-vis the U S S R but prudent measures of defence, which proved in 
the end to be vitally needed but quite inadequate. To this point evidence will 
be addressed, seme of the particulars thereof being as follows. 

As a result of the Nomonhan incident, the Commander-in-Chief of the Japanese 
Kwantung Army was replaced, the new commander (General Umezu) being specially 
selected for his ability faithfully and effectively to carry out the policy of 
the government and the orders of the military authorities to see that no conflict 
with the U S S R occurred. The evidence will amply show that from that'time 
to the date of the Soviet attack on Japan those orders and that policy wore 
carried out most scrupulously in Manchuria. 

If Japan did not wage war against the U S S R, the evidence will show that 
equally no war or aggression was plotted or planned during the period in 
question. The operations plans testified to by prosecut on witnesses will be 
shown net only to have been nothing more than theoretical plans for the event of 
hostilities, but to have been wholly defensive in the bargain; the famous 
Kantokuen—"Kwantung Army Special Maneuver"—of which so much is made in 
affidavits was nothing more than a precautionary reinforcement of the Continental 
force at a time of tenseness of international relations. The strength—quanti-
tatively and qualitatively—of the Japanese forces in Manchoukuc and Korea '. ill 
appear to have been inferior at any given time to that of the U, S S R in its 
contiguous territories; the colossal expenditures and the rapid increase of 
expenditures for armament by the Soviet Union will help tc explain the Japanese 
determination to be adequately armed for defence. All Japanese forces were 
disposed defensively, as is obvious from, for example the placing of air-bases; 
and those forces were even drawn upon and weakened continuously throughout the 
progress of the Pacific War. 

The Russo-Japanese Neutrality Pact was, after Japan had endeavored for 
some time to secure Soviet agreement to such a treaty, entered into in April 
1941, from vdiich time it was the fundamental factor in the relations between 
the two countries. Despite the outbreak successively of the Russo-German war 
in Europe and the Japanese-American and British in the Pacific, the Pact 
continued to govern the status of Japan and the U S S R vis-a-vis each other. 
Repeated assurances of its continued observance were given by the U S S R , upon 
Japanese request, despite which the Soviet Union was, from as early as the 
middle of 1942 onward, concurrently violating it in various ways. Specific 
assurance was given, simultaneously v th the Societ denunciation of the Pact 
in 1945, that the government of the U S S R would (what in any event it was 
bound by the very terms of the Pact to do) faithfully observe it until its 
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expiration date of April 1246; notwithstanding which the Soviet Union, • ithout 
having or professing to have any reason th .refer 'except the request of America 
and Britain, suddenly attacked Japan in August 1945 at a time when there was no 
pending issue of magnitude between the two countries, but when there was pending-
Japan's request to the U C S R to mediate on its behalf for a termination of 
the Pacific war. Despite repeated Gorman demands after June 1941, Japan had 
consistently refused to enter the war against the U S 3 R. The declaration of 
war hy the U S S R against Japan was delivered to the- Japanese Ambassador in 
Moscow, with the assurance that his cables reporting it would be forwarded to 
Tokyo. The cables wore never received in Tokyo, nor die. the Soviet Ambassador 
in Tokyo make any effort to deliver a declaration of war until hours after the 
military actions had begun. 

Evidence relating to the Anti-Comintern Pact will be presented by Mr. 
Cunningham. 


