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Internationalization

In some respects, our school, located almost in the geographical 
center of the United States, might seem to be a strange place to 
be worried about the international and global ramifications of 
laws and policies. But then again, maybe not.

The ongoing work of our federally funded research team studying 
the transition to democracy in Cuba and the attendant need to 
rectify property claims has reminded me how small the world is. 
Almost every sector of our economy is potentially affected by the 
resolution of these issues. A fair study of these questions requires 
an examination of property issues as they have arisen in nearly 
every continent. No matter what, it is impossible to escape the 
interconnectedness of our modern world.

Today, as I am writing this, a glance at the School of Law’s 
website gives some idea of how we play a part in the international 
community. A few of the items reporting on summer activities 
included a faculty member who lectured at the National 
University in Seoul, Korea, another faculty member in 
Hamburg, Germany, on the international legal aspects of 
Internet gambling, and another one who lectured in Slovakia. 
Our Werner Institute for Negotiation and Dispute Resolution 
sponsored an international conference under the auspices of the 
U.N. on dispute resolution within health care organizations. 
On the student front, our Jessup International Moot Court 
Team participated in the World Finals in Washington, D.C., 

and Creighton was one of the co-hosts for the American Bar 
Association’s International Negotiating Competition. And those 
are just examples.

Internationalization is easy to observe in our student body. 
Not only do our students represent almost every state, we have 
had more and more international students as well as students 
who have lived and studied outside the United States. The 
remarkable variety of experiential backgrounds that they bring 
to the classroom, to law school organizations or to discussions in 
the Commons enriches all of us and helps to make this such a 
wonderful place to teach and study.

As Creighton University continues to move forward in its 
$350 million Willing to lead: the Campaign for Creighton 
University, international priorities are high on the list and at the 
law school we’re helping to lead the way.

Building on the bedrock of our Jesuit mission of service and 
education, our international reach is extending further and we are 
all better for it.

Sincerely yours,

Patrick J. Borchers
Dean and Professor of Law

A Message from the Dean

The Creighton University  
School of Law has a  

far-reaching impact on  
national and international  

laws and policies.
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Lawyer News

Robert K. Ressler, the true-life hero 
of the movie Silence of the Lambs, will 
be the keynote speaker at a Nov. 2-3 
forensic workshop sponsored by the 
Creighton University School of Nursing 
in partnership with the Creighton 
University School of Law.

Considered to be a leading authority on 
violence in contemporary society, Ressler is 
an expert on serial killers (a phrase that he 
coined). His work as founder and former 
director of the FBI’s Violent Criminal 
Apprehension Program inspired the 

popular X-Files television show. He is also 
the author of the international bestseller 
Whoever Fights Monsters. His most recent 
book is I Have Lived in the Monster.

The Creighton workshop, titled 
“Suspicious Injury and Death Investigation 
and Managing Evidence in Health Care 
and Other Settings,” is designed for 
health care professionals, law-enforcement 
officers, attorneys and judges.

In addition to Ressler, many other 
nationally recognized forensic experts 

will speak at the workshop, including 
Creighton graduates Mary Sullivan, 
BSN’83, and Craig Mallak, JD’85, 
MD’89.

Sullivan, who earned her bachelor of 
nursing degree from Creighton in 1983, 
has been a clinical forensic nurse since 
1994. She is pioneering a national forensic 
initiative for the U.S. Department of 
Veterans Affairs, teaches and consults 
nationally and internationally.

Mallak is the chief medical examiner 
for the U.S. Armed Forces Institute of 
Pathology. He has been involved in many 
high-profile cases, including cataloging 
of mass graves in Iraq from previous war 
crimes, DNA analysis to identify victims 
of the 9/11 terrorist attacks, and the 
identification of soldiers listed as missing 
in action in Vietnam.

Among the topics to be covered during 
the workshop will be: successful forensic-
science techniques and collaborative 
interagency work for successful 
criminal investigation; characteristics of 
behavioral patterns of violent offenders, 
including serial killers; potential forensic 
implications in patient-care settings; 
strategic and practical applications 
of clinical forensic science for health 
care personnel working in hospital 
environments; and procedures for 
collecting, safeguarding and transmitting 
forensic evidence for quality control and 
legal proceedings.

The two-day event will be held at the 
Forté Banquet and Conference Center, 
1502 Cuming St. The cost is $200 
and includes lunch. For information 
or to register, call 800.548.2633 or 
402.280.1830.
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Inspiration for Silence of the Lambs,  
X-Files to Headline Forensics in  
Health Care Workshop

T H E  A N N U A L  
S C H O O L  O F  L A W

RED MASS 
Monday, Oct. 2, at 5 p.m.

St. John’s Church on campus
Reception immediately following — 

Schneider Commons, Ahmanson Law Center 

The RED MASS dates to the 13th century when it
officially opened the term of the court for most

European countries. It is an occasion of prayerful
petition and thanksgiving for all members of the legal
profession and for all who pursue justice in their daily

lives, regardless of religious affiliation. Creighton
alumni, faculty, staff and students are invited.
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The Career and Professional 
Development Office is refocusing and 
expanding its services beginning this fall. 
New programming includes sponsoring 
off-campus interviews in Denver and 
Kansas City, launching an updated 
website and offering more speakers and 
informational sessions on campus.

“Creighton graduates some of the best 
new attorneys every year. Now, as our 
off-campus interview network and 
alumni outreach programs grow, more 
and more people are realizing just how 
competitive our candidates are. That is 
leading to increased market penetration 
in surrounding metropolitan areas 
and further increasing the quality of 
Creighton’s brand name in cities other 
than Omaha — which already is well 
aware of our high quality graduates,” 
said Shannon Hunt Kelly, assistant dean 
for career services.

This year the off-campus interview 
program has expanded by adding Denver 
as an interview city. Nine firms and 
government agencies agreed to interview 
second- and third-year Creighton law 

students. Interviews were held Aug. 11 in 
Denver with employers, including Kutak 
Rock, Ballard Spar, Ruegsegger Simmons, 
Grimshaw & Herring and the Colorado 
Attorney General. 

“The Denver off-campus interviews 
build upon our Kansas City program, 
which is now in its third year. In  

Kansas City, our students interview  
with Blackwell Sanders, Lathrup & 
Gage, and Stinson Morrison & Hecker,” 
Kelly said.

The law school website also will undergo 
two major changes this fall. 

“First, we are redesigning and adding 
more detailed information on judicial 
clerkships and nontraditional careers 
available to students and alumni,” said 
Kelly. “Second, we will introduce the 
‘Symplicity’ online system.”

Symplicity will be the primary place 
to access the Career and Professional 
Development Office’s job postings.  
If an employer chooses the option, 
students and alumni will be able to  
easily apply online with that employer.  
It also will serve a dual role as the 
primary scheduling program for on-
campus interviews.

“The most exciting part of Symplicity 
is that we will formalize our alumni 
mentoring program. For years, 
Creighton alumni have been our most 
valuable resource when a student is 
looking to break into a particular legal 
market or practice area. However, 
the law school did not have a way for 
alumni to sign up to be mentors, or a 
database that was accessible to students,” 
Kelly said.

That will change this fall. The 
Professional Network option with 
Symplicity is available to students and 
alumni. Students will be able to search 
for an alumnus to provide advice on 
quality firms, the job market, the bar 
exam and other information specific 
to the alum’s geographic location or 
practice. It also can be used for fellow 
alumni who need to refer a matter or for 
other professional advice. The only cost 
involved is a mentor’s time. To sign up, 
visit law.creighton.edu/alumninetwork.

Career Office 
Expands Services

The School of Law’s Career Office is 
introducing the Symplicity online  

system this fall. Symplicity offers a  
professional networking option for  
students and alumni and can be accessed  
at law.creighton.edu/alumninetwork.

Shannon Kelly, assistant dean for 
career services, is excited about the 
Symplicity online system because it will 
help formalize the law school’s alumni 
mentoring program.
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In November 2005, Creighton 
University School of Law was awarded 
a two-year, $750,000 federal grant 
from the United States Agency for 
International Development’s (USAID) 
Cuban Transition to Democracy 
Program. The grant funds the creation of 
a working model to establish a bilateral 
U.S.-Cuba property claims tribunal. 
Washington’s goal is to have this model 
in place, along with others, for eventual 
use to ease Cuba’s post-Castro transition 
to democracy.

Dean Patrick J. Borchers, an 
internationally recognized expert in 
conflict of laws and author of the 
leading casebook on the subject, leads 
a cross-disciplinary team of six people 
developing this model. Other team 
members include Professor Michael J. 
Kelly, the law school’s international law 
specialist; Professor Arthur Pearlstein, 
director of the School of Law’s  
Werner Institute for Negotiation and 
Dispute Resolution; James Wunsch, 
Ph.D., chair of Creighton’s Political 
Science Department; and two  
other political scientists at Creighton 
— Richard Witmer, Ph.D., and  
Erika Moreno, Ph.D.

The grant calls for a two-year factual/
claims investigation, extensive multi-
level legal analysis, significant fieldwork 
in the U.S., Europe, Latin America and 
the Caribbean, and legitimacy modeling 
on sophisticated social science computer 
software.

Only seven months into the project, 
Creighton has made remarkable 
progress. Teams have been dispatched to 
Miami on a regular basis for fieldwork, 
conferences and meetings with other 
grant recipients, to Europe for post-
communist property claim institutional 
assessment, and to Washington 
for consultations with members of 
Congress, USAID administrators, the 
Federal Claims Settlement Commission 
and holders of large corporate claims.

The School of Law continues to flexibly 
adjust its model-building strategy as the 
political situations in Havana, Miami 
and D.C. unfold in response to changes 
in the Castro regime. Fidel Castro ceded 
power to his brother, Raul, in early 
August as Castro underwent intestinal 
surgery. (At print time, Castro was 
continuing to recover in Havana.)

The document that will emerge from 
the research must be legally sound, 
politically palatable and economically 
feasible. To achieve those ends, the team 
of experts must accurately anticipate 
potential weaknesses (both substantive 
and procedural) that could undermine 
the project and offset them.

Constructive talks with international 
tribunal experts in The Hague have 
already yielded valuable insights and 
helped narrow the focus of the model’s 
outcome goals. There will be many more 
discussions in the months ahead as the 
law school moves forward on this very 
important project. 

“The opportunity for Creighton law 
school to play a significant role in the 
federal government’s development of 
a key foreign policy is unique, and I 
am confident our team will deliver a 
product that will have a positive and just 
impact on the issue of Cuban property 
claims from the perspective of all 
concerned,” Borchers said.

Creighton Moves Ahead with USAID  
Cuba Grant to Create First Model for a 
Future Cuba-U.S. Property Claims Tribunal

Creighton University School of Law 
Annual Dinner & Alumni Weekend 

Sept. 29 & 30, 2006

Please plan to join 
us for the 2006 
School of Law 
Annual Dinner & 
Alumni Weekend 
scheduled for Sept. 
29 & 30. Special 
reunion celebrations 
for the Classes of 
1951, 1956, 1961, 
1966, 1971, 1976, 
1981, 1986, 1991, 
1996 & 2001.

Visit law.creighton.edu, contact the  
law school at 800.282.5835 option 4 or email 

lawevents@creighton.edu. 
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Former New York Times Reporter Judith Miller to Present Koley Lecture
Pulitzer Prize-winning journalist and bestselling author Judith Miller will present this year’s Koley Lecture on 
Nov. 15 at 3 p.m. at the School of Law. Miller’s topic will be “Freedom of the Press Post 9/11.”

A former investigative reporter for The New York Times, Miller ended her 30-year career with The Times in 
November 2005 after spending 85 days in jail to defend a reporter’s right to protect confidential sources 
— twice as long as any other American reporter has ever been confined for this cause. Since being released, 
she has been advocating the enactment of a federal shield law to protect the relationship between reporters, 
their sources and the public’s right to know.

TePoel Lecture Features Constitutional Law Expert
Geoffrey Stone, Distinguished Service Professor of Law at the University of Chicago School of Law, will 
deliver the TePoel Lecture on Feb. 26, 2007, at 4 p.m. at the School of Law. Stone, who teaches primarily 
in the areas of constitutional law and evidence and writes principally in the field of constitutional law, will 
present “Civil Liberties in Wartime.”

His most recent book, Perilous Times: Free Speech in Wartime from the Sedition Act of 1798 to the War on 
Terrorism, received the Robert F. Kennedy Book Award for 2005, the Los Angeles Times Book Prize for 2004 as 
the Best Book in History, the American Political Science Association’s Kammerer Award for 2005 for the Best 
Book in Political Science and Harvard University’s 2005 Goldsmith Award for the Best Book in Public Affairs.

Werner Institute Lecture 
The Werner Institute for Negotiation and Dispute Resolution will sponsor the lecture, “Workplace Conflict 
in the New Economy,” by Peter Hurtgen (at print time, the date for this lecture was not yet set).

Hurtgen is a partner in the Labor and Employment Law Practice with offices in Irvine and Los Angeles. His 
practice focuses on representing senior management in labor matters, particularly with respect to complex 
issues involving collective bargaining and the National Labor Relations Act.

Creighton University School of Law
2006-07 Lecture Series

Death Penalty in America Topic of Lane Lecture
Charles Ogletree will present this year’s Lane Lecture, “Death Penalty in America,” on Oct. 6 at the 
Creighton University School of Law (time to be determined).

Ogletree is the Harvard Law School Jesse Climenko Professor of Law and founding and executive director 
of the Charles Hamilton Houston Institute for Race and Justice at Harvard. A prominent legal theorist, 
Ogletree has made an international reputation by taking a hard look at complex issues of law and by 
working to secure the rights guaranteed by the Constitution for everyone equally under the law. He is the 
author of Brown at 50: The Unfinished Legacy and All Deliberate Speed: Reflections on the First Half-Century of 
Brown v. Board of Education.

For more information on the lectures, visit law.creighton.edu.
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Forty years ago a very bright, young 
newly minted political science  

Ph.D. came to Creighton University to  
teach undergraduates the nuances of  
politics. Armed with a bachelor’s degree  
in journalism, a law degree and a  
doctorate in political science, all from 
the University of Nebraska, this was no 
neophyte, political or otherwise. 

He had been editor-in-chief of the 
University of Nebraska’s student paper, 
the Daily Nebraskan. He served a stint as 
a reporter and copy editor for the Lincoln 
Journal. He managed the late Frank 
Morrison’s senate campaign and then was 
director of public relations for Morrison’s 
successful gubernatorial campaign. He 
had worked as a public relations director 
in a private firm, had been a law clerk for 
a well-established Lincoln law firm, and 
had worked for state government in the 
Nebraska Department of Agriculture.

Doctor Richard “Dick” Shugrue made a 
place for himself at Creighton University 
that endures to this day. He taught in the 
Department of Political Science for five 
years, during the last of which he served 

as department chair. He brought a joie-
de-vivre to a political science department 
that was losing its academic energy. He 
stimulated students by drawing them 
into discussions about various politicians, 
social theory and political action. With 
the Vietnam War in full throttle it was 
sometimes a delicate balance between 
discussion and argument, but Dr. Shugrue 

was always equal to the task. He was 
not only insightful but articulate and 
intellectually agile. He frequently 
conducted his upper-level classes 
outside the classroom. His “classrooms” 
included the Jesuit Gardens behind the 
Administration Building, his home, and 
a local watering hole or two for those 
students old enough (the drinking age was 
a mere 20 years at that time).

“Doc’s” classes were always stimulating. 
He encouraged students to express their 
views in the classroom, which, in turn, 
engendered sometimes-spirited discussions 
about political and social issues. 

The late 1960s and early 1970s marked 
the beginning of substantial integration 

of women into the classroom. Shugrue 
ensured that women were treated as equals 
in the classroom. There is no doubt that 
he sparked the successful careers of many 
female lawyers, scholars and professionals. 

Because he taught required courses as well 
as upper-level subjects, he developed a loyal 
following in the student body. In 1970 he 

was awarded the first Robert F. Kennedy 
Award for Teaching Excellence. The 
award represents the pinnacle of teaching 
excellence for the entire University.

Dr. Shugrue started his legal teaching 
career as a professor of law in 1971. He 
brought the same contagious enthusiasm 
to law school students. He has taught 
countless lawyers. Lawyers who, among 
other things, have gone on to be a 
governor, a cabinet member, mayors, 
judges, Fortune 500 business executives, 
trial lawyers, professors, politicians and just 
good citizens.

Never one to be pigeonholed, Dr. Shugrue 
also serves as a political media analyst. 
He has reported, counseled, or provided 

A Tribute to ‘Doc’ Shugrue 
Celebrating 40 Years at Creighton

By the Hon. Joe Bataillon, BA’71, JD’74, Chief Judge, U.S. District Court

Dr. Shugrue has never taught his students  

in an intellectual vacuum. He has discussed political  

and legal ideas, but he has never let his students  

forget the substantial and lasting effect those ideas  

have on real people.
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color commentary for national and local 
electronic and print media. His running 
color commentary on election nights was a 
political staple during the 1980s and 1990s. 

His credibility cannot be questioned because 
his political connections are astonishing. He 
has access to local and national politicians 
who regularly consulted him for “curbside” 
advice. He has advised the likes of the late 
Governor Frank Morrison, the late Senator 
Jim Exon and Senators Bob Kerrey and 
Ben Nelson; Congressman Peter Hoagland; 
mayors of the left and right, and state and 
local politicians too numerous to mention. 
When Dick Shugrue calls, politicians 
personally answer the phone — a status not 
afforded many.

As a professor of law, Dr. Shugrue serves 
the law school in many capacities, both 
instructional and administrative. But 
his first love is teaching. He has taught 
Family Law, Criminal Law, Criminal 
Procedure, Municipal Corporations, Post 
Conviction Relief, Appellate Advocacy, 
Jurisprudence, Legal Research and Writing, 
and his favorite, and most enduring course, 
Constitutional Law, which he has taught 
for over 19 years.

Dr. Shugrue rounds out his legal career as 
an active member of the Nebraska State 
Bar Association (NSBA). He has been a 
member of the House of Delegates for 
longer than most lawyers have practiced. 
He served on the Executive Committee 
(1986-87) and as the chair of the House of 
Delegates (1987). The NSBA gave him its 
Annual Award of Special Merit in 1983. 
He has also garnered public service awards 
from the Nebraska Criminal Defense 
Attorneys Association, the Nebraska 
Lawyers Trust Account Foundation and 
the Omaha Bar Association.

If all this were not enough, he is a loving 
husband, father and grandfather. His 
daughter, Catherine, is a 1989 graduate of 
the Creighton University School of Law. 

On a personal note, Dick Shugrue taught 
me throughout my undergraduate and 
law school educations. He provided me 
personal, legal and political counsel on 
many occasions. He had a hand in my 
selection to the federal bench when he 
served Senators Exon and Kerrey as a 
member of their judicial selection boards 
in 1995 and 1997. There is no way to 
know how important he has been as a 
teacher, mentor and counselor because 
he has played those roles in the lives of so 
many students. If he shaped only a tiny 
fraction of those lives as much as he did 
mine, his legacy will endure long past 
those of most reading this article. When 
I participated in editing one of his many 
Creighton Law Review articles, I learned 
that he communicates with a flourish that 
is bestowed on few. I, too, will try to end 
with a similar flourish. 

Dr. Shugrue has never taught his students 
in an intellectual vacuum. He has discussed 

political and legal ideas, but he has never 
let his students forget the substantial 
and lasting effect those ideas have on 
real people. Shakespeare communicates 
this same lesson in his play Measure for 
Measure.

… man, proud man,
Dressed in a little brief authority,
Most ignorant of what he’s most assured,
His glassy essence, like an angry ape
Plays such fantastic tricks before  
high heaven
As makes the angels weep … 
(Measure for Measure 2.2.146-51) 

For my part, thank you, Dr. Shugrue, for 
teaching your students to keep humanity 
in politics and law.

Note from Dean Borchers: Dick Shugrue 
has announced that he will be retiring from 
full-time teaching at the end of this academic 
year. It is hard to put into words all that he 
has meant to Creighton University and the 
School of Law. As he celebrates his 40th year 
at Creighton, we give thanks to one of the best 
known and best loved figures in the history of 
the Creighton University School of Law.

Dick Shugrue visits with first-year law student Jonathan Roundy and his daughter, Sarah, in 
the Law School Commons on Aug. 18.
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The Omaha Bar 
Association awarded 
Creighton University 
Dean Emeritus 
and Law Professor 
Rodney Shkolnick 
with its Lifetime 
Achievement Award 

in May. Shkolnick has taught at Creighton 
University for 45 years and in that time 
has had an impact on numerous students’ 
lives. He served as dean from 1977 to 
1988, stepping down to resume full-time 
teaching of first year contracts and related 
real property and mortgage classes. From 
1965 to 1971, he was a partner in the 
Omaha law firm of McGrath North where 
he remains “of counsel.”

Stephen Sieberson was appointed assistant professor of 
law at the Creighton University School of Law. He teaches 
Business Associations, International Business Transactions, 
International Human Rights, International Trade Regulation 
and Professional Responsibility.

Lawyer News
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Creighton University  
assistant professor 
of law and director 
of the Legal Writing 
Program, Nancy 
Lawler Dickhute, has 
been elected to the 
board of directors for 

the Association of Legal Writing Directors 
(ALWD). ALWD is the professional 
association of directors and former directors 
of legal research, writing, analysis and 
advocacy programs with over 260 members 
in the United States, Canada, Australia, 
Singapore and Puerto Rico. It is dedicated 
to improving legal education and analytical 
reasoning and writing of lawyers. She began 
a three-year term on Aug. 1.

Dickhute Elected to 
National Board

Shkolnick  
Receives Lifetime 
Achievement Award

Michael Kelly received tenure and was promoted to the rank 
of professor of law. Kelly teaches International Criminal Law, 
European Union Law, Comparative Constitutional Law, 
International Law, National & Security Foreign Relations Law 
and Native American Law.

Craig Dallon received tenure and was promoted to the rank 
of professor of law. He also has been named associate dean for 
faculty and curriculum of the Creighton University School of 
Law. In addition to his role as an associate dean, Dallon will 
continue to teach classes in Copyrights, Torts, and Trademarks 
and Unfair Competition.

Law School Faculty Appointments

Dickhute

Dallon

Kelly

Sieberson

Shkolnick

2006 Entering Class

Full-Time Students 155
Part-Time Students 6
LSAT Range 157 (75 percent) to 153 (25 percent)
Median LSAT 155
GPA Range 3.67 (75 percent) to 3.15 (25 percent)
Median GPA 3.4
Age Range 21-53
Average Age 24
Number of States Represented 27
2006-2007 Student Body

Full-Time Students 455
Part-Time Students 18
Percent of Minority Students 10 percent
Male/Female Ratio 43 percent women

By the Numbers:
Fall 2006 Law School Student Profile



Lawyer News

Creighton Lawyer • Fall 2006 | 11 

A new interdisciplinary, graduate program 
in conflict resolution — offered through 
Creighton’s Werner Institute for Negotiation 
and Dispute Resolution — is attracting 
the interest of students from across the 
country and from a variety of backgrounds, 
according to the Institute’s director and 
professor of law, Arthur Pearlstein.

More than 30 students have enrolled in 
the program this fall — a tremendous 
number, Pearlstein said, considering 
the program was just approved by the 
University this past spring.

“I am just thrilled with the response that 
we have had; it went well beyond my most 
optimistic projections. I know of no other 
academic program in conflict resolution 
anywhere that has started with such a bang,” 
Pearlstein said. “Considering this is a brand 
new program, the student interest speaks 
to the great trust people have in Creighton 
and in the School of Law. I think they 
also realize the value of an interdisciplinary 
approach in the area of conflict resolution.”

Students enrolled in the program this  
fall include both mid-career professionals 
and recent college graduates, from a variety 
of backgrounds.

Among the recent college graduates, 
students are coming to the program from 
various universities and Creighton’s own 
undergraduate programs with bachelor’s 
degrees in majors ranging from journalism 
to political science to history to business.

Also enrolled in the program are 
professionals from major corporations, 
teachers and even a minister. One of the 

students is a psychiatrist, another a dentist, 
and another has a master’s degree in applied 
science technology.

Two of the students will be simultaneously 
working on their law degrees, while another 
will concurrently pursue a master’s degree in 
international relations. Students hail from 
Nebraska and Iowa, as well as Wyoming, 

Pennsylvania and Texas. The Institute also 
received inquiries about the program from 
interested students internationally.

“There is a great deal of flexibility with 
this program, which is very attractive 
for students and offers them a wealth 
of opportunities,” said Jacqueline Font-
Guzmán, assistant professor of law 
and associate director of the Institute. 
Font-Guzmán was a lawyer, health care 
administrator and leader in mediation and 
dispute resolution in Puerto Rico prior to 
joining the Institute. She was recently joined 
by Bernie Mayer, Ph.D., who accepted a 
position as resident professor of conflict 
resolution with the Institute and has more 
than 25 years of experience in the field. 

Students in the program can seek either  
a master’s degree or graduate certificates  
in negotiation and dispute resolution 
— one of the nation’s fastest growing 
professional fields.

The program includes courses from 
Creighton’s College of Business 
Administration, Graduate School, College 
of Arts and Sciences, and Health Sciences 
schools, in addition to the School of Law. 
Evening classes are offered.

The master’s program can be completed in 
one to two years, depending on whether the 
student attends full time or part time and 
participates in summer course programs. 
The graduate certificate program can be 
completed in six months to a year.

“Thanks to the support and generosity of 
the Werner family, we have been able to go 
out and, rather quickly, create a top-notch 
program,” Pearlstein said. “We have put 
together an innovative curriculum with a 
great deal of breadth and depth.”

The program allows students the 
opportunity for substantive niche 
concentration within three dynamic, 
evolving areas of conflict resolution: 
organizational/transactional (which focuses 
on the development of internal systems 
for handling disputes within and among 
organizations), health care, and international 
negotiations and conflict resolution.

For more information on the  
Werner Institute or on the master’s  
and graduate certificate program, visit 
law.creighton.edu/wernerinstitute or call 
402.280.3852.

Student Interest High in New Graduate 
Program in Conflict Resolution

Considering this is a brand new program, 
the student interest speaks to the great 

trust people have in Creighton and in the 
School of Law.” — Arthur Pearlstein

“
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he United States is the world’s 
largest beef producer. Nearly 
96 million head of cattle can be 

found within our borders — about one 
animal for every three Americans. Nine 
million head are dairy cows, ensuring 
that we can all answer affirmatively to 
the query “Got milk?” The rest are either 
breeding stock (including replacements 
for aging dairy cows) or being raised for 
meat production. About 32 million cattle 
are slaughtered each year, and 27 million 
of these are relatively young animals (most 
are 18 months old or less) coming from 
feedlots, farms and ranches. 

With such substantial domestic 
production, it may surprise you to learn 
that the U.S. is also the largest beef 
importer. During 2004, the U.S. imported 
$3.4 billion in beef (see Figure 1). In 
contrast, U.S. exports in 2004 totaled only 
about $500 million, down sharply from 
prior years (see Figure 2, page 14). The 
U.S. has thus become a net importer of 
beef; a product with tremendous promise 
for exports actually contributes to the 
annual trade deficit. Though USDA 
(United States Department of Agriculture) 
export figures for 2005 showed modest 
improvement — from $500 million to 

more than $800 million, and figures for 
2006 show continued growth — the trade 
deficit persists. 

What has precipitated this trade 
imbalance? As your mother probably told 
you, there are two sides to every story. 
Both the import and export sides of the 
trade equation merit some attention.

Beef Imports
There are actually sensible explanations 
for the import side of the equation. The 
geographical blessings of the Great Plains, 
including the abundant production of 
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2000 2001 2002 2003 2004 % Change

11-USA 2,340,133 2,627,078 2,619,916 2,461,100 3,440,759 47.03%

12-Italy 1,341,435 872,326 1,244,819 1,703,119 1,890,137 40.90%

13-Japan 2,589,634 2,298,076 1,515,961 2,136,468 1,829,657 -29.35%

14-United Kingdom 493,923 559,294 687,146 901,984 1,116,100 125.97%

15-France 813,544 561,848 692,444 797,372 1,064,836 30.89%

16-Netherlands 423,861 402,186 510,704 693,435 803,889 89.66%

17-Germany 577,300 301,978 475,078 565,304 774,777 34.21%

18-Mexico 774,533 890,920 1,008,640 847,459 719,901 -7.05%

19-Russian Fed. 350,710 516,250 591,053 620,517 687,959 96.16%

10-Spain 334,233 235,109 354,998 466,826 567,618 69.83%

11-Korea Rep. 722,965 487,293 848,117 1,071,327 544,270 -24.72%

12-Greece 290,109 151,874 279,863 349,972 419,502 44.60%

13-Denmark 227,967 160,860 208,121 275,407 357,562 56.85%

14-Portugal 217,589 135,116 197,658 274,479 295,160 35.65%

15-Chile 173,755 165,461 173,979 217,157 257,979 48.47%

16-Canada 453,119 496,189 502,148 505,034 227,713 -49.75%

Selected Beef Imports (2000-04)

Figure 1: Selected Beef Imports (2000-04)
                (in 000’s of U.S. $)

Source: International Trade Centre at www.intracen.org/tradstat/ Product Group 011 (Beef: fresh/chilled/frozen) (Imports)  
The USDA reports that 2005 imports by the U.S. totaled about $3.66 billion, which is up slightly from 2004.  
See USDA, Foreign Agricultural Service, at www.fas.usda.gov/ustrdscripts/USReport.exe (May 12, 2006).
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corn and other feed grains, translate into 
large numbers of grain-fed beef cattle in 
the United States. Breeding practices have 
made progress toward maximizing traits 
that beef lovers enjoy, including marbling 
and tenderness, and the result is high 
quality beef. 

Where feed grains are not as abundant 
and cheap, beef is often grass-fed. Though 
foreign beef can be very good (and grass-fed 
beef can also be tender), less developed traits 
of marbling and tenderness can yield lower 
prices in the marketplace. However, these 
lower-priced products can be cost-effectively 
substituted in ground beef products where 
these traits are not so important. 

Of course, Kobe beef from Japan is a 
notable exception to this generalization 
about quality differentials. Anyone who 
has ordered a Kobe steak knows that price 
sensitivity is not part of that particular 
dining experience. However, the volume 
of Kobe steak imports is small; the 
lion’s share of imports are coming from 
other countries, where cost (and often 
quality) differentials offset the significant 
transportation costs of global trade. 

Beef imports into the U.S. provide a good 
example of the benefits of free global trade. 
By substituting some of the lower-quality 
imported beef for domestic consumption, 
we free up supplies for markets where a 

premium based on quality can be realized. 
We also allow increased consumption  
of a desirable, but cheaper product.  
Ideally, this will maximize value for both 
trading partners. 

Beef Exports
As for the export side, the impacts of 
restrictions on trade are evident, as 
government officials wrestle with the risks of 
BSE (Bovine Spongiform Encephalopathy, also 
commonly referred to as Mad Cow Disease). 
The first infected animal in the United 
States was discovered in December 2003 in 
Washington state. It did not enter the food 
supply. Nevertheless, U.S. export markets 
dried up rapidly as our trading partners 

2000 2001 2002 2003 2004 % Change

12      11  Australia 2,066,598 2,313,398 2,249,960 2,349,125 3,386,093 64%

19      12  Brazil 503,296 738,805 776,318 1,154,508 1,963,065 290%

13      13  Netherlands 1,179,450 792,145 1,127,292 1,480,112 1,738,906 47%

14      14  Canada 1,159,679 1,321,865 1,304,618 977,681 1,435,078 24%

16      15  Germany 846,732 997,355 1,116,820 1,130,857 1,357,303 60%

18      16  New Zealand 695,904 737,559 782,759 946,327 1,261,428 81%

15      17  Ireland 875,904 589,818 817,289 1,080,073 1,255,173 43%

17      18  France 753,914 387,737 622,510 900,407 943,619 25%

 10     19  Argentina 497,658 113,730 346,628 461,544 823,637 66%

 11     10  Uruguay 357,131 208,255 251,207 359,311 601,272 68%

11      11  USA 3,036,391 2,549,833 2,488,398 3,036,103 507,541 -83%

 12     12  Belgium 317,465 285,795 364,049 424,576 493,335 55%

 14     13  Spain 292,575 198,445 247,375 367,013 384,644 31%

 13     14  India 305,644 242,588 268,479 330,329 356,657 17%

 16     15  Italy 207,385 140,793 179,302 241,384 346,136 67%

Selected Beef Exports (2000-04)

Figure 2: Selected Beef Exports (2000-04)
                (in 000’s of U.S. $)

Source: International Trade Centre at www.intracen.org/tradstat/ Product Group 011 (Beef: fresh/chilled/frozen) (exports)
Note: 2005 exports from the U.S. were $838 million. See USDA, Foreign Agricultural Service, at www.fas.usda.gov/ustrdscripts/USReport.exe (May 
12, 2006). 2005 figures from other countries are not yet available from the International Trade Centre.

2000
Ranking

2004
Ranking



Where’s the Beef?

Creighton Lawyer • Fall 2006 | 15 

responded to the potential health threats to 
native consumers by erecting trade barriers to 
beef produced in the United States.

The discovery of BSE in a U.S. herd initially 
created fear in the marketplace. Health 
officials and some consumers contemplated 
the possibility of contracting a human form 
of this progressive degenerative neurological 
disease — a variant of Creutzfeldt-Jakob 

Disease (vCJD) — from eating meat from 
an infected animal. The bad news is that  
this disease results in death and has no 
known cure. The good news is that  
sound science reveals that the possibility  
is exceedingly remote. 

BSE and its variant forms — including 
scrapie in sheep and chronic wasting disease 
(CWD) in deer, elk and moose — can 

occur spontaneously in nature, but they 
can also be introduced into populations 
from exposure to certain kinds of infected 
tissues. Research has revealed that prions 
— proteinaceous infectious particles — are 
the agents responsible for these diseases. 
Though much about prions is known, their 
mechanisms for inducing change in other 
proteins — which ultimately kills cells and 
causes disease — as well as the effective 
means of their transmission is the subject of 
current research.

Unraveling the  
Mysteries of Prions 
Creighton researchers are among those at 
the forefront of unraveling the mysteries 
of prions.

Anthony Kincaid, Ph.D., associate professor 
of physical therapy, and Jason Bartz, Ph.D., 
assistant professor of medical microbiology 
and immunology, are currently engaged 
in cutting-edge research concerning the 
transmission of prion diseases.

Kincaid and Bartz describe prions as 
“misfolded versions of normally-present 
proteins.” Misfolded proteins are being 
recognized as part of the pathological 
process in a number of neurodegenerative 
diseases such as Alzheimer’s disease and 
Parkinson’s disease. When infectious prions 
find similar proteins in the host organism 
and replicate, they cause degeneration in 
the tissue. The normal version of the prion 
protein is found in high concentrations 
in nervous system tissue, thus infectious 
prions have their greatest, and perhaps 
only, effect on the nervous system. Over 
time, this degeneration of nervous tissue 
results in death.

Kincaid and Bartz have focused their 
research on the transmission of prions, and 
the results of their study are to be published 

There is no evidence that a BSE-infected 
animal has entered the food supply in the 

United States. Even if that did happen, the 
absence of prions in muscle tissue, coupled with 
food safety practices in the U.S. that eliminate 
prion-rich tissues such as brain and spinal 
cord from the food supply, translates into an 
exceedingly low risk for exposure to this disease.

Cows on the Sunny Dene Ranch in January 2004. A Canadian cow living at the ranch was the 
first cow in the U.S. to have a confirmed case of Mad Cow Disease.
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soon. Their study focused on the means of 
transmission for prion disease in hamsters, 
which were inoculated with infected brain 
tissue through their nasal passages. The 
infected hamsters manifest the deadly 
prions first in their lymph systems and later 
in their nervous system. Without exposure 
to the infected tissue, the hamsters failed 
to manifest the disease. This work will 
contribute further to the understanding of 
how prion diseases are transmitted.

Kincaid and Bartz report that despite 
widespread animal manifestations of  
prion diseases like scrapie in sheep and 
CWD in deer, there have been no known 
cases of interspecies infection to humans. 
This is significant, given the long history 
of human consumption of meat from both 
animals without an incident of vCJD. 
However, consumption of prion-rich 
tissues, such as found in the brains and 
spinal cord from BSE-infected animals, 
appears to be the probable explanation for 
human cases of vCJD in England, where a 
BSE outbreak affected thousands of cattle 
during the past decade.

Additional support for BSE transmission 
comes from research in France, where 
primates were exposed to infected cattle 
brain tissue, producing vCJD in the 

laboratory subjects. (Oddly, however, 
some vegetarians also contracted vCJD in 
England, leaving some question as to the 
means for their infection.) 

Significantly, laboratory testing of muscle 
tissue from BSE-infected cattle in the 
U.K. has revealed a paucity of infectious 
prions in that tissue. Since exposure to 
prions is essential for contracting the 
disease, careful attention to the kind of 
tissue being consumed would be highly 
effective in minimizing, or eliminating, 
risks to humans. Furthermore, preventing 
exposure to infectious prions for animals 
held for food production is also likely 
to reduce the possibilities of infections 
reaching the food supply in the first place. 

Both approaches have been adopted by 
regulators seeking to address the BSE 
problem. Cases of vCJD in the U.K. have 
dropped dramatically following a change in 
regulations removing prion-rich sources from 
animal food after their BSE outbreak. From 
a peak of more than 37,000 cases of BSE in 

1992, the most recent figures for 2005 show 
only 225 cases (see Figure 3, page 18).

In the U.S., similar regulations restricting 
the use of animal proteins in animal feeds 
were also adopted in 1997, far in advance 
of the first BSE case here. This proactive 
approach is sensible, given that the disease 

can take time to manifest.

There is no evidence that a BSE-infected 
animal has entered the food supply in the 
United States. Even if that did happen, 
the approved absence of prions in muscle 
tissue, coupled with food safety practices in 
the U.S. that eliminate prion-rich tissues 
such as brain and spinal cord from the food 
supply, translates into an exceedingly low 
risk for exposure to this disease.

While recognizing that precise risk 
calculations are fraught with difficulty, 
the U.S. Centers for Disease Control and 
Prevention (CDC) has suggested this 
quantification for risks associated with beef 
consumption in the U.K., where more 
than 100,000 cattle have been infected: 
“[T]he current risk of acquiring vCJD 
from eating beef and beef products appears 
to be extremely small, perhaps about 
one case per 10 billion servings. In the 
other countries of the world, this current 
risk, if it exists at all, would not likely be 
any higher than that in the U.K. if BSE-

related, public health control measures are 
being well implemented.” 

Putting this in perspective, assume 300 
million Americans eat beef once per day, 
which would translate into 109 billion 
servings per year. Using the U.K. metric 
of one in 10 billion servings (which is 

The above image illustrates prion 
replication and spread at the cellular 
level. Prions are implicated in Bovine 
Spongiform Encephalopathy or Mad 
Cow Disease and its human counterpart 
new variant Creutzfeldt-Jakob Disease.
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In the U.S., regulations restricting the use of 
animal proteins in animal feeds were adopted 

in 1997, far in advance of the first BSE case  
here. This proactive approach is sensible, given 
that the disease can take time to manifest.
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based on thousands of times more BSE 
cases than in the U.S.), this translates to an 
upper limit of 11 cases of vCJD per year. 
This estimate is far too high, given that 
our beef herd is virtually free from BSE. 
It is higher than our actual experience to 
date. Only one person in the U.S. was 
diagnosed with vCJD during the period 
1994-2004, and this person lived in the 
U.K. for a considerable period, thus calling 
into question whether U.S. beef had any 
influence at all on the genesis of this disease.

Risks are part of the human existence, and 
they must always be put into perspective. 
Even the overstated risk for human 
transmission quantified previously pales 
in comparison to other common risks that 
we assume daily as part of our life. 

For example, a study by the CDC indicates 
that 5,200 people die annually from food-
born pathogens, including bacteria, which 
can come from uncooked or improperly 
cooked foods. Thus there is a much greater 

risk of death from pathogens in other 
common foods than from prion-infected 
beef. The National Highway Transportation 
Safety Administration reports that 43,000 
people die from traffic accidents each year 
in the United States.

Changes in  
U.S. Beef Processing
Since 2003, the USDA has required 
extensive changes in the manner in which 
beef is processed and its byproducts are 
used, which are designed to provide 
further protections against BSE risks. BSE 
may still occur, but it appears that the 
marketplace is becoming informed. 

The latest report of a case of BSE this 
past winter drew yawns from the U.S. 
beef markets — it was an older dairy cow 
that had not entered the food chain. This 
suggests that American consumers trust 
the food supply; solid science is prevailing 
over fears. (Or maybe we just love eating 
beef that much.) 

Unfortunately, solid science has not played 
such a prominent role when it comes to our 
trading partners. Japan, as well as other large 
export customers, imposed bans on U.S. 
beef pending additional efforts to secure 
against BSE-infected animals entering the 
food supply. Age restrictions (BSE cases 
have been common only in older animals) 
and content restrictions banning any spinal 
material from exported beef (including 
bones, such as those found on T-Bone or 
Porterhouse steaks) seemed to provide a 
temporary solution, causing the ban by 
Japan to be lifted last December. However, 
the ban quickly resumed when a shipment 
from the United States mistakenly included 
materials that violated these restrictions. 
This past June, an agreement was finally 
negotiated to reopen trade, which includes 
a role for foreign inspectors in U.S. plants. 
Agriculture Secretary Mike Johanns, JD’74, 
played an important leadership role in 
bringing about this resolution. 

Ironically, Japan’s own domestic supplies 
may show a statistically greater threat than 
those banned from the United States. Japan 
has reported 27 cases of BSE in its domestic 
herd through June 27, 2006. Thus, if risk 
to consumers was the paramount concern, 

U.S. Agriculture Secretary Mike Johanns, 
JD’74, played an important leadership 
role in reaching an agreement with Japan 
to reopen beef trade.
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An employee of a store of Costco Japan, the Japanese unit of the American retailer, 
arranges packs of beef imported from the United States in Makuhari, east of Tokyo, on 
Aug. 9, 2006. U.S. beef went on sale in Japan on Aug. 9 for the first time since the lifting 
of a ban imposed in January over Mad Cow Disease. Inspectors on Aug. 8 opened the 
way for sales of U.S. beef to resume in the lucrative Japanese market by clearing a 5.1-ton 
shipment of beef imported from the U.S.
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Japanese regulators might have chosen to 
ban consumption of Japanese beef, while 
allowing imports from the U.S. where BSE 
cases are relatively rare.

Food safety concerns, which can be 
legitimate in some contexts, may in others 
become an inappropriate trade barrier. 
(World Trade Organization disputes 
over U.S. biotech products illustrate 
this concern.) Though consumers 
have legitimate desires to know the 
characteristics of the food products 

they consume, labeling would seem to 
provide a more appropriate mechanism 
to address those desires than the erection 
of trade barriers. However, labeling is 
itself a complex process, as regulators have 
wrestled with country-of-origin labeling 
as a means of addressing this issue in the 
United States.

Testing for BSE is another mechanism for 
providing assurance to consumers. The 
USDA currently performs tests on selected 
animals, but that testing is expensive. At 

an estimated cost of $25/head, the total 
cost of testing all slaughtered cattle in the 
United States would approach $1 billion 
annually. Such an approach would yield 
few if any public health benefits and 
impose significant costs on consumers and 
the industry.

Who has Filled the  
Market Supply Gap
Other countries without BSE problems 
have filled the market gap resulting from 
the decline in U.S. exports. BSE infections 
have been found in most North American 
and European countries, as well as Japan 
(see Figure 3). However, South America, 
Australia and New Zealand have thus 
far been spared from this disease. As a 
result, they have a temporary benefit 
in the marketplace where food safety 
concerns are still playing a role. Feedlots in 

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006

Canada 0 0 0 0 0 0 0 2 1 1 2

France 12 6 18 31 161 274 239 137 54 31 NA*

Germany 0 2 0 0 7 125 106 54 65 32 NA*

Ireland 73 80 83 91 149 246 333 183 126 69 26

Israel 0 0 0 0 0 0 1 0 0 0 NA*

Italy 0 0 0 0 0 48 38 29 7 8 2

Japan 0 0 0 0 0 3 2 4 5 7 6

Netherlands 0 2 2 2 2 20 24 19 6 3 NA*

Spain 0 0 0 0 2 82 127 167 137 98 NA*

Sweden 0 0 0 0 0 0 0 0 0 0 1

Switzerland 45 38 14 50 33 42 24 21 3 3 2

UK 8,149 4,393 3,235 2,301 1,443 1,202 1,144 611 343 225 NA*

US 0 0 0 0 0 0 0 0 0 1 1

BSE Cases for Selected Countries

Figure 3: BSE Cases for Selected Countries (1996-2006)

Source: World Organization for Animal Health, www.oie.int/eng/info/en_esbmonde.htm (updated 6/27/06); *no figure available
Note: Source includes the U.S. BSE case discovered in December 2003 in figures for Canada, as this animal was imported from Canada.

At an estimated cost of $25/head, the  
total cost of testing all slaughtered  

cattle in the United States would approach  
$1 billion annually.
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Australia are feeding grain to their cattle in 
record numbers in order to fill the export 
demands from Japan and other Asian 
countries, thus leaping Australia to the 
forefront in beef export markets. 

In contrast, the U.S. fell to 11th place 
among beef exporters. Putting this into 
perspective, India — not exactly known 
for a love for eating beef — was at 
number 14 on the export list in 2004. 
(It also is interesting to note that beef 
consumption in Japan and Korea declined 
after 2003, as seen in Figure 4. Query 
whether this is related to BSE fears, or 
whether the substitution of non-U.S. beef 
is less desirable to consumers. U.S. beef 
producers can only hope!) 

Argentina has had its own interesting 
domestic problems arising from beef export 
growth, particularly to the European 
Union. Argentina’s domestic appetite for 
beef makes Americans look like vegetarians 
in comparison — with per capita annual 
consumption of 65 kilograms (143 pounds) 
per person vs. only 43.8 kilograms (about 
96 pounds) in the U.S. When expanding 
exports began to tighten domestic supplies, 
Argentina’s president chose to stem the 
resulting price increases by imposing a 
ban on exports. Beef lovers and free trade 
supporters may well choke on that kind of 
trade policy decision. Does anyone know 
the Heimlich maneuver?

About the author: Edward A. Morse is professor of law at Creighton University, where he holds the McGrath North 
Mullin & Kratz Endowed Chair in Business Law. He teaches business and taxation courses in the School of Law, and his 
research interests involve legal and economic issues affecting competition, technology and government regulation. His 
commentary appears regularly at www.economictrends.blogspot.com, a blog he produces along with Ernie Goss, Ph.D., 
Jack A. MacAllister Endowed Chair of Regional Economics in the College of Business Administration, and Terry Clark, 
Ph.D., professor of political science and director of the Graduate Program in International Relations. Morse can be 
reached at morse@creighton.edu. For more information about his academic work, visit law.creighton.edu/morse.
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Figure 4: Annual Per Capita Beef Consumption, 2003-06 (est.)
(in kilograms/person)

Source: USDA, www.fas.usda.gov/dlp/circular/2006/06-03LP/bpppcc.pdf
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How One American’s Story  
Illustrates the Pressing Need for  

Reform in China’s  
Criminal Justice System

Case

By Raneta Lawson Mack, Professor of Law



On May 9, 2006, China was elected 
to the United Nations Human Rights 
Council. This newly formed body 
replaced the widely criticized Commission 
on Human Rights, which was perceived as 
a public embarrassment because countries 
with deplorable human rights records, 
such as Sudan, Libya and Zimbabwe, 
became members and thereby managed 
to avoid thorough investigations of their 
own human rights records. To avoid 
the overt politicization and obstruction 
of human rights enforcement that 
beleaguered the Commission, candidates 
for membership on the new Council 
were required to demonstrate a genuine 
commitment to human rights, and agree 
to fully cooperate with the Council 
by, among other things, submitting 
to periodic universal reviews of their 
standards for promoting and protecting 
human rights. China, a country with a 
remarkably poor record in the area of 
human rights, put forth its candidacy 

for the Council and, in support thereof, 
submitted a written pledge outlining its 
strong commitment to human rights.

In its pledge, China acknowledged that 
“much work remains to be done in the 
field of human rights.” But, “the Chinese 
Government respects the universality 
of human rights and supports the U.N. 
in playing an important role in the 
protection and promotion of human 
rights.” China then formally pledged its 
commitment to the work of the Council, 
while also propounding its view of the 
Council’s role in protecting and enforcing 
human rights. The pledge stated:

The Chinese Government holds that the 
Human Rights Council should respect 
the historical, cultural and religious 
backgrounds of different countries and 
regions, and promote dialogue among 
the civilizations, cultures and religions; 
attach equal importance to civil and 

political rights on the one hand and 
economic, social and cultural rights on 
the other. The Council should insure 
impartiality, objectivity and non-
selectivity in the consideration of human 
rights issues, and the elimination of 
double standards and politicization, 
thus avoiding the mistake of political 
confrontation made by the Human 
Rights Commission. China stands ready 
to take an active part in the future work 
of the Council and work together with 
all the other members to achieve the 
above goals.

The human rights umbrella encompasses 
a broad spectrum of legal, economic, 
social and political rights, as well as the 
institutions that protect and enforce those 
rights. Criminal justice processes and the 
agencies that administer those processes 
are arguably at the forefront of the human 
rights effort because the inner workings 
of a criminal justice system often directly 
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Jude Shao
Let’s suppose the following: A foreign tourist spent US$1,000 

to purchase a pair of genuine Italian Gucci shoes in a Chinese 
state-owned shopping mall in Shanghai. Several days later the 

government’s Industrial and Commerce Bureau discovered that the 
shopping mall was selling counterfeit products. That pair of shoes the 
foreign tourist bought was found to be fake and worth only US$10. 
But instead of punishing the state-owned shopping mall for selling fake 
products and cheating on customers, the government arrested the foreign 
tourist and [threw] him into jail for having unknowingly purchased 
the fake shoes, would that be fair? The cheater goes unpunished and 
[continues] its business as usual while the cheated goes to prison and 
[loses] everything? Is that fair[?] Jude Shao’s Appeal Petition to the People’s Supreme Court 

of China (arguing his case to the court by analogy)
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manifest a country’s commitment to 
fairness, due process, and the protection of 
civil and human rights. 

This article will examine one man’s 
journey through China’s criminal justice 
system. Jude Shao’s case is not an anomaly 
and represents a microcosm of China’s 
functional criminal justice system with its 
99 percent conviction rate and where it is 
not uncommon for just a few months to 
pass between arrest and execution. Shao’s 
case and others like it illustrate that China 
faces a daunting road ahead as it seeks to 
meaningfully comply with its documented 
pledge to human rights and to the rule of 
law. Indeed, one of the main challenges to 
the legitimacy of the new U.N. Human 
Rights Council will be ensuring that 
recently elected member states, such as 
China, do not use the Council as a shield 
to protect themselves from criticism and 
in-depth reviews of their protection and 
enforcement of human rights.

The Jude Shao Case
Jude Shao is 
a naturalized 
American citizen, 
a graduate of 
the prestigious 
Stanford Graduate 
School of 
Business, and an 
entrepreneur. He 

also is currently serving a 16-year prison 
sentence for tax evasion in the Shanghai 
Qing Pu prison in China. Shao’s road 
from Stanford business classes to a Chinese 
prison is complex, but unraveling the 
details of the case against the backdrop 
of the Chinese criminal justice system 
provides unique insight into the status of 
the current system while also highlighting 
the pressing need for further reform.

Shao was born in Shanghai, China, and 
emigrated to the United States in 1986 to 
work at Digicom Computers. Five years 
later, he enrolled in classes at Stanford 
Graduate School of Business, and upon 
graduation, joined a group of American 
investors to start China Business Ventures 
(CBV), a trading company specializing in 
exporting medical equipment to China. 
To facilitate installation and maintenance 
of the equipment in Chinese hospitals, 
CBV established a subsidiary in Shanghai 
(CBV Shanghai), which was staffed with 
15 employees. Because of the company’s 
dual office locations in San Francisco 
and Shanghai, Shao frequently traveled 
between the U.S. and China.

In July 1997, Jude Shao became an 
American citizen. Coincidently, that same 
month, tax officials from the Shanghai tax 
bureau paid a surprise visit to the CBV 
office in Shanghai for a “special tax audit.” 
The audit purported to reveal 53 Value 
Added Tax (VAT) invoices for which the 
proper tax had not been paid. As part 
of its export business, CBV participated 
in a system whereby it paid the required 
VAT to two state-owned Chinese import 
companies, and those companies, in turn, 
paid the taxes to the Chinese government. 
The tax auditors apparently acknowledged 
that CBV had paid the appropriate taxes 
and that, in fact, the Chinese import 

companies had not properly forwarded 
the funds to the Chinese government. 
Yet, notwithstanding this admission, the 
auditors persisted with the review of CBV’s 
financial documents, and eventually seized 
all of the company’s accounting books.

Over the course of several months, as Shao 
sought the return of CBV’s accounting 
books, tax officials continued their “audit” 
and, at one point, asked Shao to pay a 
“special tax audit bond” (approximately 
$60,000 US) in exchange for return of the 
books and discontinuance of the audit. 
Shao refused to pay the bond, considering 
it nothing more than a bribe. A few 
months later, the tax auditors froze CBV’s 

bank accounts, effectively forcing Shao to 
cease business operations.

Shao’s formal encounter with the 
Chinese criminal justice system began 
in April 1998, when he was detained by 
investigators from the Shanghai police 
department. Once again, Shao was asked 
to pay a special tax bond, which he again 
refused to do. As a result, he was jailed and 
remained incommunicado for over a year 
while the Chinese government prepared its 
case against him. 

During the course of that year, the 
Chinese police turned the case over to 

One of the main challenges to the legitimacy 
of the new U.N. Human Rights Council 

will be ensuring that recently elected member 
states, such as China, do not use the Council 
as a shield to protect themselves from criticism 
and in-depth reviews of their protection and 
enforcement of human rights.

Shao



The Jude Shao Case

Creighton Lawyer • Fall 2006 | 23

the prosecutor at least two times, only to 
have it rejected and sent back because of 
insufficient evidence against Shao.

Finally, the police commissioned a 
“Judicial Accounting Audit Report” (Audit 
Report), which outlined the case against 
Shao, including alleged confessions that 
Shao made while incommunicado. Based 
upon the Audit Report and the alleged 
confessions on May 13, 1999, Shao was 
charged with: 1) Violating article 205 of 
the criminal law for Falsely Issuing VAT 
invoices, which is punishable by 10 years 
to life in prison; and 2) Violating Special 
Tax Code Article 3, which is punishable by 
a maximum of three years in prison.

Essentially, the Chinese government 
alleged that the VAT documents had been 
forged to appear as if the appropriate 
taxes had been paid and accused Shao of 
instructing the Chinese import companies 
to commit the forgery. The government 

also alleged that the import/export 
transactions between CBV and the 
Chinese import companies were sham 
transactions, despite the fact that Chinese 
hospitals were actually using the medical 
equipment sold by CBV. 

One month later, the case went to 
trial. During the entire period of Shao’s 
confinement, he was not allowed access 
to defense counsel or any evidence against 
him, including the Audit Report. He 
received the indictment papers a mere 
three weeks prior to the start of his trial.  
As a result, Shao and his defense counsel 
were completely unable to prepare and 
present an effective defense to the charges 
against him.

Shao’s trial lasted three days, with the 
judges handing down their verdict eight 
months later. In March 2000, Shao 
was found guilty of both charges in the 
indictment, and sentenced to 16 years in 

prison. Shao’s defense attorney appealed 
the case, and a second trial was held in 
May 2000. By this time, Shao and his 
attorney had managed to gain access to 
some exculpatory evidence demonstrating 
that Shao had paid the appropriate taxes, 
but the Chinese court refused to review it. 
Thus, the verdict after Shao’s second trial 
was the same — guilty as charged.

Nearly a year later, Shao finally obtained 
a copy of the Audit Report, which had 
served as the basis for his indictment. 
When comparing the Audit Report with 
his own business records, Shao identified 
egregious accounting errors in the 
prosecution’s case against him. In addition, 
at least two separate reports commissioned 
by independent bodies supported Shao’s 
claim of innocence. 

The Expert Advisory Committee on 
Hard and Complex Criminal Cases of the 
Research Center of Criminal Law Science 
of Renmin University commissioned a 
group of experts to conduct an analysis 
and evaluation of the case. After a 
thorough review of numerous pieces of 
evidence, these experts concluded:

The evidence based upon which the 
judgment of first instance and the ruling 
of second instance were rendered were 
in fact not sufficient enough to prove 
that Jude Shao had factually instructed 
[an employee of the Chinese import 
company] to forge value-added tax 
documents. Neither could the evidence 
exclude the possibility that there [were 
real] business [transactions] and cash 
flowing between CBV Company and [the 
import companies]. The three pieces of 
new evidence produced by Jude Shao, if 
verified truthful, may prove that CBV 
had already paid all tax dues. Therefore, 
Jude Shao did not commit a crime of 

Chinese petitioners protest at the Babaoshan People’s Heroes’ Cemetery as municipal 
leaders visit during Qingming festival in Beijing on April 5, 2006. Petitioners from around 
China, after failing to find just recourse through the legal system, often turn to public protest 
as a way of getting China’s leadership to pay attention to their grievances.
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forging value-added tax documents. As 
[for] the crime of evading taxes, there is 
a need to conduct further investigation 
of the facts. Since the new evidence 
produced by Jude Shao has direct 
[bearing] on the fact-findings of the case 
and satisfies the requirements stated in 
Article 204 of the Criminal Procedure 
Law, the people’s court should legally 
conduct a new trial accordingly.

Article 204 of the Criminal Procedure Law 
of China states in pertinent part:

Where petitions of parties and their 
statutory agents and close relatives 
meet any of the following situations, 
the people’s courts shall hold a retrial: 
1) Where it has been proven by new 
evidence that there is actual error 
in the determination of facts in the 
original judgment or ruling; (2) Where 

there is untrue or inadequate evidence 
for the decision of punishment, or 
contradictions between major evidence 
that prove the facts of the case …

Examining the new evidence produced by 
Shao and applying the standards of Article 
204, the Expert Advisory Committee 
Report concluded that a new trial was 
required by law. The Expert Advisory 
Committee Report also identified 
substantive irregularities with the Audit 
Report used by the Chinese government as 
a basis for Shao’s indictment. Specifically, 
the Expert Advisory Committee concluded 
that rather than maintaining an unbiased 
and evaluative perspective, the Audit Report 
made a determination of the case and 
assessed legal responsibility. The Expert 
Advisory Committee observed that using 
words and phrases such as “conspiring” and 
“taking advantage of legal duty” in the text 

of the Audit Report demonstrated a bias  
in favor of the prosecution’s case.

Notwithstanding Shao’s exculpatory 
evidence and the Expert Advisory 
Committee Report that concluded Shao 
was, at minimum, entitled to a new trial 
under the Chinese Criminal Procedure 
Code, in November 2004 the Supreme 
People’s Court of the People’s Republic 
of China determined that Shao’s appeal 
“did not meet the requirement of a retrial 
set forth in Article 204 of Criminal 
Procedure Law of the People’s Republic of 
China and the original verdict should be 
upheld.” According to the court’s opinion, 
there was ample evidence to convict 
Shao of falsely issuing VAT invoices. This 
evidence consisted of witness testimony 
(although two of the witnesses were Shao’s 
co-defendants who were employed by 
the Chinese import companies and who 

Chinese police parade 50 suspects of robbery and theft in Shenzhen, in southern China’s Guangdong province on Aug. 12, 2005. As well as 
trying to cut down on robbery and petty theft by exposing the criminals using this method which officials believe is effective to cut down on crime, 
communist leaders are also punishing thousands of officials and managers of state companies as the government has uncovered a series of cases 
of fraud, embezzlement and other wrongdoing at state banks as they undergo audits in preparation for stock market listings.
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had motives to confess and identify Shao 
as the mastermind of the tax scheme), 
the confessions allegedly made by Shao 
while in police custody (although no 
documentation of any such confessions has 
ever been produced) and the Audit Report 
(which had already been harshly criticized 
by independent experts as so incomplete 
and biased that a new trial was warranted).

The only new pieces of evidence 
apparently considered by the court 
were three receipts for payments of 
importation fees demonstrating that 
there had been actual transfers of goods 
and payments between CBV and the 
import companies that Shao engaged 
to transmit CBV’s tax payments to the 
Chinese government. However, the court, 
without analysis or explanation, deemed 
these items irrelevant as proof that there 
was a transfer of goods, and declined to 
accept them. The brief opinion made 

no reference to any other exculpatory 
evidence, including the Expert Advisory 
Committee Report.

Where the Case  
Stands Today
At this writing, Shao remains in a Chinese 
prison suffering from a debilitating heart 
condition. On May 8, 2006, Shao became 
eligible for parole after serving one half 
of his 16-year sentence if, according to 
Chinese law, he “earnestly observes prison 
regulations, undergoes reform through 
education, demonstrates true repentance, 
and will not cause further harm to society 
after being paroled.” However, with all 
other legal avenues closed to him, his fate 
now appears to be in the hands of lobbyists 
and members of the executive branch of 
the U.S. government, all of whom have 
made considerable appeals to the Chinese 
government for Shao’s release on human 
rights grounds. 

Although the Chinese government has 
been nonresponsive to these appeals thus 
far, there is some hope that granting Shao 
parole or a medical release will allow the 
Chinese government to “save face” by 
maintaining the guilty verdict against  
him, while freeing him short of his 16  
year sentence. 

Undoubtedly Shao’s supporters are also 
cautiously optimistic that China’s new 
membership on the U.N. Human Rights 
Council will cause it to reflect carefully on 
its own human rights record, and make 
prompt and meaningful adjustments in 
keeping with its new pledge to human 
rights reform.

About the author: Raneta Lawson Mack is a professor of law at Creighton University. Mack is currently drafting 
a casebook entitled, Comparative Criminal Procedure: History, Processes and Case Studies (forthcoming W.S. Hein, 
2007). The Jude Shao case will be included among the case studies in the book. A special thank you to Chuck 
Hoover (a former Stanford classmate of Jude Shao’s) for providing background documents related to Shao’s case. 
Mack can be contacted at rmack@creighton.edu.
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This ecological scourge, moreover, is due 
to human activity, primarily fossil fuel 
combustion and deforestation endeavors 
that result in increased concentrations of 
carbon dioxide (CO2) in the atmosphere.
CO2, like other “greenhouse gases,” traps 
heat in the atmosphere, thereby warming 
the planet. Since America leads the world 
in fossil fuel combustion, it is America 
that is most blameworthy. What America 
should do is follow the lead of so many 
other nations by signing on to the Kyoto 
Protocol, the international treaty in place 
to address this potentially life-extinguishing 
problem. If America would only do so, 
committing itself thereby to reduce CO2 
emissions to about 7 percent less than the 
amount emitted in 1990, the problem 
would be, if not entirely solved, at least 
substantially alleviated.

Such is the orthodoxy of global warming.  
But is it true?

There is a lot to discuss here. This article, 
a brief sojourn into the science and policy 
of global warming, is meant to dispel, as 
much as possible, some of the dis- and 
misinformation surrounding this crucial 
issue. The article’s author, lacking extensive 
training in environmental sciences, offers 
in its place a rigorous objectivity. Simply 
put, I have no dog in this fight, no vested 
interest pulling me toward one conclusion 
or another. In fact, I really do not care about 
Mother Earth’s hot flash (except for the fact 
that it might lengthen the golf season). OK, 
OK, I do care, because I have a family and all 
the rest, but you get the idea.

When embarking on a discussion of 
global warming, there would seem to be 
four questions to address. First, is global 
warming actually taking place? Second, if 
so, why is it happening? Third, if global 
warming is taking place, is it a good thing 
or a bad thing? Fourth, if global warming 
is happening, is caused by humans and is 

harmful, what should we do, if anything, 
about it?

Is Global  
Warming Happening?
Starting where we ought, at the beginning, 
it seems scientists are finally assembling a 
consensus that the planet is warming.

In the view of many, the globe has 
warmed during the 20th century in 
an amount approximating one degree 
Fahrenheit (some say one degree Celsius; 
some say 1.4 degrees Fahrenheit — take 
your pick). Significantly, in the last four 
years, the American Geophysical Union, 
the American Meteorological Society 
and the American Association for the 
Advancement of Science have come to the 
conclusion that global warming is real. 

Emblematic of this evolving consensus 
is the view of the National Academy 
of Sciences (NAS). In 1991, the NAS 
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Former Vice President Al Gore talks to 
the media as he walks into a screening 
of the documentary An Inconvenient 
Truth in Boston on April 25, 2006.

Now that former Vice President Al Gore’s full-

length documentary, An Inconvenient Truth, 

has hit silver screens across the nation, the 

furor over global warming is sharpening all the more.

In the Gorean view, the world is warming at an 

increasingly alarming rate. Left to its current trajectory, 

global warming will imperil the entire community of 

living creatures, in the long term, surely, but perhaps  

even in the short term as well.
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asserted there was no evidence of  
climate change.

In 2000, at President George Bush’s 
request, the NAS re-examined the issue 
and this time found the evidence to be 
deeply conflicted and, therefore, uncertain. 
Last year, though, when the NAS looked 
at the matter yet again, it asserted the 
evidence demonstrating global warming 
was now strong.

In June 2006, the NAS upped the ante 
again, this time declaring that “recent 
warmth is unprecedented for . . . potentially 
the last several millennia.” (This latter 
comment is perhaps unduly bold because 
reliable temperature information only goes 
back about 150 years.)

This is not to proclaim a 100 percent 
certainty on this exceedingly complex 
scientific issue. Notably, while there 
is observable ice melting going on in 
Antarctica, it is mainly in the Antarctic 
Peninsula, which comprises only 2 percent 
of the continent. Inland in Antarctica, the 
ice sheet has actually gained 45 billion tons 
of ice between 1992 and 2003, enough 

to lower sea levels by a reputed 0.12 
millimeters annually. 

The scenario in Greenland has been 
similar, with ice melting at the coasts 
and thickening in the interior. Another 
global warming contra-indicator: While 
ground-level temperature monitors in 
many locations have identified a decided 
warming trend, monitors in the low to 
mid-troposphere, positioned where one 
would expect to find warming, have not. 

Still, despite these disparities in scientific 
data, we are sufficiently on notice that  
the earth may be warming to warrant 
moving on to the next question, why it 
might be happening.

Why is Global  
Warming Happening?
One potential cause of global warming 
is natural geologic processes. Over the 
centuries, the world has warmed and 
cooled cyclically, all on its own. During 
the first third or so of the last millennium, 
the world was engulfed in what is now 
known as the Medieval Warm Period. 
Thereafter, until the 17th century, 

temperatures fell. This glacial period has 
come to be called the Little Ice Age. Since 
then, temperatures have trended up again. 
In the 20th century, the planet warmed 
from 1900 to 1940, then cooled until 
about 1975 (scientists in the early 1970s 
were worried about global cooling!), and 
then resumed warming. (Since 1998, 
temperatures appear to have remained 
essentially flat.)

While scientists simply do not understand 
the globe’s warming/cooling cycles very 
well, nor climate change generally, it is 
clear that significant natural forces are 
at play. One such natural phenomenon 
is the Atlantic Multidecadal Oscillation 
(AMO). The AMO influences Atlantic 
Ocean temperatures which in turn disturb 
weather patterns. On the Pacific side are 
El Niño and La Niña, natural conditions 
that modulate underwater flows there and 
weather everywhere.

Also in the mix are random ecological 
perturbations, such as the volcanic 
eruption of Mount Pinatubo in 1991, 
which cooled the planet for a number 
of years by littering the atmosphere with 
particulate matter that reflected sunlight 
away, while simultaneously promoting an 
Arctic warming effect.

And, of course, there is the ever-present, 
quantitatively variable, and quite 
significant, factor of solar radiation. 
According to the National Center 
for Policy Analysis, solar radiation is 
responsible for 71 percent of the Earth’s 
warming from 1880 to 1993. (Other 
scientists, it should be noted, are less 
certain of the relative importance of  
solar radiation.)

On the other hand, global warming in the 
current era might also be exacerbated, in 

A huge area of ash flow dominates what used to be the green mountain ranges near Mount 
Pinatubo (Philippines) following its major eruption in June 1991. The eruption cooled the planet 
for several years by littering the atmosphere with particulate matter that reflected sunlight 
away, while simultaneously promoting an Arctic warming effect.
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significant part, by the recent proclivity of 
human beings to emit greenhouse gases. 
While the most important greenhouse gas 
is water vapor, which is responsible for 
two-thirds of the world’s greenhouse effect, 
it is human-caused increases in CO2 
emissions that may be making a qualitative 
difference in global temperatures. (For 
the moment, we’ll give a bye to Bessie the 
Cow, who emits significant amounts of 
methane into the atmosphere. Methane,  
a greenhouse gas like CO2, is 20-50  
times more effective in trapping heat than 
its counterpart.)

As it turns out, the concentration of CO2 
in the atmosphere has risen by about 30 
percent (some say 40 percent) since the 
beginning of the Industrial Revolution. 
This is significant, for there is some  

proof that increases and decreases of  
CO2 in the atmosphere over the last 
300,000 years have correlated with 
increases and decreases, respectively, in 
global temperatures. 

But again, the science on all of this is not 
as certain as the former next president 
would have you believe. An obvious 
wonderment: Why did temperatures not 
rise between 1940 and 1975? Those years 
were the culmination of the Industrial 
Revolution, precisely when CO2 
emissions skyrocketed. If CO2 causes 
global warming, those years should have 
featured warming, not cooling. Beyond 
that, simple cause-effect observations can 
be misleading. It may well be the planet 
is impressively self-stabilizing, meaning 
that it can, and will, adjust to changes in 

the mix of atmospheric gases by any of a 
number of ecological mechanisms, the full 
range of which we mere humans simply 
cannot fathom. If that is true, rising 
greenhouse gas emissions in the future 
may not translate into rising temperatures 
in the future.

We should be mindful as well, as we 
survey the wealth of conflicting data, 
that scientists have been far from 
prescient when proffering these kinds of 
environmental macro-forecasts. In 1960, 
for example, the well-known ecologist 
Paul Ehrlich predicted the starvation of 
hundreds of millions of people in the 
1970s because of shortfalls in agricultural 
food production. Fortunately, that never 
happened. Ten years later, he predicted  
4 billion people would starve in the 1980s. 

An iceberg melts in Kulusuk, Greenland, near the Arctic circle on Aug. 16, 2005. Many scientists say that global warming has an increasing effect on 
the Arctic region with glaciers shrinking, temperatures of the Arctic waters warming and permafrost softening.
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That never happened, either. After the first 
Earth Day, the New York Times predicted 
“intolerable deterioration and possible 
extinction” of the human race if immediate 
action was not taken to arrest pollution. 
Best I can tell, that hasn’t happened, either.

Is Global Warming  
Good or Bad?
But let us go on. Assuming global 
warming is a fact of life, would it be good 

or bad? Surely, one possible consequence 
of warming, rising sea levels, would cause 
difficulties in lots of places — Pacific 
atolls, New Orleans, Bangladesh — but 
such a rise might occur so gradually that 
the effects could be well buffered.

Warming could also decrease the 
availability of fresh water resources, 
enhance the spread of infectious diseases 
(many of which are retarded by cold 

weather), and harm select species of 
animals and plants. But warming would be 
helpful in some ways, too. It would likely 
help agriculture in the American Midwest, 
for example. Warming, moreover, might 
operate more to make winters tolerable 
than to make summers intolerable. And 
while it might harm some species, it most 
certainly would help others. 

The short of it may be well summarized in 
two statements. First, we cannot identify 
with any real confidence the identity and 
gravity of the impacts continued warming 
might produce. Second, whatever the 
impacts might be, they would be positive 
in some ways and negative in others. If 
these two statements are true, a pattern of 
ever-rising temperatures is best understood 
as presenting an unabashed gamble. 
My thought is that such a rush into the 
unknown would be unwise. Bets based on 
spotty and unreliable information typically 
are bets best not made.

What to Do —  
The Question of the  
Kyoto Protocol
Building upon these assumptions — that 
global warming is occurring, is significantly 
caused by human behavior and is best 
avoided — the question becomes what to 
do. Here, there is at least one clear answer, 
but the answer is not to the question of what 
to do, but rather to the question of what 
not to do. What not to do is sign on to the 
Kyoto Protocol. Simply put, Kyoto is a recipe 
for no progress at enormous cost. Consider: 
the United Nation’s Intergovernmental Panel 
on Climate Change, no friend to skeptics 
of climate change, has concluded that 
without ratification of Kyoto, average global 
temperatures would rise one degree Celsius 
by 2050. With Kyoto, the rise would be 
0.94 degrees Celsius. The benefit of Kyoto, 
accordingly, would be six one-hundredths of 

United Nations Secretary-General Kofi Annan speaks via video during a commemorative event 
to mark the entry into force of the Kyoto Protocol in Kyoto, Japan, on Feb. 16, 2005. The Kyoto 
global warming pact went into force that day, seven years after it was negotiated, imposing 
limits on emissions of carbon dioxide and other gases scientists blame for rising world 
temperatures, melting glaciers and rising oceans.
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a degree over a half century, an insignificant 
and probably immeasurable amount! Note 
that this estimate of the (non) benefits of 
Kyoto is the most optimistic one, even if it is, 
like other projections, rife with uncertainty. 

This benefit assessment assumes, moreover, 
that nations signatory to the Protocol will 
actually meet their obligations. There is 
no sane reason to believe that will happen. 
Consider the compliance record thus far.

Of the 161 nations that have ratified 
Kyoto (as of its one-year anniversary of 
coming into force in February 2005; 
there are 162 ratifying nations as of this 
writing), only 34 have promised to do 
anything. Of the 34, the only countries 
on schedule to meet their targets are the 
former Communist countries, and their 

possible future successful compliance finds 
its root not in due diligence but rather in 
slumping domestic economies.

Among the remaining signatory nations 
are the EU-15 (Austria, Belgium, 
Denmark, Finland, France, Germany, 
Greece, Ireland, Italy, Luxemburg, the 
Netherlands, Portugal, Spain, Sweden and 
the United Kingdom), as well as Canada, 
Japan and New Zealand. The EU-15 
are nowhere near their targets. Japan’s 

emissions have increased, New Zealand 
has not reached its targets, and reportedly 
Canada would like to withdraw from  
the Protocol if it could. This pitiful  
track record prompted the signatories  
to the treaty to vote last year to eschew  
all binding penalties. The result is  
that countries that fail to meet targets  
face no penalties unless they agree to  
those penalties.

A rational analysis, therefore, leads to the 
conclusion that Kyoto scores a zero on 
the benefit side. What of the costs? The 
U.S. Energy Information Administration 
has estimated Kyoto compliance would 
cost the American economy between 
$300-400 billion a year. This is huge. 
In addition, Kyoto’s adverse economic 
impacts would fall disproportionately 

upon minorities and the poor. Studies 
by the U.S. government have concluded 
Kyoto would cause the loss of 1.3 million 
jobs in the U.S. African American and 
Hispanic communities. Average minority 
family income, moreover, could decline by 
$2,000. Economic output in states with 
large minority populations could plummet 
by $5 billion or more.

And that is just an indication of the costs 
to the United States.

If not Kyoto, Then What?
If the Kyoto Protocol is not the way to go, 
what is? One possibility is to do nothing. 
Hold on, now, there actually is a case for 
doing nothing. The projections about future 
global warming are all based, as would be 
expected, on the assumption that the world’s 
future will simply be an extension of its past. 
Thus, absent mandatory controls, emissions 
of greenhouse gases will continue to climb, 
the effects on temperature will continue to 
be linear, and, before you know it, we will all 
be skillet-fried. But this scenario is assuredly 
false. Life as we know and live it today will be 
ancient history in a hundred years.

Michael Crichton, the famous author and 
scientist, made the point quite well in a 
lecture he gave a couple of years ago: 

“Remember, people in 1900 didn’t know 
what an atom was. They didn’t know its 
structure. They also didn’t know what a 
radio was, or an airport, or a movie, or a 
television, or a computer, or a cell phone, 
or a jet, an antibiotic, a rocket, a satellite, 
an MRI, ICU, IUD, IBM, IRA, ERA, 
EEG, EPA, IRS, DOD, PCP, HTML, 
Internet, interferon, instant replay, remote 
sensing, remote control, speed dialing, 
gene therapy, gene splicing, genes, spot 
welding, heat-seeking, bipolar, Prozac, 
leotards, lap dancing, e-mail, tape recorder, 
CDs, airbags, plastic explosive, plastic, 
robots, cars, liposuction, transduction, 
superconduction, dish antennas, step 
aerobics, smoothies, twelve-step, ultrasound, 
nylon, rayon, Teflon, fiber optics, carpal 
tunnel, laser surgery, laparoscopy, corneal 
transplant, kidney transplant, AIDS. None 
of this would have meant anything to a 
person in the year 1900. They wouldn’t 
know what you are talking about.

Now you tell me you can predict the  
world of 2100 . . .”

Of the 161 nations that have ratified Kyoto, 
only 34 have promised to do anything. 

Of the 34, the only countries on schedule to 
meet their targets are the former Communist 
countries, and their possible future successful 
compliance finds its root not in due diligence 
but rather in slumping domestic economies.
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The point is the obvious one. It is foolish 
to assume that current patterns of human 
behavior will persevere. One pursuit that 
may fall away, of its own weight, is the 
burning of fossil fuels and the denuding 
of forests. As new technologies come into 
being, as supplies of fossil fuels decline, as 
changes we cannot even begin to foresee 
gain ascendancy, it may well be that the 
nations of the world end up reducing 
greenhouse gas emissions for reasons 
entirely unrelated to global warming.

Since the timing and character of any 
such future “pattern shifts” are unknown, 
however, present calls for action to reduce 
CO2 emissions will surely persevere. 
Assuming these calls for action must be 
mollified, an intelligent way to go about 
the task would be to institute a cap-and-
trade regulatory regime on stationary 
fossil fuel-burning CO2 sources. (A 
separate regulatory program for mobile 
sources might be in order as well.) A 
cap-and-trade program, first, would set a 
national ceiling on the amount of CO2 
that could be emitted by all regulated 
entities. Having established this “cap,” the 
program would then allocate an emissions 
quota to each regulated source. The 
quantum of emission “rights” allocated out 
would come to a total equal to the pre-
determined cap amount. Each regulated 
entity would be required to meet its 
assigned quota after a fixed period of years. 
When the quotas are met, by definition 
the regulatory goal would be met as well. 
CO2 emissions on a national scale will 
have been reduced significantly.

Under such a cap-and-trade system, 
regulated entities could meet their 
obligations in any of three ways, 
undertaken singly or in combination. An 
entity could reduce its CO2 emissions to 
its required level by: (a) in-process changes 

EU Commissioner for Environment Stavros Dimas addresses the media at the European 
Commission headquarters in Brussels, Belgium, on Feb.16, 2005. The European Union 
welcomed the coming into force of the Kyoto protocol on climate change and insisted the 
participation of the United States was needed to combat global warming.
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or installation of control technology; 
(b) reduction of emissions beyond the 
required level and sale of the overage, 
in the form of emission “credits,” to 
other regulated entities (a “trade”); or 
(c) purchase of CO2 credits from other 
entities in an amount sufficient to meet 
the regulatory requirement (another trade).

The beauty of a cap-and-trade system is 
the freedom of choice it gives to regulated 
entities. When allowed to choose among 
options, regulated entities can be counted 
on to pursue least-cost compliance strategies, 
which can in turn result in phenomenal cost 
savings. There is, to be sure, an historical 
basis to believe that such a system would 
reduce CO2 emissions at much lower cost 
than any other known method. That basis 
is this nation’s cap-and-trade program to 
control sulfur dioxide (SO2) emissions.

Instituted pursuant to the 1990 Clean Air Act 
Amendments, this so-called “acid deposition” 
program has been a resounding success. SO2 
reduction targets have been fully met on time, 
compliance among regulated entities has been 
universal (no need for enforcement!) and the 

program has spurred virtually no litigation. 
And — here’s the relevant part — the 
program has accomplished its goals at costs 
far below those envisioned at the program’s 
outset. Before the program came in, emitters 
feared SO2 removal costs in the range of 
$1,500 per ton. The actual cost figure turned 
out to be one-tenth of that.

Add this cap-and-trade initiative to 
America’s existing program to rein in 
methane (yes, the Bush Administration 
has in place an unheralded, and largely 
unknown, methane reduction program) 
and Uncle Sam will truly be the  
world leader in greenhouse gas  
emissions abatement.

About the author: Eric Pearson is a professor of law at Creighton University. He was Assistant Attorney General, 
Department of Environmental Resources, for the Commonwealth of Pennsylvania from 1972-1976; attorney for 
the Office of General Counsel, United States Environmental Protection Agency from 1977-1979; and Associate 
Chief Counsel for the President’s Commission on the Accident at Three Mile Island in 1979-1980. He joined  
the School of Law faculty in 1980 and teaches Administrative Law, Environmental and Natural Resources Law,  
and Property. Pearson can be reached at pearson@creighton.edu.
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Sweeping views of glaciers, icebergs and details of the Greenland ice cap can be seen over 
Greenland. First-of-its-kind core samples, dug from deep beneath the Arctic Ocean floor, show 
that 55 million years ago an area near the North Pole was practically a subtropical paradise. 
The scientists say their findings are a glimpse backward into a much warmer-than-thought 
polar region heated by run-amok greenhouse gases that came about naturally. The studies 
appeared in the June 1, 2006, issue of Nature.
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Conflict

A Growing  
Need for  
Dispute  

Resolution  
Practices

End-of-Life

By Debra Gerardi, RN, MPH, JD and  
Jacqueline N. Font-Guzmán, MHA, JD

“To write prescriptions is easy,  
but to come to an understanding  
with people is hard.”1

at

Kafka (1952) A Country Doctor



Improving  
End-of-Life Care
There are persistent calls for improving 
end-of-life care in the United States. The 
current system for delivering end-of-life 
care is fragmented and complex. 

A recent Hastings Center report cites 
three areas that require rethinking of our 
assumptions regarding end-of-life care, 
which include paying greater attention 
to the end-of-life care delivery system; 
our approach to advance directives and 
surrogate decision-making; and how we 
manage conflict and disagreement.2 

Our disjointed and complex system for 
providing end-of-life care is costly, and 
does not always reflect the cultural needs 
of an increasingly diverse population. 
There is a growing emphasis on 
development of culturally appropriate 
conflict management processes within 

health care organizations to address 
disputes that may arise within families 
or across health care teams. Expanding 
options beyond litigation or traditional 
bioethics consultation are essential to 
address the strong emotions, family 
dynamics and opposing views that 

accompany difficult decisions. The 
dispute resolution field has much to 
offer to expand possibilities for effective 
management of end-of-life disputes.

There is a growing demand for health 
services in the United States driven by 
an increasing proportion of elderly. 
Projections by the U.S. Census Bureau 
indicate that the older population (65+) 
will double from 36 million in 2003 to 
72 million by 2030.3 The composition  
of this population will continue to  
expand in diversity, reinforcing the need 
for culturally competent professionals  
and culturally appropriate dispute 
resolution processes. 

Growth in demand is in sharp contrast 
to a growing shortage of health care 
providers, particularly nurses, which 
is already impacting access to acute 
care facilities. Such stress on an already 

overburdened system will create fertile 
ground for conflicts ranging from disputes 
over whether and when to withdraw 
or withhold treatment to differences of 
opinion regarding futility of care and 
quality of life. 

End-of-life disputes occur daily and 
most are managed quietly by teams of 
professionals who work collaboratively 
with families to foster agreements that  
are reflective of what patients would  
want if they were capable of deciding. 
Advance directives have become a 
common means for expressing wishes 
prior to becoming incapacitated. 

Unfortunately, despite such safeguards 
and the best efforts of clinicians, there 
are frequently situations in which there 
is not agreement as to the best course of 
action. These disagreements can be among 
members of the family, among members 
of the health care team or between the 
family and the clinical professionals. 
With a context of high stakes and high 
emotion, the disputes can be particularly 
disruptive and painful for those involved. 
Compounding the difficulty faced by those 
receiving and those who are providing 
end-of-life care are cultural differences, 
productivity pressures, mistrust of the 
health care system, disparities in care for 
minorities and polarized beliefs related to 
the sanctity of human life. 

The complexity of the health care 
environment makes it difficult for patients 
and families to obtain information and 
often the information that is provided is 
difficult to comprehend under the best  
of circumstances. 

Increasingly, there are language barriers 
that impede access to our understanding of 
complex medical processes. Additionally, 
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1 Kafka, Franz (1952) Selected Stories of Franz Kafka. USA: Random House, Inc.
2 Jennings, Bruce, Gregory E. Kaebnick and Thomas H. Murray (2005) Improving End of Life Care: Why has it been so Difficult? A Hastings Center Special Report.
3 Projections indicate that by 2030, the composition of the older population will be more diverse: 72 percent non-Hispanic White, 11 percent Hispanic,  

10 percent Black, and 5 percent Asian. 65+ in the United States US Census Bureau (2005) found at: www.census.gov/prod/2006pubs/p23-209.pdf. 

Our disjointed and complex system for 
providing end-of-life care is costly and 

does not always reflect the cultural needs of  
an increasingly diverse population.
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there is a multitude of varying belief systems 
associated with health, approaches to dying, 
and the roles of the patient and family 
in the face of serious or terminal illness. 
Navigating these layers of complexity takes 
time and often there are pressures within 
the health care system to resolve issues 
quickly so that more resources can be made 
available for the next patient. In addition, 
long-term conflicts and difficult family 
dynamics often surface or escalate when 
the stress of a dying loved one is added to 
strained relationships. 

Health care providers are often ill- 
equipped to manage these conflicts 
or do not have the time to adequately 
address the complexities associated with 
protracted issues. It is common for nurses 
or physicians to refer a patient’s case to the 
ethics committee for assistance or request 
that a social worker intervene. There are 
often entanglements of both legal and 
ethical questions that need sorting on top 
of the emotions and grief experienced 
by the family members. Equipping 
bedside practitioners with skills in conflict 
management and negotiation is a means 
for improving interactions and fostering 
productive outcomes. 

Health care organizations are required to 
provide a means for accessing bioethics 
consultants. Larger organizations maintain 
an interprofessional bioethics committee 
that meets regularly to review cases and 
whose consultants are available to work 
with particular cases or service areas. 
Smaller organizations provide access to an 
on-call practitioner with ethics expertise 
or will cross train an employee to provide 
consultation in addition to other duties. 

The core competencies recommended for 
those who provide bioethics consultation are 
highly congruent with the skills of trained 
mediators. In addition to ethics assessment 
skills, consultants are expected to be 
competent in process skills and interpersonal 
communication including: the ability to 
facilitate informal meetings, identify key 
decision-makers and relevant concerned 
parties, set ground rules, define the role of 
the ethicist, create an atmosphere of trust 
that respects privacy and confidentiality 
and encourages parties to express their 
concerns freely, the ability to build moral 
consensus, help individuals analyze the 
values underlying their assumptions and 
the possible consequences of their decisions, 
negotiate between competing moral views, 
recognize areas of conflict between one’s 
personal moral views and your role in the 
consultation. They are also expected to 
be able to recognize and resolve various 
relational barriers to communication and 
ensure that all parties are heard.4 

Training ethics committee members and 
direct care practitioners is a service that 
dispute resolution professionals can provide. 
A number of organizations have made use 
of mediators to train bioethics committee 
members in mediation techniques to enable 

them to more adequately address  
the difficult family dynamics and team 
disputes that affect the ability of clinicians 
to work together. Adapting the mediation 
process as an adjunct to traditional  
bioethics consultation has shown to be  
an effective means for addressing conflict 
while balancing the need for provision of 
ethics expertise.5

Team Disputes at  
End-of-Life
Several recurrent issues make end-of-life 
care suboptimal. Among these are disputes 
among members of the health care team. 
Difficulties for clinicians in providing  
end-of-life care include: variability in 
practice, poor communication among 
providers, lack of consensus regarding 
plan of care, incomplete documentation, 
and differences of opinion regarding the 
definition of futility. 

Despite a documented need for improved 

collaboration among health care providers, 
there is a continual struggle among health 
care professionals to work together, often 
to the detriment of patients, their families 
and more profoundly to the health care 
providers themselves. 

Anumber of organizations have made use 
of mediators to train bioethics committee 

members in mediation techniques to enable 
them to more adequately address the difficult 
family dynamics and team disputes that affect 
the ability of clinicians to work together.

4  American Society for Bioethics and Humanities, Core Competencies for Health Care Ethics Consultation: The Report of the American Society for Bioethics and Humanities 
(Glenview: American Society for Bioethics and Humanities, 1998)

5  Dubler, N. and Liebman, C. Bioethics Mediation, A Guide to Shaping Shared Solutions (2004), United Hospital Fund, N.Y.
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The nursing literature has well documented 
the impact of moral distress on nurses and 
its impact on their desire to leave their job. 
Moral distress has been described as, “a 
psychological disequilibrium that occurs 
when the ethically right course of action is 
known but cannot be acted upon.”6 

This situation occurs most frequently 
for nurses who believe that continued 
aggressive treatment will not benefit the 
patient but who feel powerless to change 
the course of treatment. Such conflict 
within the team only confounds the ability 
of patients’ families to make decisions they 
can feel comfortable with. 

Cultural Competency at 
End-of-Life
It used to be that we were afraid of dying 
… now we are afraid that someone will 
not allow us to die. 

Justice Stevens expressed his dissenting 
opinion in Cruzan v. Director 497 US 261, 
(1990): “Medical advances have altered 
the physiological conditions of death in 
ways that may be alarming: Highly invasive 
treatment may perpetuate human existence 
through a merger of body and machine that 
some may reasonably regard as an insult to 
life rather than as its continuation.”7 

In recent years, it is not uncommon for 
ethics committees in health care facilities, 
family members, patients, and health 
care professionals to have to address 
the extremely difficult ethical questions 
regarding end-of-life decisions that are 
further complicated by the fact that in 
many instances the health care  

professional is dealing with patients of 
diverse cultural backgrounds. 

Health care organizations in the United 
States have been facing the growing 
challenge of having to provide medical 
care to an increasing number of culturally 
diverse patients. Culturally sensitive end-
of-life communication is considered by 
many scholars to be an important factor 
in preventing disparities in care and higher 
costs. Much remains to be done, however, 
and there are calls for developing cultural 
competency in order to improve end-of-
life care. 

The Hasting Center has recently recognized 
the need for end-of-life care reform and 
cites improvement in communication to 
be a key factor. Likewise, the American 
Association for Critical-Care Nurses and the 
Joint Commission on the Accreditation of 
Healthcare Organizations is emphasizing, as 

part of its standards for excellence in health 
care facilities, that health care facilities 
improve communication and dialogue.8 

Health care professionals must become 
aware of the fact that not all cultures 
value and treasure individuality and self-
determination in the same manner  
that many Westerners do. It is a well  
accepted fact that individuals with  
different worldviews communicate in 
different fashions. For example,  
Western culture tends to be on the high  
end of the low context continuum and  
non-Western cultures tend to be on the 
high context side.9

The salient differences for purposes 
of end-of-life decision-making are the 
emphasis on independence, autonomy, 
individuality, directness, separation of the 
person from the problem, and a future-
time orientation in low context cultures. 

6  American Association of Critical-Care Nurses. AACN Public Policy Position Statement: Moral Distress. Aliso Viejo, Calif.; American Association of  
Critical-Care Nurses; July 2004.

7  Cruzan v. Director 497 US 261, (1990).
8  Triola, Nora (2006) “Dialogue and Discourse: Are We Having the Right Conversations?” Critical Care Nurse 26(1): 60.
9  Hall, Edward T. (1989) Beyond Culture. New York: Anchor Books.

Members of a patient’s health care team and members of the family can often disagree about 
the best course of action when facing end-of-life care decisions.
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On the other hand high-context cultures 
emphasize interdependence and inclusion, 
connection with the broader community, 
indirectness, the interrelationship between 
the person and the problem, and present 
time orientation.10 

As the Rev. Enrico Chiavacci, a moral 
theologian from Florence, Italy, has very 
eloquently stated, “Each people and 
each culture finds its own dignity within 
its own cultural identity. Moreover, 
cultural identities, if properly respected 
and understood, can offer new richness 
of thought to the whole human family. 
Therefore, each culture and religion with its 
own ethical perspectives must be respected 
and appreciated. Our Western culture is 
not the best: most of the papers and books 
on Bioethics are still strongly ethnocentric 
and seem incapable of accepting the simple 
truth that we Western people are only one 
of the components of the complex system 
which is the human family.” 11

Why should this be an issue? Why  
should we be concerned about the 
possibility that institutionalized moral 
principles, communication and dominant 
discourses are not culturally sensitive? 
Because research indicates that when 
cultural and linguistic differences are 
not addressed, the patient suffers the 
consequences of poor outcomes.12

Expanding Capacity and 
Cultural Competency
The field of dispute resolution offers a 
number of processes and techniques to 
improve individual skills and enables 
groups to work together in a culturally 
competent manner. Facilitation and 
mediation have traditionally been used 
to manage conflict and build agreement, 
particularly when there is a loss of trust or 
perceived differences that impede decision-
making or problem solving. Dialogue is 
a process that enables groups to establish 
common purpose, surface assumptions, 

and collectively develop deeper meaning 
while taking into consideration cultural 
differences. Coaching and mentoring 
processes create clarity and promote 
self-awareness by providing structured 
feedback in a supportive environment. 
Appreciative inquiry helps groups to 
identify patterns that exist when things 
are working well. By replicating the 
circumstances that enable success, groups 
are better able to move forward by 
avoiding the impasse created by either/or 
solutions. Integrating these tools into 
clinical practice is a practical means  
for improving how conflicts are managed 
at end-of-life and for advancing the level  
of cultural competency within health  
care organizations.

Enhancing Our  
Delivery Systems
Most health care organizations have a need 
to redefine their processes for responding to 
conflict and resolving disputes. Design of 
systems that enable people to productively 
engage with each other is a special area 
of application within the field of dispute 
resolution. Organizations can develop 
reliable methods for fostering collaborative 
problem solving and effective dispute 
resolution. Such processes can be designed 
to take into consideration the diverse 
needs of patients and health care providers. 
Expanding the scope of bioethics committees 
to provide mediation or building in access 
to outside mediators gives broader access 
to processes that can effectively engage 
people in complex discussions in supportive 
atmospheres. Utilizing principles of dispute 
resolution systems design that take into 

Advance directives or living wills have become a common means for expressing wishes prior 
to becoming incapacitated.
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10 Bowman, Kerry (2004) “What are the Limits of Bioethics in a Culturally Pluralistic Society?” The Journal of Law, Medicine & Ethics 32(4): 664, 665; 
     and Augsberger, David W. (1992) Conflict Mediation.
11 Chiavacci, Enrico (1992). “From medical deontology to bioethics: the problem of social consensus of basis issue within Western Culture and beyond it in the human 

family.” In Edumno Pellegrino (ed.) Transcultural Dimensions in Medical Ethics. Frederick, MD: University Publishing Group, 99. As quoted in Kuhse, Helga and 
Peter Singer (Eds.) (2001) A Companion To Bioethics. USA: Blackwell Publishing Ltd. at p. 99.

12 Medrano, Martha A. et.al. (2005) “Self-Assessment of Cultural and Linguistic Competence in an Ambulatory Health System” Journal of Healthcare Management 
50(6): 371, 384.
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consideration socially constructed diverse 
belief systems related to death, illness and 
health care helps to avoid narrow approaches 
that do not meet the needs of patients and 
families. Thoughtful design of processes by 
dispute resolution professionals creates a 
culturally competent means for addressing 
difficult conflicts while supporting patients, 
families and clinicians.

Conclusion
There is a growing need to improve  
end-of-life care including the need to 
improve how we manage conflict and 

disagreement. There is an increasing 
demand for health services that will 
create a greater need for better skills and 
processes for addressing end-of-life issues 
in a culturally competent manner. Dispute 
resolution professionals have much to 
offer in the form of training, mediation, 
facilitation, dialogue and systems design to 
help health care organizations effectively 
address complex issues.

For More Information
The Werner Institute’s Program on 
Healthcare Collaboration and Conflict 

Resolution is the first university-based 
program designed to integrate emerging 
health care issues with the practice 
of alternative dispute resolution. The 
program’s goal is to create education and 
research opportunities, which advance 
the field of health care dispute resolution. 
Drawing from an inter-professional 
community of practitioners and educators, 
the Institute provides professional 
development programs, academic courses, 
clinical training, research and dialogue, 
with a focus on the improvement of 
communication, collaboration and  
conflict management across the health  
care industry.

For more information on dispute 
resolution and health care, please contact 
the Werner Institute at 402.280.3852 or 
visit law.creighton.edu/wernerinstitute.

About the authors: Debra Gerardi, RN, MPH, JD’92, is chair of the Program on Healthcare at Creighton’s Werner 
Institute for Negotiation and Dispute Resolution and also serves as an adjunct professor of law. With over 25 
years of clinical and administrative experience in major health care organizations, such as UCLA Medical Center 
and Stanford Hospital and Clinics, she is a pioneer in health care conflict resolution, having provided mediation, 
facilitation, systems design and training in the field of health care, including intervention in complex, multi-party 
disputes. Among the organizations for which she has headed such projects are the American Medical Association, the 
Medical Group Management Association, the Health Insurance Forum, the American Association of Critical Care 
Nurses, the American College of Health Care Executives, Stanford Hospital and Clinics and Kaiser Permanente. 
Gerardi can be reached at debragerardi@creighton.edu.

Jacqueline N. Font-Guzmán, MHA, JD, is the associate director of the Werner Institute for Negotiation and Dispute 
Resolution and assistant professor of law at Creighton. Font-Guzmán is an experienced mediator, attorney and health 
care administrator who has done substantial work in the field of conflict resolution. She is a certified and highly 
accomplished mediator in Puerto Rico, and has been very involved in the training of third-party neutrals. She has 
actively participated in the field of conflict resolution through national and international conferences and workshops, 
and has conducted a wide variety of trainings and seminars in the field, particularly in the Caribbean and Latin America. 
Font-Guzmán can be reached at jnfont@creighton.edu.

Facilitation and mediation have traditionally 
been used to manage conflict and build 

agreement, particularly when there is a loss 
of trust or perceived differences that impede 
decision-making or problem solving.
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Alumni Briefs

Like many children growing up in the 
1960s, 8-year-old David G. Ehrhart was 
glued to his black-and-white television set 
for news of astronaut John Glenn’s first 
American manned orbit of the Earth.

A dream was born in a little boy’s heart 
that day, Feb. 20, 1962. That dream set 
in motion a career that would indeed take 
David Ehrhart to great heights, though not 
the kind he envisioned.

The Omaha youngster set about 
accomplishing the steps he saw as necessary 
to his goal of serving his country as an 
astronaut: graduation from St. Thomas 
More Grade School and then Creighton 
Prep High School; acceptance at the U.S. 
Air Force Academy; and eventual emergence 
as an Air Force test pilot.

“I thought the best way to become an 
astronaut was to be a test pilot, and the best 
way to become a test pilot was to go to the 
Air Force Academy,” he recalled.

But there was a different plan for Brig. 
Gen. Ehrhart, JD’81. “My eyes didn’t 
cooperate with me. My eyesight wasn’t 
good enough and it became clear that 
I wasn’t going to get to be a test pilot,” 
Ehrhart said. That change in plans was easy 
for him — his father was a civil engineer 
and he followed suit, majoring in civil 
engineering. Academy course requirements 
included two law courses, one in the 
sophomore year and one in the senior year.

“That first class stimulated my interest into 
law. Finding facts and learning what law 
applies to those facts, the logic, and the 
deductive reasoning of the law, all hit a 
chord with me,” Ehrhart said.

He took the LSAT his senior year, but in 
order to be accepted into the Air Force 
program that sends officers to law school, 
he had to first serve as an officer. He 
served as a design engineer at MacDill Air 
Force Base in Tampa, Fla., and managed 
to squeeze in a master’s degree in business 
administration and management from the 
University of Utah.

Ehrhart enrolled at Creighton University 
School of Law in August 1978 as part of the 
class of 1981.

“I wanted to get back to Omaha. I was a 
product of Jesuit education at Creighton 
Prep and knew how great it was,” Ehrhart 

said. “When you combine the lessons in the 
law with the values of Creighton University, 
it’s a perfect match for somebody like me. 
We not only learned about the law and its 
application, but about honor and how you 
live your life.

“When you practice law, you learn the code 
of professional responsibility. Lawyers are 
there to serve others, and Creighton was all 
about service to others. My experience at 
Creighton matched what became the Air 
Force core values in the mid-90s: integrity 
first; service before self; and excellence in all 
we do,” Ehrhart said.

Ehrhart found his classmates an exceptional 
group, and he and his wife, Chris, both 
have fond memories of those days: “The 
atmosphere at Creighton University 
catalyzed the class getting to know one 
another. My classmates were wonderful 
people who are doing wonderful things for 
the city, state and nation.”

He has words of praise for the faculty, 
too. “The professors you remember are 
the ones who challenged you.” He has a 
hard time limiting his list of influential 
teachers and mentors, including Professors 
Richard Shugrue, Terry Anderson, Larry 
Teply, Marianne Culhane, Ron Volkmer, 
Michael Fenner and Dean Emeritus Rodney 
Shkolnick, adding, “I took an interesting 
class on the Supreme Court from Judge  
Lyle Strom, who sat on the 8th Circuit 
Court of Appeals.”

Ehrhart Soars to Great Heights

Creighton alumnus has spent his career  
serving his country in the U.S. Air Force.

“
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In addition, the experience he gained on  
the Creighton Law Review and Moot Court 
Board was invaluable, he said.

When the 2006 Alumni Merit Award 
recipient for the School of Law graduated 
and launched his Air Force legal career, he 
began climbing those heights mentioned 
earlier. He joined the JAG (Judge Advocate 
General) Corps, which is charged with the 
provision of legal services to the Air Force, 
including the defense and prosecution of 
military law under the Uniform Code of 
Military Justice, the primary legal code for 
U.S. military justice affairs. That career choice 
has taken him to courtrooms, military bases 
and war zones throughout the world.

In addition to serving as both prosecutor 
and defense counsel, Ehrhart also has been 
a government contracts litigator. “We get 
to experience all of the different areas of 
law and yet stay with the same ‘firm,’ ” he 
said. He noted that military personnel can 
obtain legal advice from the JAG office, 
adding, “Throughout my career, it has been 
very satisfying to be able to help our young 
airmen and their families in crises.”

Before receiving his latest assignment, 
Ehrhart was the Assistant Judge Advocate 
General for Military Law and Operations 
at the Pentagon. In addition to overseeing 

a variety of military justice, operational, 
international and civil law functions, he 
provided legal advice to the Chief of Staff, 
the Secretary of the Air Force, and Air Force 
commanders and agencies worldwide. Prior 
to that, he was Commander of the Air Force 
Legal Service Agency (AFLSA). He said one 
of his most interesting assignments was his 
two-year stint as Staff Judge Advocate for 
the U.S. Air Force in Europe, stationed at 
Ramstein Air Base in Germany.

As Staff Judge Advocate for the 32nd 
Tactical Fighter Group at Soesterberg Air 
Base in the Netherlands, he was involved 
in one of his most complicated cases. 

“An American staff sergeant married to a 
Turkish national murdered his wife in the 
Netherlands. The case kicked in a number 
of treaties and international ramifications. 
The Turkish family wanted the couple’s 
child. It took years, but ended with a good 
result,” Ehrhart said.

In his most recent position, as Staff Judge 
Advocate at Headquarters Air Force Materiel 
Command (AFMC), at Wright-Patterson 
Air Force Base, Ohio, he is the principal legal 
adviser to the AFMC commander and staff. 
Ehrhart is responsible for all legal services 
provided to approximately 80,000 people. 
He oversees more than 330 attorneys and 
nearly 200 paralegals at 22 field legal offices. 
His responsibilities include all Air Force 
litigation before the Armed Services Board 
of Contract Appeals, currently having a case 
value approaching $1 billion.

“I love practicing law in the Air Force,” Ehrhart 
said. “I have a ‘client’ who always wants me 
to do the right thing. That makes it a joy. My 
commanders expect me to tell them when 
something is going wrong. It makes practicing 
law in the Air Force a great experience.”

When you combine the lessons in the law 
with the values of Creighton University, 

it’s a perfect match for somebody like me. We not 
only learned about the law and its application,  
but about honor and how you live your life.”
                                      — Brig. Gen. David G. Ehrhart, JD’81

“

Brig. Gen. David Ehrhart and other members of the JAG Corps at Al Udeid Air Base in Doha, 
Qatar. Pictured from left to right are Maj. Richard Pakola, Capt. Chad Jespersen, Ehrhart, Lt. 
Col. Michael McIntyre and Tech. Sgt. Carrie Mullins.
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For Stephanie Gardner, JD’88, being a 
lawyer is all about knowing how to find the 
right answers by asking the right questions. 
This was instilled in her as a young girl 
when she met two women lawyers who 
would serve as her role models. “In my 
mind, these women represented exactly the 
sort of person I wanted to become — sharp, 
articulate and confident,” says Gardner. 

Today, Gardner is assistant general counsel 
at Euroclear in Brussels, Belgium, where 
she works in a department of about 20 
lawyers. Euroclear is the world’s largest 
settlement system for cross-border securities 
transactions. It holds more than 15 trillion 
euros (approximately 20 trillion U.S. 
dollars) of assets for its customers, which are 
primarily investment institutions such as 
banks, broker dealers and central banks. The 
company’s head office is in Brussels, with 
subsidiaries in the United Kingdom, the 
Netherlands and France, and representative 
offices in New York City, Singapore, Tokyo, 
Hong Kong and San Paulo. 

In 1988, Gardner graduated from the 
Creighton University School of Law as 
president of the Student Bar Association. 
“Coming from a large state university, I 
was unaccustomed to the open-door policy 
held by my Creighton professors,” said 
Gardner. “This professional openness has 
had a lasting effect on me in my practice, 
where accessibility to colleagues and the 
business side is so important.” Gardner 
also brings this accessibility to her students 
at United Business Institutes (UBI), an 

evening business school in Brussels, where 
she teaches International Business Law to 
MBA students. “My first class starts with 
a simple question that I put on the white 
board, ‘What is a contract?’ Three hours 
later, by the end of class, we’ve begun to 
scratch the surface of contract basics for the 
business person.”

Originally, Gardner moved with her 
husband to Brussels for a one-year trial 
period. That was 15 years ago. “Finding 
a job in a foreign country is no easy 
challenge,” she said. “Eventually, I landed 
a position with the Brussels branch of 
JPMorgan (now Euroclear). In law, you 
need persistence, diligence and a ‘can 
do’ attitude. That’s what I learned at 
Creighton and it best expresses how I got 
to where I am now.”

The most rewarding aspect of her current 
position, Gardner says, is being in the 
mainstream of a company that is making 

difficult decisions for the future of the 
European financial industry. “These 
decisions are often on the front page of 
the Financial Times and other European 
newspapers,” Gardner said. “Being 
part of that and making a meaningful 
contribution is an overwhelming and 
highly rewarding responsibility.”

Working in an international atmosphere 
with extremely bright, ambitious people 
is one of the things Gardner enjoys about 
her work. “The lawyers in our Legal 
Division come from many different 
nationalities. Although the working 
language is English, during coffee breaks 
you can hear a multitude of languages,” 
she said. “The legal challenge for me 
is to continue to approach law from a 
common law perspective, based on my 
background, while bearing in mind 
the civil law approach of many of my 
colleagues and clients.” 

When it comes to balancing her career 
and family life, Gardner recalled the 
advice once offered by one of her 
Creighton law professors. “I had done 
poorly in Ron Volkmer’s class my 
freshman year and thought it was the end 
of the world,” Gardner said. “He sat me 
down and spoke about the importance of 
wearing the right ‘hats’ in his life — one 
hat for work, one for family, one for sport 
… . I only realized years later, he wasn’t 
just talking about how I could become a 
better student, but about how to achieve 
a fulfilling life.”

A Life Overseas

Having found career success in Brussels, Belgium,  
Stephanie Gardner recalls what Creighton taught her  

about leading a truly rewarding life.
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Student Reflects on CFCPI Experience

During the summer of 2005,  
 I worked as a clerk for the 
Special Crimes Unit of the 

District Attorney’s (DA) Office in Orange 
County, Calif. I learned of the position 
in my home state through a DA staff 
attorney, Jeff Winter, JD’88. The Special 
Crimes Unit focuses its resources mainly 
on prosecuting political corruption and 
white-collar crimes. 

Although I was interested in the clerkship 
from the start, Mr. Winter advised me that 
due to budget constraints, the DA’s office 
was unable to offer any compensation for 
my work. I faced a tough decision: accept 
the position on a volunteer basis or accept 
a less fulfilling job that would pay the bills. 
As a member of the Public Interest Law 
Forum at Creighton, I knew that grants 
were available for students considering 
careers in public service. I received a grant 
from the Creighton Fund for Clerkships 
in Public Interest (CFCPI). This grant 
allowed me to take the job in the DA’s 
office and earn income at the same time.

During my clerkship, I assisted in the 
prosecution of an attorney (defendant) 
whose license to practice law had been 
suspended for mismanaging funds. The 
defendant was a certified family law 
specialist who continued to sign court 
documents, appear in court and run his 
law practice even after his license was 
suspended. Under the supervision of Mr. 
Winter, I reviewed discovery documents 
consisting of dozens of accounts of 
unreturned and unearned retainers. Clients 
who confronted the defendant about his 
lack of effort on their cases were frequently 

met with a lawsuit for slander. In one 
child custody case, the defendant collected 
approximately $108,000 from a single 
client for filing a handful of unsuccessful 
court documents. 

At the conclusion of the case, Mr. Winter 
had each of the victims give a short 
summary of their experiences with the 
defendant. The accountings left some 
observers in tears. The horrifying stories 
detailed the defendant offering sexual 
encounters in exchange for his services, 
the defendant threatening violence on 
single mothers, and the defendant’s general 
callous and nonchalant attitude, which 
often resulted in parents losing custody of 
their children.

The CFCPI allowed me to participate in 
the administration of justice. Through my 
help in preparing briefs, motions, discovery 
documents and communicating with 
opposing counsel, Mr. Winter was able to 
successfully prosecute the defendant and 
provide the victims with some consolation. 
The defendant was eventually convicted 

of 28 counts of practicing law without a 
license and was sentenced to serve 14 years 
in prison.

Through my experiences at the DA’s office, 
I was able to actively participate in the 
prosecutorial process. I was fortunate to 
see firsthand the unique challenges and 
rewarding nature of prosecutorial work. 
Although I may never be a DA, working 
with Mr. Winter in the DA’s office taught 
me that an attorney’s reputation for 
honesty and trustworthiness is his trade.

About CFCPI: The Creighton Fund for 
Clerkships in Public Interest (CFCPI) 
program was established during the 
deanship of Larry Raful. Each summer, 
roughly 25 law students participate in 
the program. CFCPI allows students to 
find summer jobs in the public interest 
and offer their services to an organization 
with legal issues without asking for pay. 
The grants awarded by the program allow 
students to experience public interest law 
while earning an income.

About the author: John Berkhausen  
is a third-year law student at the  
Creighton University School of Law and 
is concurrently studying to receive his 
MBA at Creighton’s College of Business 
Administration. He will complete both 
degrees in three years. His wife, Cristin 
McGarry Berkhausen, also is a third-year 
law student. Berkhausen was born in 
Orange County, Calif., attended Boston 
College for his undergraduate degree, 
and currently works at General Electric 
Transportation Systems. He can be 
reached at johnberkhausen@creighton.edu.
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By John Berkhausen, Third-Year Student




