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as I Ik on fOf 1\ /ulIlni (lml Sflt·cill!
\ . .·IllIl/WIIC J ' ,, ~ /

Ik rllMul1tl~" ; ,\,\1.\ d Ol'tlll [ Alif fI'l l('/' ",11.1 11 •
1'.1'1'11/,\. tUl

T
beFallSemesterwa~ anotherbuw, exciting.
andevcntful term at youralma maier. Two very
lint' speakers. Profess or Erwin Chcllle ri ll o;J. ~

of the Univcrvity of Southcm.Cahfomia L IWCenter
and Profcs..nr A..her '\ Ian/.of theTel Av iv Lnw
School. presented lecture' about. respectively. the
Jt}t)3-9~ Supreme Courttermand the Eichman and
Dcmjaniuk trial- in Israel: fourCreighton (xu It)" mcm
ocr. presented courses ;11 our Annual Fallln-titutc: we
honored Ncbrucka Supreme Court Jud ge C. Thomas
white, '52, with the 1993 Law School Alumni
Achievement Award at our Ann ual Dinner: and quire a
numberof reunion classescelebrated during that
Annual Dinnerweekend a, clu"mate, returned 10

Omahafor fellowship and rerncmbrunccs.
The Annual Dinner weekend was ul-o theculmina

tion of the Domestic Moo t Court and Inter national
Moor Courttournaments. and our Final Round panel of
Judge whlte: Nebraska Courtof Appcalv. ludgc .lolm
E Irwin. ' 7.' ; and Nebraska Indu..trial Relations
Commie..ionJ udge Ka ren Flowers presidedever an
oct-tanding final Olund. We al-e hada terrific panel for
the Final Roundof the Xegoti.uion-, tournament -
J udue John .1:(; ra nt. '5 1. recently retired from the
Xcbraska SupremeCou11: .lunet Stewar t, '75, Senior
Corporate Counsel at Mutualof Omaha: and l' rofeecr
Ronald Vol kmer; ' fiN, A, we f:o [0 pre". our
Creighton team(If Xancy Cr.I" ford. '95. and Kt'II~

Dean. '95. hn-, won the regional finale and lhey arc
headed for the nauonal finat, in the Ncgorintions
Competition '

We were honored this fall by two gcncmux gift...
'!iIton. '27. and Pauline Abraha ms. long-time "up
porters of Creighton University and Creighton Law
School. established a ..igruficanr endowment to provide
five Law School "cbolarships each year. The Abrahams
Law Scholarship fundwillbecome a lasting tribute to
twoof Omaha', leadingcitizen". and wecan only hope
tluuthc students who receive thi.. financial a....i ..taucc

wi ll gain not only monetary 'Upp011 hut will. in ..omc
fashion. take on thequaliuev [hat havemadeI\lih
Abrahams a role-model lawyer,

We wereal-o pleased to receive an initial gift from
Denni..Thomte to establi..h a scholarship for an out
standing ..tudcmin thearea of patent law. Dcnnis ha..
taught Patent Law at Creighton for many years usa
member of om outstandingAdjunct Faculty. and many
of you may also know that hi, wife M'l rian , ·X7. and



1/0 /1. Roten JI. Spire.

a... Directorof Development at the College of 51. Mary

inOmaha.
Beth ~llIndy i, the new Assistant to the Dean, and I

know you will enjoy working with her as sill' conti nues
in thesame enthusiastic tradition PUI in place by
Panlynn. We told Beth when she arrived that our alum
ni nrcthe greatest. and that greatalumni dedication and
lo~alt~ produced anothersuccessful Phone-ath on pro
gramthispa-r fall. We...inccrely thank all of youwho
were kind enough 10 'rend timeon the phone talking to
our students. and wc hopeyou will find in our Alumni
f\"l'W" section of this magazine someof rbcitems which
you related to them. We ,,1,0thank you. of course. for
your willi ngness 10 pledge fund" for the 19IJ.l-9.t La",
School Annual Fund. and I can promise )'ou thai the
gith you make <Ire being well-spent to strengthen stu
dent and faculty life at the Law School.

I wishall of youcould han: bee n atthe Annual
Dinner la,t fall 10 we a very emotionalJudge White
accept hi, Alumni Award. I am sure youwould ...hare
his -cnumems. He evpreved his fondncsv for
Creighton and for her alumni. and Iconcur that iI', our
alumni who"tillmake this a vel) speciallaw -chcol.
Best wishes for a springtime of renewal. newgrow th.

and peace.

[)l' /II/ ; I (/fII/.\1d riw l, '87, Tlunnte and nil/lim' und .\lil1OlI.
'27, Ahmhtlm _~ .

1.•rwrmce Ratul
Dean and Profcs-or of l.aw

daughter Denise .\laznur; ' x..I. are graduate,of
Creighton Law School. A, if hi, contributions to our
academic program werenOI enough. he- decided to

donate funds [rum the lav. firm of Zarlt'~ , .\lckee ,
Tbomte. voorhees ~\ St'3\(' to establish thi-, important

scholarship. and we arc in hi, debt for this generous

and thoughtful gitt.
The hig faculty hiring new, of the fall broughtcalls

and lcucr- of congramhuions and approval to our
office. \Ve announced that the Honorable Robe rt .\1.
Spin.'wouldjoin our faculty in the Fall of li)I.).t a'
Clinical Professor of Law and Director ofthe Law
Schoollnrcrn-hip Pr ogram. Rob Spire. recently retired
from serving Nebrusku a... Attorney General from 198.t
to 1990. and then a, Interi m Executive Director of the
:'k hr.a, b Stare Bar for the past eighteen months. i... one
of the most well-respected lawyers in the -une.He is
known for hi, excellence in the practiceof 1;1\\. for his
hI HK"I)' and hi, ethical upprouch to legal practice. for
his concern for the righb of all citizens. and for hi,
dedication to improving the legal profession. We are
ub...olutcly thrilled to have "Professor Spire"join u-,
next fall.

At our Fall Insrinnc Professor Cnllin .' I a n~rum

taught hi, annual cour-con Xcbruska' s Rule' of
Evidence: IIr; Thmnas Quinn of the vledical School
taught a COUN" on Anatomy for Lawyer'< und
I'rofc....' ur Joseph . \ lJ l~n·tl i ,lhe A. A. and Ethel
YO,\C1ll Professor of Legal Ethics. and I presented a
semi naron Independence of Counsel: Ethical Issues
and Effective Representation,

One fi nal note about alumni news. Atthe Annual
Dinner we bida fond andemotional farewell to

P:lIIl~1l11 Xunez,
'88, \\ ho for the

past fin: years he...

~n cd thc Lac
School. firxt in
admiscion... and
student recruit
mcnr.and rnost
recently in alumni
affairs andspecial
events. wewert.'
sad to ,el' her
leave. bUI proud
when she was
rho-en to serve



fALL INSTITUTE

1. n:Putrid; Ik tlt'n llllll. '75. andSuzanne
Curran Camev. '76. with I'mft'.\ .\IIr R. Collin
Mangrum til ..l....ebraska '.{ RI//e.{of Evidence"

ll . Karilyn 1:', Kober; 'RO, ami Robert E,
O'CmIllOr, Jr. , '74, ll'ith Or. 711tJlll(IS Quinn (/1
"Alultoll1yfi1r lawvers."

3. C/1lIr!('.I'1. Atld.\: '70. with Ueanlawrence
R<!fu{and l'r afessor J().I('flll G. Allegretti at
" //IIII'fll'lldt'IIC1'II/OIIIII.l'l' /: flllil'a/ issues
lind EfJi' f'lil'l ' RI'fl l"l',l f'lIll11h m."

TEPOEL LECTURE

Pmfi'Hor
Erwin
Chl'IIll'ri ll.l'ky



ANNUAL DINNER

1. Dnl1J Lawrence Rafulpresents the Alumni..llerit
Allw<!to HOIl. C. Thomas White, '52, (/J Fattier
Alidwel G. Morrison, SJ, observes.

'2. Steven C. TUJ"/ler, '76, presents the lnterncuiona!
Moo/ Counflnatist plaque to Edenwhitten. '95, as
William Dahlquist. '9{ observes.

3. Judge While. (//1(1 GOI'CnlOr E. BenjaminNelson.

4. Judge While.

5. tsean Rafl/f.

6, ludge white andhisfamily enjoy rhe Irish music.
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B ECAUSE. WilE N YOU TRIED TO TAPE Til E FIt\ AL EPISODE OF CHEERS .

YO U Et\ DED UP INSTEAD WITH THE HALF-HOUR INFm l MERC IA L

FOR TIIAT SPRAY-ON HAIR STUFF. THE CREIGIITON LAWYER PRESENTS:

"THE TOP TEN TIPS
ON HOW TO

PROTECT YOURSELF
FROM TECHNOLOGY ~~

by G. Michael Fenner I

The categoryfor

today 's list is

"The 7(iP Tell Tips Oil

How to Protect Yourself

From Technology?

;\~ ISOLATEA~ 1l

~ "A[UNATE

YOUHI:OMl'lITEHS.

A new kind of virusthreatens the

health of your business. The symptomof
this virus is data de struction. The prog

nosi s is months of work lost. There is

preventative medicine that is notroo dis
tasteful: Do 1l0 ! llSC piratedsoftware.
Only very rarel y ure these viruses found

inoff-the-shelfsoftware. The source is

I 7h i \ <It'lide is "</.led Oil (/ _'1" '<" '11 I ka r,>I" rll,' Omaha /Jar Association. T"m Wllit". '''13. of IIII' f'I"OI:rWII comminee. <1I'/,,,,,,d ll'<I"It' <l1Il1.'a id 'T Oil'"''
dOll<' ,W \",,1/ .\I,, 'a~ ilJl: 011 1"l'icI you 1</101>' <I /01"how, we 1IIII/IgIII '1'<,',/ trv ,wmw l il ing dijkr<'1JI </11</<1.<1.; w m 10 ,1/,1'<1 1< (III ,w llI el lll 'lIg al">11/ "hidl Vim
kllm.. ah,wllllelY IlOlhill/(. .. I <I/(r<"e,[ for III<' normalreason: f ownl him a hi gfl/l'Or. I or)OI'ed 1/)'- ,11'/,/'("1/ (/Iul l/hllllk 1/1(' Hllr j in thrir ' \"(/I H/ ,., '("(,[,/ro/l

andtheirloveiy xiJi.
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almo..t alway.. pirated ..ottware.

If a law firm intend..to let ih 111\.' 111 

her.. put their own ..oftware on it-, ..y..
rem. it might he wise10 do three thing..:

- In the ..tr onge..t \\ay possible.the
linn ..b ould di-couragc usc of pirated
..onware. It i... afterall. a fed eral crime:

.......,...... -...,

...." ,,,,, ' >on......

---~.
::::.--~---_.,--_.------
~:.:;""~::=--

I'mji.'H or G. ,\!;Chfld Fenner

in addition. there i..the risk that pirated
software harbors a viru.. that could infect

andera..h the whole ..y..tern.

- Use virusscanning software. Th\.·T('
i..software that detects and removes
viru-c..before they do their damage,
Require that ulluscr-insullcd ..oftvurc
he scanned before it is in..tnllcd on
the ..ysrem. It is a pain in the anatomy.
hut not nearlyas biga pain a.. losing
every thing.

- Bad upevery lhing - everything
that is at all important, Thi-, i.. nOI hard
to do. It only require..a ..mallamount of
di..cipline. I do itevery time I stop work
on an important document: each time I
get outof an important doc ument and
..ave it. [ automatically copy it to a hack-

up di..". If Ican do it. then it doc-, not
require muchdiscipline. With me. it is
now habit. hen ca..icr. there i..equip
1l1el11 that regu larly, automaticall y backs

up everythingon your hard drive - each
day. ifyou'd like.

~ HE ALEIIT FiliI

J I'IIlIHUJIS \\ITII

LE\IS A\() \\ESTL\\\'.

Here's ju..t OIlC example: For a long
time. Lcxishud a limitationon the length
of a wordfor which it would search. At
first the limit wav20 cluuucters .. . later
15 characters. If you put in a wordthat

\\ ;l.. m er 10 characters long- and yuu
might well do su in a medical matprac
rice case or in cnvironmentalhngarion
where youare dealing with names of
chemicals. or in certain "iTKIs of drug
prosecution..- the system would
rc..pondthat nodocuments satisfy your
request. Notice. the system did not say
"Can't search more Ihan::!Ocharacters
in a word:' It said that what you wen.'
looking for doe, nOI appearanywhere in
the search field.

Here i..my tip: If you relyheavily
on Lexi.. and We..rlaw. gel this brand
newbook: UJill~ COllll'lIten ill /A'got

Research: A Guide to texis and
nt'.I't /tIIl: This hook iv n Lcxis and
We..tlaw users' manual thatexplains
eachand compares the two, 11 i..by
Chris Wren und Jill Robinson Wren.

I spoke with Chri..on September1 I
andthe boo" wa... in page proof.. and he
expected a mid-October publicauon
date. As r write rhis. it may he 0111. t\ ..
you read thi... it ..urcly is nut. If YI1U arc
interested.contact Adams & Ambrose
Publishing.'

Q III1YT C\lIIIYII~

\) 1\II'IIIlT\~T

U.IE~TCIIMEIlS.\

TII)I\S mEII CEUJI

L\IlI'III1~ES .

This one's kindof scary for me. I
don'( know ju..t .... here this one b going.
Mo..t any one can Ii..ten inon wireless
communications. That is. it is n ot so
difficult 10 do; you don't need to climb
pole..: you don't need to break into
places to plant hugs: you don't needto
under..tand wiring systems. All you need
is a scanner and the ability to turn an
"on" switch theproper direction.

A. FIRST

:--Jot that long ago. the Illinoi..State
Bar Aeociauon \\as a..ked the following
two questions:

- "Docsa lawyer violate the ... Rules
of Profcs..ional Conduct if he or ..he usc..
mobile communications . . . when di..
cussing [clientconfidences]?"

1 :\./",,,, ,{ Amlm " .. I'"blj,hi,, ~ . J274 SOli /I. I'arl.. sc. P.O. 8m 'INi.J..U", f,,, m. Wi.ICf}// , ;n 53715. j6(JX) 157·5700.
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• ··Does the lawyer have an obligation
to inquire of the client as to whether the
client is using mobile comrnuuicauons?"

Under the laws of evidence. the law
of auorney-client privilege. the question
becomes this: I lave the attorney and the
client acted reasonably to ensure their
conversation is private" Dues the client
have a reasonable expectation of priva
cy'? When speaking on a wireless com
municator. are you taking reasonable
precautions to preserve confidentiality?

Here is what that bar assoc iation said

about it:'

• First premise: Mobile communica
tions are not secure and participants in
such conversations have no right (0

expect privacy.

• Second premise: Use of mobile
communications by lawyers could possi
bly result in a waiver of the attorney
client privilege.

• Conclusion: An attor ney should
not usc mobile communication when

discussing confidential matters and if an
attorney is aware that a client is using
mobilecommunications, the attorney
should inform the client that confidcnn-

ality and the attorney-client privilege

may not apply to the communication.

So, this opinion from Illinois predicts
it is a waiver of attorney-client privilege
if someone listens in while you arc

discussing confidences over a mobile
phone. The few cases there are seem to
support this Illinois opinion. The cases
tend to say that there is no reasonable
expectation of privacy on wireless com
munication, therefore, absent special

legislation on the subject. there is no '
protection.

There is a terrific article on this 
really a terr ifi c article- and, fortunate
ly, it is in Creighton's veryown law

review. I am happy to give them
this plug. It is a student piece by one of
the best research assistants I have ever
had: Dale w. Cottam, '93, "Cellular

Conununicarionsand Confidentiality:
Can Waiver Occur on the Way to the
Offii,.'eT' 25 Creighton L. Rei'. 1185
(I 9n ).

B. SECO;lilJ

No expectation of privacy, therefore
no protection, unless there is special leg

islation on the subject.There is federal
law on the subject. The Federal Wiretap

Act' makes it a crime to listen in on or
disclose the cements of cellular phone

calls. It requires a court order for law
enforcement interception of wireless
communications. It also provides that all

otherwise applicable privileges shall
apply to wireless communications.'

C. TIIIRIl

Most people who write on this sub
ject think that wireless communication
will replace the current mod el. The price
goes down. the quality goe<, up. Over the
air transmissions and over wire transmis
sions are switching places: television is

coming in our homes through wires
almost everywhere: most predictions I
have seen say that soon 60'} of phone

and fax service will use the airwaves.

We need new technology to prevent
eavesdropping, We'll all need secure

phones and faxes for those parts of our
businesses that must remain confidential:
stock offerings: mergeror purchase
negotiations: trade secrets; other than
face-to-faceconversations with witness
es; etc, Once again, reallife catches up
with fiction Recall Maxwell Smart.
Agent 99, and the Chief! wc'H each

need a cone of silence.'

s (Opin ion No. ')( )· 7 )_

4 Ilf lJ.S e. .~ 2511 (199J/. 1/, 0J)ido{ 11(/11,.. i_' The /;"Ic..tr<mie CommUllim l;'JII _' Pr im ey Aa

5 Thil. '_""1'1'''_'-''. muk n il ,m "J,a"'{' !,' "fun evidence mil' J,mml OIu"i<1r- IIU' .Tidr II<"<' cod ,' . For mh,'/' " _WI1II'I<'.I- und, hy Ih.. ,,-al', I" 'f(' n mll'.'-a

shameless f'I/I ,~ - ,w ,' f'a rl fNCH2) of III.\" "Hid" ""'Ilt·Prole.Hol'N""",,"" Shodill.~ Tnull About Hearsav. .. ,dl i<"h ",illb.. Iml>li,1u'd in III<' IWl! h ,II'" of
1'1.1' alma >l/aI",',I' (t Ill' Umversnv ofM i_,-,,",,uri-Ka,,,w _,- (';1,. ',1) lalt' l'""ie lI'.

1',' I·lw!'., <llIlhi " 1'1,'1/11.,- i.'- Iha/III<' <II1" I'II<'y -('/ i,'1I11'1"I"'i/, 'I.(<' <l1'1'/i<'.\ 10 ", irdn _' comll ll lJliciII i ' !/I_I . !>W ollly 10 Iho ,'" 'l"h,' I'<' 111<'1'<' "''',I" a" r x/"" 'la lio" of

privacv. Oil Ih,' Olle hand. you miglll IUH'" an "xpl'dalioll "I fll'i ..."..I' i!.l'<'" nll> " ,,,,,",,,,,11,1.\' <'-II" '''' mlwl','- "'ill ol'n ' III<' 1</",. 011 III<' 011,..1' h" 1I<I, Vim

mighl 1101 huve WI expectation "fI'l'i l '<I<)' ifyo ll e"'l o/lly "XI"'''' olh ..n ""ill oh..y III.. /"", IIIl1illh" ,",,,,Imry ,,/'/"'an. "lid _m"""H' 1'"" /,/ ,, d " mnl'!-,'-Iuf
cel lular I'h"'l<'.l Ihallh" co/tlmry /WI al'l"'<I/'<'<1. (I II this /'<'I.«/I'd. ....'.. T0l' 1'<'11 lip II I , hdo"", j
" Sf"'II ~ iI/X "/ Max w../f Smart. Ill<' Wall SII'f,. '1 JOUr/wi l'f'pOl'h that L \ G, ''' I' i_, plWlllillg i/l -.,-h",' n mlp l< l<'I'_' . tnthe h" l.(ill l/;l/g. 11",_\· ...illll"'{1,,",,I"" h"....
lIigh you jump. />Iood pressure, /ll/he. tllltl di.\ltltlt" , truveled. Till' W,III SII'<,..I }mmwl. <1/ IN (,"im', 5, /<;<;3 /. {"til/ Ilu' _'-/1<><' plum" /,<' fi l l' hdl il1<l:'



Now here i, something in the nc.... ...

lately Ih;ll O1a)' put you wills-ard-c-uuc
lawyers out of hu, inl":-s. And those (If

you whodo wrongful death liugauon,

Doctorv have discovered - and
recently tested- a new drug called
"Revivitol,' Several weeks ago, an
experimental pr ocedurewa... performed
at me Walter Reed Army Medical
Center. Tbc onder drug"Revivitol"
was admini tcrcdto theexhumed JI:;IJ
body of former Pre-idem Abraham
Lin<:oln. Wilhin minules. d()(,:lorsgot a
heartbeat and pul'l", lhen faim hrain 
waves. :1Ilt.! preny ",Ion lhe fomler

L H\\

" "IIE\I\ITOL"

SemI .elt' drug hriDgs hGcj tile deDd

BRAHAM
LINCOLN'S

CORPSE
REVIVED

He's kept alive I
lor 95 seconds!

Technology will \()()(l free us from
oa r tb-ls. We mu.... nol let it chain u...

tn our jtJti.,., )'tM.! must keep the techno

logical improvements in your profes
sional hfe fmrn ,wallowing up )<lur
[1CNmallife - e'cl"pt. of cour'l",tho'l'
of you whodnn', have per'ional li\e, III
hl"gin wilh.

i\k Kinley ... which brings
me In number 7 on the li~1 of
theTopTI."n Tip... On lim\. 10 Protect

Yccrsclf FromTec hn ology,

cellular call.... Pcrhap- tbe
Nehm,ka Bar Ac-ociarion
should investigate such a

service.

Soon we' II all have one
phone number thut will reach
our wirelc....scommunication

&:\ iccanywhere in Ilk:
world.' With 01)' Creighton
phone number. 1~02J l W.
J Ol)(). you'd heable 10 reach
nil: atthe NI'l"of ~ 1 1.

\ k Kinlq ... if I wac stupid
enou..h 10 lake mv .... irclc». .
couunnnic.uiou-dcvicc 10 MI.

.-, IHI NOT .\ 1.1.11\\'

~ n :tIlMIUH;r TO

LET rmlll .I0H

S\t\LUI\\' l il' \01111

I'EIISO~\L urr.

The \la......achu'Cus BarAcsociation
ha-, entered into anagreement with a
rriv;lle company that will offer Mass a

l·hU'l"Il..Rar members a \\.·ramoling
nl:l \\()rk lhroughwhkh thl' lawyer
l;an tiller cach of hisor her tlUlgoing

Asecond privacy adv<lnlagl: Ill'this
service is that. unless you ;IS~ fura more
detailed hilling. only theHOCl number
app'..ae, on your phone bill. And I sup

I'll'< Ihal inremediarc phtll ll' number is
tbconl) one \'i...ibleon rbc equipment of
tbc person youarecalling- the) can't
trace il ro,l to yOll. Surely more of these
kind ... of busine..sc.. - mtlre ...ophisu
cared. b s complicated - will spring. up.

0111: ...uch company. Secure-Net.

promotes ilsservices with Ihi, copy:
"Attorneys andtheirclicrus whotalk on
un-ccurcd cellular phone, are ri...king
1lI11: of the most important andconfidcn

rial a...pcctv of their relation...hip: tbe
attorney-client privilege,"

And. in fact. companie, that provide
such -crvice, are , pringing up now :
there arecornpanicvthat will -crar nblc

your cellular phone Iran'll1 i,~I{l ns. You
calltheir HIX) number and they provide
thesecurity of scnuublcd transmission.
and Sllllll"hnw they I n thi... .... ilhoul hav

ingto in...tallany equipment. What J
don'l undersumd i ~. if YI M.! call theirSOO

number fin your wirele....... car-phoec. 11<"",
can tbcy protec t tbe pan of rhe call that

gtlC' from yourcar In theirXIMI number"

BUl l read aboutthi s in IhI.' ,\ 8:\

Journal. "'I II must be true.

1 7V.·\ HA J" Unl <l l lfKJ , ( },1. /WJ,.

II Il'ill i<l'" S<ljir" r"....III/.\'{'I/I illl,;, ll'm'; "A I ...mmllmi..,ui"", .~ "'Uf'it'.1 m<lrn ..../lultlr I"/"/,hm'l to II", """'put,'r . Ihl'\' illl""d I" ",uk" ;11"ol",hI.· r"r

r'" h of u<10 '" rt'lldl<lNr " ,\ <11'.1"'''',1' "" f~lrlh <II wn' Ii", ... ill WH'I,'w·... lluh <11111,.. ,I'll<l rll<ll ur" "urr"mly b"'ll" '" 1""'I<mJ..j,,J. . . . T/,,, i" ..." ,.."
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president began breathing on his own.

Quoting a nurse who was present
during theexperiment. and whoagreed
to speak anonymously: doctors got a
bcanbc.u. fai nt hminwavcs. and rcspira
tory activity. The dead president "opened
his eyesand ... we all dearly heard
him say 'Gentlemen, where am 1'." The
whole thing happened in a lillieover
a minute and a half.and then he was
dead again."

There'll he 110 more estate work. No
more wills, There'H be no more wrong
ful death suits: instead, we'll just add the
cost of "Rcvivnol" to the medicals.

~_ VIEW IHICLJm:N

'J nHY E\IIIENU:

WITII ANEWLY,

INCHMSIN(;LY

SKEI'TIC\L E\K

If you sawthe movie Rising Sun.
you sawthe mechanical "eye-witness"
evidence: the video disk recording of the
murder. They had it on disk. 11 proved
who did it.Or did it'!Turned our thedisk
was a fake: computer geniusesdeleted
the real ki llerand inserted the fall guy.

Watch out for altered exhibits. The
ability to fake photos, videos, audio
recordings, Xeroxed copies- it gets

" W""k!y World N,'", ',\'. ,114 / 00. 5. }1.)1.)3 ).

!O The W<lllSlnel Journal, <1/ U I (S/'IJI, 2H. {W.h
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easier and easier10 produce high quality
forge riesof all of these items. This is not
a new phenomenon. This son of thing is
at least as old as Joe Mct'arthy and the
Army-Mcf'urthy hearings. 11 's just ca... icr
these days. and more sophi ...neared.

I have a photograph of theexhumed
body of Ahraham Lincoln. Hiseye...
are opened and focused. His lipspoised
to move... , I believe the photo has
been altered.

~ TilE INt'IIHU\

~ TIONliN Y()LJH

I:O~II'LJTEH ISN'T AS

I'I(I\'ATE AS Y() LJ my

WISII ANII BEw:n:.

I warn to point out four problems
you may experience with youroffice's

internal technology.

A. BACKERS

Hackel'; have accessto confidential
law-linn tiles, The September 19. 1\)91.
issueof Rolling Stone reports the story
of a lawyer. in the Manhattan office of a
Wcst Coa... t law fi rm. who hired a hacker
10 break into his own linn's computer
...ystcm. so he could lindout hischances
of making partner.

Stuff thatcan be stolen: personnel
information. prici ng information. infor
Illation about stockofferings or merger...
or acquisitions. the secret formula
for that spray-on hai r stuff. Word might
get out about thi... "Rcvivitol" stuff, , ,
well. hut .. . I guess that wasalready
in the paper.

II. VOICE VIAlL

"When Joseph Cortese called
Standard Dupl icating Machines Inc. last
month to ask about buying a SIOOJX)()
collating machine, he reached the voice
mail system. So he lcf a me...sage.

"First thing nex t morning, Mr.
C011e\C, who buysequipment for the
New EnglandJournal of Medicine.
received a call from a salesman offering
attractive terms on collating equipment.
Oddly enough. thesalesman worked for
Standard's chief competitor':"

The competitor had broken into
Standard's voice-mai l system. He



retrieved vale, mev-..age". then erased
them ..... , Standard rever heardthem. lie
got Standard", messages and Standard
did not

lien: are three increasingly common
problems with voice-mai l "y"lem,,:

• Voice-mail spying .

• Routing calls through S0 1l1CO lll'

else's voice-mail to make outgoingcalls
on their rub.

• voice-mailloading where vundal-,
clog a systemjust for the "portof it 
the syvcm reaches il" limit of incoming
information and nothing newcomes in.

TIle remedy: change pav-wordv regu
larly. That makes eachof lhc...e three
thing" much more difficult. and it t end~

to cut them off if they are occurring.

C. E-H~ IL

Nothing on OJ networked computer
"y...rem is really secure. USC I'... are COIl

sramly surprised to discover tfuu docu
mcnrs. or electronic mail rnes ...ages.
which they assumeareconfidential
becau-e they are protected by a pas, -
.... ord. arc. in fact. completely acce...sible
to otherusers.

Don't giveouryour password.
Don't U"C )'ourphone number or your
addre...~ or yourbirthday as your
pa-sword. When youfini ...h working

on the sy...tern. logoff: an unanended
logged-in machine i... an imitation to a
curiouv party.

Don't use e-mai l to -.ay bad thing,
aboutthe 00",,: the boss may be Ii...ten
ing. and you may be fired. (In fac t. most
network packages have features for mon
itoring document... . electronic mai l. and
useractivities generally. Such tracking
helps allocate rcsourccs.j There arcca...ex
in progress right now on thi... very sub
jed of e-mai l privacy und tirings.

Remember Oliver North! He and hi...
...ccrctary, Fawn lIall. ...pent all that lime
...hrcdding dcc umcnrs.I nvc...tigators
uncovered month...-old e-mail mcs...ages
about his Iran-Contra dealings. The most
important evidence in the Iran-Contra
trials of North and John Poindexter came
from electronic-mail record.... George
Bu...h. near the very end of his term.wa...
ordered by a federa l court to preserve all
of hise-mail: myrecollection i... that he
ignored theorder andera......-d it all. Said
he wanted to clear till- spacefor the

Clinton administration. Doing them a
fa' or. Theetiquette thing.

And, \lo hilc I'm on the ...ubject of e
mail.many lawyer... have e-mailcapabili
ry with their clients. I haw this tip for
you: People u"ing e-mail tend to be
much le..... formal. Two thing... to beware
of: ( I) TIle client may nor like that kind
of informality, or may mistake it for a
lack of scriou..ness or intelligence a...
regard ... thechcut's problems. (2) You
may think you areengaged inen...ual
convco arionover e-mail: yourclient
may take it much more seriously. your
client'< reaction may be much more for
mal;yourclient may printout the e-mail
rue-sage and take it for muchmore than
you meant il to be.

Il. IlATA RECOVERED FRml
"mSrROYEIr" DISKS A:"1l
HARIlIlRln~~

John Jen...en. a Seattle-based con...ul

tant once recovered data from 15 tire
damaged diskette.... It helped hisclient
wi n ucivil case. Later the ownerof the
bu... inc whose di...keno... they were. the
busine where they were burned. wa"
convicted of arson. Deleted tiles often
are recoverable long after they are
CTa'>Cd. Material often can be recovered
from damaged diskenes.

Oftenwhat i... damaging is the recov
em! firvt or second draftof a document
thatha... gonethrough 10or 20dreft-, 

anearlydraft.beforethe truthhas been
craftedout of a document.

"
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This lcad-; directly Inlip number _~

of the Top Ten Tip' On How to Pr otect

Ynup,elf From Technolog y.Take care
'"hen throw ing-our. ......-lling. or trading-in
old computers.

There i'i a cory Iloaung un xmdc-.

I have nol. bothered 10 check it our
because if it i", not uuc." it should be.
The United Slales Auomcy'soffice in
.. .. well. ...incc I don' t know if it is
true. I won'1 name lilt' office. In a \ tall'

known for thoroughbred htlr"oC" and
borsc race... and wboe preeminent race
is known by the nar reof the stare. . . .

but ...pelled fronrward-, .. .. the Unit..-d
Slate, Anomey'\ office wa.' upgradmg

i'" computers. They cm-cd everything
(mill the hard drives of theold comput
ers. and gOI rid of them. Then they
learned the old equipment had 0...'('11 pur
chased by theenemy. Then they learned
the cnemy had recovered much impor
tam data from tOC "erased" hard drive....

If the ...lulT1m your old compull:r-. i...
a... impoflantlo you a... grand-jury Ilote .
infocmanlo;' narnt,·.... anl1 .....iretap Inca
tion... m~y' be 10 a U.S, AllOnlC}·... ollke.
dc...trtly the h~rl1 liriw hefore ),ou dio;·
po",-" of your old Ctlmpu te~ . Grintllhl.'
harddri\'e into JXlwder. oom the JXlwder
inlo ;lo;h, and sprinl le lhea.o;h around ~

theater ...hewing :J Ted Dan..on movie , , ,
or s omeplacecl-c nilore ever goc...

" IIISUlrElIY.

" Tec hnology i... changing
discovery in important. major. -criouv,
..ignificam. momentous. complex,
profound. andgrave .... ay..." I've two

thing.. to '-<I)' alltJlll discovery .

A. FIRST

First. discovery gone awry . Wluu
happen... when youropponent ha..a
..tailing emergency and cull ..a temp
service and the temp inndvcncmly,
leckadai..icalty. ..tupidly." whate\er 
Iaxe.. youa pr ivileged document. For
example. a New Yorll aw firm accidcn-

lall)' fa.,ed10 lhe Wall StreelJournal
cnnfidclllia l informationallt)lJ t a pro..
ptl:'>t.'d ml.'rger.

There are lhrl'\' \'iew... on wh~t YllUr
rcsJll- lIl..ihililit'... are \\hen ytlU fi nd you

haw bex:n -cnt something you .... ere nol
-uppo-cdro-ee :

• Do nor read it notify the sending
lawyer: ..end it hack.

• Read the t.!1.....ument.Usc tbcdocu
menr. Vnlunlary disclosure. whether
done ncgligenlly or intentionally. waive...
the priv ilegc.

• M..ybe you reed il ;mdu-e it.
nuybc nul. A balancing tc..!. How much
can:did lOt· sending lawyer l;lk\."·! And
so forth.

When your jurisdiction ha.. no rule..
covering this.which approach do you
take" If you rake .... hal might he the
"high ethic....· approach and send it rod
unread. do l OU ri..k malpractice for not
raking .... hat might be the"good cvi

dcnce" or "tou gh hugarion" upprrecb"
On IhI." orberhand. if you lake IhI." "tough
litigation"uppr oach. do l OU ri..l ...me

linn.. for unethical behavior"

And, whatdo you do a.. the -cnding
lawyer" Make ..urc your fax rover ...hcets
havea privilege ..tatemcnt: a ..tarcmcnt
of intended privacy and a ..tatcmcm of
wbat tbc rec eiver io; 10 do if heor ..he is
nol: Ihe ..ddre...'>t.'t'. Yct I find it hard 10

belic\c thaia pcNlfl who ..liJe.., pit'Ce\
of paperunder 01) door ha..an) righl 10
thrcalcn OIl.' if I ..neak a peak. It rcmirllh
mcof tru.l\C mallrc..\ lag\ lelling me I
would iolall· fcdemllaw if I rcnll.l\'l'd

(he tag FiN lhing I always did wilh
(hose tag...: rl'llltJvcd them,

1/ 1/ ("<mid ...·t'1I 11f' I t" Imo ·",yllloloK I'.

I! .4nJ j u.1 lil.;c ,hc ,ho,/um.•/ " "" 1"''' "'I 1Pl.\' c"mpUI,'r, Ihc dWI/~c ; . 110/ '1/w Knhcr jo , Ihc bcl/C,. Sa a l ,1<> bcl" ..'. 1t'1/ </0., ·''''IPdlJ.l /11K 11011' l.f .
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II. SECO\ IJ

Second. new things you may want 10

try to di-covcr:

• LJbCO\'\.'Tc-mail - wehave alway~

discovered dailyplanners with d jari c ~ of
phone call-, and meetings. no....' we need

to discover computerized calendars ami

logs of phone calls. and who k! 1(lWS what
elsecan bediscoveredoffthese
machines. Congress subpoenaed Oliver
Northand John POindexter's e-mail.
maybe you can 10 0 .

• Di"CO\'Cr druft-, preserved (even
though erased Ion hard drive or diskeuc.

• Di-c'ov er computer stored image-,
from Vid...'\l ..urvcillarce camerae Iav in

Rising Sun).

• Ilcre is one that could he important.
Even in caseswherethere arc paper
copies III' document".discover your
opponent\ computerdisk copies. It is
much envier to searchthe information,
reorganize the information. work all
kind..of magic ....-iththe information.
when you have it on computer disk.

• Currently. you ask your opponent to
identi fy certain people who played a mil.'
in tilt.' subjectof the litigation. Begin
asking your opponent to identify data
bases that wereinvolved. and then tl) to
get the wholedata base. not just paper
copiesof selections frum tilt.' data.

• In cases involving computer crime

or computers that were involved in
fraud. discover the ~ holecomputcr c-.

gl't the machine itselfto sec what it wax
set up to do.

In other words. wearc u.....-d to putting
on our discovery shoe~. walking intoan

officeand beading for the f lc cabinets.
Today we sbould bewalking into that
officeand heading for the computer.

C. NEW RUI.F$

We aregoing to need new rules to
handle both of the-e a~pl.'ct~ of discov
cry: ethical rules, state supremecourt
rules. rules of civil procedure. Someone
needs to begin working O il new rules.

We are usingyesterday's rules to han
dle tomorrow's technology. Yesterday's
rules weren't de-igncd to handle tumor
row's technology.

Il. VlRTUAI.-REALlTY
Il E I.~IETS

And speakingottomorrow's 1t..xh

nology. anda.... an aside. for you trial

luwycrv, do you know where all this
technology is going? Someday, jurors
willslip on court-provided virtual-reality

helmets. Virtual-reality hel metswill
putjurors not just at the sceneof the
accident. hut in the driver's seat.

\

NLIMIIEIl ONE 01\'

nu: LIST 01" rur

rnr TEN W\\S TO

1'lUlTECT ymmSEI,F

FlICniTEUIMIUH;t

Here is the partial text of a cellular
phoneconversation between the heir
10 the British throne. Prince Charles.
and a woman friend. Camilla Parker
Bowles. This waspicked up and rec ord

ed by a scanner that was ...urfing radio
frequencies.

P.c. : "Oh God. I'll just live inside
your trousers,"

C.P.B.: "Oh. you're going to come
hack a..a pair of knickers!

The number one Tipon How to
Protect YourselfFrom Technology:
If youarc married, with politicalambi
tion... never usea cellular phone 10

tell yourloverthat in yournext life
you wi...h to come back as hisor her
undergarments.

I)
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I. 11I11l0DUCflON

The relatively recent emphasis on prosecutions for money laundering developed primarily as a

result ofthe government's effort 10 curtail organized crimeand drug trafficking, These illegal

activities generate enormous financial resources and money laundering is the process by which the

ill egal sourceof these proceeds is concealed and the funds arc made to appear legitimate. There are

several reasons for laundering proceeds includi ng the desire to avoid tax collection and the practical

need to transform the proceeds into a physically manageable and inconspicuous form. This aspect of

physical manageability is perhaps best illustrated by reference to the drug trade. Forexample. it has

been estimated that the retail sale of a kilogramof heroin (2.2 pounds! would generate up to $1 mi l

lion in cash which would weigh nearly 50 pounds. Thus. in a relative ly short period of time. even a

marginally successful drug dealer would he literally overwhelmed by the sheer weight of his success.

Whi le the most common laundering mechanisms are large personal and real property purchases and

fu nneling resources through dummy corporations. in many instances. those suspected or or charged

with criminal activity have no alternative but to utilize their ill-gotten gains to pay attorneys' fees.

Under these circumstances. attorneys (particularly crimi nal defense attorneys) can becomeentangled

in money laundering laws simply by virtue of their representation of the proverbial "client with the

suitcase full of cash,"

This essay will examine the major federalmoney launderi ng statutes that can affect cri mi nal

defense attorneys and will provide some insight into how attorneys can ethically and effectively repre

sent clients ....b ile simul taneously complying with the federal money laundering statutes.

II. OVERVIEWm 'TIIE HEl.EVA11'T MONEY
I.AUNDEHING SL\TlJ'fIS

A. 18 U.S.c. *1957 - EIl~u~ing in ~Iolll·tar~'

Transactions in Property Derived trom Specitlcd
Unla wful Al'lhity

Section 1957 of the United Slates Code prohibits a
person from knowingly engagi ng in a monetary transac
tion involving criminally derived property that has value
greater than SIO.OOO. and isderived from speci fied
unlawful activity. Monetary transaction is WI)' broadly
defined as any transaction involving the deposit. with
drawal. transfer. or exchange of funds by. through.or to
a financia l institution. This particular statute is unusual
in that while the funds must actually derive from some

"specified unlawfu l activity" as explicitly outlined in the
statute. liability is premised upon mereknowledge that
the proceeds werederived from sonicsortof criminal
offense. A violation of this provision could result in
sanctions such ,IS imprisonment for up to 10years. tines
up to twice the amount of fu nds involved or S2S0.000.
and forfeiture of all property involved in the offense or
traceable to property involved in theoffense.

Although a literal reading of *IlJS7 could rendcr
attorneys liable for knowingly engaging in a monetary
transaction involving a client's tainted funds. Congress
subsequently amended the statute to exclude someanor
1l1.')'S· fees. The amendment states that a monetary trans
action "docs not include any transaction necessary III

preserve a person's right to representation as guaranteed
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by the Sixth Amendment to the Constitution." Thus,
Congress recognized that this particular money launder
ing xtauue could directly implicate constitutional rights
as applied in the attorney-client context. However, as
will he discussed later. a recent SupremeCourtopinion
concerning the usc of illegal funds 10 retain counsel of

I'm! eHor Raneta /11 11'.1'011

choice has arguably abrogated the impact of this
statutory amendment.

lt should also be noted that the Department of Justice
("DOr) has adopted internal guidelinesthat also limit
the usc of ~ 1()57 against attorneys. At a mi nimum. these
guidelines require thatthe property transferred to the
attorney be a bona tide fcc and not a shamdesigned to
hide the property. If this condition is met, the 00 1will
prosecute only those attorneys who have actual knowl
edge that the fee was generated bycrime, even if the
lad of actual knowledge is due to the attorney's willful
blindness. The guidelines are not binding on the 001
and only apply to the decision to prosecute, not to the
prosecution itsel f.

n. 2(l U.S,c. *1lt15111 • Returns Relating ttl Cash
Received in Trade Of Bu..iuess

Section 60501 isa provision of the Internal Revenue
Code that requires "any person who is engaged in a trade
or business. and who. in thecourseof such trade or busi
ness. receives more that $IO.l)()() in cash in one transac
tion (or two or more related transactions)" to report such
payments to the Internal Revenue Service (IRS). The

IRS quite candidly admitsrhmthis particular provision
serves as a weapon in fighting the waron drugsand
combatting organized crime. Accordingly.every tradeOf

businessreceiving more than $I IWOO in cash in it trans
action O[ group of related transactions must tile a curren
cy transaction report 0 11 a Form ~UOO. The penalty for
willful fail ure \0 report or supply the requisite informa
tion can include fines of $25.000 (SI()(UX>Ofor corpora
tions) or imprisonment of up to 5 years or both.

While the intent of this statute is to monitor the flo w
of money in cash transactions for items such as jewelry
and automobiles. it isonce again d ear that attorneys arc
not immune from these provisions, For example. assume
an attorney agrees to represent a client in a crimi nal case
with the fee to he determined on an hourly basis. In the
first month. the bill comes to S ~UX)( ). and the client pays
in cash. The next month. the bill for theattorney's scr
vicecomes10 $4 .()()(). and the client agai n pays in cash.
Since the aggregate amount of cash paid ($1 2.000)
relates to a singletransaction (thesale of services related
to the criminal case). pursuant to §60501. the unorrcy
must tile a Form 1\300 with the IRS.

The statute requires the reporting of speci fic informa
tion including the name. address and taxpayer idcnufica
tion numbcr of the payor and the attorney: the name,
address. and taxpayer identification numberof the client
if the fee is paid by a third party: the amount of cash. the
amount paid in denominationsof SI00 hilisor larger.
and the date and nature of the transaction. The reporting
requirement has been attacked and criticized by the prac
ticing bar because it has grave consequences with
respect to the anorucy-client privilege. theconstitutional
right to counsel. and the privilege against compelled
seI1'-incri mination.

These issues have been the subject of two recent
appellateopinions. In UnitedSlates t: Gotdnerger &
f) llhill. rc.. 935 F.2d 50 I (2d Cir. 1991l. anorneys tiled
the required forms. but did not complete the section
requi ring idcnuficarion of the client.The IRS issued
summonses directing the attorneys to appear and pro
duce information identifying theclients who paid the
fees. The Second Circuit summarily rejected the attor
neys' Fourth and Fifth Amendmentchallengeson the
basis that the reporting requirements target transactions
without regard to the purposes underlyi ng themand do
not require rep oning of information that necessarily
would becriminal.The court also rejected the Sixth
Amendment challenge stati ng that the reponing require
ments do not deprive clientsof their Sixth Amendment
right to counsel because the statutedocs not preclude



clients from using their funds to hire whomeverthey
choose and avoiding disclosure by paying in so me man
ner other than cash. Finally. the COUll determined that
the reporting requirements do not conflict with the tradi
tiona! doc trine of attorney -client privilege because fee
arrangements between auorncy and client are not a com
munication made in the process of obtaining legal
advice. The court further determined that even if fee
arrangements are within the ambitof a communication
made in the process of obtaining legal advice, such priv
llcgcmust give way to contlicting federal law and the
reporting requirements. Sec alsoUnited States \:
LA.' I'l'mIUlI. 961E2d 936 (11th Cir, 1(92) (disclosure of
diem's identity required by Form Kj(KI would 110t have
revealed any privileged information ).

C. Fo rfeiture Laws
The various forfeiture laws include provisions

designed to prevent dissipation or concealment of tainted
assets. The primary statutory vehicles for forfei ture arc
18 U.S.c. ~ 1%3. the Racketeer Infl uenced and Corrupt
Organizations Art (RICO). and 21 U.S.c. *X-lX. the
Continuing Criminal Enterprise Act (CCEl. This legisla
tion greatly expanded the Sl'0IX: of criminal forfeiture to
include all felony drug offenses. money laundering. traf
ficking in pornography. and hank-related offenses.
Fo rfeiture is indeeda potent weapon in the
law enforcement arsenal and. in 1990. ,lI1
estimated $.+60 million was deposited in the
DO] Assets Forfei ture Fund with a signifi
cant portionof those asse ts being reinvested
in 1;11,',' enforcement on the state and
local level.

Among the third parties who may be
subject to forfeiture provisions arc criminal
defense auomeys. The Supreme Court has
ruled that criminal forfeiture laws apply to
auorueys' fees and that forfeitureof fees is
constitutional. Specifically. tothe extent a
defendant pays an attorney with forfeitable
assets. the government can seize those
assets from the attorney. Proc edu rally once
the government demonstrates that property
used to pay the attorney is fo rfeitable and
\.',," IS transferred to the attorney after the dale of the
crime. the only defense the attorney has is the bonafide
purchaser (BFP) defense. As a BFP. the attorney must
then demonstrate in ;I post-trial hearing that at the time
he received the fee. he was "reasonably without cause to
believe" the property W'lS subject to forfeiture. Attorneys

defending RICO. drug felony. 11100l;y laundering. and
financial institution fraud cases risk losing: their fees if
they cannot meetthis standard. Set', e.g.. United States r;

AIOI!.I(/lilo. .+9 1 U.S. 600 ( 19K9): Cal'li /l & Drysdale.
Charmvd I: United Slates. 491 U.S. 61 7 ( 19K9): sa
utso Eugene R. Gactke and Sarah N. Wel ling. Money
Laundering and Lawyers. 43 Svracuse L. ReI'. 1165 .
1176-77 (1992) (discussing the detailed procedural
aspects and implicationsof the forfeiture laws).

In Caplill ,.( Drysdale. attorneys argued that assets
used to pay attorney fees were exempt from forfeiture
under the CCE, and alternatively. that the failure \0 pro
ville such an exemption renderedthe CCE unconstitu
tional. The COUll rejected the statutoryclaim on the
basis that although the statute allowsjudicial disc retion
with regard to pretrial restraining: orders on forfeitable
assets. such discretion is not so broad as to provide an
exemption for legal fees.

With respect to the Sixth Amendment challenge. the
Court explained that while the Sixth Amendment guar
antees the right to adequate rcprcscnunion in a criminal
case. it docs not provideall absolute right to counsel of
choice paid for with fundsderived from unlawfu l activi
ty. The Court very plainly stared that a "defendant has no
Sixth Amendment privilege to spend another person's
money for services rendered by an attorney even if those

funds arc the only way the defendant will
be able to retain an attorneyof his choice:'
!d. ut 626. The Court articulated a strong
governmental interest in obtainingfun
recoveryof all forfeitable assets as an
interest that "overrides any Sixth
Amendment interest in permitting crimi
nals 10 usc assets adjudged forfeitable to
pay for their defense." Id. at 631.

In the forfeiture arena. the 0 0 1has also
adop ted internal guidelines that limit situa
tions in which it will seek forfeitureof
attorneys fees. If t h~ fee is a bona fide
payment for services rendered in a criminal
case. the government will only pursue for
feiture \\ hen it has reason to believe the
attorney has ~H.xual knowledge that the
asset is forfeitable at the time the fee is

earned. Thus. arguably, an attorney who avoids actual
knowledge even hy willful blindness will not be
liable for forfeiture. Once again. these forfeiture guide
lines are solely for the DOl 's internal usc ami
concern the decision to prosecute and not the prosecu
tion itself'.

=
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(Alt the outset or any
criminal defense reprt
sentatlon., an attorne)'

mu.'itevaluate the
practical Impact or the

rederal money
launderingstatuteson
that representalion,

IS

III. PRAITICAL BlPLlCATlO:-S WR
IlH'I;I\Sr. ClJUNSF.L

The three primary fl llmey laundering snuutcsaffect
criminal defense anomeys in scvcrul w..ys. fh outlined
above. if attorneys deposit fccvover SIO,tlOO and the
property is derived from specified unlawful activity. they
may be criminally liable under *1 957 if
they have knowledge of the property's
crimi nal derivation. If unomcysare paid
O\W SIO.l )(X) in rash, the)' must report the
trarr-action III lilt'gover nmcm under
*W501. Finally. if attorneys ucccpr tainrcd
fees from die ms who arc subseq uently con
victcd of certain crimes. the auomeys may
forfeit their fees10 till" govermncru.Fora
detailed discussion of the It'gal and ethical
pructica l impliGltions ofthe three laws and
the interaction of the DO) guidel ines, scr
GllclJ.:t' und Ui'J/il/g, SI//II1I, ;11 1179-9S.
Thu-, utrhc oUlset of ;lllY criminal defence
representation . an uttomcy Ill II SI evaluate
the practical imparl of the federal money
laundering stalUte~ on that representation. The, section
wi ll a~~s~ various urgumcmc with respect tileach of the
lawsand recommend specific actions thai an attorney
mighttake to effectively representclients within the
boundsof the 1;1\',',

,\, IS Ll~"i.C. *ltJ57

If a defense anorney ,K'rq lts a cush pnymcm in
excess of SI(J.(KKJand engage~ in a fhumcialtmnsaction
with that money, such a', dt'pm iting it inan accoun t. he
or shecould hi.' liable under §1957. Since the mens rea
component requires thatthe attorney have s ome knowl
t'dge Ihal the funds an.: derived from criminal activity.
lhe rl<l ltlral indina lion might hi.' to am id knowledgt' so
a~ III remain outside Ihl' purview of the ~ta tule. This,
howewr. \\lluld he an i ll - ad \' i ~ed strategy for two rea
~on,. FiN , the knowledge rllmponent of *1957 also
enr (llllpaS~es the dorlrine of will ful blindne\s. Thus, if
<Ill atlllnley deliocTatcly igl1l lred what olherwise would
ha\'e been (lbvinu~ or had lhe ron-.ciou\ purposc 10

.lvoid enlighlenment. Ihis r an ~,l t i~fy lhe knowkdge
rel/uiremenl,

The \econd reason is lhal avoiding et'11ain inforrna
tion impedes d li.:t'tivc represcntation of Iht' client.
Depending uponthc d iem's rC'Nlll for ,t't'king legal
ad\" ire. compt'tent and d ll't.'liw represclllation will likc
Iy demanda Ihorough invesligalion of the clienl's aclivi
li e ~ , inr luding crimin<ll activities. Such an investigatillH

will in ulllikcfibood yield the requisite knO\'\ ledge that
funds, particularly largequalll itie, of cash. have proba
bly been gcnenucd from those criminal activities. Tlurc.
fundnmcrnal compliuncc with an uuomcy's ethical ohlig
arion will often result in knowledgeth.u the fu nd, arc
derived from criminal sources.

What optionsdlll.'s an unorney haw to
avoid prosecution for the IN' of criminally
derived property?The fi rstli ne of defense
might he 10 simply ask a client aboutthe
source of large amounts of cash u-cdto pay
legal fees. While thi-, may slightly interfere
with the creationofan urmosphcrc of trust
early in the ancrncy-cficnt relation-hip. it

• can a1.-.o alleviate the uuorney's senseof
doubt ,h 10 the source o f the funds. Of
course. theattorney's sense of rel ief pre
sumcs thatthe client's explanation is rea
sonublc under the circumstances. For
example. a client in hisearly twentieswith
no record (,I' substantial employment might
haw <I more difficult lime providing a

reasonable cxplamuion for large quantities of cashthan a
client in her kite fortics witha long history of executive
employment. If the anorucy's suspicion cannot hesnffi
cicmly relieved. then uuothcr p ossible alter native is10

req uest that the client POlY the fcc in some f01111other
than cash. lfth e client i~ hcstumt or unwilling. then that
raise, a red nag of p otential illegality,

A"> noted above. an amcndmcm to §1957 provided an
exception when necessary It> preserve a person's right In
representation as guaranteed h)' Sixth Amendment.
However, a~ the Supreme Court indicated inCaplin 8.:.
Drysdale. the r ight to counsel of choice is not absolute
and a d iemd()e~ nol han' a right 10 u ~e funds from ille
g;11al'livily 10 ,,>et'un: rt'presentation ,Thll ~ . lhe righl to
counsel eXl'epliollellllllxiietl in*1957 arguahlyprovides
hollow pmk'ctiollwht'n fllnds are derived from all
illegal ~ourl'e .

It 2(1 U~"i.c. §lJl1501
As nOlt-tl allll\'e. *60501 rt'quires allomeys to report

ca~h paymentsover SIO,OOO to lhe IRS. along Wilh Ihe
nameand 'lddres,,> of lhe p;lyor ,md, if made hy a !x'ne
faClor, the name Ilf the hendiciary ()fl he payn1l'nl,
While Ihe ,,>Ialule is o~le llsihly designed 10 aid tht' gov
ernment's lax co][erliolle!fort with rC ~ flCt'l to Ihe vasl
underground t'(,0 11l 11ll) ', the refll )rts are also rc\ iewt'tl by
crimin,ll invc~tiga t ion agencies of the federal gowrn
men!. Thu' . the ~imple reporting of this infonnalion by



an attorney is likely to alert the government to potential
criminal acti\-ity even if rcprc-cnt.uion i... foran entirely
different purpose.

Since the Court has held that the rcquiremern-, of
§6t:1SUI and Form l\300 do not coufhct with the tradition
;11 doctrine of anomcy-clicmprivilege. an allonle) ha...
few defense... to reporting requirement... . ln term... of prac
tical advice. the anorncy ...houldadvisethe client of the
liling rcquircmem. which i... mandatory forca...h rran...ac-
tion... in exce...s of S IOJXXI reg;mlles of the purposeof
representation. If the client lind... thi unacceptable. then
the attorney may rcquc...1 thai the client provide some
other form of payment. (Reali ...ticully, only a personal
check or hu illl'sxcheck will suffice for the attorney to
uvoid the ca h reponing requirement.I Of ccur...c. the
client should ..Iso be advi-edrh..1anyother financ i..1
in... tuunon or trade or b u... inc...s th.u accept... or ..Iran... ·
forms" the ca'...h into another form will he obligated 10
till.' the appropriate form with the IRS. So while thi...
a\.h ire relieve... the attorney of the burdenof fi ling a
fo r m83IX). the client cannot amid the impact of thi...
IOlw ulrogerbcr.

While irmighr be tempting to rcquc...t payment in
in...t;llllllem that fallre low Ihe SIII.lIlK1 limit. ...tnK"turing
t,.1O"'lclion to amid Ihe reporting require-
ment... is also a crime puni...hahle hy impri...
onll'k.'nl. AlIome)' liahilit), for ...trul1uring
can al...o include ;Kh i...ing theclient to
eX"hange the funds at"'l.'\wal dilli:relll hank
location... so tho-..( entitie........ ill not he
l\'lJuin:d to file a Form 83tXI.

If the client is adamant ahout paying in
cash. what iSlhe attorney's ethical duty
when fa",'cd with a reporti ng ohligatioll
L1ndcr *60501? The allOrnl.'Ysholllti lilc the
Form 8J(WIand assert the eonlidentialily of
thl.' infornlation concerning the client and
fcc payment in the requirl.'d rcport. If the
gmcmment in...i...ts upon r"''l,..i,'ing the infor
mation. and indicates it... insistence through
the use of a ...uhpoena. given lhe currenl ...ta-
tus of the law. the ethical dUly of clmfidentiality and
auomey-dient pri"ilege mu\t yield to feiJer.tII<lw.

c. r mf t'itUIT l..a\\ s
1bc thre<lt of forfeiture repre<.ent ... ttk' most ...ignit"i·

cant intru...ion illlo the anurney·dient relation...hip. l1lc
fl"l.l",·'JI gO\·l.'mment has oUl lin","l.I a nurnrer of C;ltl.'gOril.'S
in which fl.'l.' ... are forfeitable, and thu an <lltorne)' musl
m;lkl.' an inlllll"l.l iate dl.'ll.'nninalinli ;1 10 whethl.'r a

dil.'nl\ cu-e fall... within one of those ca tegor ies. The
[X )J guideline.... appnwe forfeiture .... hen there exist rea
-onablcground- 10 beticvc the anorncy had actual
knowledge that an a"'\l'l wa......nbjcct to forfeiture at rbe
timeof the transfer; An attllfll\.'Ylila) haw actual knowl
l'llgl.' if at the time of trun...fer. the a...-ct i......ubjcct to for
tenure ba-ed upon civilor criminal Iorfcuure proceed 
ings in...titurcd lly the government . An auomcy may al-o
acquireactual knowledge fromthe diem.

If the government compel... forfeiture of the fee after a
conviction. an attorney molYattack the forteiturc by
cloaking hersctf with BFP ...latus, A... a BFP. ...he mu...t
denton...rrarc thai ...hewa... reasonably without cau-c10

believe that the defendant's a... ...l·ts \\'CI'l.' ...ubjccr to forfci 
turc. This. of cour...e. mi\l' ''' till' que... lion of deliberate
ignorance urid whether the attorney wholack ... objective
evidence of forfeitable a"'\l' ts C;lJI ... implydecline further
inquiry. While this objective vandard docs not explicitly
rnrumpa...... a willful blindnc...... cornponern. failure In
conduct an appropriate inquiry might ncvcrthcle, ...
impedeeffective representation.

Howcan <In attorney avoid the long arm of forfeiture"
Onemethodi... to "'-'ek payment lly apparently unfor
feitublc a..sets. To the externthat the unorncy ha..at'llI;l1

knowledge or fl'a"tll\aole cause to relie\ e
a...sel.. are forfeitahle. then he or ...he ..hould
advi"t" the client a.....u",'h and "'-'l.'k payml'lI!
fmm other a"'\l'I\ . S~·nllldly.lhc allomcy
...hould rcceiw and earn the fel.' as quickly
a.. JX~..ihlc ..inee forfeiture rClJuire... actual
knov.ledge tlr r~'a "'l lllahk ",'au\l' to belicve
as\l'ts are fork itahlc at the time of tran...li:r.
This ...olution would I11mt often he avail
ahle when the d ient has nol hel.'ll indicted.

IV. C01\CLUSIO~
Federal llltllll'}' launlkrillgstalutescan

alld do imparl criminal ddi:n"l' repre-.cnta
tion. An allome)' musl therdil re hecog
nizant of the \,aritlu ... law... and their impli-
cation... so as 10 amid criminal liahilil)'

.... hilc ... imultaneousl)' pm\'iding l.'thiral and etTe~:li\e rep
re-.clllatitlll for the client. Allme <III. <1\ {lne commentator
ha, ollserwtl. incrimin;ll dcfen"t" repre"t"ntalion. attor
ne)'" should rememrer. 'lile l;lw)er should noi re toc
one ttl go to jail:"

I Julin We-.ky !b ll.Jr.. l'ruf<.'" ilonal RC' l"ltl, ibihly of lhe
Crim i nal l .a\\ ~ 'cr 10 (\'ol:m.
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THE ATTORNEY GENERAL VISITS CREIGHTON

Unitrd SJII/f\ Allomr.\ Gl'IIl'ml }1/11('1 Rello "'Il.' Ihr "'"( \"" ' /1' Spt'/Itrr 11/ G..vemorXt'!.w"r·~ COfl!rrrrwr fill )'''lIth and

\'iolrm"(!wld in O/l llJ/li l in '''I.~UIf of JW3. She tlhlll'il'i/i'd tIN'o"",1kI!I'hm~laJ COllllty )'tII /ln Iklrm;1I1, CtnltrllnJ

pal1i6f'1IIYtl inn l ....rl.im~ ~,fl/lf' IrU'f/j"g of childtll/row,,".I. Her 111.\/ ' rt'lIIin Omaha indlU./I~1 "rirf "nimh ",~ ..t'rillg
qlloliom. and mt'l'Ijng /ej(·ufI)". IluJrm... (/IuJ klll.n·n 11/("" i,ght,," Iffi'"S4:htll(J/. Her "mdrl\ urI' rrprill/I'd hal'.

love e aw
And I love lawyers.
And nothing makes me angrier
than lawyers who are indifferent, who
don 't care, and who don 't try to do what's right. I am
so impressed with the people that I have met at the Department of Justice: so
impressed with so many cari ng: lawyersaround this country. They really docare. in so many instances.

Al theDepartment ofJueice.I .... amto try togovern everything Ido rod ononeovemdmg ljuNion: \\lul i-, the right thing to
do'! Harry Truman "<lid that doing !heright thing issimple: kml\\ ing "hat is theright thing (0 do i-, \cl) ditficuh. It isgoing 10 require
pnrcipled thoughtfu Lrespccttul di....:u"ion. I'dlike togel ridof a 101 of thepatti-an-hip that hashaunted -.tl much of lhedcootc ahoUI
justice in the last number of yca,"". I'd like for Republicans and Democrats and everybody 10 gettogether. k,nk atthe problems of
crime. and figure out what "llfi;s and what doesn't work. And lth ink we cando thai. We've started. and I look forward to a continuing
effort inthat regard.

Atthe same time, I amWI)' mindful. asa lawyer, that government can abuse itsauthority, and thai the ultimate protector h<ls got to

.:!o



he thelawyer. About four ~l'a'" ago. thegovernor of Florida
a~kl'd me.a~ a prosecutor in Dade County. toacccprun as~ign

ment inanother jurisdictionin Florida. to rCinVl."Sligatl." the rase
of ~ mallwho had been prosecuted. convicted, and sentenced 10
death twenty-one yca!"!> helim: for the: poisoning death of his
seven children. Ill' did not go to fhc electric chairhn';uI"l' of
Furman. bn hehadspent twenty-one ye:ar\ in prison fora crime
heclaimoj. and manyother\ believed, he hadnotcommitted.
We inve.tigared. concluded that theevidence had bern insuffi
cienl tllcharge himoriginally. that it wasdearly insufficient
now. that be should go free. andthathe wa, probably innocent.
For a, long ux I live. I willnever forgetthat man walki ng dllwn
thecourthou..... ,ICps a free man fur lhe ti"" umc in twenty-one
yCilT'i. I understood all overagain theawe...nnep ower
of government.

ln thismstance. Iuwycrvand the law hadfailed the defendant
bccnu-c they had been roo interested in the drama and the emo
tion and the immediateexcitcrucntotthe 1Il11l11cnl.There was no
malice involved in hi, conviction: itwasjust. "Oh my God. there
arc ...even children dead: we've gol ttl do s omething!" And it
reminded meagain of theuvmcndou-, re,pun~ihility that la\\- ~er\
have - to ..tand up.oftentime..in the face III'terrible critici-m.
and 1.11 what's right. andmake the right rail. regardless of the
political consequences. and reg:lrdbs of whether it i..p opularor
not. lnthc De partment otJ usricc. I wanl to apply the principb
in the Criminal Division in the U.S, Attnmcy'v office that I
applied in Dade County. whichis tn make surethm innocent
people don't get prosecuted that the guilty getconvicted accord
inglu principlc\ ofdue prUl'e,~ anJ fairplay. andIhal Il,e ma~e

\llJ,:h fCl"tIl11lllCOOalions a, make 1\('n", tu m~ke ourjustice\y, tem
res[Xm..iw to the [X.'\lplc,

Th,lt k ad\ Ill!.' tn Ihe ....'l'olill cond usion that alamls l11e. 111C

t\ meritan BarA",oc i ~t ion SOl)'\ lhal l'ighty percent 01' lhe wm~·

ing plXlr and lhcpoor in Amcriea. whkh are making. up a greater
and greater perccl1Iage of all Aml.'ricans. Jo not have aCCl'~S to
legal ~rvice\ ami 10 ourcoun.... ThJt mean\ lhal for a lot of [X.'\'"
pic in America. the la\\ i\n't wonh much more than thc paper
t h~t ii's \\- rillen on. If thl.' law i\ to nk.'an \omething to people.it's
going 10 h~re 10 he arailahk Iothcpcople. orebe lhe people
will la~c the law into their own hand\ . All of us. whelhl.'r we he
t\nom:y Generalor whclha we hea personjust graduJling
fmlllCreighton. ha\'e;l \[X.'I.·ia l re'[XlIl.,ibilily to reachout and
hI.'lp Illhers. not neees\arily in winning vietorie, in thel"tIun
fllom. hut in mlunlt.'Cring 10 h'CJl a kidoutoflmublc. Jnd
..-oluntccring 10 he a nk.'ntur and anad\lll"ale. anJ \olullIl.'Cring In

help a communitymake ~ dillercnce. I t h i n ~ \\'e earl.
Anol ha afCa - if wc haw IlL'rfL'Cl laws ~nd a perfect 'ociety.

il won't mcan anYlhing if wedc, tmyourenvironmcnt. It has
heen an incn.."dihleexperientc to tlyaenM Ameriea anJ In visit
'0(1 many parts of America. havingheen usOO to my 'illlIthl."m tip
of Horida which I [o\'e 'IImUl·h. 1' aw hleak hillsi<ks where al,:iJ
rain hascuIdown fore'ts: I~w plaL.'Cs Ih;lt aretkspoiled by'
man's treatment of hi, or her enviwlllrk.'nl. It make~ ilen-n more
imponant for lawyers to rememhcr that it", not just people, hut
it's this hcautiful eJllh that we havea fC,'[X lnsihility for. And in
Ihc Ik panmelll of Justice. I W;lI1t to make,urethaI the emiwn
mental laws <Ire enforced a..vigoruusly a, [Xl'oSiblc. hili in temls

that people canunderstand andcan tr)" to \\urk with.
Civil rightsarc extremely important in terms ofensuring vig

ornus. fairenforcement inallareasin whichthe laws of this
country touch civil rights. hut civil rights won 'tmakeany differ
enceand thl.' right 10 equal education at agl.' eighteen won't muke
any difference if. through violence. youarc cut do\\non thc
streets of your community :II agethirteen. And fair housing
won't make anydifference if youdrift away into otherareas.
What we've got todo. :III of us. is focus on children and famihe,
and wor~ togetherto gin.' our youngstersanopportunity 10 gro\\
asstrong. ron..rrucuvc human hL:ings.

I \\a\ out at the Douglas County Drtl." llliollCenterabout
three hour, ago. talking to ""1Il1e dclinqucrn-, whohadbeen in
"'1Ok.' con-idcrahlr tr ouble. Out of tho\(' ~llUng people's mouths
cnmcx great wisdom: they have a lot to tell us. But u rcally
l"\II1lC' bark tileach nneof us.

1!l1I1k at the lawycrx in myoffice in Miami. ~trugg li ng togct
hreakfast on the table. togcnbc children nIT tn "'-'hool:10 getto
work. 10 geta caseuicdto talk to witnc..'iC" at6:JOat night: to
gel home.dinner oil the table. thechildren bathed. the htllllewnrk
done. only tostan again the next morning: to runerrand..on
Saturday's. gil tochurch on Sundays. andInstartpreparing for
trial Sunday night. They don'thaw quality time with their chil
dren. Somehow. law)er, in America should he ableto practice
law. both purcnrs achieve professional go~1s and dreamsand ' IK' ·

ces-cs. while at the sametime. if they chlKI~e to have children.
putti ngchildrenand family first. I think that will he thegreat
taskfor tawycrs in this
ne"tJ...'CaJc ;lIld in
years tu come. And
I think it's I,lnc of
ourchallcngcs.

OIlCof thl' rc;NlI1,

I love lawyl'r\ i, th~t

they em dn 'ill mueh
in tmns of ad\er\ity
anJ CriSiS. in tams of
chalk ngc. in tcnm of
ncw and hold and
innovalivc things.

It's a great lime to
he AllI.meyGcneral.
Thi\ ha..Ot.'t:n. andI think it",going to Clll1linuc to be.a
great adwntufC.

In response to 0 question obout combining agencies:
I will say that. from my expt' rienee in ~ l iami.1 u,ed10 won

der how the feJcmlgmemmentcould havc so many JitTerent
agencies doing thesank.' typeof imc~ligalinn and I wondered at
theduplication inell"ort. thl.' fragmentalion inelfon. and theturf
N UIes that en~lk..,j. I always thtlUght it wnuld he fun toeOioc tn
W,lshingtolland I ncw r dreanll-J I would have th:lloppollunity.
When I <l rri\'Cd in Wa, hi nglOn. I ';;lid that 1had madc nil judg
ment about mergeI'. hut that [was dedicated to tryingto avoid the
duplication. to end the fragmentation. and10 dcvelop a compre
hen..ive. clKlperativeelfoll hct\\-l'Cnthc agelll.'ie~ involved. The
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Vice Pre~itklll nf tlk' Lnited Slates ha, been.atfhe President'
request. involv ed in a muion.rlpcrformmcc rel'il'l\ -tudyuf 01 11 of
federal government tomake re(olll1llend,lliol\' a, Inhow to
make govcmmcut more clfcrtivc. more cos-effective. more ctfi
dent, and more customer friendly. chi/en friendly,

Apparently, the report with re'fX'l'l10 law enforcement wav
leaked,and included in thaieffort wuva rcconurcndanon. orat
Iea,t a tentativ e rccommcndauon. that the 1\l1l agencie-, DEA
and the FH I, he merged. I lllok d at it and concluded that mere
hadnot been. to III)' way of thinking, adcqunc ,tlllly tosupport
thattrruativc nxnmmcndation. and if people were seriously
glling turnnxidcr it. it I\a' limc that we studied it. There ha~

been exrcncive , tudy done. There are a lot of repertv; lhey'"e
come do,e 10 merger before: they've , taned it ' lopped it. curt
I'd it, stopped iI, -orhcrc's been a lot ofdi'l.'u"illll. I've<l,ked
the Deputy Altomey Cil'lleT;l1to review all thaI. to hcar from
e\'Cryoodycnncernl.'d, andtn makehi, rel'lllll nk'ndalion, . 1think
he will be dlling Ihat wilhin the Ill'Xt lenJay' or '0, and I will
th!.'n make a jUJg1ll1'1l\ oa~d on that report andany uthl'r m;.llen·
al that would he peninent.'

In response to 0 question obout gongs, youth violenle:
Well. Igal'e a IImg ' IX'L'Ch (al nOllll )hll.b)' tllxau~ Ihere\

not lme , implean""" l' r. I think there\ a Il'lkkney (If ,ome pI.'Ilple
to 'ay. ··Oh. he', a g:mg member. he', cnrmnitted a ~ri(IU '

l'rime, lock him upand throwthekey ,may." And fnr a lotof
young' ters, lAC \lo ill neler hil l e enough prj 'llll' if that i, our
~ole atti tude.

There are\lth~ rs Ihat ,ay, "Okay, 11'1\ gethimtried a, an
adult and s.:ntenl'ed lUthree yeaT\. We'll have l'llough pri,on
cell!- to huus.: him. mayne,if I,\'e're locky, fur lifty percen! Ill' th,lt

OnOo;tol...· ( ~ I, I'N .' , Ilk.' Atl,lITh'~ Gcocrat ~m1<lUlll.·."ti a deo.:i,ioo III

retain lhe [)rut; f,nh'l"l'C!llcnl Admini ,rrali"n J' ~ ' (1l"l.·i<lli/ .'d. ,inglc-m i,,~m

agencyinl'I',tit;arlnt; ill;,'ir rr;lm"~ i ng: inJ rug, . Millo imrrmc ."'lIIrJ i nal i,~\

alld ......t·cfr,'(rh.·u,..., h~ hallllg FI'lI Di m,:l<Jf I ~ ,ui , FI\'\'h1\',011'1' and chmi·

nJI,' ,wcrlOlf" ,1Il11lf1g JII '\lil.'c Ik pa.n J11l'nl ll lOlf'l 'OCllh 'lKh a, DEA. FBI.I;.lS

andthc Mat"hJI\ Scn kc.

sentence," [I' he's gut a drug problem. we don't treat himandwe
sendhimbad to thecommunity, If hi: come, fromihfficultcir
cumsunce.. where hcv con-tautly at rivk. wesend him back
without follow -up aftercare 01" support. That\ nut the \\ay
hl ilil it, •

~Iy pcrccpriou after fifteen yearsa- a prosec utor in Dade
('<\ttnty, i-, that ...n much can hedoneif we focu -, on preventiv e
nea-ure... ratherthan ju-t reacting tothe event. Kid, get into
gang' because lhey want tnhaw a sen-e llf Ix'ionging. The)
want some wlf-re' pel'l.They want -omcre-pccr from their
pl'l'r, . They wanuo he involved ina unit. I've been meeting with
former gang member- oolh insouthcentral Lo-, Angeles and
washington. andil i, a fa-cinatiug experience to talk with them
and have them describe how. in "Il1lle instance... . till' gangi, their
family. becausetill')' do nol hae c J family «nciure thai they can
anuch10. lthink \loe 1\;1\1' got10 startearly focll, ing on making
sure that parent' areoil! enough. wi,eenough,amlfluancially
able enough10 lake care of children: hy doing vuucthing about
teen pregn:mcy. making sureourchildren havea healthy start.
thatthey hale gooJ . l'llthtrueth'e educare. andthat age IL'm to
liv e involve, Head Slart ....I thatlhey are -upcrvi-cd.

I've jU~1 come from till, Dougla-, County !ktentiollCenter,
and I a-kedlhe kids-in trouble there. ""'hal wouldyou hal-e
donetnprevent it"!" "If we'd hall something ,lflenllt<lll, andafter
school andin theevenings . , : ' "Well. didyou have Ioorbull?"
"Yeah, wehad1'0010,111. burthen football season was over and
we didn'! have an) thing cl-c."

Those kids knell what \loa, working andwhat wa,n't work
ing, Tbere i, .....1 much weC;lI1 d oif we Innk at 1Ill' \\hole picture
of a childandthefamil y's life, ,I' 0PplN.-J III ju-t the narrow
focus nf a pro-ccutor. or 111' :1 scvcmb-gradc reacher. or ofan
elementary \(hool lcal'lll'r. Ill' of a pediatrician. we've gotto
lmk :11 thewhole pi"ture, uo ewrything wel'an til make the fam
ily 'lnlllg,gin: tIll' family sUppllrt, And in that in'lance,
,\ meril'a\ lendcncy i ~ III wail unlillhl'cri,is Il(XUrs,until the
child is aoo_\l-J andnegll'Ctl'd, not bya Il!oth\.'r \lo hndo\.""n 'IIOI C
hl'r child, oot oy a Il!nther who hit, rC:JCh\.-J herwit', endand
dll(',n't have any ,uPll(l!'t group 10 go to: nr .....'C a oehild endupin
foster care tx'Cau~ a mother ha~ aou-.ed himju,IIx'l',llI~ ,he\
readll'tllhe end(If ha rope anddidn't knl)w where lu lum.
Th•.'re i, a lot we can dll if we f(leu~ nn prelenlion, if we male
an ime,lment inchildren an inle,lmenl inour future.

In response to 0 question regording sentendng guidennes:
Florida had -.cntL'llI:ing guideline, andminimum mandatOt)i

semencl.'S, [ think el"l'n Ix-fore the fet.kra l gOl"l'mtlll'nl orl'l~nilitl

Iy althe sallle tim,' federal minimum tnandatoril', wen'hring
enal"ll-J, Floridadidn't put it, <Hlll:l!"' where il... law, were, and"o{l

it didn't pnwide lhe pri"llll cell, togo with theminimum manda
lOr)' ~nleJll"e, . Con-.eljuemly, for theIa.'l~\era[ ye:ll'> in
"lorida, theawmge ~ntelll:e being'-l.'m,-J hy Flurida\ prisllllm
i, only twenty to thiny percent of thewntencl.'. hl'l'au-.e \)1' a h i
eralcourt order ,eninga populalion caponourpri,on,. lbis is
\'Cry fru'trJling when we -.ee some lX'0p1e in Florida.... pri'iOn,
\I hll were not \'inll'nl serving minimum mamlahll)"-.cntences
whileJangemus o1TenJeT\ aregellingout in reducl-J lime,
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T
he l.egi...lauv e Chamber of the
Omaha-Douglas County Civic
Center j ... theater: Its runkvof

green-plush auditorium seat-, slope
downward along carpeted ai-le... toward
the focal point of the roo m. the raised

des" at which the lawmakers "it facing
the uudiencc.

The lighting is theatrical. 100. with
Klieg-like fixtures aimed atthe arced
wooden bench. highlighting the fcur ures
of theofficia l... in a semi-darkened arena.

The supporting cav ofcity clerks and
bureaucrat- sits either at the side (I f the
bad. of tbe "set." while a seemingly end
Ie, s throngof citizcn-, streams up III a 1\)\

uum giving -cripr ro this real-l ifedmrna
with their pleading..and excu-e..: venting
their frustrationsmer wrong.... both real
and perceived.

In the em of public ,1("("(' ...... television.
the work of the Omaha City Council can
be seen ineverycable horne. not ju-t
"livc'tbut in repented broadcasts. 11K'
members ofrhc City Council become to
their groupies a IOI,:a[ versionof the
cclcbr iticcihat C-SPr\~ has made of rbe
familiar faces in Congress.

The plot of this civic theater i-, very
much the same. week after week: upplica
tionc for liquor licenses: appeal, from
udmirnvrativedecisions: condem nations
of buildi ngs: requests for zoning.

The cast of leading players change, at
the public will. however. ln the springof
1993. Omaha City Councilrncrnbcr and
Creighton Law alum Lee Terry, 'X7, was
joined by Brenda warren Council. '77.
Council wa..elected to fillthe vacancy
in the di..trict rcprc-cmcd by another
Creighton Law alum. FredConley, '8(1.
who had decided lll.)( to Sl..'t.'k re-election.

It i..clear that. injuct a few rnon th-, of
CityCouncil service. Brenda Council ha,
earned star ..nun.. in her hometown.

Council i..the fir..t African-American
woman to serveon theOmaha City
Council. But thi.. i.. not her first tour of

duty in public office. Upon election to
city government. ..he left an eleven-year
tenurea, a member of the Omaha Board
of Education(\\ here. among otheroffices.

shehad served as president ).
Govcrnmcm serviceis an avocation

forCounci l. Iler "real job' i..a..Senior
Counsel for the Union Pacific Railroad
Co. StK:'" beenworking for the railroad
since 19XO, when ..he left the Xarional
Labor Relation.. Hoard. havi ng sc....'cd
as a field attorney since the year of her
graduation from Creighton.

The City Council's public meetings
include moments o f nail-biting excite
ment and political tension. ..uch a..the
collision between Mayor PJ. Morgan
and the lawmakersover adoption of a
loc al gun-controlordinance. ~ I{l\t of the
time. hl l\\ t'\ cr. the mceung-, require the
patienceof Job and-for Council mcrn
bcrs intent on doing a thorough job-
the eye, of .. haw k.

It is clear that.

injust a few months

ofCitvCounci l-
service. BrendaCouncil

has earned star status

inher hometown.

Consider: A typical meeting may have
sixty or more ucms on the agenda. most
of themdealing with .... berber In tear
downan already collapsing building. or
whctbcra tavernmay hav e an outdoor
"beer garden: ' or whether thecity'velab
orate male of zoningregulations ch ou td
be .... aivedfor a project which will "create
jobs." Thereare reams and reams of
paper placed before City Council mcm
bers by the staffof City Clerk Mary
Galligan Comcu. who is charged with
reading the language of new ordinances
and recording the voteby calling the roll.

Brenda Council reads- ..tudic..- all of
the paper work. During a hearing on an
application for a liquor license recently.



sbc leaned forward. looking moreimcnrly
at the forme in from of her. pau-ed. and.
with her 1.')'1." pee ring uvcr the top of her
hen-rimn»..-d glav'ot..... a, l e-d theapplicant
if the signature 011 onc page ""a, rbe --amI.'
a' that tc·n or twelve page' deeper into
the pileof paper.

They were different: the upphcam
'[niggled with an cxphnuuion. knowing
that hisoversight had heel! spotted.

Some lllay wonder: I, thivjust the
focu-, the high ene~y level Ill'a newcom
er to d ty government"Will it wearoff a..
..he becomes comfortable en the job?

Not ac'cording10 peoplewho have
llltl.... n Brenda
COUJl("il and worked
with her for man}
)"C'I!"'.

AI the Union
Pad lie her , p..'I.,'i 'llty
i.. labor law. that
unique and arranc•
breed of labor law
.... hich povcm..rela
til")\ between the rail
carriere and their
employees. Butsbe
ha-, ,II\(I been in
volvcd in legal busi
Ilt'\\ relating to the
vavr real estate hold
ing' und acquisitions
of the tran...portation
company.

1.dIIT)' wzorek.
another SeniorCoun-cl at U.P. who
joined the company following , Iinl, in the
Army und at a huge washington. D.C.
law llml. \JY\ that Coulk.'i l··pulh great
.... eight.. for Iht' ..."mpan). WlOrek charJl'·
I...·ri,...-d Councila, a trul) diligcnt. hard·
\\orking lawyerwho i, re\p..'I..·Il-d
thmughout the Union Pa...- ific.

"Wh,lt I like ahout hl'r slyle of lawyer
ing i, Ihc fact that ...he under... tand, the
nu,ulI.'c, of compkx i' ,ue.... She', nllt ju..t
'righ,' on the law. bUl , hc is pragmatic
and can gra..p Ihc polilb of a problem: '
WlOccl, a Gt'Orgetown lawyer whodid
hi, unl.k'rgmdu'ltt· worl al Creighton.
, lfC\",,-d.

Ore might imagine that a politically
active lawyer for a laf',! c•c·orporalion
could he temptc'IJ to wink at on-the-job
re....poncibilirie.... anJ focuvon the .... nrldof
government. NOl .;1,) withhi... colleague.
W/orel adJ". "She ha-, al\\a)' dorc her
share of her work and h,l.\ been calledon
to undertake other ussignrncnts ,I"well.

"Forexample.she ha, a wonderful
outlook on the issue of diversity within
the compunyl can't tell )OU how many
I'I' \.;. force, \he has servedOil to keep U,P,
ahead(If the curve in human n:latilll1\
ivsucs." Wmrel nute\.

Brenda Council begun her life nolfar

from the d owntown Omaha horne' of
City Hall. the Union Pacific Railroad. ard
Creighlon 1,..;1 \\ School. 1\ ' a t'hild nn the:
:\'orth Side allending I..olhmp Elementary
School-at 22ndaoo LOlhrop Slfl'Ch
Council thought \he .....anll-d tn bc a
",,-hoolll'aCtk.'f. Latt'r ,he allcndt"d Hor.tl'e

~bnn Junior High St'hnol aoo Central
High. ,till dreaming of o...,,-·mning. a
1C:'lchl.' r like tho\l.' IIlt'mop.; , hI.' so
admired.

She did go on to thl.' Univer, ityof
Nchm...kaat Lincoln to cam a dl'grec in
t'l.1ucation inju,t thr...'C year... BUI Ihe fall
foll()win~ her gmduatinn frum cnlle~e in
lhe \umIT\l,.'I" of 197.... ,he \\a..enmllcdal

the La w School. Three years later,Ik'
""a' on her .... a) to " ansa' Cit)' and ajoh
wuh the National l...borRelation- Hoard.
"here \he !lI'fi'J ocr interest in Iaht,..
relatinn,.

Wh en BrendaCouncil came borne 10

work for the Union Pacific. she wa-, the
li rs! Africun-Amcriom unomey the com
pany hired.

Within ju...[ two ye,lf'" sheembarked
on her political career. She ran for
und wa' electedl\~he OmahaSl'hoo!
Board.

When it became apparent that Frc'I.!
Conley-c-wbo had becntbe first African

American elected
to theCil)
Council-cwould
not run for another
term. Council
seized the chance
for ,I newopp ortu
nit)' to get
involved in pro
moti ng buvinco,
development in
the area \\ here ,flc
wa, hom.

She told cam
pngn audcuces
that economic
development grJe',
hand-in-hand wnh
human develop
mcnr. More job, .
better hou sing.

and a consi..lent level of cit)' services
wereall focuse,of hercampaign, LN
May. Brenda CoullI..'illt'ftthc Board of
F.ducalion to o...'I..'OIlk' a CityCouncil
nk'mbcr.

She wa, an admcate for youlh in lhe
-.coool, po..ilion. and her Ile"" joh wilh the
OmahaCil) Coundl 'lill ca"l\ her in Ihat
mk fmm tink' to lirnl.'. At a recent ,pc.'I.:,,:h
tn ,m Aml'ric,lIl Government ckL" .it
South High S...-huol.Counci l addre\\ed
Ihe prnhlcm of youth violence, an i"ut'
...he understand, h'l" an impacton the
quality of educaliona child recei\'e,
and on the qU;tlily of life a community
llIayenJo),_



She told the sophomores. "Jthink we
commit fo lly if we think the chy i......olcly
respon..iblc for addre.....ing the issueof
youth v-iolence.

"We can't look to one particular
avenuefor IhI: ..elutionto thi- problem."
..he ..rated.

You have 10 begin with ba..ics. Counci l
explained. The firct tep i... to a...k. "Why
i... it Ihat ..orne youth lind it ncc c.....al") 10

carry gun and knive and 10 U\C gun... and
knive ... to olve problem...?"

She quickly added that some young
peopleoften re...pond that Ihcy have noth
ing to do. Council then said that lack of
employment also creates problem.... "hut it
doc ..n't explain why nine-year-old,
threaten c..ch other with guns: '

ForCouncil. a large part of the ..olu
lion 1ll;IYlie wnb the young people them
\Ch'e~. She told thi......tudcnr group that
tee n-agers do nOI realizethe cnormouv
influence they haveO'er one another
.... ben Ihl:y attackor condone certain
behavior.

And what partdo the adult... play"
Council said that theycan he role mod el...
"Theycan ..howchildren ho.... to resolve
conflicts in a re..pcn-ible manner:' ...he
cxplamcd.

On the day of her vi..it with the South
High ...lUden"'- thl:City Coullril \l.a.....Iill
deliberating a gun·control tlrdinance
whit.'h h,IS... ince p.....sed.

It .....as evident thai Brenda ('(lund l
W,IS dipping into the same comhination
of intelligence. pragmati...m. and l'lHlsen
...u...-huildi ng Ihat her colleague Larry
WlOrek ...aid distingui hed her job perfor-
manl'C al the U.P.. for he wld lhe ...ophn-
more... "Thi... ordinance in and of il>;clf
cannol ~ol\"e the problem.bUI it can be
oncdimen..ion in a mullidilTh."n..ional
\OIUlion.··

She then tickedoff other dimt.'n... ion...
of lhe- ~olution: employmem. recrealion.
and mechani",n... lo re",-)lw familycrise....

On anolhertlCca..ion in Xov-ember.
Council wa.. a member of a p;mel of
young govemml:ntoflicials appearing
befnrt.' LC;lder..hip Omaha. a pmgrmn
spolN lred by the Grealer Omaha

Chamber of Commerce for bu-ine..... and
profe......ional people in theearly stage... of
their careers. The otherofficialson panel
\I. ere StaleSenatorBrad A~hford-who

earned his J.D. al Creighton the ..pring
beforeCouncil began her first year-and
Steve \h:Coll i ~lcr. nthree-tcrm member
of tbe Douglas County Board.

The que...tion beingdiscussed wa...:
"What are the guiding principle,or traits

"You've got to have
the courage

ofyour convictions:'

one must hav-e to he an hnnt.> ...t ptlliti 
cian"!"

Someone ~aid. "Thai's ea...y. Couragl:
and the ...kill in educale:'

Coundl jU lll{X'd inlo Ihe open. infor
malgive-and-Iakt.> Ill' the dj"Cu...~ion.
quickly agreeing." r \ t.> had to make
Ihou...md..of dt.>,d ..iuns in puhlicoffice.
It\ just TKlI pu",ihle 10 wring yourhand...
0\-1."1'lht:m. You' ve gOI to hav-e the'
courageof your conv·jClinn~.

"Thai coml:s fmln spending long. and
\Omelimes ledious hOUT\ finding all ihe
fal.'hand listening 10 e\'el')0ne who want~

10 hav\.' a :-.ay:' ~ht.> added.
"But you also havt.> 10 spend a lot of

patknt hour... explaining what got.'l:mment
drll;'''' and why the oc...t re~ul t may not oc

what a given con...tituent wants right at
thai minute:'

She later noted tha1youcan'tlet the
fact thai "only;t handful of people ( '01111.'

10 a meeting. Of that you lllU...1pauenrly
explain the " linepointa dozen rime, a
day gl.'t you down: '

It j..evident when anyone enters IhI.'
Lcgi ... lativeChamber during an Omaha
City Council meeting that Brenda
Council ha-, ...pent longand tediouv hour..
~ludyi ng every itemon the agenda.

II i... al-o evident. if one were to follow
her around any week of the year. that ...he
h.e, nileother trait which i... theenvy of all
her peers: boundless. exuberant energy.

She ca...ually mentioned 10 the
Leadership Omaha cla...s the breakfast.
dinner, and evening meeungs she had
attended that week alone. fr om neighbor
hood improvement gmups. to -chool ccr
ernonic-. 10 service clubs.

One t,o\CT\ cr noted that everyone in
each of IhO'>C group"would goaway
thinking thai their interests were theonly
thing important to the intense. youthful
Cily Counci l member,

Hrenda Counci l-c-corporarc unomcy,
past pre... idem of the Omaha Board of
Education. member of theCityCouncil-c.
choo-es 10 live on Omaha's Xorth Side. to
live in the same ncighhtlrh{XxJ where ~he

grew lip. She and her hu~ha11tJ. Olha, a
profc... ... ionaillori... t. and hi... son. share a
l'ol1 t!lll11iniu1I1 within the ...hadllwIll'
Lothrop Schtxll.

Some oh~T\'ers might ...ay that Brenda
Council ChIXI~'" to live in her old neigh
lxllfllxxllx'Causc it is comfortahle. or
ht.'t:au>;c il i ~ c1()~ 10 U.P. he:ldquartl'T\ or
Ihe city-t.'oullIy building j u~t dtlwllIown.

In lruth. al home. in herold neighlx".·
htxxJ. Ihi... ta!cllIed attorney luffit.'t1law·
maker live... ncar her roolswhere. con
\Ciou~ly or TKlI. ~hc >;CT\e~ 3.>; a mil.' model
10 hundred... of young kids who Ihcm
'ChI.'''' hav'e a dream ahoul making a ~uc

l'C...... of thl.'i r l i v ' e~ and giving "Ilml:thing
llack Itl their communilY.

hy Ridw nJl:". SIIlfRrI/('
Pmfi-'.I'.I"llr (1'1.(111'



1938
WI LLlA\ l D. REDLEof Sheridan.
Wyoming. retired after 50 ycar~ of practice.

Clt' lI/ell l JJ. Ih fe>r.\ /'11 '.)}

19~3

A, ELAI1\"E [X)l)SO~ HOell of
Omaha. Nehrucku. marked her 50tn
anniversary of membership in the
Nchmcka Stale Bar Association.

WAR REi'l C. SCl I R E~I I'P nf Omaha,

Nebraska. marked his 50lh anniversary
of membership in the Nebraska State Bar
A.,...ociarion.

ARA\lIt\/ A B. SNYDER of San Marco.
California. marked his 50th anniversary
of membership inthe Nebraska State Bar
Acsoc iation.

1951
H()~()RABLE

P(\ULJ.
HICK \-IA :\!
of Omaha.
Nebraska. re
tired from the
D ouglas County
District Court
bench.

1952
1I0 S0 RABLE ROBERT V.
HUR KHARDof'Omaha.Nchmska, is the
presidi ng judge oft he Douglas County
District Court.

EL'GEl\EJ.CO~~OR of Clive. Iowa.
retired from Allied Insurance Group of
Des Moines. lowu.

1957
RICHARI) E. CROKER 01" Omaha.
Nebraska. was named "Boss of the Year"
by the Omaha Legal Secretaries
As..ociarion.

HO~OR'\HI.E JAM1~~ P. ~ 1 0~Er' "I.
Omaha. Ncbru..ka. retired from the
Nebraska Worker\ Compensation C(IUr!

bench ,1IId wu..appointed by Governor
Nelson to rbc District -l '<.'al in the
Nebm-kn Lc gi..huure.

AR:\IOLD J. STERN of Omaha.
Nebraska, i.. a Fellow 01' the Nehraska
State Bar A..-oci..lion.

19611
J, TERRY ;>.l ACNAM ARA ofOmaha.
Ncbra..ka. i..Consutuuuro the Executive
Council of the Omaha Bar Association.

1961
JOliN R. DOUGLAS of Omaha.
Nebraska. is Pr esident-Elect of the
Omaha Bar Avsociation.

1963
~l ICHAEI . J . f\.10 0NEY of Omaha.
Nehru..ka. isa FeIlO\\' of IhL' American
College of Trial Lawyers.

RICHARD E ROWLEY. II, ofClovi..,
New Mexico. received the Disunguishcd
Service Award from the NL'w Mexico
Stale Bar. and is the President-Elect ofthe
Weslr:m SIllies Bar Conference.

lion. Mid wl'! McGill 'M

1966
1I0 !\ORABLE THO;>'lAS D.
THALKEN" of Omaha. Nebraska. is on
the ExecutiveCouncil ofthe Omaha Bar
Association.



1968
STEPHENR. LUNDHOLM of Omaha.
Ncbra-ka. is on the Executive Council of
the Omaha Bar Association.

,-nCIIAEL R.O· ~ I A I.LEY of Omaha.
Nebraska. is Treasurer-Elec t of the
Omaha Bar A..-ociation.

HOWAR D P. OLSE:-.J. JR.. of Scottsbluff
Nebraska. wasgiven the G•.'urge H.
Turner Award by the Nebraska Bar
Asvciation for supporting vital
Asvci.uion interests the pasttwo year...
includingthe Nebra..ka Court of Appc..Is.
judicial redistricting. NSBA finances. and
opposition to a sales lax on service...

1969
DONALD B. FIELDER of Omaha.
Nebraska. performed "Cla rence Darro w"
a nne-man play at the Firehouse Dinner
Th1.'31rc .

19711
BRUCE G. ~1ASO~ of Omaha.
Nebraska. started his own private practice.

1971
DENZEL R. BUSICKof Grand Island.
Nebraska. is 0 11 the American Board of
Professional l.iabilhy Attorney....

JERRY SLUSKY of Omaha.Xebm...ke.
i... president of the Jcwi...h Federation of
Omaha.

1972
THO\IAS c. \IARFISI of Omaha.
Nebra...ka. i... Omaha City Personnel
Director.

HO~ORABLE CLARE~CE B.
rvI ELDRUM. JR.. of Council Bluffs. Iowa.
is a Pottawauaruic County magistrate.

1973
RONALD L EGGERS ( If Omaha.
Nebraska. joined the linn of Gross &
Wekh .

HO:"\ORABLE GERALD E. \lORA~
of Omaha. Ncbra...ka. was appointed to
the Douglas County District Court bench.

BRr CE c. ROHDE of Omaha.
Nebra...ka. is a Fellow of the Ncbnu...ka
State Bar Foundation.

71u !/I/II.~ 1. Slul/lwker. '73. l ij ' ()/Il11 ha ,

Nl'lm l.lkll, ptavedthe r ote ofNicky
" m lll'in in "Funny Girl" (1/ thl'
((!/Il ll11/11i 1\' PI(/\"IIIIIISt'.

1 97~

J. MICIIAEL COFH:Y of Omaha.
Ncbra...ka. is on the Exec utive Council of
the Omaha Bar A...sociution

FRASKJ. HUlFLESS of Omaha.
Nebraska. is County Attorney for
Jefferson County 1001. a.

JOII:\" A. \ IC\IA:"\US of Staten Island.
Xcw York. is a....sociated \.\ ith Conway.
Farrell.Curtin & Kelly, P.c.

Class of 19~8 Reuniun

2S

~lICIIAEL P. :\10RANof Houston.
Texas. is vice president and general
counsel of the pipeline and liquids group
of Tnmswestcm Pipeline Company.

ROBERTD. ~1ULLIN. JR..of Omuhu.
Nebraska. is a Fellow of the Ncbrasku
Stale Bur Foundation,

1I0~ORABLE MAURICE S.
RED\ IO:--JD of South Sioux Cit)'.
Nebraska, is a district judge in Nebraska's
sixth district.

REGI:'-:A C. WILLIAMS of Austin.
Texas. i\ of counsel for Davie&
Wilkerson. P.e.



55 Years~o
(fn un the Omaha world-Herald )

As indic ated here. Gertrud e Marti n. first-year studen t in the Creighton
un ivers ity school of law. has been having qu ite' ;1 lime- with her school
req uiremen ts. A daughte r of Paul Mart in. forme r dean of Crcigjuon's

law schoo l. Gertrude weig hs onl y 90 pou nds. Her law texthooks weig h
ap proxtnuuc ty 40 pounds. T hus she is usually trailed ubout rhc campus by a
hus ky male who currie ... som e of the hook... . Willard Smith filled in on the joh

Monday. Howe ver. Gertrude hOI'" no troub le with the .... tudics. A 193M graduate
magna cum laude o f Unive rsi ty college. she was the first coed eve r 10
receive the honor,



CREIGHTON ~~
UNIVERSITY \ .. f .

School of Law
r...oo C,lli forni.l 1'1,1/ ,1
Omaha, Nebr.l',".l N\17~
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