
BEFORE THE NEBRASKA TAX EQUALIZATION AND REVIEW 
COMMISSION 

NEBRASKA DISTRICT OF THE 
LUTHERAN CHURCH
Iv1ISSOUR1 SYNOD 

Appellant, 

vs. 

) 
) 

) 
) 

) 
) 

) 

) 

CASE N0.96E-8 

FINDINGS A..~D ORDERS 

) 
LANCASTER COUNTY BOARD OF ) 
EQUALIZATION, ) 

Appellee. 

Appearances: 

For the Appellant: 

For the Appellee: 

) 

) 

Filed April 1 7, 1997 

Kermit A. Brashear III, Esq. 
800 Farnam Plaza 
1623 Farnam Street 
Omaha, NE 68102-2106. 

Diane M. Staab, Esq. 
Lancaster Deputy County Attorney 
555 South 1Oth Street 
Lincoln, NE 68508 

Before: Commissioners Edwards and Reynolds 

Edwards, for the Commission: 

SUMMARY OF DECISION 
The Commission finds that the action of the Lancaster Countv Board of 

Equalization was arbitrary and unreasonable in denying Appellant's request to 
exempt the total value of the parking lot adjacent to the chapel. The decision of the 
Lancaster County Board of Equalization is reversed. 
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NATURE OF THE CASE 

The Nebraska District of the Lutheran Church-Missouri Synod ("Appellant") 
is the ovvner of the Chapel parking lot located on the campus of the University of 
Nebraska, Lincoln. This is an appeal resulting from the denial of total exemption for 
the Lutheran Chapel parking lot. The lot is located on the University of Nebraska, 
Lincoln Campus. It is used by students attending class. No parking fee is charged, 
however, parking permits are issued vvith specified requirements that are not strictly 
enforced. Appellant contends that the parking provision is an outreach ministry as 
well as necessary for their staff and active participants. The Lancaster County Board 
of Equalization ("County") contends that student parking is the primary use of the 
parking lot, not an incidental use. County also contends that the Appellant has the 
burden of proof to show that the parking lot's use, as student parking, either furthers 
a religious purpose or is merely an incidental use of the property. Both parties 

· stipulated to the fact that the Appellant met four of the five prerequisites for 
property ta.,-x: exemption. The only issue before the Commission is the "exclusive" 
(predominant) use of the parking lot for exempt purposes. 

DUTIES OF THE PARTIES 

Any organization or society seeking a ta.'l: exemption provided for in Neb. Rev. 
Stat. §77 -202 ( 1996 Reissue) for any real or personal property, except motor vehicles, 
shall apply for exemption to the county assessor before January 1 of the year for 
which the exemption is sought on prescribed forms. The county assessor examines 
the application and recommends either taxable or exempt status for such property to 
the county board of equalization on or before February 1. There is a provision for 
late filing by waiver prior to July 1 of each year. Neb. Rev. Stat. § 77-202.01 ( 1996 
Reissue). The county board of equalization must hold a hearing between Feb1uary 1 
and June 1 upon 10 days notice to applicant. The county board of equalization shall 
grant or withhold ta.'l: exemption on the basis of the evidence, law, and regulations 
promulgated by the Property Ta.'l: Administrator. Within ten days thereafter, the 
board shall certify its decision to the applicant, the county assessor, and the Property 
Ta.'l: Administrator. Neb: Rev. Stat. §77 -202.02 ( 1996 Reissue). From such decision 
an appeal may be taken to the Ta.,'l: Equalization & Review Commission. The 
Commission shall hold a hearing upon ten days notice to the applicant and to the 
county board of equalization. Neb. Rev. Stat. §77 -202.06 ( 1996 Reissue). 
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ANALYSIS 

The Commission took judicial notice of the follov,lj_ng: the pleadings in Case 
File 96E-8; Nebraska Assessor's Reference J.Vfmzuals, Volumes 1 and 2; and Title 442 of 
the Administrative Code (Tax Equalization & Review Commission Rules and 
Regulations). Exhibits# 1 through #6 were offered without objection. Exhibit #7 is 
the Appellant's Brief, filed with the Commission March 10, 1997 and Exhibit #8 is 
the Appellee's Brief filed with the Commission March 20, 1997. 

Nebraska law requires five criteria to be met for persons, corporations or 
societies to be granted tax exempt status as educational, religious, charitable or 
cemetery entities. The five mandated criteria are ownership, exclusive use, no 
financial gain or profit, restricted alcoholic liquor sales and prohibited discrimination. 
The property must meet all five of the criteria for the exemption to be allowed. (Title 
316, Chapter 42, Regulation 42-006). The parties stipulated to four of the five 
mandated criteria. The only disputed criteria is the exclusive use of the property. 
Exclusive use is defined as "the predominant or primary use of the property as 
opposed to an incidental use thereof." Title 316, Chapter 42, Regulation 42-006.02. 

The Chapel has 63 parking stalls adjacent to it's building. None are marked 
or reserved for staff or participants in the Chapel acti\ljties or ·worship services. Both 
parties agree that the Chapel ·would require parking areas for their worship services 
and activities. Although no fee is charged to use the parking lot, parking permits are 
issued. The permit application requires a student to abide by the follmving tem1s and 
conditions: attendance at 3 worship services per month, no over night parking, and 
no parking is allowed on Nebraska Football game days. The permit is non
transferable. More permits are issued than there are parking stalls available, so it is 
on a first come, first served basis. There are no enforcement provisions for 
compliance with the application requirements. 

In previous years, a "goodwill offering" of $35.00 per year was encouraged but 
was discontinued subsequent to the denial of exemption by the Lancaster County 
Board of Equalization.in 1995. Appellant receives no monetary benefit from the 
student use of the parking lot. However, it is in direct competition with the parking 
lots in the downtown University area that do not benefit from a tax exempt status. 
Those parking lots, of course, charge a fee for. parking. 

Appellant contends that students who regularly worship at the Chapel are 
given the opportunity to park in the parking lot. County complains that no 
mechanism exists to show that those students actually using the parking lot are in 
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any way connected to the worship services and activities offered by the Chapel. 
They may be attending classes or activities in buildings other than the chapel with no 
religious intent or benefit. Furthen11ore, no evidence exists that those staff and 
students who do regularly participate in and attend worship services and activities are 
afforded any guarantee of available parking spaces as none are reserved or marked for 
that purpose. 

It is the use of the property as distinguished from the use of the income of the 
property that determines whether it is exempt from ta..xation. Appellant contends 
that free parking for clas·s and activity attendance in addition to Chapel worship 
services and activities is a method of "outreach", which is a religious purpose. 
However, Appellant cannot provide·any mechanism or method of verification that it 
is attaining it's goal. Students could be parking in the parking lot for whatever 
reason ·with no direct correlation between parking and attending any function 
sponsored by the Chapel. Furthermore, enhancement of religious instruction, 

·spiritual development, or worship is difficult to tie to parking stalls. However, 
Appellant receives no tangible benefit from allowing students free parking. There is 
no way to measure if this charitable act truly proves to be an outreach that brings 
young adults to services in the Chapel as well as prmiding parking for those truly 
involved -vvith the Chapel activities. On the other hand, there is no evidence from the 
Appellee to prove that this outreach is not successful. 

Appellant raised the question of partial exemptions for other church parking 
lots when having church suppers, bake sales, fund raisers etc. Those functions do not 
occur on an every day basis such as student parking at the University of Nebraska, 
Lincoln campus. Those parking lots are not located in downto\\11 Lincoln, where 
parking is at a premium and competition for those customers is high. Appellee stated 
that to the best of it's knowledge, no other church parking lot is partially taxed. 

Appellant requests that the Commission reverse Appellee's decision AND that 
"the parking lot be classified as tax exempt for so long a period as the use of the 
ParkingLot by the District does not change." Such a request cannot be granted. A 
properly granted exemption shall continue for a period of four years if the affidavit 
required is filed when due. The four-year period shall begin with years evenly 
divisible by four. Refer to Neb. Rev. Stat. §77-202.03 (l) (1996 Reissue). In any 
year, the county assessor or the county board may cause a review of any exemption to 
detem1ine whether the exemption is proper. Neb. Rev. Stat. §77-202.03 (5) (1996 
Reissue). Therefore, the only issue before the Commission is the exempt status for 
the Chapel parking lot for tax year 1996. 

The county assessor did mathematical calculations to attempt to arrive at a 
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representative, realistic figure that depicts the actual use of the parking lot. However, 
there is no tangible way to determine "what" propeny is befng exempted. Are there 
25.2 (63 parking stalls x 40% use) parking stalls used by students and if so, which 
parking stalls are they? Title 316, Chapter 42-006.02 states in peninent pan: 

In cases where it is detem1ined that the propeny, when 
considered as a whole, is not used exclusively for exempt 
purposes, but the propeny has a separate and distinct 
exempt use ·ponion and a separate and distinct non-exempt 
use ponion, ari exemption for the value of the ponion of 
the propeny used for exempt purposes shall be allowed. 
The value of the non exempt ponion must be determined 
and only the value attributable to the exempt use will be 
exempt from propeny tax. No exemption for a portion 
of tlze p1:operty is allowed 1vlzere the exempt and non-exempt uses 
are commingled and the properf:J' is not used exclusive01 for exempt 
purposes. (Emphasis added) 

County did not specify which parking stalls are considered exempt or which are 
considered ta.-xable. The exempt and non exempt use is clearly "commingled" in the 
instant case. Appellee therefore, must either exempt the entire propeny, or deny the 
requested exemption for the entire propeny. 

Determining what percent of use is "predominant" poses a second issue. Is 
40% of use a predominant or primary use or an incidental use? Webster's definition 
of "primary" states in pan, "first in order of time or development. Of first rank, 
imponance or value". Webster's definition of "predominant" states in pan, 
"having superior strength, influence, or authority". 

This issue is panicularly troublesome. If the parking stalls are used for four 
hours on Sunday for worship services, twelve hours per week for Bible studies, fony 
hours per week for student parking, but the lot is vacant nights, Saturdays, holidays, 
and between school semesters, ·which use is predominant? The 112 hours per week 
the parking lot is vacant represents 67% of the time. Student parking would 
constitute 24% of the time, Bible study 7% of the time, and worship services 2% of 
the time. Using the County's detem1ination that 60% of student parking is for 
Chapel uses (24% x 60% = 14.40%), the breakdown becomes: 
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\Vorship Services 2% Vacant-no use 67% 
Bible studies 7% Chapel uses 23% 
Chapel related Non Chapel related 
Student Parking 14% Student 12arking 10% 
Total Chapel Use 23% Total All Uses 100% 

From this exercise in allocating" time use", it is apparent that vacancy is the 
predominant time use at 67%: However, that interpretation is absurd and 
unreasonable. Chapel use is second at 23% and Nonexempt parking is at I 0%. From 
the evidence before the Commission, there is nothing to contradict the problem of 
propeny uses being commingled and the inability of either pany to identify the 
specific "separate a.nd distinct exempt use" ponion from the "separate and distinct 
non-exempt ponion" of the Chapel parking lot. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that 
evidence which has been made a pan of the record before it. No other information 
or e-vidence may be considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The 
Commission may, however, evaluate the evidence presented utilizing it's experience, 
technical competence, and specialized knowledge. Neb. Rev. Stat. §77 -5016 (5) 
(Reissue 1996). 

From the pleadings and the evidence the Commission finds and determines as 
follows: 
I. That the Appellant, Nebraska District of the Lutheran Church-Missouri Synod 

is the owner of the Lutheran Chapel Parking Lot located on Littles Sub. Co. 
Clerks Sub. Lot 32: C & D & Littles Sub. Whites Sub. Lots 1-3 & Little Sub. 
S l/2 E l/2 Lot 33, vvith an address of 1510 "Q" Street, in the City of Lincoln, 
Lancaster County, Nebraska. 

II. That the Appellant was dissatisfied with the Appellee's decision to allow only a 
panial exemption on the Lutheran Chapel parking lot. 

III. That the panies stipulated that only one of the five criteria mandated for 
allmving an exemption from real propeny taxes is at issue, with that one 
criteria being the "exclusive use" of the chapel parking lot. 

IV. That no tangible benefit is received by the Appellant for allowing free student 
parking for students that are a pan of their religious activities as well as for 
students that are not a pan of their services and activities. 

'i 



V. That County's failure to properly identify the exempt ponion of the parking 
lot is in violation of Title 316 Chapter 42-006.02's prohibition of exempting 
propeny that has exempt and nonexempt uses commingled and is therfore 
arbitranr and unreasonable. 

VI. That the dominant or primary use determination versus an occasional or 
incidental use vvithout specific identification of the propeny being granted 
exemption or denied exemption cannot be properly determined. 

VII. That all uses of the Chapel parking lot are for religious, charitable, or 
educational purposes. 

VIII. That no other church parking lot in Lincoln is panially exempt, nor are they 
monitored to determine who uses the parking lot or for what purpose. 

IX. That the Lancaster County Board of Equalization was arbitrary and 
unreasonable in denying total exemption for the Chapel parking lot. 

JURISDICTION 
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The jurisdiction of the T CL\: Equalization & Revievv Commission is set forth in 
Neb. Rev. Stat. §77-202.06 (Reissue 1996). 

STANDARD OF REVIEW 

The "Unreasonable or Arbitrarv" Standard 
before the Commission 

The TeL\: Equalization and Review Commission is not a coun. The 
Commission was created pursuant tO state law tO provide for an accessible and 
affordable system of review of valuation decisions. Under such circumstances, 
applying the standard devised by the Nebraska Supreme Coun tO the Commission 
\vould be presumptuous and ill-advised. 

Therefore, the Commission must adopt a standard applicable tO cases it hears 
and decides. This standard must be in keeping with the precept that tax laws are to 

be strictly construed, and construed in the light most favorable to the taxpayer. See, 
e.g., Nebraska Annual Conference of the United J\1ethodist Church v. Scotts Bluff County 
Board of'E1.ualbation, 243 Neb. 412,416,499 N.W.2d. 543,547 (1993), and Siou.r 
City and ';:1aci.fic R.R. v. ':ir!:lashington County, 3 Neb. 30, 32 (1873). In determining that 
standard, reson must be made to the language of the statute. The Nebraska Supreme 
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Coun has often held that statutory construction is a simple task. The Coun has held 
"In construing a statute, it is presumed that the Legislature intended a sensible rather 
than an absurd result. .. Statutory language is to be given its plain and ordinary 
meaning ... " j\1etropolitan Utilities i;Qist. v. 'F-win ~latte Natural Resources U-:Jist., 250 Ne 
442, 451, 550 N.W.2d 907, 913 (1996). 

Therefore, the standard is that set fonh in the statute. The word "arbitrarv" is 
defined in the Webster's New Collegiate Dictionary ( 1981) as "arising from vvill or 
caprice; selected at random or -vvithout reason;" and "unreasonable" is defined as "not 
governed by or acting according to reason, not conformable to reason; absurd; 
exceeding the bounds of reason or moderation." Under these definitions, the 
Commission must affirm the decision of a county board of equalization unless that 
decision was determined by will or caprice or selected at random; or if the board's 
decision was not governed by reason; was absurd; or exceeded the bounds of reason 

· or moderation. 

CONCLUSIONS OF LAW 

Statutory interpretation should never result in a decision which is absurd or 
unreasonable. To conclude that vacancy is the predominant use would be that. The 
actual use of the Chapel parking lot is for parking vehicles while students are 
involved in religious activities, educational activities, and parking is free for both 
such activities ·which fits the definition of a charitable use. B.erecm F-cundamelltal 
Church Council, -:tlzc. V Board of!S.:fuali:'Ultion of the Cowzry of !;,.ancaster Nebraska, 186 
Neb 431, 183 N.W. 2d 750 (1971) "The criteria is not what appellant is seeking to 
accomplish with its propeny, but rather what is actually done -vvith that propeny that 
establishes the nature of its use." Id., at 753. 

The Commission has carefully reviewed the pleadings in the case file, all 
exhibits, testimony, and the Briefs submitted by the parries. This case is difficult, 
because neither pany has well documented evidence to suppon their allegations and 
contentions. When legal counsel for the panies become involved, the issues rapidly 
turn to coun case cites, which are often out of context and easily misinterpreted. 
Considering that the statutes plainly state that exemptions are to be tightly construed 
and there are five mandated criteria that must be met, which are funher defined in 
Title 316, Chapter 42, the simple solution is to view the Chapel parking lot from 
those references. Five facts contribute the most weight to this decision: 

A. Appellee used a methodology that reaches a conclusion that violates Title 
316, Chapter 42-006.02 requirement that exempt and nonexempt uses may 



not be commingled. 

B. It is necessary that the Chapel have parking spaces for the staff and those 
students that are actively panicipating in ,worship services and related 
activities, although how many, and which ones were never identified by 
either party. 

C. All uses of the Chapel parking lot are for religious, educational, or 
charitable purposes. 

D. Appellant receives no tangible benefit from a]lovving any student to park 
free of charge whether or not directly affiliated vvith the Chapel. 

E. No other church parking lot in Lincoln is panially taxed nor is their 
parking monitored to determine who parks there or for what purpose. 
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The Commission must, therefore, and hereby does conclude as a matter of law 
that the Lancaster County Board of Equalization was arbitrary and unreasonable in 
denying Nebraska District of the Lutheran Church-Missouri Synod full exemption on 
the Lutheran Chapel parking lot. 

ORDER 

IT IS, THEREFORE, ORDERED as follows: 

I. That the 1 996 decision of the Lancaster County Board of Equalization is 
reversed. 

II. That a full exemption be allowed for the Nebraska District of the Lutheran 
Church-Nlissouri Synod ovvner of the Lutheran Chapel parking lot located on 
Littles Sub. Co. Clerks Sub. Lot 32: C & D & Littles Sub. Whites Sub. Lots 1-
3 &Little Sub. Sl/2 E1/2 Lot 33 vvith an address of 1510 "Q" St., in the City 
of Lincoln, Lancaster County, Nebraska. 

III. That pursuant to Neb. Rev. Stat. §77 -202.06 ( 1996 Reissue), this decision 
shall be mailed to the applicant, the Lancaster County Assessor, and the 
Lancaster County Board of.Equalization 

IV. That this decision, if no appeal is filed, shall be cenified within thirty days to 

the Lancaster County Treasurer, and the Lancaster Countv Assessor, and thev - - .; 
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shall correct their records accordingly. 

V. That each pany is to bear its ovvn costs in this matter 

IT IS SO ORDERED. 

Dated this 17th day of April, 1997. 

Mark P. Revnolds, Chairman . \ 


