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Reynolds, Chairman: 

NATURE OF THE CASE 

This appeal arises from a decision of the Dawson County Board of 
Equalization which denied ... an appeal as filed in regard to the disallowance of 
Homestead Exemption" of Appellant. No reason was given for the denial. 

An appeal from that decision was timely filed. Appellee filed a Demurrer in 
response to the appeal, alleging that the Commission '"has no jurisdiction over the 
matter." The Commission. after issuing a Notice of Hearing and holding said 
Hearing, ordered Appellee to file a more definite and certain Demurrer. Appellee 
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accordingly filed an Amended Demurrer, which alleged that the Commission has "no 
jurisdiction over a Homestead Exemption determination made for the tax year 1995, 
for the reason that said detemlination was made prior to the effective date of the Tax 
Equalization and Review Commission." 

PARTIES 

Appellant is a taxpayer and a resident of Dawson County. Appellee is the 
Dawson County Board of Equalization. 

DUTIES OF THE PARTIES 

A taxpayer seeking a Homestead Exemption in l 99 5 was required to file 
Nebraska Department of Revenue Form 458 ("Nebraska Homestead Exemption 
Application") prior to April 30, under Neb. Rev. Stat. §77-3512 ( 1995 Supp.). 
Further, the taxpayer must file with the application those fom1s prescribed by the 
Tax Commissioner of the State of Nebraska, which fom1s "shall contain provisions 
for the showing of all infom1ation which the Tax Comnlissioner may deem necessary . 
. . "Neb. Rev. Stat. §77-3510 (1995 Supp.). 

The county assessor must examine the application. and "shall detem1ine, 
except for income requirements, whether or not such application should be approved 
or rejected. If the application is approved, the county assessor shall make the same 
approved and sign the application. In case he or she finds that the exemption should 
not be allowed by reason of not being in confom1ity to law, the county assessor shall 
mark the application rejected and state thereon the reason for such rejection and sign 
the application. In any case when the county assessor rejects an application for 
exemption, he or she shall notify the applicant of such action by mailing vvritten 
notice to the applicant at the address shown in the application, which notice shall be 
mailed not later than May 31, ... The notice shall be on fom1s prescribed by the Tax 
Commissioner." Neb. Rev. Stat. §77-3516 (1995 Supp.) 

At the time the application was filed, the statutes provided that if a county 
assessor rejects an application for a homestead exemption, such applicant may 
''obtain a hearing before the county board of equalization by filing a \vritten 
complaint \Vith the county clerk within thirty days from receipt of the notice from 
the county assessor shovving such rejection. Such complaint shall specify his or her 
grievances and the pertinent facts in relation thereto, in ordinary and concise 
language and ·without repetition, and in such manner as to enable a person of 
common understanding to know what is intended ... The ta.'\.-payer shall have the 
right to appeal from the finding of the board with reference tO the application for 
homestead exemption, as prm,idt:d by law for appeals from the· counry board of equalization 
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on questio11s of valuation of property, and the appeal shall be taken in the same manner and 
subject to the same requirements." Neb. Rev. Stat. §77 -3519 (Reissue 1990). (Emphasis 
added). 

However, that section was amended effective January 1, 1996, and provided as 
follows: such applicant may "obtain a hearing before the county board of 
equalization by filing a written complaint with the county. clerk within thirty days 
from receipt of the notice from the county assessor showing such rejection. Such 
complaint shall specify his or her grievances and the pertinent facts in relation 
thereto, in ordinary and concise language and without repetition, and in such manner 
as to enable a person of common understanding to know what is intended ... The 
taxpayer shall have the right to appeal from the finding of the board with reference to 
the application for homestead exemption to the Tax Equalization and Review 
Commissio11." Neb. Rev. Stat. §77-3519 (1995 Supp.). (Emphasis added). 

FINDINGS OF FACT 

Appellant filed a Nebraska Homestead Exemption Application, (Exhibit 1) 
Nebraska Department of Revenue Fom1 458) and a Physician's Certification of 
Disability for Homestead Exemption (Exhibit 2, Nebraska Department of Revenue 
Fom1 458B), as required by Nebraska State Law and the Rules and Regulations of 
the Nebraska Department of Revenue. Those Rules and Regulations are incorporated 
herein by reference, and made a pan of the record herein. Both documents are dated 
April 27, 1995. Tite deadline for filing the application, under Neb. Rev. Stat. §77-
3512 ( 1995 Supp.) was April 30, 1995. 

The Dawson County Assessor approved the application on April27, 1995. 
(Exhibit 1 ). According to the Property Record Card of the Dawson County Assessor 
(Exhibit 4), the property was originally valued at One Hundred and Si.A"teen 
Thousand Dollars ($116,000) for 1995 by the Dawson County Assessor. There is a 
later entry on the card, which sho·ws that the value was reduced to One Hundred and 
Eight Thousand Three Hundred Dollars ($108,300). According to the testimony of 
the Dawson County Assessor, that reduction in assessed value was the direct result of 
the Appellant protesting the original valuation. Appellant did not appeal that 
decision of Appellee, and the reduced valuation is the value of the subject property 
for 1995. 

The record next shows that Appellant was notified by a letter dated October 
12, 1995, that the Dawson County Assessor had rejected the application. (Exhibit 
3). The Dawson County Assessor stated in the letter of rejection that the Appellant 
had thirty days from the date of the letter to file an appeal with the Dawson County 
Board of Equalization. (See Neb. Rev. Stat. §77-3519 (1995 Supp.)) Appellant 
accordingly filed a protest with the Dawson County Clerk on the 13th day of 
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November, 1995. (Exhibit 5, page 3). 

The only infom1ation contained in the request for hearing was a request WT o 
equalize with other propenies within inter county (sic) and or intra county for 
homestead exemption." (Exhibit 5, page 3). According to the records of Appellee, a 
hearing was held on the matter on December I , 1 99 5. According to those same 
records, "No action was taken by the Board." (Exhibit 5, page 3.) 

Appellee neA.'t considered the matter at a meeting held March I, 1996. The 
minutes of the meeting reflect the following: "Kun McBride, Deputy County 
Attorney advised the Board that at the December meeting the Board of Equalization 
had made a Motion which Motion died due to lack of a second and no funher action 
was taken by the Board at that time. Deputy Attorney (sic) McBride advised the 
Board needed to either deny or approve the Appeal." (Exhibit 5, page 7). The 
Appellee then passed a motion which denied "the Appeal of Richard Helvey as filed 
in regard to the disallowance of a Homestead Exemption." (Exhibit 5, page 4). 

Appellant thereafter filed an appeal v\ith the Commission on the I 1 th day of 
March, 1996. 

We therefore find as follows: 

I. That the homestead application was timely tlled, and complied v\ith all 
statutory and regulatory requirements. 

II. That the value of the propeny for which Appellant sought a homestead 
exemption for 1995 was One Hundred and Eight Thousand Three Hundred 
Dollars ($1 08,300). (Exhibit 4). 

III. That the value of the subject propeny exceeded the maximum value allowed 
for homestead exemptions under Neb. Rev. Stat. §77-3507(1) (199-l Cum. 
Supp.). 

IV. That the Dawson County Assessor issued a letter of rejection of the 
Homestead Application on October 12, 1995, in contravention of Neb. Rev. 
Stat. §77-3516 (1995 Supp.). That statute requires the county assessor issue 
any letter of rejection prior to May 31, 1995. However, this action was not 
complained of by Appellant, and therefore will not be considered at issue here. 

V. That the homestead application was rejected pursuant to Neb. Rev. Stat. § 77-
3505.02 ( 1994 Cum. Supp.) since the value of the subject propeny exceeded 
$100,000. (Exhibit 3 ). 

VI. That Appellant timely requested a hearing before Appellee as required by ~eb. 
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Rev. Stat. §77-3519 (1995 Supp.). 

VII. That the basis of the request for hearing before Appellee was to adjust the 
value of the subject property, on the basis of a lack of inter county and intra 
county equalization. (Exhibit 5, page 3). 

JURISDICTION 

Neb. Rev. Stat. § 77-5007 ( 1995 Supp.), as amended by Legislative Bill I 038, 
enacted by the Legislature during the Second Session, and signed into law by the 
Governor on March 20, 1996) provides "The commission has the power and duty to 
hear and detem1ine appeals of: ... 

(7) Decisions of any county board of equalization granting or rejecting an 
application for a homestead exemption; 

( 8) Any other decision of any county board of equalization;" 

Furthermore, Neb. Rev. Stat. §77-3519 (1995 Supp.) states "The ta\.-payer 
shall have the right to appeal from the findings of the board \\ith reference to the 
application for homestead exemption to the Tax Equalization and Review 
Commission." (Effective date January l, 1996). · 

STANDARD OF REVIEW 

Neb. Rev. Stat. §77-1510 (1995 Supp.) states -Appeals may be taken from any 
action of the county board of equalization to the Tax Equalization and Review 
Commission in accordance with the Tax Equalization and Review Commission Act." 

The statutes also provide that "The Tax Equalization and Review commission 
shall hear appeals ... taken under section 77-1510 as in equity and without a jury 
and detem1ine anew all questions raised before the county board of equalization 
which relate to the liability of the property to assessment, or the amount thereof." 

Neb. Rev. Stat. §77-1511(1995 Supp.) provides in peninent pan "The 
commission shall affim1 the action taken by the board unless e'idence is adduced 
establishing that the action of the board was unreasonable or arbitrary or unless 
evidence is adduced establishing that the property of the appellant is assessed too 
low.n 
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CONCLUSIONS OF LAW 

I. 
THE COMMISSION HAS JURISDICTION TO HEAR THE CASE. 

Appellee urges the Commission to adopt the position that it has no 
jurisdiction to hear this case since the subject matter arose in 1995. In support of 
that position, Appellee's Amended Demurrer makes the bald assertion that "said 
detemunation was made prior to the effective date of the Tax Equalization and 
Review Commissio~l." However, the minutes of the March 1, 1996, meeting of 
Appellee directly contradict this position. Those minutes show that counsel for 
Appellee advised the Board that it had not taken action on the request for hearing. 
Appellee then, on March 1, 1 996. passed a motion denying the appeal. 

In order for the Commission to adopt the position urged by Appellee, the 
Commission must find as a matter of law that either (I) that a decision made by a 
county board of equalization on March l, 1996, is somehow retroactive to 1995, or 
( 2) that the statutes in effect at the time of the filing the original application govern 
all subsequent proceedings, including appeals. 

There is no basis in law or in fact for making a such a finding as proposed 
under the Hrst scenario. Therefore. no such finding will be made. The second 
scenario requires only somewhat more analysis. 

Appellant filed his application for homestead application on April 27, 1995. 
Neb. Rev. Stat. §77-3519 (Reissue 1990) provided that appeals would be taken from 
the decision of the county board of equalization "as provided for by law." At that 
time, such an appeal would be prosecuted to the District Coun. 

~eb. Rev. Stat. §77-3519 was amended with an effective date of January l, 
1996. On that date, and thereafter. appeals would be taken to the Tax Equalization 
and Re\ iew Commission. 

The issue may be framed therefore, as when does a statutory amendment 
become effective? The Nebraska Supreme Court has addressed this question and 
issued the following guidelines: 

" ... a substantive law is one which creates a right or remedy and ... a 
proceduralbw provides the method by which a substantive right is 
exercised. Stated othen\ise, a substantive law creates duties, rights and 
obligations; and procedural law prescribes the means and methods 
through and by which substantive laws are enforced and applied." 

Stansbury P. HEP, Inc., 248 Neb. /06, /12, 539 N.\V.2d 28, 34 ( 1995). Here, the 
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amendment did not create a right of appeal, it changed the body to whom the appeal 
must be made. Under such circumstances, the Supreme Court has held "Where an 
amendment to a statute makes a procedural change, it is binding upon a tribunal on 
the effective date of the amendment and is applicable to pending cases that have not 
been tried." Stansbury v. HEP, Inc., 248 Neb. 706, 713, 539 N.W.2d 28, 34 (1995) 
(citations omitted). 

Here, there is no tribunal upon which the amendment \vas binding. The party 
with the right to appeal was Appellant. The right to appeal wasn't ripe until the 
Appellee had taken action. That action was taken March 1, 1996. 

Under such circumstances, the Commission must find, and does find, that the 
amendment was procedural. The Commission further finds that the Appellant was 
required by statute to file his appeal \vith the Commission, and did so. The 
Commission therefore finds that Appellee's Amended Demurrer must be and is 
overruled. 

II. 
THE DECISION TO DENY THE RELIEF REQUESTED 

MUST BE AFFIRMED, SINCE TO GRANT THE RELIEF 
REQUESTED WOULD BE AN ILLEGAL ACT. 

The Commission concludes as a matter of law that further proceedings in this 
case are unnecessary and unwarranted. Given the standard of review set fonh above, 
the Commission is limited in its review to consider those matters raised before the 
County Board of Equalization. Here, the only matter before that County Board was 
a request to "equalize \vith other propenies within inter county (sic) and or intra 
county for homestead exemption." 

In determining the meaning of this request, the Commission is bound by the 
statutory requirement that Appellant's complaint "shall specify his or her grievances 
and the peninent facts in relation thereto, in ordinary and concise language and 
without repetition, and in such manner as to enable a person of common 
understanding to know what is intended." Neb. Rev. Stat. §77 -3519 (Reissue 1990). 
The only possible interpretation of Appellant's request is that the County Board of 
Equalization was asked to exercise its powers of equalization. That power is strictly 
limited bv statute . .. 

Neb. Rev. Stat. §77-1504 (1994 Cum. Supp.) provides ~The county board of 
equalization shall fairly and impanially equalize the values of all items of real 
property in the county ... so that all real propeny is assessed unifomuy and 
proportionately ... No action shall be taken by tlzt: county board of equalization pursuant to 
this section bifore April I nor after A1t!_Y 3 I of each _rear . .. " 
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The request for hearing, as noted above, was dated November 13, 1995. The 
Appellee took action in denying the request on March I, 1996. The only issue before 
Appellee was a request to equalize propeny values during a period when the Board 
had no such power. The request, therefore, was a request to perfonn an illegal act. 
As such, Appellee was entirely correct in denying the request. The Commission 
therefore concludes that the decision of the Appellee must be affim1ed. 

ORDER 

IT IS, THEF~FORE, ORDERED as follows: 

I. The decision of the Appellee is affim1ed. 

II. This decision shall be cenitled ·within thiny days of this hearing date to the 
Appellant personally, the Appellee through counsel, and the Dawson County 
Assessor. 

III. That each pany is to bear its own costs in this matter 

IT IS SO ORDERED. 

ALL COMMISSIONERS JOIN IN THIS ORDER. 

I here~y attest that the aboFe and j(Jregoing Findings and Order were adopted kv the 
Commission afta a roll mil vote on the ~ ~ dt~y offwze, 1996. 

Datt:..J 
Clzainnmz J 


