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KANSAS V. NEBRASKA:  THE UNITED STATES
SUPREME COURT DEMONSTRATES THAT YOU

CAN LEAD THE COURT TO WATER
(PRECEDENT), BUT YOU CAN’T MAKE

THE COURT FOLLOW IT

I. INTRODUCTION

Historically, when the United States Supreme Court determines
what remedy to apply in a lawsuit involving a dispute over an inter-
state compact, the Court looks to contract law.1  In Kansas v. Ne-
braska,2 the Court determined that they have broad equitable powers
regarding an interstate water compact.3  In Kansas, the state of Kan-
sas sued the state of Nebraska to enforce the terms of an interstate
water compact, specifically, an agreement the two states had entered
into along with Colorado in 1943.4  The Court decided the case in favor
of Kansas, reasoning that the terms of the water compact needed to be
modified in order to reflect the intentions of the states.5

This Note will first review the facts and holdings of Kansas.6  This
Note will then discuss the theories applied to past cases involving in-
terstate compacts.7  This Note will next illustrate that courts should
apply contract law to water compact disputes, and therefore, courts
should interpret compacts in accordance with their express terms.8
This Note will then argue that the Court applied equitable powers in
an unprecedented way by modifying the interstate compact and
awarding disgorgement.9  Finally, this Note will conclude that the
Court established a new precedent for cases involving interstate water
compacts when it applied broad equitable powers to alter the
compact.10

1. Kansas v. Nebraska, 135 S. Ct. 1042, 1065 (2015) (Thomas, J., concurring in
part and dissenting in part).

2. 135 S. Ct. 1042 (2015).
3. Kansas, 135 S. Ct. at 1053.
4. See id. at 1049 (explaining that the states of Colorado, Nebraska, and Kansas

had entered into a compact apportioning the waters of the Republican River Basin,
which resulted in litigation).

5. Id. at 1061.
6. See infra notes 11-58 and accompanying text.
7. See infra notes 59-159 and accompanying text.
8. See infra notes 175-190 and accompanying text.
9. See infra notes 191-212 and accompanying text.

10. See infra notes 213-230 and accompanying text.
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II. FACTS AND HOLDING

In Kansas v. Nebraska,11 the state of Kansas sued the state of
Nebraska to determine the states’ rights, under the Republican River
Compact12 (“Compact”), to the Republican River Basin waters (“Ba-
sin”).13  This was not a novel issue, as this case marked the second
time since 1998 that Kansas and Nebraska had asked the United
States Supreme Court to decide their respective rights to the waters of
the Basin.14  The root of the Compact between Colorado, Kansas, and
Nebraska dated back to the Dust Bowl of the 1930’s.15  The Republi-
can River drains the 24,900-square-mile Basin, which originates in
Colorado and flows through Nebraska and Kansas.16  During the
1930’s, the Basin suffered an extended drought and deadly flooding.17

In response to these extreme conditions, the Federal Government rec-
ommended the construction of reservoirs and irrigation projects in the
Basin to control flooding and disperse stored water.18  In its proposal,
the Government insisted Colorado, Kansas, and Nebraska agree to an
allocation of the Basin’s water resources.19  Kansas and Nebraska ne-
gotiated and agreed to the Compact, which Congress later approved in
1943, as required by the United States Constitution.20

A compact is an agreement entered into by two or more states.21

The major purpose of the Compact in question was to disburse the
Basin waters in the most resourceful way.22  The Compact also estab-
lished an equitable division of the Basin waters, eliminated issues
that could cause controversies, and promoted courteous interstate in-
teractions.23  The Compact defined the area of the Basin, which en-
compasses all of the land the Republican River and tributaries
naturally drain in Nebraska, Colorado, and Kansas.24  The states
agreed to set terms on the Basin waters undepleted by human activi-
ties, referred to as the Virgin Water Supply.25  The Compact made

11. 135 S. Ct. 1042 (2015).
12. Act of May 26, 1943, Pub. L. No. 60, ch. 104, 57 Stat. 86.
13. Kansas v. Nebraska, 135 S. Ct. 1042, 1048-49 (2015).
14. Kansas, 135 S. Ct. at 1048-50 (citing Bill of Complaint, Kansas v. Ne-

braska, 525 U.S. 1101 (1999) (No. 126, Original), 1998 WL 35862312, at *3-8).
15. Id. at 1049.
16. Id.  The Basin water is essential to substantial amounts of surrounding farm-

land. Id.
17. Id.
18. Id.
19. Id.
20. Id.
21. Black’s Law Dictionary (10th ed. 2014), compact.
22. Act of May 26, 1943, Pub. L. No. 60, ch. 104, Art. I, 57 Stat. 86.
23. Id. at Art. I.
24. Id. at Art. II.
25. Id. at Art. II.  “The term ‘Virgin Water Supply,’ as herein used, is defined to be

the water supply within the Basin undepleted by the activities of man.” Id.
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specific allocations to each state by averaging the annual Virgin
Water Supply that originated in designated drainage areas of the Ba-
sin in past years; additionally, it outlined how those allocations could
be increased or decreased in the future.26  The allocations were set at
roughly eleven percent to Colorado, forty percent to Kansas, and forty-
nine percent to Nebraska.27  It became the duty of the three states to
administer the Compact, which authorizes the water official in each
state to administer the public water supply.28

The three states acted in accordance with the Compact from 1942
until 1998, when Kansas filed a complaint with the United States Su-
preme Court claiming Nebraska established thousands of wells that
were connected to the Republican River, which increased Nebraska’s
pumping of groundwater.29  Kansas claimed that Nebraska’s in-
creased pumping of groundwater violated the Compact because the
pumping depleted the Basin’s stream flow, and therefore, counted
against Nebraska’s water allotment.30  Nebraska argued groundwater
pumping was outside the scope of the Compact.31  As a result, the
Court appointed a Special Master to decide the issue.32  A Special
Master is a judicial officer who is appointed by a court to exercise a
specific function and make decisions which are reviewed by the ap-
pointing court.33  After the Special Master interpreted the Compact in
favor of Kansas, the states entered into negotiations aimed at clarify-
ing the Compact’s terms on groundwater pumping.34  The negotia-
tions resulted in a Final Settlement Stipulation (“Settlement”), which
the states signed in 2002.35

The States agreed that the Settlement could not change their re-
spective rights under the Compact and instead would only clarify the
terms of the Compact in order to promote compliance with the Com-
pact.36  The Settlement promoted accurate accounting for the supply
and use of the Basin’s water and detailed mechanisms to help the
states remain within their prescribed allocations.37  The Settlement

26. Id. at Art. III.
27. Kansas, 135 S. Ct. at 1049.
28. Id. (citing Act of May 26, 1943, Pub. L. No. 60, ch. 104, Art. IX, 57 Stat. 86).
29. Id. at 1049-50 (citing Bill of Complaint, Kansas v. Nebraska, 525 U.S. 1101

(1999) (No. 126, Original), 1998 WL 35862312, at *3-8).  The wells and the Republican
River were hydraulically connected. Id.

30. Id. at 1050.
31. Id.  Nebraska argued that even if the groundwater pumping depleted stream-

flow it was outside the compact. Id.
32. Id.
33. Black’s Law Dictionary (10th ed. 2014), special master.
34. Kansas, 135 S. Ct. at 1050.
35. Id.
36. Id.
37. Id.
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implemented water accounting procedures based on two and five year
running averages to help anticipate year-to-year fluctuations in water
supply.38  Additionally, the Settlement clarified that when a state
pumps groundwater, that groundwater will count as a portion of the
state’s consumption of allocated water in the amount that it depletes
the Basin’s stream flow.39  Finally, the Settlement reinforced the
Compact’s term that excluded imported water from the accounting of
each state’s water use.40

Unfortunately, the Settlement proved unsuccessful and both
states complained of its inefficiency by 2007.41  Kansas complained
that Nebraska was substantially exceeding its allotment of water,
while Nebraska argued that it was not exceeding its allotment of
water because the Settlement’s procedures were improperly charging
it for use of imported water.42  After attempting non-binding arbitra-
tion and failing to agree over these concerns, Kansas brought this cur-
rent claim to the United States Supreme Court.43  The case was again
referred to a Special Master who determined Nebraska had knowingly
consumed in excess of its prescribed share of water; the Special
Master proposed that Nebraska pay Kansas $3.7 million for its water
loss and an additional $1.8 million in partial disgorgement of its
gains.44  The Special Master also recommended implementing Ne-
braska’s request to modify the Settlement’s accounting procedures to
guarantee that its terms would not charge the states for the use of
imported water.45  Both Nebraska and Kansas filed exceptions to the
Special Master’s ruling in the United States Supreme Court.46  An ex-
ception is a formal objection to a court’s ruling.47  Nebraska objected
to the award of partial disgorgement and Kansas objected to the
changing of the Settlement’s accounting procedures.48  The Court re-
viewed the Special Master’s findings and ultimately overruled the

38. Id.  The accounting procedures facilitated each state’s compliance with the
Compact’s allotments. Id.

39. Id.
40. Id.  Imported water is water that originates outside the Basin but enters

within the boundaries of the Basin through human activities. Id.
41. Id.
42. Id.
43. Id. at 1051.
44. Id.
45. Id.  Nebraska requested a “modification of the [Settlement’s] [a]ccounting

[p]rocedures to ensure its use of Platte River water would not count towards its Com-
pact allocation.” Id.

46. Id.
47. Black’s Law Dictionary (10th ed. 2014), exception.
48. Kansas, 135 S. Ct. at 1051.  Nebraska also objected to the Special Master’s de-

termination that Nebraska knowingly breached the Settlement. Id.  Additionally, Kan-
sas complained that the Special Master’s award for disgorgement was too low and
contended that the Special Master should have awarded injunctive relief. Id.
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states’ exceptions and adopted the recommendations made by the Spe-
cial Master.49

In reviewing and affirming the Special Master’s recommenda-
tions, the Court noted its original jurisdiction over this case was equi-
table in nature.50  In doing so, the Court recognized its inherent
authority to equitably distribute interstate streams among states in
order to stop an inequitable taking of water by upstream states.51

However, the Court clarified that when states enter into compacts
with one another, the tribunal’s authority shifts from apportioning to
declaring rights and enforcing the compact.52  This is exactly what
happened when Kansas and Nebraska entered into the Compact.53

Without a compact a court has authority to equitably apportion inter-
state streams; but when a compact is involved, the role of the Court is
only to declare the states’ rights under the compact and carry out the
compact’s terms.54  The Court further explained that its equitable
remedies are not all eliminated by the existence of a compact, and
therefore, it may still invoke equitable principles consistent with the
Compact to provide effective relief for violations.55

The Court determined the appropriate remedy in a breach of a
compact and settlement case is relief consistent with the terms of the
compact.56  Both states agreed that Nebraska had overconsumed its
allotment of water, and therefore, the $3.7 million loss to Kansas was
an appropriate remedy.57  The Court’s decision to award $1.8 million
in disgorgement was the result of the Special Master’s finding that
Nebraska knowingly breached the Compact terms.58  Although Kan-
sas and Nebraska had entered into a compact, the Court exercised its
authority in granting equitable relief to ensure compliance with the
Compact’s terms.59

The dissenting opinion stands in stark contrast to the rationale
employed by the majority.60  The opinion offered by Justice Thomas
argued that the case was governed by contract law and that the Court
failed to apply ordinary principles of contract law in deciding to issue
Kansas equitable relief.61  The dissent explains that an interstate

49. Id.
50. Id. (citing Ohio v. Kentucky, 410 U.S. 641, 648 (1973)).
51. Id. at 1052 (citing Kansas v. Colorado, 185 U.S. 125, 145 (1902)).
52. Id.
53. Id.
54. Id. (citing Texas v. New Mexico, 462 U.S. 554, 567 (1983)).
55. Id. (citing Texas v. New Mexico, 482 U.S. 124, 134 (1987)).
56. Id. at 1052-53.
57. Id.
58. Id. at 1053.
59. Id. at 1057.
60. Id. at 1052 n.4.
61. Id. at 1065 (Thomas, J., concurring in part and dissenting in part).
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compact is essentially a contract between the states and, in awarding
disgorgement for breach of contract and reformation of the Compact,
the Court ignored the principles of contract law that are traditionally
applied to compact disputes.62  Justice Thomas explained that the
conclusion reached by the Court was flawed; as the majority ex-
plained, once states enter into a compact, the courts do not have power
to apply their own ideas of equitable apportionment, yet this is essen-
tially what the Court did.63  In addition to the holding of the Court,
the dissent raised the issue that the majority relied upon cases that
had nothing to do with water disputes, including some cases that did
not even involve disputes between states.64  Alternatively, Justice
Thomas recommended applying contract law principles that the Court
has traditionally applied in compact disputes.65

III. BACKGROUND

A. TEXAS V. NEW MEXICO: THE UNITED STATES SUPREME COURT

STATES THAT A COMPACT IS A CONTRACT AND MUST BE APPLIED IN

ACCORDANCE WITH ITS TERMS

In Texas v. New Mexico,66 the United States Supreme Court en-
joined New Mexico to comply with the Pecos River Compact (“Pecos
Compact”);67 specifically an obligation under Article III of the Pecos
Compact.68  In Texas, the state of Texas sued the state of New Mexico
to settle a dispute involving the construction and enforcement of the
Pecos Compact, which came into effect in 1949.69  The Pecos Compact
divided the waters of the Pecos River between Texas and New Mexico,
but due to the irregular flow of the river, the parties had different
views on how much water Texas should receive.70  The Pecos Compact
only instructed that the parties would receive a certain amount of
water based on the river’s condition in 1947 and did not specify a cer-
tain allotment of water for each party.71  The two states had different
views as to how much water the 1947 condition required New Mexico
to deliver to Texas.72

62. Id.
63. Id. at 1066.
64. Id. (citing Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946); Virginian

Ry. Co. v. Ry. Emps., 300 U.S. 515, 538 (1937)).
65. Id. at 1064-65, 1074.
66. 482 U.S. 124 (1987).
67. Pecos River Compact, Pub. L. No. 91, ch. 184, 63 stat. 159 (1949).
68. Texas v. New Mexico, 482 U.S. 124, 135 (1987).
69. Texas, 482 U.S. at 126.
70. Id.
71. Id.
72. Id.
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In June of 1974, Texas filed suit against New Mexico, and the
United States Supreme Court appointed a Special Master to decide
the action.73  In 1979, the Special Master submitted a report, which
the Court adopted, defining the 1947 condition outlined in the Pecos
Compact.74  In 1984, the Court revisited the issue again and approved
the Special Master’s report, which contained a new model for calculat-
ing Texas’ entitlement to water.75  In addition to this report, the Spe-
cial Master reviewed the issue of whether New Mexico had complied
with its obligations under the Pecos Compact.76  The Special Master
determined that New Mexico had failed to deliver 340,100 acre-feet of
water to Texas from 1950-1983 and recommended that New Mexico
make up for this shortfall.77

Both states excepted to the Special Master’s report.78  New Mex-
ico excepted to the Special Master’s remedy for the past insufficient
deliveries of water and argued that the Court may only order prospec-
tive relief.79  The Court found no merit in the exceptions filed by ei-
ther state.80  The Court ruled that when Congress approves a compact
it becomes a law of the United States, but a compact is a contract and
a legal document and, therefore, the Court must interpret and apply
the Pecos Compact in conformity with its terms.81  Nothing in the na-
ture of a compact counsels against remedying past as well as future
performance.82  In addition, New Mexico argued that if the Court
found it liable to Texas for past shortages, then New Mexico should
have the option to pay money damages instead of in kind damages.83

The Special Master determined that in kind damages were the proper
relief, reasoning that the Pecos Compact did not specifically contain a
provision for monetary relief.84  The Court determined the Pecos Com-
pact did not foreclose it from ordering a suitable remedy in money or
water, but it agreed the relief ordered could not be inconsistent with
the terms of the Pecos Compact.85

73. Id. at 126-27.
74. Id. at 127.
75. Id.
76. Id.
77. Id. at 127-28.
78. Id. at 128.
79. Id.
80. Id.
81. Id. (citing Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 285

(1959); W. Va. ex rel. Dyer v. Sims, 341 U.S. 22, 28 (1951)).
82. Id.
83. Id. at 129.
84. See id. at 130 (explaining the Special Master’s recommendation to follow the

contract terms regarding payment in water).
85. Id.
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B. PORTER V. WARNER HOLDING COMPANY: THE UNITED STATES

SUPREME COURT AFFIRMS ITS AUTHORITY TO GRANT EQUITABLE

RELIEF IN CASES IN WHICH A PUBLIC INTEREST IS INVOLVED

In Porter v. Warner Holding Co.,86 the United States Supreme
Court ruled that federal courts, under the Emergency Price Control
Act of 194287 (“Act”), have the power to order restitution as well as
injunctions.88  In Porter, the Administrator of the Office of Price Ad-
ministration sued the Warner Holding Company (“Warner”) for de-
manding and collecting rents in excess of what the Act permitted.89

The suit sought to restrain Warner from continuing to exceed the
maximum rents and compel Warner to refund all excess amounts col-
lected from the tenants.90

A federal district court enjoined Warner from continuing to collect
excess rents but did not order restitution of the rents already col-
lected.91  The United States Court of Appeals for the Eight Circuit af-
firmed the lower court’s decision, holding that there was no
jurisdiction to order restitution.92  The United States Supreme Court
granted certiorari to resolve a split between the Sixth Circuit and the
Eight Circuit.93

The Court decided that the district court could grant any equita-
ble remedy available, unless a statute specifically restricted the rem-
edy.94  Further, the Court reasoned that its equitable powers are more
flexible and expansive when it must consider a public interest, as op-
posed to a case involving a strictly private controversy.95  Accordingly,
it determined that a court may grant whatever relief it deems neces-
sary under the circumstances, unless statutorily prohibited.96  When
a district court invokes its equitable jurisdiction, it may enter a decree
compelling a party to disgorge profits or property acquired in violation
of the Act.97

86. 328 U.S. 395 (1946).
87. Emergency Price Control Act of 1942, 50 U.S.C. § 925 (1942) repealed by Act

of July 25, 1946, ch. 671, §§ 1, 3-5, 7-13, 60 Stat. 664 (1946).
88. See Porter v. Warner Holding Co., 328 U.S. 395, 403 (1946) (indicating that the

Emergency Price Control Act did not preclude an order of restitution in addition to in-
junctive relief).

89. See Porter, 328 U.S. at 396 (implying that Porter is the Administrator of the
Office of Price Administration).

90. Id. at 396-97.
91. Id. at 397.
92. Id.
93. Id.
94. Id. at 397-98.
95. Id. at 398.
96. Id.
97. Id. at 398-99.
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C. HEINE V. LEVEE COMMISSIONERS: THE UNITED STATES SUPREME

COURT DECIDES THAT A COURT CAN ONLY RESORT TO EQUITY

JURISDICTION ONCE IT HAS EXHAUSTED THE REMEDY AT LAW

In Heine v. Levee Commissioners,98 the United States Supreme
Court asserted that a court of equity cannot disregard precedent sim-
ply because the remedy at law failed the injured party.99  In Heine,
the Board of Levee Commissioners (“Board”) issued bonds but did not
pay the bondholders interest or any other amount due on the
bonds.100  The bondholders sued the Board in the court of chancery for
the amounts due on the bonds.101  Considering precedent, the Court
determined that the appropriate action for this issue was to file a law-
suit, and once the remedy at law had been exhausted, a mandamus
would be issued.102

The Court reasoned that when a court at law has jurisdiction but
is not able to force a party to litigate through its mode of procedure, a
court of chancery cannot circumvent that procedure and compel that
party to litigate.103  Accordingly, the failure to reach a favorable rem-
edy at law does not justify a court of equity in departing from estab-
lished principles.104  The Court further recognized the widely accepted
rule that when a court can provide adequate compensation for dam-
ages, equity cannot interfere.105

D. OKLAHOMA V. NEW MEXICO: THE UNITED STATES SUPREME

COURT DECIDES AN INTERSTATE WATER COMPACT IS ESSENTIALLY

A CONTRACT

In Oklahoma v. New Mexico,106 the United States Supreme Court
interpreted the provisions of the Canadian River Compact,107 which
Oklahoma, New Mexico, and Texas disagreed about.108  The states of
Texas and Oklahoma sued the state of New Mexico to enforce provi-
sions of the Canadian River Compact.109  The three states signed the

98. 86 U.S. 655 (1873).
99. See Heine v. Levee Comm’rs, 86 U.S. 655, 658 (1873) (stating that “the hard-

ship of the case, and the failure of the mode of procedure established by law, is not
sufficient to justify a court of equity to depart from all precedent and assume an unregu-
lated power of administering abstract justice at the expense of well-settled principles.”).

100. Heine, 86 U.S. at 655-56.
101. Id.  Courts of chancery were the original English courts of equity. Black’s Law

Dictionary (10th ed. 2014), chancery.
102. Id. at 657.
103. Id. at 658.
104. Id.
105. Id. at 659.
106. 501 U.S. 221 (1991).
107. Act of May 17, 1952, Pub. L. No. 345, ch. 306, 66 Stat. 74 (1952).
108. Oklahoma v. New Mexico, 501 U.S. 221, 223 (1991).
109. Oklahoma, 501 U.S. at 223.
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Canadian River Compact after the Conchas Dam was constructed and
the Tucumcari reclamation project was completed, which affected the
waters of the Conchas Reservoir.110  The purpose of the Canadian
River Compact was to equitably allocate the waters of the Canadian
River among the three states.111

The Canadian River Compact set forth the rights of each state to
the Canadian River waters, assigned New Mexico unrestricted use of
waters originating below the Conchas Dam, and capped New Mexico’s
impounded waters to 200,000 acre-feet.112  Oklahoma and Texas were
concerned that New Mexico violated the Canadian River Compact’s
200,000 acre-feet restriction when it enlarged the Ute Reservoir.113

The Canadian River Compact Commission unsuccessfully attempted
to remedy the concerns of Oklahoma and Texas, which resulted in this
lawsuit against New Mexico.114  The Court appointed a Special
Master to consider all of the evidence and decide how to interpret the
Canadian River Compact.115  The Special Master reached a decision
and both sides subsequently filed exceptions.116

The Special Master suggested that, according to the language in
Article IV of the Compact, New Mexico’s actions since 1987 violated
the Canadian River Compact.117  Oklahoma excepted to the ruling, ar-
guing that the Court should interpret the Canadian River Compact to
further restrict New Mexico’s water use.118  New Mexico excepted to
the recommendation and argued that the Special Master’s interpreta-

110. Id. at 224.
111. Id. at 224-25.
112. Id. at 225 n.2; Act of May 17, 1952, ch. 306, Art. IV, V, VI, 66 Stat. 74.  Article

IV(b) of the Canadian River Compact states:
New Mexico shall have free and unrestricted use of all waters originating in
the drainage basin of Canadian River in New Mexico below Conchas Dam, pro-
vided that the amount of conservation storage in New Mexico available for im-
pounding these waters which originate in the drainage basin of Canadian River
below Conchas Dam shall be limited to an aggregate of two hundred thousand
acre-feet.

Oklahoma, 501 U.S. at 225 n.2.
113. Id. at 227.
114. Id.
115. See id. at 228 (explaining that the Special Master recommended that the Court

interpret the Canadian River Compact Article IV(b) limitation to restrict the amount of
stored water as opposed to limiting the reservoir capacity).

116. Id. at 229.
117. Id. at 228.
118. Id. at 229. Oklahoma contended:

that the term “conservation storage” should be interpreted to apply to the phys-
ical capacity of reservoirs located below Conchas Dam, a view which, if
adopted, would result in a finding that New Mexico has been in violation of
Article IV(b) since at least 1984, when the enlargement of Ute Reservoir was
completed.

Id.
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tion imposed more stringent restrictions than those provided for in the
Canadian River Compact.119

The Court heard oral arguments and decided it must interpret the
Canadian River Compact on its face.120  The Court relied on the
drafter’s intent and the negotiating history between the states.121

The Court reasoned that a literal reading of New Mexico’s proposed
interpretation of the Canadian River Compact could not have been in-
tended because this reading would limit Colorado’s use of water in its
own state, when Colorado was not even a party to the compact.122

Given the ambiguous terms of the Canadian River Compact, the Court
used the apparent intent of the drafters in determining the proper
interpretation.123

E. TARRANT REGIONAL WATER DISTRICT V. HERRMANN: THE UNITED

STATES SUPREME COURT INTERPRETS AN INTERSTATE COMPACT

USING PRINCIPLES OF CONTRACT LAW

In Tarrant Regional Water District v. Herrmann,124 the United
States Supreme Court affirmed the United States Court of Appeals for
the Tenth Circuit’s interpretation of the Red River Compact125 by ap-
plying principles of contract law.126  In Tarrant, Tarrant Regional
Water District (“Tarrant”), a Texas state agency, sued the Oklahoma
Water Resources Board (“OWRB”) under the Red River Compact to
gain rights to water located in Oklahoma.127  Texas, Oklahoma, Ar-
kansas, and Louisiana entered into the Red River Compact in 1978.128

The purpose of the Red River Compact was to equitably apportion the
waters of the Red River among the states, which had been the subject
of numerous historical conflicts.129

Tarrant is a state agency responsible for providing water to cer-
tain areas in Texas.130  This dispute arose when Tarrant, in an at-
tempt to secure additional water sources, applied for a water resource
permit from the OWRB.131  Tarrant requested 310,000 acre-feet of
surface water per year from a tributary of the Red River in

119. Id. at 231.
120. Id. at 229-30.
121. Id. at 237.
122. Id. at 232.
123. Id. at 237.
124. 133 S. Ct. 2120 (2013).
125. Act of Dec. 22, 1980, Pub. L. No. 96–564, 94 Stat. 3305 (1980).
126. Tarrant Reg’l Water Dist. v. Herrmann, 133 S. Ct. 2120, 2129-30 (2013).
127. Tarrant, 133 S. Ct. at 2125, 2129.
128. Id. at 2125.
129. Id. at 2125-26.
130. Id. at 2128.
131. Id.
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Oklahoma.132  Oklahoma water statutes prohibit out-of-state appli-
cants from diverting or taking water located in Oklahoma.133  OWRB
denied Tarrant’s application based on Oklahoma’s attorney general’s
interpretation of the water statutes.134  Tarrant sued OWRB in fed-
eral district court to enjoin OWRB from enforcing the Oklahoma water
statutes, on the basis that federal law preempted the statutes.135  The
Tenth Circuit ruled in favor of the OWRB and the United States Su-
preme Court granted a writ of certiorari.136

The Court affirmed the Tenth Circuit’s reasoning that Tarrant’s
interpretation of the Red River Compact did not adequately represent
the intent of the signing parties.137  The Court opined that interstate
compacts should be interpreted as contracts, and therefore, should be
analyzed under contract law.138  The Court reasoned that the express
terms of the Red River Compact indicated that the intent of the par-
ties was to restrict each state to using only the water within its respec-
tive state.139  In addition to the terms of the Red River Compact, the
Court looked to other interstate water compacts and the parties’
course of dealing to determine the correct interpretation of the lan-
guage.140  The Court determined that the principles of contract law
indicated that federal law did not pre-empt Oklahoma’s water stat-
utes and the OWRB validly denied Tarrant’s application.141

132. Id.
133. Id. at 2129.
134. See id. at 2128-29 (stating that Tarrant knew “that Oklahoma would likely

deny its permits” and that when Tarrant filed for its permit, “it also filed suit against
respondents in the federal district court.”).  Oklahoma’s attorney general concluded that
it was not realistic to consider an out-of-state user an appropriate permit applicant be-
cause there was “no intention to create the possibility that such a valuable resource as
water may become bound, without compensation, to use by an out-of-state user.” Id. at
2129.

135. Id.
136. Id.
137. See id. at 2130 (indicating that part of the Court’s reasoning for affirming the

lower court’s decision was based on the intent of the parties).
138. Id. (citing Texas v. New Mexico, 482 U.S. 124, 128 (1987)).
139. Id. at 2130-31.
140. Id. at 2132.
141. See id. at 2131-34, 2137 (providing that the Court used contract law to affirm

the lower court’s decision to interpret the Red River Compact, which was a federal stat-
ute, in such a way that it did not pre-empt the Oklahoma water statutes that prevented
Tarrant from acquiring its permit).
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F. ALABAMA V. NORTH CAROLINA: THE UNITED STATES SUPREME

COURT ENFORCES AN INTERSTATE COMPACT ACCORDING TO

PRINCIPLES OF CONTRACT LAW

In Alabama v. North Carolina,142 the United States Supreme
Court used principles of contract law to enforce an interstate com-
pact.143  In Alabama, the Court faced a suit involving the enforcement
of the Southeast Interstate Low-Level Radioactive Waste Manage-
ment Compact (“Southeast Compact”) entered into by eight states
with the goal to develop new infrastructure for the prolonged disposal
of low-level radioactive waste generated in the southeast region of the
United States.144  When the states entered into the Southeast Com-
pact, the initial disposal facility designated in the compact was located
in South Carolina.145  The South Carolina facility was scheduled to
close in 1992; however, the Southeast Compact provided procedures
for designating a new facility.146  The Southeast Compact Commission
selected North Carolina to harbor the next facility.147  North Carolina,
with financial assistance from the Southeast Compact Commission,
began taking steps to ensure the proper licenses were obtained to op-
erate the radioactive waste storage facility.148

In 1989, it was projected to take two years and cost $21 million to
obtain a license.149  By the end of 1994, the projected license issuance
date was pushed back to 1997 and the estimated cost had risen to
$112.5 million.150  In 1995, South Carolina, the home of the current
facility, withdrew from the Southeast Compact and created a greater
financial strain on both the Southeast Compact Commission and
North Carolina.151  The lack of financing resulted in the shutdown of
North Carolina’s licensing project.152  In June of 1999, Tennessee and
Florida sued North Carolina claiming that North Carolina failed to
satisfy its obligations under the Southeast Compact and that both
Tennessee and Florida were entitled to damages and restitution.153

142. 560 U.S. 330 (2010).
143. See Alabama v. North Carolina, 560 U.S. 330, 351-52 (2010) (applying princi-

pals of contract law while accounting for the fact that a compact is a federal statute and
cannot be altered by the judiciary).

144. Alabama, 560 U.S. at 334, 339.
145. Id. at 334.
146. Id. at 334-35.
147. Id. at 335.
148. Id.
149. Id.
150. Id. at 336.
151. See id. (explaining that the Southeast Compact Commission “informed North

Carolina that it would no longer be able to provide financial support for licensing
activities.”).

152. Id. at 336-37.
153. Id. at 337.
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The Southeast Compact Commission held hearings and determined
that North Carolina was at fault and demanded North Carolina re-
fund the approximately $80 million the Southeast Compact Commis-
sion had spent on North Carolina’s licensing project.154  The United
States Supreme Court denied the Southeast Compact Commission’s
motion for leave to file a bill of complaint to enforce its sanctions; how-
ever, in June of 2002, Tennessee, Virginia, Alabama, and Florida
joined the proceeding and together filed a new motion for leave to file
a bill of complaint.155  The Court granted the motion and assigned a
Special Master to the case.156  The Special Master recommended de-
nying Alabama’s motion for summary judgment and North Carolina’s
motion to dismiss.157  Both sides filed exceptions and the Court
adopted the Special Master’s recommendations.158

While the Court considered both party’s exceptions, it looked to
the terms of the Southeast Compact to decide the questions raised by
both sides.159  The Court stated that an interstate compact, while a
contract, is a federal statute.160  The Court determined that it cannot
add provisions to a compact and that it is reluctant to read a compact
inconsistent with its terms.161  Because a compact is federal law, fed-
eralism and separation of powers concerns will arise if the Court were
to rewrite the agreement.162  The Court declared that it would not or-
der a remedy inconsistent with the Southeast Compact’s express
terms.163  The Court applied contract law principles to the Southeast
Compact, and approved the Special Master’s decision and overruled
all exceptions.164

IV. ANALYSIS

In Kansas v. Nebraska,165 the United States Supreme Court cre-
ated new precedent for lawsuits involving water compact disputes by

154. Id. at 337-38.
155. Id. at 338.
156. Id.
157. Id. at 339.
158. Id. at 358.
159. Id. at 339, 353.
160. Id. at 351.
161. Id. at 352.
162. Id. The United States Supreme Court stated that it is “especially reluctant to

read absent terms into an interstate compact given the federalism and separation-of-
powers concerns that would arise were [it] to rewrite an agreement among sovereign
States, to which the political branches consented.” Id.

163. Id.
164. See id. at 339, 341, 351-52, 358 (applying principals of contract law to enforce

the express terms of the Southeast Interstate Low-Level Radioactive Waste Manage-
ment Compact and approve the Special Master’s recommendations).

165. 135 S. Ct. 1042 (2015).
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relying primarily on precedent that did not involve interstate water
compacts.166  In Kansas, the state of Kansas sued the state of Ne-
braska to determine the states’ rights to the Republican River Basin
waters.167  After conflict arose over the Republican River Compact
(“Compact”), Kansas filed a complaint with the United States Su-
preme Court.168  The Court appointed a Special Master, who inter-
preted the Compact in favor of Kansas.169  In 2002, Kansas and
Nebraska entered into a settlement that clarified the Compact’s
terms.170  By 2007, both states had issues with the settlement and
after failing to reach an agreement through non-binding arbitration,
Kansas brought this current claim to the United States Supreme
Court.171  The Court agreed with the Special Master’s decision to
award $3.7 million for Kansas’ loss of water and an additional $1.8
million in partial disgorgement.172  In awarding these damages, the
Court relied on its equitable powers.173  It recognized that its role
under an interstate compact is to declare the states’ rights and enforce
the terms.174  In addition, the Court recognized that the relief ordered
may not be inconsistent with the express terms of the Compact.175

The Court ultimately determined that this case involved a public in-
terest, which justified a broad and flexible use of its equitable
powers.176

First, this Analysis will argue that an interstate compact is a con-
tract and must be interpreted and enforced in accordance with the
principles of contract law, thus following the compact’s express
terms.177  Next, this Analysis will discuss that the Court failed to ap-
ply the Compact in accordance with its express terms when the Court
altered the agreement to terms of the Accounting Procedures.178  Fi-
nally, this Analysis will argue that the Court ordered equitable relief

166. See Kansas, 135 S. Ct. at 1065-66 (Thomas, J., concurring in part and dissent-
ing in part) (explaining that the majority departed from traditional compact interpreta-
tion by relying on cases that did not involve interstate water compacts, instead of
referencing cases that actually addressed those compacts, to resolve the dispute in this
case).

167. Id. at 1048-49.
168. Id. at 1049.
169. Id. at 1050.  A Special Master is a judicial officer who is appointed by a court to

exercise a specific function and make decisions which are reviewed by the appointing
court. Black’s Law Dictionary (10th ed. 2014), special master.

170. Id.
171. Id. at 1050-51.
172. Id. at 1051.
173. Id. at 1053.
174. Id. at 1052.
175. Id. at 1053.
176. Id.
177. See infra notes 180-202 and accompanying text.
178. See infra notes 203-221 and accompanying text.



406 CREIGHTON LAW REVIEW [Vol. 49

in an unprecedented way and, in doing so, relied on precedent that did
not involve water compact cases.179

A. THE UNITED STATES SUPREME COURT FAILED TO TREAT THE

COMPACT AS A CONTRACT AND USE PRINCIPLES OF CONTRACT LAW

TO ENFORCE THE COMPACT WHEN IT MODIFIED THE COMPACT’S
EXPRESS TERMS

In Kansas v. Nebraska,180 the United States Supreme Court in-
voked broad equitable powers to modify the Compact.181  The Court in
Kansas altered the Accounting Procedures, which Kansas and Ne-
braska had agreed to in the Final Settlement Stipulation (“Settle-
ment”).182  As the Court explained in Alabama v. North Carolina,183

compacts are contracts and must be enforced using principles of con-
tract law.184  As with any contract, interpretation and enforcement is
based on the express terms of the compact.185  In Kansas, the Court
relied on Texas v. New Mexico186 to modify the terms of the Settle-
ment.187  In Texas, the United States Supreme Court interpreted an
interstate water compact that did not include explicit terms regarding
monetary relief.188  The Court in Texas did not alter or add any new
terms to the Pecos River Compact but instead only interpreted the
terms present in the compact.189  In its ruling, the Court in Texas an-
nounced that it arrived at a solution that was fair, equitable, and con-
sistent with the Pecos River Compact’s terms.190  The Court in Kansas
applied misplaced logic to arrive at a result that was not in accordance
with the Settlement terms as required when enforcing a contract.191

179. See infra notes 222-242 and accompanying text.
180. 135 S. Ct. 1042 (2015).
181. Kansas v. Nebraska, 135 S. Ct. 1042, 1064 (2015).  A compact is an agreement

entered into by two or more states. Black’s Law Dictionary (10th ed. 2014), compact.
182. Kansas, 135 S. Ct. at 1050, 1063.
183. 560 U.S. 330 (2010).
184. See Alabama v. North Carolina, 560 U.S. 330, 351-52 (2010) (explaining that

interstate compacts are contracts between states and must be enforced accordingly and
abide by the express terms of the compact).

185. See Tarrant Reg’l Water Dist. v. Herrmann, 133 S. Ct. 2120, 2030 (2013) (as-
serting that interstate compacts are contracts and as with any contract the express
terms of the compact are used to determine the intent of the parties).

186. 482 U.S. 124 (1987).
187. Kansas, 135 S. Ct. at 1061, 1064.
188. Texas v. New Mexico, 482 U.S. 124, 130 (1987).
189. See Texas, 482 U.S. at 130 (interpreting the express terms of the Pecos River

Compact to allow monetary relief for damages, under the compact, after noting that the
compact did not include a specific provision for damages).

190. Id. at 134.
191. Compare id. at 128-29 (stating that the Pecos River Compact lacked specific

terms on the 1947 condition which led to disagreement that could only be resolved
through the Court’s clarification of the Pecos River Compact terms, which is permitted
as the addition did not change the compact and was consistent with its terms), with
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By departing from the express terms of the Compact, the Court failed
to treat the Compact as a contract by enforcing the Compact in a man-
ner that was inconsistent with its terms.192

The United States Constitution requires Congress to ratify inter-
state water compacts, which are contracts between states, in order to
make them federal law.193  As a contract, the Court should have inter-
preted the Compact in accordance with the principles of contract
law.194  As with any contract, the Court should have examined the
express terms of the Compact to determine the intent of the par-
ties.195  Because the Compact is based upon both contract law and fed-
eral statutory law, the Court must adhere to the express terms of the
Compact.196  Though contracts include an implied duty of good faith
and fair dealing, interstate compacts do not adhere to these principles
because of their dual status as contract and federal statutory law.197

The Court cannot add provisions to a federal statue; and given the

Kansas, 135 S. Ct. at 1062 (explaining that the Court may modify a settlement, making
it inconsistent with its original terms to correct what the Court deems to be material
errors in the agreement).

192. Compare Texas, 482 U.S. at 130-32 (noting that the Pecos River Compact did
not contain an explicit provision addressing the type of relief to be granted and then
allowing the Special Master to grant monetary relief), with Kansas, 135 S. Ct. at 1059,
1061 (discussing that the Republican River Compact and Final Settlement Stipulation
contained an explicit provision addressing the Accounting Procedures and later modify-
ing those Accounting Procedures inconsistent with the express terms of the Final Settle-
ment Stipulation’s Accounting Procedures).

193. Texas, 482 U.S. at 128; see also U.S. CONST. art. I, § 10, cl. 3 (declaring “No
State shall, without the Consent of Congress . . . enter into any Agreement or Compact
with another State.”).

194. Compare Tarrant, 569 U.S. at 2130 (asserting that the Red River Compact is a
contract and that the Supreme Court should apply contract law to the compact by en-
forcing the compact’s express terms), with Kansas, 135 S. Ct. at 1049, 1062 (explaining
that the Republican River Compact is a compact then departing from its express terms
by altering the Accounting Procedures agreed to by the states).

195. Compare Tarrant, 569 U.S. at 2130 (discussing the Supreme Court’s treatment
of interstate compacts as contracts and that the intention of the parties is best indicated
through the express terms of the Compact), with Kansas, 135 S. Ct. at 1049 (surmising
that the Republican River Compact is a compact then departing from the express terms
of the contract that were agreed to by the parties).

196. Compare Alabama, 560 U.S. at 351-52 (providing the dual status of an inter-
state compact as both a contract and a federal statute approved by Congress, because
courts cannot add provisions to federal statutes without acting as lawmakers, a court
cannot add provisions to a compact), with Kansas, 135 S. Ct. at 1049 (deducing that the
Republican River Compact is a compact then altering the express terms of the Republi-
can River Compact).

197. Compare Alabama, 560 U.S. at 351 (asserting that interstate compacts, once
approved by Congress, become federal law and if a fairness requirement was allowed to
be read into federal statutes it would make judges into lawmakers with the power to
change federal law), with Kansas, 135 S. Ct. at 1060-61 (providing that the Court read a
fairness element into the Compact by altering the Accounting Procedures agreed to by
the states because the Court discovered an error in the Compact unknown to the com-
pacting states).
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nature of interstate compacts as contracts and federal statutory law,
the Court could not add provisions inconsistent with the Compact.198

In Kansas, the Court added a provision that was inconsistent with the
Compact’s express terms.199  The Court acted outside the principles of
contract law when it decided to modify the Accounting Procedures
that the states had agreed to in the Settlement.200  In modifying the
Compact and ruling the way it did, the Court failed to treat the Com-
pact as a contract and created new precedent for lawsuits involving
water compact disputes.201  To enforce the Compact as a contract, the
Court should have ordered monetary relief and interpreted the Ac-
counting Procedures without modifying the terms agreed to in the
Compact.202

198. Compare Alabama, 560 U.S. at 351-52 (noting that adding a fairness require-
ment to compact enforcement would transform federal judges into lawmakers because
they would have the ability to add provisions to federal laws by reading absent terms
into interstate compacts), with Kansas, 135 S. Ct. at 1049, 1060-61 (opining that the
Republican River Compact is a compact; yet adding provisions by altering the Account-
ing Procedures so that they are inconsistent with the express terms of the Final Settle-
ment Stipulation).

199. See Kansas, 135 S. Ct. at 1049, 1059, 1061 (showing that the Court added a
term to the Republican River Compact by altering the Accounting Procedures, by ad-
ding the 5-Run Formula, after acknowledging that the parties originally agreed to Ac-
counting Procedures that were based on two and five year running averages to help
anticipate year-to-year fluctuations in water supply).

200. Compare id. at 1061-62 (claiming authority based on equity, the Court modi-
fied the express Accounting Procedures of the Final Settlement Stipulation), with Ala-
bama, 560 U.S. at 352 (citing New Jersey v. New York, 523 U.S. 767, 811 (1998))
(stating that according to the principles of contract law, the Court “will not ‘order relief
inconsistent with the express terms’ of a compact, ‘no matter what the equities of the
circumstances might otherwise invite’”).

201. Compare Texas, 482 U.S. at 134 (explaining that by enforcing a compact as a
contract the Court may interpret a term of a compact that the compacting states agree
to but fail to properly express or address and reach an outcome that is consistent with
the compact terms), with Kansas, 135 S. Ct. at 1049, 1059, 1061 (iterating that the
Court added a provision to the Republican River Compact which was inconsistent with
the express terms that the states agreed to by altering the Accounting Procedures, by
adding the 5-Run Formula, after acknowledging that the parties originally agreed to
Accounting Procedures that were based on two and five year running averages to help
anticipate year-to-year fluctuations in water supply).

202. Compare Alabama, 560 U.S. at 351-52 (explaining that an interstate compact
is a contract and courts may not add provisions to a compact that the states did not
agree to), with Kansas, 135 S. Ct. at 1060-61 (stating that even where the states agree
to the terms of the Republican River Compact and Final Settlement Stipulation the
Court can choose to modify the terms as the Court finds necessary).
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B. THE UNITED STATES SUPREME COURT FAILED TO APPLY THE

COMPACT IN ACCORDANCE WITH ITS TERMS AND INSTEAD ALTERED

THE ACCOUNTING PROCEDURES

In Kansas v. Nebraska,203 the United States Supreme Court
failed to properly modify the terms of the Compact and the Settlement
when it ordered the alteration of the Accounting Procedures, as the
modifications were not in accordance with either document’s terms.204

The Court relied on Texas v. New Mexico205 when it modified the Ac-
counting Procedures.206  In Texas, the United States Supreme Court
addressed a dispute over the Pecos River Compact (“Pecos Com-
pact”).207  The two issues before the Court were whether the Court
could grant relief for past shortages and whether the damages could
be both monetary and in kind.208  The Pecos Compact did not contain
explicit provisions addressing monetary relief.209  The Court opined
that New Mexico could pay monetary damages to Texas for any breach
of the Pecos Compact.210  In making its decision, the Court deter-
mined that its solution was fair, equitable, and consistent with the
terms of the Pecos Compact.211

In Kansas, the Court relied on its reasoning from Texas to recog-
nize its power to modify subsidiary technical agreements between par-
ties to promote accuracy in a compact’s apportionment of waters.212

Further, the Court reasoned that its authority to create equitable and
fair remedies for interstate water disputes includes modifying an
agreement between the parties in order to correct material errors in-
consistent with the compacting states’ intentions.213  The Court in
Texas corrected an error that the Pecos Compact did not address, and
therefore, its decision did not alter any terms and was in accordance
with the terms of the Pecos Compact.214  The Compact and Settlement
contained specific Accounting Procedures that the states had agreed

203. 135 S. Ct. 1042 (2015).
204. See Kansas v. Nebraska, 135 S. Ct. 1042, 1060-61 (2015) (stating that the Spe-

cial Master’s recommended alteration to the Accounting Procedures was inconsistent
with the express terms of the Republican River Compact and the Final Settlement Stip-
ulation between Kansas and Nebraska but later approving that recommendation).

205. 482 U.S. 124 (1987).
206. Kansas, 135 S. Ct. at 1061-62 (citing Texas v. New Mexico, 482 U.S. 124, 134

(1987)).
207. Texas, 482 U.S. at 126.
208. Id. at 129.
209. Id. at 130.
210. Id.
211. Id. at 134.
212. Kansas, 135 S. Ct. at 1061.  In Texas, the Supreme Court reasoned that the

“lack of a specific provision for a remedy in case of breach does not, in [its] view, man-
date repayment in water and preclude damages.” Texas, 482 U.S. at 130.

213. Kansas, 135 S. Ct. at 1062.
214. Texas, 482 U.S. at 130.
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to, whereas the Pecos Compact left room for interpretation.215  The
Court in Kansas corrected an alleged error in the Accounting Proce-
dures, which the Compact and the Settlement explicitly addressed.216

As the Court determined in Oklahoma v. New Mexico,217—in which a
dispute arose over the interpretation of a compact’s express terms—
the compacting parties intent will determine the proper enforce-
ment.218  The Court in Kansas misapplied the logic from Texas and
arrived at a result that was not in accordance with the Compact’s
terms, and therefore, acted inconsistently with the rule the Texas
opinion established.219  In modifying the Accounting Procedures, the
Court failed to apply the Compact in accordance with its terms.220

The Court should have interpreted the Compact in accordance with its
express terms and the states’ intentions, as evidenced by the Account-
ing Procedures that had been agreed to in the Settlement.221

215. Compare Kansas, 135 S. Ct. at 1050 (showing that the Final Settlement Stipu-
lation facilitated compliance with the Compact by basing accounting on 5-year running
averages), with Texas, 483 U.S. at 129-30 (explaining that the 1947 condition included
in the Pecos Compact lacked specific water quantities which are necessary in order for
the compact to be effective and the lack of specific provisions for a remedy does not
foreclose the Court ordering monetary relief).

216. Kansas, 135 S. Ct. at 1060.  The states agreed to the terms of the Final Settle-
ment Stipulation, which established detailed mechanisms to promote each state’s com-
pliance with the Compact’s terms. Id. at 1050.

217. 501 U.S. 221 (1991).
218. Oklahoma v. New Mexico, 501 U.S. 221, 237 (1991).
219. Compare Texas, 482 U.S. at 130 (stating the Pecos River Compact did not con-

tain an explicit provision addressing the type of relief to be granted, so its modification
was not inconsistent with the compact’s term), with Kansas, 135 S. Ct. at 1050, 1059
(providing that the Republican River Compact and Final Settlement Stipulation con-
tained an explicit provision addressing the Accounting Procedures and that the Su-
preme Court modified these explicit Accounting Procedures).

220. Compare Kansas, 135 S. Ct. at 1061 (showing that the Republican River Com-
pact had an explicit provision to accurately measure the use and supply of water and
that the Supreme Court modified the Compact’s Accounting Procedures regarding the
measurement, use, and supply of water), with Texas, 482 U.S. at 134 (explaining that
the Pecos River Compact did not have an explicit provision for monetary relief and that
the Supreme Court awarded monetary relief under the Compact).

221. Compare Kansas, 135 S. Ct. at 1060-61 (stating that although the states agreed
to the Accounting Procedures in the Compact and the subsequent Settlement, the Court
determined that the states intended a different result and may modify the Accounting
Procedures accordingly), with Oklahoma, 501 U.S. at 237 (explaining that when a dis-
pute arises over the interpretation of a compact’s terms, the proper interpretation is
provided by the parties intent as evidenced by the compact documents and the drafting
documents).
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C. IN ORDERING EQUITABLE RELIEF, THE UNITED STATES SUPREME

COURT ESTABLISHED NEW PRECEDENT FOR BREACH OF WATER

COMPACT CASES

In Kansas v. Nebraska,222 the United States Supreme Court
claimed enlarged equitable power in deciding disputes involving inter-
state water compacts.223  The Court in Kansas ordered Nebraska to
pay Kansas $1.8 million for disgorged profits and modified the Settle-
ment Accounting Procedures.224  The Court relied on Porter v. Warner
Holding Co.225 in awarding this equitable remedy.226  In Porter, the
Court heard a dispute involving violations of the Emergency Price
Control Act of 1942 (“Act”).227  The Court determined that it could
award restitution of rents collected in excess of what the Act al-
lowed.228  In making this decision, the Court reasoned that a proceed-
ing involving a public interest warrants the application of the Court’s
broad equitable powers.229  Further, the Court stated that when it in-
vokes its equity jurisdiction, it may disgorge profits received in viola-
tion of the Act.230

In Kansas, the Court relied on Porter in granting the equitable
relief of modification of the Accounting Procedures and disgorgement
of Nebraska’s profits.231  Although this dispute did not involve solely
private interests, the Court’s reliance on Porter was misplaced.232  It
reasoned that where a public interest is involved equitable powers as-
sume a more flexible character.233  However, the facts in these two
cases are not similar to Kansas, which involves an interstate water
compact that is a compact, a contract, and an act of Congress, while
Porter involved only an act of Congress.234  By relying on Porter, the

222. 135 S. Ct. 1042 (2015).
223. Kansas v. Nebraska, 135 S. Ct. 1042, 1053 (2015).
224. Kansas, 135 S. Ct. at 1056.
225. 328 U.S. 395 (1946).
226. Kansas, 135 S. Ct. at 1053 (citing Porter v. Warner Holding Co., 328 U.S. 395,

398 (1946)).
227. Porter, 328 U.S. at 396.  The Emergency Price Control Act of 1942 provided a

maximum amount of rent that a landlord could charge a tenant. Id.
228. Id. at 403.
229. Id. at 398.
230. Id. at 398-99.
231. Kansas, 135 S. Ct. at 1057 (citing Porter, 328 U.S. at 398-99).
232. Compare Porter, 328 U.S. at 398-99 (discussing that where a public interest is

involved profits may be disgorged but relief inconsistent with the statue may not be
granted), with Kansas, 135 S. Ct. at 1062-63 (stating that where the public interest is
involved the Court may reform the Republican River Compact to make it inconsistent
with its express terms).

233. Id. at 1053.
234. Compare Porter, 328 U.S. at 400 (discussing that the issue presented to the

Court was a violation of the Emergency Price Control Act of 1942, which was an act by
Congress), with Kansas, 135 S. Ct. at 1049 (surmising the issue presented to the Court
was a violation of the Republican River Compact, which was an interstate water com-
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Court implied that even though the Compact regulates states, a
breach of the Compact involved a public interest.235  The Compact
regulates water usage and the states’ power to control public use of
water, fishing, and navigation, which are attributes of state sover-
eignty.236  In resolving an interstate water dispute, the Court dealt
with pre-existing sovereign rights of the states that were consented to
by Congress, not federal statutes addressing public policy.237

In relying on Porter, the Court established new precedent in
which equitable relief may be granted in cases where states have bar-
gained for and agreed to their rights.238  If the Court had followed
established precedent, it would have only resorted to equitable relief
once all remedies at law had been exhausted.239  Instead, the Court
reasoned that equity was proper, not because damages at law were
inadequate, but because a public interest was involved.240  The
Court’s decision allowed for a new remedy, in addition to the damages
remedies available, if breach of an interstate compact is at issue.241

The Court’s decision to modify the Compact based on equity went
against the established principle that the hardship of the case does

pact that originated between the states of Kansas, Nebraska, and Colorado and was
approved by Congress).

235. See Kansas, 135 S. Ct. at 1053 (equating the Compact, which was entered into
by three sovereign states, to a public interest by applying broad equitable powers to the
case after stating that “when federal law is at issue and ‘the public is involved,’ a federal
court’s ‘equitable powers assume an even broader and more flexible character than
when only a private controversy is at stake.’”) (quoting Porter, 328 U.S. at 398).

236. Id. at 1066 (Thomas, J., concurring in part and dissenting in part).
237. Id. at 1067.
238. Compare Porter, 328 U.S. at 398 (indicating that the Emergency Price Control

Act of 1942, which regulates a private entity, involved a public interest by applying its
broad equitable powers to enforce the Act after opining that courts may only invoke
broad equitable powers in cases involving a public interest), with Kansas, 135 S. Ct. at
1053 (indicating that the Court may apply broad equitable powers to interstate compact
disputes between sovereign states, by applying its broad equitable powers to interpret
the Republican River Compact after noting it can only apply its broad equitable powers
in cases that involve a public interest).

239. Compare Heine v. Levee Comm’rs, 86 U.S. 655, 658-59 (1873) (applying the
universal contract rule, which prohibits the Court from using equity when adequate
compensation can be made by the damages recoverable at law, to a case involving
bonds), with Kansas, 135 S. Ct. at 1052-53 (exercising broad equitable powers to appor-
tion the waters between the states, notwithstanding its acknowledgment that the states
bargained for their rights to apportion that water under the Republican River
Compact).

240. See Kansas, 135 S. Ct. at 1053, 1057 (indicating that the reason the Court ap-
plied its broad equitable powers was because a public interest was involved).

241. Compare id. at 1056 (affirming the Special Master’s decision to award Kansas
$3.7 million at law and an additional $1.8 million at equity as well as modification of the
Accounting Procedures through the Court’s broad equitable powers), with Heine, 86
U.S. at 658-59 (asserting the universal contract rule that prohibits the Court from using
equity when adequate compensation can be made by the damages recoverable at law).
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not justify departure from precedent and allows for a new remedy in
breach of interstate compact disputes.242

V. CONCLUSION

In deciding Kansas v. Nebraska,243 the United States Supreme
Court applied broad equitable powers to an interstate compact dis-
pute.244  The Court departed from the reasoning it has applied to prior
interstate compact cases, which traditionally followed principles of
contract law that upheld the express terms of compacts.245  The Court
reasoned that because a public interest was involved, the equitable
powers available to the Court assumed a broader nature even though
the Compact was entered into by sovereign states.246

The Court’s approach in Kansas departs from the typical reme-
dies that have been available to states involved in breach of interstate
compact disputes.247  In making its determination in Kansas, the
Court echoed the reasoning of its prior decisions, such as Texas v. New
Mexico,248 where it stated that interstate compacts are contracts and
must be enforced according to the terms of the compact.249  However,
the Court departed from prior decisions, such as Texas, when it modi-
fied the terms of the Republican River Compact (“Compact”) by alter-
ing the Accounting Procedures that the states had agreed to in the
Compact and the Final Settlement Stipulation (“Settlement”).250  In
departing from its prior decisions, the Court invoked its broad equita-
ble powers and failed to enforce the Compact using the principles of
contract law.251  The Court has consistently interpreted interstate
water compacts according to their express terms and refused to modify
those terms agreed to by the states unless ambiguous or open to inter-

242. Compare Kansas, 135 S. Ct. at 1065 (Thomas, J., concurring in part and dis-
senting in part) (showing that there were no equitable principles to invoke the broad
equitable powers the Court used), with Heine, 86 U.S. at 658 (deducing that the Court
did not have the authority to apply its broad equitable powers when ordinary remedies
failed to accord complete relief to the bondholders).

243. 135 S. Ct. 1042 (2015).
244. Kansas v. Nebraska, 135 S. Ct. 1042, 1053 (2015).
245. Kansas, 135 S. Ct. at 1065-66 (Thomas, J., concurring in part and dissenting in

part).
246. Id. at 1053.
247. See supra notes 180-202 and accompanying text.
248. 482 U.S. 124 (1987).
249. Kansas, 135 S. Ct. at 1052 (citing Texas v. New Mexico, 482 U.S. 124, 134

(1987)).  The Court in Texas stated that “a compact is, after all, a contract.” Texas, 482
U.S. at 128 (quoting Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 285
(1959) (internal quotation marks omitted)).  The Court in Texas also stated that a com-
pact “remains a legal document that must be construed and applied in accordance with
its terms.” Id.

250. See supra notes 203-221 and accompanying text.
251. See supra notes 222-242 and accompanying text.
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pretation.252  When the Court modified the express terms agreed to by
the states it ignored the established rule that interstate compacts are
interpreted and enforced as contracts.253 States enter into compacts
so they can decide their rights to scarce resources and ensure that a
tribunal will enforce those rights accordingly.254  By allowing for such
broad application of equitable power, as the Court did in Kansas, new
precedent was created which allows the Court to order relief inconsis-
tent with the terms of an interstate compact.  States can no longer be
certain that the terms they have agreed to in compacts will be upheld
in the court of law.

Shannon Behm—’17

252. See Texas, 482 U.S. at 128 (stating that an interstate water compact is a con-
tract and must be construed and applied in accordance with its terms); Oklahoma v.
New Mexico, 501 U.S. 221, 237 (1991) (explaining that according to contract interpreta-
tion where an interstate water compact contains ambiguous terms the intent of the
states is used to interpret the terms); see also Tarrant Reg’l Water Dist. v. Herrmann,
569 U.S. 2120, 2130 (2013) (noting that interstate compacts are contracts and inter-
preted using principles of contract law); Alabama v. North Carolina, 560 U.S. 330, 352
(2010) (asserting that interstate compacts are contracts in which courts cannot order
relief inconsistent with the compact’s express terms).

253. Compare Alabama, 560 U.S. at 352 (indicating that because interstate com-
pacts are contracts, courts cannot add or modify the express terms for any reason), with
Kansas, 135 S. Ct. at 1060-62 (opining that although courts generally hold states to the
deals they make where the Court finds it necessary to alter the Compact terms it may).

254. Kansas, 135 S. Ct. at 1052.


