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INTRODUCTION

The purpose of this thesis is to recount the impact of 

Public Law 89-10 on the State of Nebraska. More spec ifica lly , 

we wish to inquire into its  effects on the non-public schools 

in Nebraska.

The perspective becomes even more refined as we view 

the role this law played in the education of children of 

Catholic parentage.

So that our readers w ill  not be "scattered" in their 

outlook, we have concerned ourselves with a specific period 

of time - April, 1965 to October, 1967.

The Elementary Secondary Education Act of 19b5 (P.L. 

89-10) has five  t i t le s .  We w ill  focus our attention on the 

f ir s t  two t it le s  of this law. T itle  I I I  funds in Nebraska 

have been channeled into the development of an educational 

television network to blanket the State, T itle  IV funding is 

designed to originate, and in some instances, complement edu

cational research, especially in conjunction with higher 

educational institutions. T itle  V was designed to strengthen 

already existing State Departments o f Education.

There is always a danger of being too general in a 

thesis presentation. In our approach to this subject matter 

we have tried  to narrow ourselves down to one perspective -
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the participation of children of Catholic parentage.

There are several related studies that could he undertaken, 

fo r instance, a recounting of h istorical data and an evaluation of 

P.L. 89-10 based on a viewpoint primarily from the Nebraska State 

Department of Education, however, the assessment of this material 

is not to be a part of this thesis.

The reader w ill  note that we have lim ited ourselves to a 

narrow span of time (April 1965-1967). Our purpose was to re

count the in it ia l impact of P.L. 89-10.

In the dialogue that ensues between the State Department 

of Education and the Catholic Education Association, we see the 

beginning of an honest e ffo rt on the part of a l l  to c la rify  that 

point of law in the Nebraska Constitution which states that no 

"public funds" are to be used fo r "sectarian purposes."

(A rtic le  V II, Section 11, Nebraska Constitution.)

Nor have we tr ied  to assemble any h istorical data concern

ing non-public participation in P.L. 89-10 by those other than 

children of Catholic parentage. This, too, constitutes a study in 

i t s e l f .

F inally, we have attempted to adopt an essentially histor

ica l, impersonal objective style of presentation. We have confined 

personal, subjective observations to Part IV of this thesis.

A word about the main source of reference material. The 

major bulk of our references is taken from the f i le s  of the



Nebraska Catholic Education Association, 

references are le tters , legal memoranda, 

some cases information was obtained by pe

For the most part 

and legal opinions 

rsonal interview.
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Part I

Historical Background for P.L. 89-10

Chapter I

Nebraska Law as i t  Relates to Non-Public Schools

Introduction

We have arb itrarily divided our recounting of Nebraska 

laws into three general periods:

I Early development of Laws relating to  Non-Public 
Schools: 185 *1-1918.

I I  Turbulent Years: 1919-1949.

I I I  Approval and Accreditation of Nebraska Schools: 
1950-1967.
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Early development of Laws Relating to Non-Public Schools:
185U-1918

The early Constitutions of Nebraska made no mention of 

the non-public school. The f ir s t  te r r ito r ia l constitution, 

ra tified  by a slender margin in 1866, simply provided that 

"no sectarian institution shall ever have any inclusive right 

to , or control o f, any part of the school funds of the State."•*-

The f ir s t  Constitution of the State of Nebraska, 

ra tified  in 1875, eight years a fter its  entrance into the Union, 

provided: religious liberty ,2 that state land could never be

donated to private corporations ,3 that no sectarian instruction 

was to be taught in public schools. ^

The legislation  enacted through this f ir s t  period of 

the history of Nebraska only indirectly affected non-public 

schools since i t  was generally welfare leg is la tion , providing 

for compulsory attendance, safety and health measures.

Only two provisions directly affected the non-public 

schools throughout this f ir s t  leg is la tive  period:

^Nebraska Constitution of 1866, Article V III, Section 1.

^Nebraska Constitution of 1875, A rtic le I ,  Section 4.

^Ib id . , A rt ic le  I I I ,  Section 18.

kIb id . . A rticle V III, Section 11.
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1) Fire safety regulations fo r a ll  scnools (1913).

2) In school buildings with two or more stairways
in height, must be equipped with fireproof sta ir
ways and f ir e  escapes outside the school building 
(1915).

Turbulent Years 1919-19̂ +9

We move into the era of super-patriotism surrounding 

World War I .  Many of the Catholic schools and most of the 

Lutheran schools were heavily foreign and mostly German.

By 1919, Americanization plans had been outlined and 

put into e ffec t by the United States Department of the In terior 

and its  Department of Education, and by educators and sociolo

gists throughout the Country. There was an intense anti-German 

mood as the State Legislature convened in January, 1919.

The Nebraska Legislature of 1919 enacted the following 

educational statutes:

1) Teachers in a l l  schools must be American citizens.

2) A ll schools and teachers in the State shall be 
subject to and governed by the provisions of the 
general laws of the State so fa r as the same apply 
to grades, qualifications, and certification  of 
teachers, and promotion of pupils.

3) A ll non-public schools shall have adequate 
equipment and supplies, and shall be graded the 
same and shall have courses of study fo r each grade 
conducted therein, substantially the same as the 
public school.
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k) A fter September 1, 1919, no teacher may teach in 
any Nebraska school without a proper teaching 
certifica te .

5) Nothing in this Act shall interfere with religious 
instruction in the non-public school.

6) The non-public schools have authority to select and 
purchase textbooks, equipment and supplies, employ 
teachers, and manage the school, subject to the 
provision of the law.

7) American History, Civics, State History, and 
Patriotic observances must be taught and observed 
in non-public schools.

8) County or city superintendents of schools shall 
inspect a l l  non-public schools and report any 
evidence of not fu lf i l l in g  the educational law 
of the State.

9) Failure to abide by the educational statutes of the 
State w ill  necessitate closing school. Full credit 
fo r  certification  w ill  be given non-public school 
teachers the same as their public school counter
parts. 9

In 1919 the Legislature also enacted into Law, the famous

Siman English Language Law. Then, in 1921, the Legislature

enacted even more stringent regulations (Reed-Norval Act).

No person, individually or as a teacher, shall, in 
any private denominational, parochial, or public 
school, teach any subject to any person in any other 
language than the English language.b

This Law was declared unlawful by the United States Supreme

5The School Laws of Nebraska, K-B Printing Co. , Omaha, 
Nebraska.

^Nebraska Laws 1919, C. 2U9 .
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Court, Meyer v Nebraska, in June h, 1923. ?

Very l i t t l e  additional legislation was enacted fo r the 

remainder of the period:

1) A new revision of the statutes concerning 
teacher certifications was re-enacted (1925).

2) Again, new certification  requirements were 
enacted (1937) .

3) Bus transportation safety requirements, including 
licensing and inspections were enacted, as were 
regulations fo r the display of the American flag  
in and in front of a ll  public institutions, in
cluding schools.

Approval and Accreditation of Nebraska Schools: 1950-1967

The third period in the history of the non-public school 

legislation  of Nebraska begins in 19̂ 9 when the State Legislature 

shifted the responsibility fo r approving and accrediting schools 

from the University of Nebraska to the State Department of 

Education.

Section 79-12^7.02 ( l )  The State Department of Education 
shall establish a procedure fo r accrediting the elemen- 
taiy and secondary school of Nebraska, both public 
and private. The major purpose of such procedure shall 
be to maintain adequate school programs, and to 
encourage and assist schools in their purpose of in
creasing better instructional opportunities fo r the 
beys and g irls  of Nebraska. (2) The Commissioner of 
education is authorized to appoint an accreditation

Tu. S. Supreme Court, 2o0 U.S. 390 (1923)
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committee, which shall he representative of educational 
institutions and agencies of the State and shall 
include as a member the Director of Admissions of the 
University of Nebraska. (3) The Accreditation 
Committee shall be responsible fo r: (a) formulating 
appropriate standards and policies with respect to 
accreditation and classification of schools. No school 
is  to  be considered for accreditation status which 
has not f ir s t  fu lf i l le d  a ll requirements for an approved 
school.

Since this law was enacted in 1950, there have been four 

editions of the manual, Approval and Accreditation of Nebraska 

Non-Public Schools, published by the State Department of

Education.

Participation of the non-public school in the program of 

accreditation is purely voluntary. "There is no compulsion on 

a school either to e lect or to  attain the status of accredi

ta t i on.

See the appendix for court cases in the State that are 

relative to non-public education.

O
°Approval and Accreditation of Nebraska Non-Public 

Schools, State Department of Education, Lincoln, Nebraska, p. 2.
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Chapter I I

H istorical Background for P.L. 89-10

History of Federal Aid to Education

The following is a brief resume' of federal laws 

generally relevant:

Northwest Ordinance ( 1787) Land set aside to nelp set 
up public education systems.

Enabling Acts (l802) Land grants continued for 
entering states fo r  public 
education.

M orrill Act (18Ó2) Donated lands to states and 
territo ries  fo r  establish
ment of colleges.

Hatch Act and Second M orrill 
Act (1887)

Added agricultural experi
mental station to land 
grant colleges. Second 
M orrill Act (1890) ex
tended endowments fo r 
agriculture and mechanics.

The Smith-Lever Act ( 191*0 Created agricultural Exten
sion and Home Economics fo r 
high school students.

The Lannam Act (19^1) Alleviation of hardships 
in communities whose schools 
were expanding because of 
m ilitary installations.

The Serviceman's Readjust
ment Act (19 *+U)
( G .I. B il l )

Provide education and 
training to returning 
Servicemen and women.



8

The Impact Laws (1950) Extension of Lanham Act 
of 191+1.

The National Defense 
Education Act (1958)

Stimulation of education 
in areas of Science, 
Foreign Language, and 
Mathematics.

Higher Education F ac ilities  Construction grants to
Act (1963) Colleges, Junior Colleges, 

and Graduate Center.

The National Defense 
Education Act (1964)

Extension of NDEA 1958.

Economic Opportunity Act 
(1964)

College work-study 
program.

Educational Television 
P.L. 87-477

Acquisition and installation 
of transmitting.

Amendments to National 
Defense Education Act 
(1963-1964)

Increase in college 
student loans, included 
attendance at foreign 
universities, relocation 
of unused allotments, 
guidance, counseling, and 
testing included.

Economic Opportunity Act 
(1904)

Includes Youth Programs, 
and urban and rural 
community action programs.

The C iv il Rights Act of 
1964

Encouraging and easing the 
course of desegration in 
publie sch00I s .9

a
Sidney W. Tiedt, The Role of the Federal Government in 

Education , (New York, Oxford University Press, 1966), pp 15-190.
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U. S. Supreme Court Decisions Relevant to the Question of
Church and. State

Massachusetts v. Mellon The Courts ruled that
2o2 U.S. U77 (1923) citizens, as such, do not 

have su fficient standing 
to challenge federal spend
ing.

Pierce v. Society of Sisters 
2b8 U.S. 510 (1925)

State of Oregon had no 
right to require a l l  of 
its  students to  attend the 
public schools. "Child 
not mere creature of state" 
• • #

Cochran v. The Louisiana 
State Board of Education 
281 U.S. 370 (1930)

State of Louisiana has the 
right to lend public 
school texts to children 
whether they attended 
public or private schools.

Everson v. Board of Education The majority opinion
33Ü U.S. 1 ( 19U7 ) found that a state (New 

Jersey) may provide trans
portation as a general wel
fare item, . . not to be 
construed as an aid to 
education or a particular 
group.

McCollum v. The Board of 
Education. 333 U.S. 203 
(191*8)

Released time arrangement 
in Ill in o is  was unconstitu
tional because of ( l )  
excessively compulsive 
nature of the requirement, 
and (2) use of school 
buildings and school teach
ers in this arrangement.

Zorach v. Clauson 
3U3 U.S. 30b (1952)

Released time program in New 
York State. Did not 
involve: coercion, meeting 
on school property, and 
support by public tax money.
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Engle v. Vitale 
370 U. S. U21 (1962)

Declared unconstitutional 
the use of a prayer in 
New York Public Schools.

School D istrict of Abington 
Township, Pennsylvania v. 
Schempp; Murray v. Curlett

Recitation of the Lord's 
Prayer and reading of 
Bible unconstitutional

371 U.S. 8 0 9 0 7 ,  9̂ 14 ( 1963) in public schools.10

10Ib id . . pp. llU - 122
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Elementary and Secondary Education Act P .L . 89-10 ( 1965)

There are five  t it le s  to P.L. 89-10. They are:

T it le  I :  "Federal assistance for local educational 
agencies for the education of children of 
low income families (1.6 b illion  dollars)"

T it le  I I :  "School Library Resources, textbooks, and 
other instructional materials" (100 million 
dollars.)

T itle  I I I :  "Supplementary Educational Centers and 
Services" (100 million dollars).

T it le  IV: "Educational Research and Training; amendments 
to Cooperative Research Act of 195 "̂
(*+5 mi H i on dollars).

T it le  V; "Strengthening State Departments o f Education" 
(10 million dollars).

This Act was introduced by Senator Wayne Morse in the 

Senate (S.370) and Representative Homer Perkins in the House of 

Representatives (H.P. 2362). The Act was passed heartily in 

the Senate by a vote of 73 to 18. The b i l l  passed in the House 

of Representatives by the same ra tio . ^  S ign ificantly,

President Johnson made no delay in signing the b i l l  into law.

He made this h istoric signing in the one room classroom he 

attended as a child in his native Texas.

There seemed to be many reasons for the successful * 12

^U. S. Congress, Elementary Secondary Education Act of 
1969. Public Law 89-10, 89th Congress pp. 1-29.

12Sidney W. Tiedt, Op. Cit. , p. 192.
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passage of P.L. 89-10. Here are but a few. F irs t, the wording 

of the b i l l  is a masterpiece of properly chosen words. I t  

reflects an insight into b ills  which have successfully passed 

Congress in the past. As one author points out, the use of the 

word "impact" always had a favorable p o lit ica l connotation.13

The programs were very specific in nature and in many 

instances implemented already existing laws such as the 

National Defense Education Act (1958).

Finally, fo r  a l l  its  specifications, the b i l l  encompassed 

a ll  segments of society: "the rich, poor, private school, 

elementary, secondaiy, and higher education."!^ I t  is 

estimated i t  has affected ninety per cent of the school districts 

With a plurality of congressmen as Catholics (107), 

special provision was made fo r the non-public school student 

without subsidy to the religious activ ities  of these institutions 

I f  there was any real criticism  of P.L. 89-10 at the 

time of its  passage that would have to  be the amount of 

money appropriated which was 1.6 b illion  dollars fo r approxi

mately seventy-five million students. The reason for limitation 

of funds was a p o lit ica l necessity more than anything else.

13lb id . , p. 193. 

l^ Ib id , p. 193.
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The Present Status of P.L. 89-10

Appropriations fo r the 1966 and 1967 sessions of 

Congress have undergone curtailment. This is the obvious 

side e ffe c t of the Vietnam conflict which is taking an 

increasing proportion of the federal dollar.

Despite the relative national success of this law, 

i t  has undergone attacks from various sectors. One reaction 

can best be exemplified by the Protestants and other Americans 

United fo r separation of Church and State. The POAU f i le d  

an original suit in Ohio in June of 1966. The substance of 

their suit was: "that T it le  I I  of the 19b5 Act is unconstitutional 

and sought an injunction against further disbursement of funds.

The federal government requested to  dismiss the suit. This was 

accompanied by a fourteen page memorandum in support of the 

moti on.

Another sector of attack on P.L. 89-10 as i t  was written 

in its  original form was on the leg is la tive  flo o r  of Congress. 

During the 1967 session of Congress, Representative Albert Quie 

of Minnesota, offered an amendment to P.L. 89-10 which in 

e ffec t would appropriate "blocks of funding" to the State under

•^The Catnolic Register, Denver, Colorado, January 6, 
1967. (Private numbering #7002)



the various t it le s  and ca ll fo r  more direct administration 

of P.L. 89-10 to taK.e place at the state leve l. Congressman 

Quie made note that assurances of provision for a ll  segments 

of interest in the original law would De provided.^

The Quie amendment was unalterably opposed by the 

United States Catholic Conference ,17 U. S. Commissioner of 

Education Harold Howe I I  by Secretary of Health, Education, 

and Welfare, John W. Gardner,19 by the Washington Post,20 

and by the New York Times.21 The Quie amendment was defeated

Impress release from Congressman Quie on his amendment 
to P.L. 89-10, Wasnington, D. C. , April 22, 1967.

■^Statement by Monsignor James C. Donohue, Director 
of Department of Education, U. S. Catholic Conference,
May 9, 1967. (Private numbering #6033)

-1-̂ Washington Post, GOP Education B il l  attacked by 
Howe, April 25, 19b7.

^statement issued by John W. Gardner, Secretary of 
Health, Education, and Welfare, April 26, 1967.

■^Washington Post ed ito ria l, Washington, D. C., April 
27, 19b7. (Private numbering #6017)

^tlew York Times, ed ito ria l, New York, April 26 ,1967. 
(Private numbering #o0l6)
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May 25, 19Ô7 andP.L .  89-10 remained in ta c t .22

Presently, the Senate Education subcommittee has 

completed public hearings about the financial extension of 

P.L. 89-10. More is at stake than appropriations because 

of the House of Representatives' version of this law in the 

spring of 1967. The House put administrative discretion of 

T itle  I I I  in the hands of the States.

Some of the possib ilities of compromise are:

1) Some measure of state control over T itle  I I I  
funds with some control to  be retained in the U.S.
Offi ce of E ducati on.

2) Inclusion of a section demanding that states 
handle the federal funds separately from state funds, 
a 'no commingling' provision designed to help assure 
participation by non-public schools.

3) Authorization of the Office of Education to  set 
standards fo r new T itle  I I I  projects; or to by-pass 
state education officers by funding T it le  I I I  projects 
directly i f  state administration is unsatisfactory.23

In general, there seems to be a growing concern

nationally to preserve the non-public segment approach to

education. This would necessitate more direct federal financing

pÔL e tte r  written by Congressman Glen Cunningham, 
Representative of Nebraska, to Father Paul Button, Super
intendent of Schools, Diocese of Grand Island, June 1, 1967, 
(Private numbering #6036).

28|i'he Catholic Register, Altoona, Pennsylvania, 
September 29, 19t>7.
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to  these institutions as well as public institutions.21* A

number of people foresee massive federal funding fo r education, 

especially as the Vietnam conflict is  settled.

2l+Impressions le ft  by federal leaders in Washington, 
D. C. , at the National Catholic Superintendents' Annual 
Meeting, October 23, 196?.
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Part I I

T itle  I of P.L. 89-10 

Early Stages of Implementation

As a result of the April 11, 1905, pass age of the 

federal law P.L. 89-10, the federal government involved 

i t s e l f  directly in funding on the secondary and elementary 

levels of education. This meant there would he a specific 

application of funds in Nebraska from sources outside 

local and state resources. However, local funding of the 

cost of education was the rule. This massive direct federal 

funding was an evolving experience. During the time 

following the actual passage of this particular law and 

the funding of the law, which was late in November, 1965, 

many things transpired to prepare fo r actual implementation.

State Commissioners of Education and interested 

parties gathered fo r a regional conference in Kansas City, 

Missouri, on May 18, 1965. This convocation was called by 

the Department of Health, Education, and Welfare, fo r  the 

purpose of orienting state o ffic ia ls  on the substance and 

meaning of the five  t it le s  in P.L. 89-10.

On July 15, 1985, Dr. Floyd M iller, the State Commis

sioner of Education for the State of Nebraska, directed a
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circular le t te r  to a ll Nebraska school administrators out

lin ing the forthcoming program for putting this new law 

into e ffe c t. 1 At that particular time Dr. M iller did not 

seem to indicate that there would he any special problem 

in applying P.L. 89-10 in the Nebraska education system 

according to  the sp ir it of the federal legislators. He 

did, however, mention that there would be some administra

tive arrangements that would have to be made regarding the 

implementation of T itle  I I I  since this particular t i t le  

calls fo r direct administration and funding from Washington. 

T it le  I of P.L. 89-10 reads as follows:

The commissioner shall carry out during the 
fis ca l year ending June 30, 1968, and each 
of the four succeeding fis ca l years, a pro
gram fo r  making grants fo r supplementary 
educational centers and services . . .  .2

A ll the other t it le s  of this law allow the State agencies 

to apportion and supervise financial allocations. Already the 

problem of trying to coordinate P.L. 89-10 with the State edu

cational setup was apparent.

On September 21, 1965, a special meeting fo r  a l l  the 

school administrators for the State of Nebraska was held 

at the Nebraska Center fo r Continuing Education, Lincoln,

-^Letter written by Floyd M iller, Commissioner of Edu
cation, to Neoraska School Administrators, July 15, 1965.

2U. S. Congress. P.L. 89-10, 89th Congress, H. R.
23b2. April 11, 1965.
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Nebraska. The purpose of this conference was to acquaint 

administrators, both public and non-public, with this new 

Act. Several representatives from the Department of Health, 

Education and Welfare were present. The State Directors for 

T itle  I - Jack Krueger, T itle  I I  - Lester Harvey, T it le  I I I  - 

Ed Cavert, T itle  V - LeRoy Ortgiesen, were introduced, and 

they explained the general purpose of each T itle . Dr. Frank 

Sorenson, Teachers College, University of Nebraska, ex

plained the ramifications of T itle  IV in reference to higher 

education. Repeatedly, state and federal representatives 

emphasized the need fo r  participation by public and non-public 

students.

Almost from the beginning there was an a ir  of un

certainty about whether the Nebraska Constitution did allow 

fo r the implementation of this law according to its  intent.3

3rrhis impression was drawn from author's own personal 
recollections of the meeting.
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Attorney General Ruling

On October 27, 1905, Dr. Floyd M iller requested

an opinion from the State Attorney General, Clarence Meyer,

concerning P.L. 89-10. The question read as follows:

May the State Department of Education approve 
applications from local public school boards 
fo r  programs or projects wherein a public 
school board proposes to send one or more of 
its  teachers to instruct students on the pre
mises of a private school wherein these students 
are enrolled?^

The conclusion drawn by Attorney General Meyer and 

his Assistant, Harold Mosher, was negative. The legal 

question arose as a result of the various projects that 

were being written fo r T it le  I ,  especially in the city of 

Lincoln, Nebraska.

The original Lincoln T it le  I program had in mind 

sending teachers of a specialized nature to  non-public 

schools so that the students might share in the service that 

was to be provided by the Elementary Secondary Education

^Legal opinion written by Clarence A. H. Meyer, 
Attorney General, and Harold Mosher, Assistant Attorney 
General, requested by Floyd A. M iller, Commissioner of 
Education, State Department of Education, Lincoln, Nebraska, 
October 27, 1965.
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Act.5 This particular approach to sharing in services 

involved is called Shared Services.

With the rendering of the Attorney General's opinion, 

the Lincol n programs were rewritten to involve e lig ib le  

students in a summertime program which would preclude 

concern fo r the problem of sending teachers to the parochial 

schools.0 The plan was to bus a ll  students who would share 

in these services to public schools or institutions of a 

specialized nature. Because the Lincoln plan was one of 

the f ir s t  to be written in the State, i t  set the pattern fo r 

many school d istricts throughout the State. T

In P.L. 89-10 dual enrollment was cited as a possible 

way of providing fo r educationally deprived children. How

ever, the law does state that i t  should not work unusual 

hardship or create an imposition upon the student involved.8

^This information was obtained from Fr. James Dawson, 
Superintendent of Schools fo r  the Diocese of Lincoln. Fr. Dawson 
was a participant in the original planning.

^See the T it le  I plan submitted by the Lincoln Public 
School D istrict to the T itle  I  Director, State Department of 
Education, Lincoln, Nebraska, fo r the school year 1965-1966.

Ŝummary report issued by T it le  I Director, State 
Department of Education, Lincoln, Nebraska, May 25, 1966. 
(Author's private numbering of Document #10H8)

^Understanding the Elementary and Secondary Education 
Act of 1965 , Department of Education, National Catholic 
Welfare Conference, p. 5 .
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The position taken by the Nebraska Catholic Education 

Association, which represents a l l  the Catholic school systems 

in the State, was that i t  was not interested generally in 

shared time or dual enrollment. Practically speaking, the 

Nebraska Catholic Education Association contended that the 

transportation of non-public students to their public school 

counterpart provided a ll sorts of log is tica l problems. I t  

seemed much more within the limits of preserving the order of 

the day at the respective schools and in the interest of 

safety to promote a shared service approach to T it le  1.9

9private memorandum of meetings with the Assistant 
Attorney General, Feoruary 3, and March 15, 1966, by William 
Hotz, Jr., a lega l representative fo r  the Nebraska Catholic 
Education Association, p. 2. (Author's private numbering of 
Document #1013)
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Further Development of T it le  I

In the fa l l  of 1965, across the State, various programs 

were being written by school d istricts. The to ta l projected, 

funds to be allocated fo r  the T itle  I  funding fo r  the State 

of Nebraska in the fis ca l year 1966 was $6 ,989,393.00.16

The T it le  I  projects of school d istricts across the 

State filte red  in rapidly. A press release on December 31,

1965, noted the approval of eighteen projects including a 

proposal of the Omaha D istrict 1 fo r $7^*+,175.00.H  By 

February 27, i 960, one hundred fifty -tw o T it le  I projects 

had been ra tified  by the State Department of Education. The 

amount of funds appropriated was $2 ,882,015.00.1^

It  was interesting to observe the correspondence 

in the f i le s  of the Department of Education, Grand Island 

Diocese, concerning the various parochial schools and their f ir s t  

contact with their public school counterparts. One of the by

products of the federal law was to create an atmosphere for 

greater cooperation between the public and non-public schools.

16u. s. Department of Health, Education, and Welfare,
T itle  I .  Better Schooling fo r Educationally Deprived Children.
U. S. Government Printing O ffice: 1965-0-791-*+9^.

Upmaha World Herald, December 31, 1965, p. 6.

-*-2Lincoln Evening Journal and Nebraska State Journal, 
February 27, 1966, p. U.
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The common interest in the welfare of patrons served became 

the cr iter ia  fo r  implementing the programs.-^

I t  did not take veiy long for the Attorney General's 

adverse opinion re, shared services to become a matter of 

public fact. For the most part, T it le  I programs written 

throughout the State were of a summertime remedial nature.

ISLetter from Father Edward Flinn, Saint Patrick's 
Church, January 13, 1966. (Author's private numbering of 
Document #1006)
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Leased Classroom Program

In the meantime the administrative members of the 

Nebraska Catholic Education Association gathered together to 

assess the current status of the program. Conferences were 

held on January 26, 27, 1966.-*-̂  At these particular meet

ings, f ir s t  consideration was given to the possib ility  of a 

public school d istric t leasing a classroom in a private school 

fo r  the purpose of conducting an educational program. The 

consensus of legal judgment on this question was very possibly 

i t  could be affirmative "provided the classes are open to any 

students, not just private school students."15 The lease 

should be a "formal and bonafide lease, giving the public 

school possession and control of the classroom during the 

times specified in the lease."-*-“ I t  would be desirable that 

the school enrollment fo r  the program be enough to ju stify  

the assignment of a teacher. This is a practical rather than 

a legal factor. Finally, i t  was decided that further legal

li+Private memorandum summarizing conferences on January 
26, 27, by Robert Crosby, Legal Counsel fo r  the Nebraska 
Catholic Educational Association, dated January 28, 1966. 
(Author's private numbering of Document #1012)

l^Ib id . , p. 1 .

l^IbiU. , p. 1.
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research into the possib ility  of this leasing would, be 

in itiated .

The second part of the discussion at the meeting on 

T itle  I centered around the approach that the New York State 

Attorney General took in regard to federal funds. The New 

York Attorney General ruled that T itle  I funds are to be 

sequestered or separated. The preliminary opinion by the 

Nebraska Catholic Educational Association as to whether this 

approach could be taken in our State was a probable negative 

based on Article 3, Section 25 of the State Constitution.!^

On March 8 , 1966, Father James Dawson, Superintendent 

of Schools of the Lincoln Catholic Diocese, wrote a le t te r  to 

the other members of the Nebraska Catholic Educational Assoc

iation. At that time he indicated a need to dissipate the 

present uncertainty about actual non-public participation in 

the T itle  I funds. A special meeting had been held with 

the Assistant Nebraska Attorney General, Mr. Mosher, and Mr. 

Jack Krueger, the State T it le  I Director, on March l 6 , 1966.!^

Tib id . , p. 1.

•^Letter from Father James Dawson, Superintendent of 
Schools, Lincoln Catholic Diocese, written members of the 
Nebraska Catholic Educational Association, March 8, 1966. 
(My private numbering of document 1017)
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Prior to the meeting, Mr. Robert Crosby, legal 

representative fo r the Nebraska Catholic Educational Assoc

iation , provided a legal memorandum to the Attorney General's 

o ffice  in which he discussed the possib ility  of leasing 

classroom space from private individuals or corporations. 19 

One of the questions asked was whether public school d istricts 

of the I I I ,  IV, and V class have the power to in itia te  such 

a procedure. Mr. Crosby rendered an affirmative opinion 

fo r a l l  these classes.20

Mr. William Hotz, Jr., provided a memorandum of 

meetings that had taken place between the Assistant Attorney 

General and Nebraska Catholic Education Association's legal 

counsel on February 3, 1966, and March 13, 1966. In out

lin ing the happenings of the March 15 meeting, he summarized 

the sentiments of Dr. M iller, Commissioner of Education, as 

being negative to the proposals of leased spacing and shared 

services. Mr. Krueger, T itle  I director, f e l t  that the class

room lease technique was a "subterfuge and not entirely forth

right," and at best only a stop-gap or intermediate solution.

19Legal memorandum prepared by Robert Crosby, legal 
Counsel fo r  the Nebraska Catholic Education Association, for 
the Nebraska Attorney General, March, 1966. (Author's 
numbering of Document #1008)

2üIb id ., p. 1 .
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A number of points were raised by M iller and Krueger regarding 

the rental of premises and the fact that federal regulations 

prohibit leasing except in unusual cases. 21

Also, concern was expressed fo r the integration of 

students. I t  was fe l t  that quite possibly only private school 

students would be served in a given area. The response to 

this particular objection was that the space would be leased 

in non-public institutions only with the provision that i t  

would be open to public school students a lso.22

At this juncture, the State Department of Education 

representatives fe lt  the summer program provided the best 

approach to coordinating schedules and the participation of 

private school students as evidenced by the Lincoln school 

d istric t program.

The Health, Education, and Welfare Department le tte r  

of Februaiy lH, 1966,was quoted by Mr. Crosby fo r the purpose 

of pointing out the fact that programs not providing specific 

opportunities fo r the educationally-deprived child enrolled in

“̂ Private memorandum of meetings with Assistant Attorney 
General February 3 and March 15, 1966, Dy William Hotz, Jr., 
legal representative fo r the Nebraska Catholic Education 
Association, p. 1.

22Ibid. , p. U.
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private schools could prejudice the program. Dr. M iller and 

his associates recognized the necessity for a fa ir  and 

adequate program.23 A11 agreed that i t  would be most

inopportune to find themselves setting up duplications of 

e ffo rt in an attempt to administer the overall program.

Dr. M iller seemed to think that some sort of permissive 

leg is lation  to implement T itle  I would be a d ifficu lt  thing 

to get the State Legislature to pass. Provision fo r  T it le  I 

funds which would not have to be deposited in the State 

Treasury or would not be treated as state public funds seemed 

most unlikely.2i+

Mosher indicated some interest again in the New York 

Attorney General's opinion and asked whether or not the 

opinion had been researched. The idea of by-passing our State 

Constitution by not commingling federal funds with state funds 

appealed to Krueger.2^

Mr. Crosby again approached Dr. M iller about the lease 

of classroom space. M iller's  only comment was that he would 

refer i t  to Assistant Attorney General Mosher. Mosher was not 

interested in having to write such an opinion i f  he could

23l p j d . , p. U.

2^ Ib id . , p . 5 •

^ I b i d .  , p .  6 .
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avoid i t ,  but he stated that he concurred in the legal opinion 

of Crosby that school d istricts lim ited to  Classes I I I ,  IV, 

and V, had the right to lease classroom space in private school

buildings .20

At a meeting of the Nebraska Catholic Education 

Association March 16, 1966, in the Lincoln, Nebraska,Chancery 

O ffice, i t  was agreed that Mr. Crosby would write a le t te r  to 

the diocesan superintendents spelling out in detail the leased 

space arrangement:

. . that the rent would be nominal, that the 
control would be in the hands of the school 
d istrict and that the room would be cleared of 
items having religious significance.27

In the meantime a suggested plan was going to be developed 

by Father Button, Superintendent of Schools, Diocese of Grand 

Island, and Father James Dawson, Superintendent of Schools, 

Diocese of Lincoln, which would f u l f i l l  the above-mentioned 

requirements. Mr. Monte Taylor of Hotz, Hotz, Taylor, and 

Mqylan, lega l representatives fo r  the Nebraska Catholic Edu

cation Association, was designated to research a legal memor

andum concerning the pertinent status both on the federal

26ibid. , p. 6

2TIbid. , p. 7.
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and state levels relative to the possib ility  of sequestered

funds .28

On March 23, 1966, Mr. Crosby issued a legal memor

andum regarding the leased class space fo r  T it le  I of P.L.

89-10. Section 205 (a) (2) of the Congressional Act specifica lly  

requires :

. . . that, to  the extent consistent with the 
number of educationally-deprived children in 
the school d is tric t of the local educational 
agency who are enrolled in private elementary 
and secondary schools, such agency has made 
provision fo r including special education 
services and arrangements (such as dual en
rollment, educational radio and television , 
and mobile educational services and equipment) 
in which such children can participate.29

As has been previously pointed out by Mr. Crosby, where 

the program is conducted exclusively in the public school, 

the opportunity fo r participation by private school 

students w ill  not be comparable to that o f children enrolled 

in public schools. Also i t  was brought to a point of dis

cussion that fo r  substantial comparability of opportunity, 

the location should be as conveniently acceptable to the 

private school children as i t  is to the public school children.

28Ib id ., p. 7 .

29private legal memorandum issued to  members o f the 
Nebraska Catholic Education Association, "Re, Leased Premises, 
T itle  I of the Elementary and Secondary Education Act of 
19b5," by Mr. Robert Crosby, March 23, 1966, p. 1. (Author's 
private numbering of Document #1020)
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Conditions w ill  have a great bearing on how the program is 

applied.

The March 23, 1966, memorandum pointed out that federal 

regulations, Section l ib .53 (a ),  specifica lly  contemplate the 

use of federal funds fo r lease-hold and other interests in

land.3b

Mr. Crosby previously furnished the State Attorney 

General with a legal memorandum in which he concluded that 

school districts of the I I I  , IV, and V class have power to 

lease classroom space from private individuals or corpora

tions fo r proper purposes.31

Another legal memorandum was issued by Mr. Crosby on 

March 31, 1966, researching the fea s ib ility  of Class I I  school 

districts leasing classroom space from private individuals or 

corporations. His conclusion was: " . . yes, i f  approval is 

given at an annual or special meeting of the voters."32 ij^e 

overall conclusions of these two research papers were that a ll 

the above-mentioned districts could lease property, but

30lb id . , p. 2 .

3J-Qp. C it. , p. 1.

32Private legal memorandum issued to the Nebraska 
Catholic Education Association, undated, unsigned. (Author's 
private numbering of Document § 1025)
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the type of population distribution, whether rural or urban, 

must be respected in following the law.



Possib ility  of Sequestered Funding

Mr. Taylor reported the results of his findings relative to 

federal and state laws and the possib ility  of sequestered funds. 

The fir s t  question to which Mr. Taylor addressed himself

was :

Are federal funds which are paid to the State of 
Nebraska under P.L. 89-10 held by the State in 
the capacity of an agent or trustee only so that 
the monies retain their identity as federal 
funds, or do they lose their identity once 
they are received by a state agency so that they 
must thereafter be treated as any other funds of 
the State and thereby be considered as 'public 
funds' as the term is used in the Nebraska 
Constitution (A rtic le  V II, Section ll)?33

His conclusion to this question, in short, is :

Monies distributed to the State under P.L. 89-10 
retain th eir identity as federal funds and are not 
'public' funds within the meaning of Article V II, 
Section 11. Hence state and local governmental 
agencies can distribute and administer these monies 
without vio lating the Nebraska Constitution.3̂

Mr. Taylor based his conclusion on an analysis of the

State Attorney General's Opinion No. 202, dated May 5, 196 U.

In that opinion the Attorney General considered "grants from

3-^Private legal memorandum issued to a member, or to 
members, o f the Nebraska Catholic Education Association, 
"Participation by children attending private school in edu
cation programs financed with federal funds under Public Law 
89-10," oy Monte Taylor, April 6 , 19bfc>, p. 1 . (Author's private 
numbering of Document #1026)
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the federal government to be 'trust' or 'agency' fu n d s ."^5 

In State v. Searle, 77 Nebr. 195, 108 N.W. 1119,

109 N.W. 770, the Nebraska Supreme Court states "that the 

fund established by the federal grant . . . never was, and 

is not now, any part of the funds of the State."30 This Court 

Case was dealing with the establishment of agricultural 

experiment stations.

Further, Mr. Taylor points out that federal funds can

be distributed by a state agency without appropriation. The

language of the Nebraska statutes lends b e lie f that these

monies are not considered funds of the State.

Section 84-710, R.R.S. 1943, provides that "any 
money belonging to the State' must be paid into 
the state treasury within 30 days a fter i t  is 
received. Since A rtic le  I I I ,  Section 25, of the 
Nebraska Constitution provides that 'no money 
shall be drawn from the Treasury except in pur
suance of a specific appropriation made by law,
. . . ' , an appropriation would be required to 
withdraw such monies 'belonging to the State'.
But federal grant monies do not necessarily 
require an appropriation, State v. Searle 77 
Neb. 155, 108 N.W. 1119, State v. Bian, 84 Neb.
30, 120 N.W. 916, hence the conclusion that 
they are not monies that belong to the State.37

The next consideration of this study centered around

the terms "public funds" as used in Art. V II, Section 11 of

- ^ I b i d . , p. 3.

^ I b i d . , p.  4.

3 f l b i d . , p . 4.
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the Nebraska Constitution. Mr. Taylor contends the words 

"public funds" are synonymous with "part of the funds of the 

State" as in the Searle case and. the phrase "belonging to 

the State."38

In Allen v. City of Omaha, 136 Neb. 620, 286 N.W.

916, the Court attempts to define "public funds." This

Case involves a police r e lie f and pension fund. The Court

contends these are not "public funds" because:

. . ( l )  the funds were not raised by taxation,
( 2 ) the funds were segregated by operation of 
the statute for a specific use and could be 
used for no other purpose, and ( 3 ) the fund was 
comprised of monies which did not belong to  the 
City.39

It  can be concluded that monies from P.L. 89-10 fa l l  

under the above description, therefore, they are to be ex

cluded by definition of the Supreme Court of Nebraska from 

being considered "public funds."

Mr. Taylor had previously quoted the Attorney General's 

position that "federal grant monies take cm the nature of 

trust funds to be administered in accordance with the federal 

law establishing the grant."1+1-) The Nebraska Constitution so 

intends the treatment of such funds (c f .  A rtic le V II, Section 2)

38ibid. , p. 5.

39ib ia . , p. 6 .

*+01 bid. , p. 7 .
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A ll land, money or other property granted, or 
bequeathed or in any manner conveyed to this 
State fo r educational purposes, shall be used 
and expended in accordance witn the terms of 
such grant, bequest, or conveyance.^

I t  is  clear that state o ffic ia ls  have a sacred trust both 

from the State Constitution and the Congress of the United 

States to insist that students attending private schools 

share equally in federal funds provided under P.L. 89-10 and 

Article V II, Section 2 of the Nebraska Constitution.^ This 

last conclusion of Mr. Taylor tended to summarize the results 

of his study of "public funds."

The fin a l section of this important legal memorandum 

was a consideration of the phrase "to  be used fo r sectarian 

purposes", since Article V II, Section 2 of the Nebraska Consti

tution is qualified by Article V II, Section 11, wherein i t  is 

state d:

. . . nor shall the state accept any grant, 
conveyance, or bequest of money, lands, or 
other property to be used fo r sectarian pur
poses . 3̂

He insists that "be used for sectarian purposes" is less 

restrictive than the phrase "in  aid of any sectarian or 

denominational school or college". This la tter  phrase, as

^ I b i d . , p.  7.

U2I b i d . , p .  7 .

^3];b i d . , p .  8.
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found in Article V II, Section 11, would preclude a ll monies 

from P.L, 89-10. The f ir s t  phrasing "be used fo r sectarian 

purposes" would allow for services such as bus rides which 

are not sectarian. The second phrasing "in aid of . . ." 

would he more restrictive and exclude any aid, sectarian or 

n o t.^  i n order to establish that a service is sectarian " i t  

would be necessary to show that the benefits provided by the 

funds have within themselves a sectarian function or 

ingred ient."^

The authors cite Congress as probably the best criterion 

for determining whether the funds of P.L, 89-10 are "fo r  

sectarian purposes." This point was much publicized in 

national debate. I t  seemed fa ir ly  obvious to Mr. Taylor that 

"Congress bent over backwards to insure that no funds under 

P.L. 89-10 would ever be 'used fo r sectarian purposes' ."^6

^ I b i d . , p .  8 .

^ I b i d . , p .  9 .

^ I b i d .  , p .  1 0 .
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The Status or Implementation 
of P.L. 89-10 One Year Later

By April 11, 1966, most of the school d istricts who had 

intentions of participating in T it le  I already had their pro

grams in operation. Needless to say, there was a constant 

assessment on the part of non-public administrators as to  the 

amount of participation in the T it le  I program. In some areas 

there was a notable amount of cooperation between public and 

non-public school administrators. An example of th is was to 

be found in the City of Omaha.

In other areas the exclusion of private school students 

in T itle  I program was apparent. One specific instance of 

abuse is found in the f ile s  of the Nebraska Catholic Edu

cation Association. This involved the community of Saint Paul, 

Nebraska. Documents are on f i l e  from the principal of the 

parochial grade school, the pastor of Saints Peter and Paul 

Church, recording the lack of participation in the remedial 

reading program that was being conducted in the Saint Paul, 

Nebraska, Public School. UT

^Letter from Sister Mary Christopher, O.S.B., Principal 
of Saints Peter and Paul Catholic School, written to Father Paul 
Button, Superintendent of Schools, Diocese of Grand Island,
April lb , i 960, Saint Paul, Nebraska. (Private #1032). Letter 
from Father Anthony F iglersk i, Pastor of Saints Peter and Paul 
Catholic Church, Saint Paul, Nebraska, written to Father Button, 
May 27, 19o6. (Private #103 -̂).



The Nebraska Catholic Education Association considered the 

possib ility  of bringing some sort of legal action against the 

Saint Paul Public School administration noting the necessity 

fo r private school participation in P.L. 89-10. This 

specific case was brought to the attention of Mr. Jack Krueger, 

T it le  I  director. ̂ 6

Mr. Krueger issued a preliminary report fo r T it le  I 

indicating those communities who were using P.L. 89-10 funds. 

The nature of their projects was outlined. They centered 

mostly in the area of testing, remedial reading, nursing 

service, and special education. The cost for ninety-four 

separate projects was $2,678,^25.00.^9

^ L e tte r  from Father Paul Button, Superintendent of 
Schools, Diocese of Grand Island, written to Jack Krueger, 
T it le  I Director, June 7, 196b.

^Unpublished summary from the State Department of 
Education, Lincoln, Nebraska, T it le  I Department, May 25, 
1966. (Author's private numbering #10^8)
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Continued Negotiations

There appeared to be a pattern of delayed action on the 

part of the State Department of Education and the Attorney 

General's o ffice . This was so expressed by Mr. Crosby in a 

le t te r  to  Mr. Mosher on April 28, 1966. In this le tte r , Mr. 

Crosby once again reminded Mr. Mosher of the legal opinions 

of Attorney Generals of Wyoming and Kentucky. The libera l ruling 

regarding P.L. 89-10 funds and state monies had resolved many 

of the immediate legal problems. Mr. Crosby further indicated 

that the situation in Nebraska was becoming "c r it ic a l and 

pathetic."60 in the neighboring State o f Iowa, State Attorney 

General Scalise rendered favorable opinion to the idea of 

shared time and shared service.

In a le tte r  to Taylor, Crosby indicated that Assistant 

Attorney General Mosher seemed to be "receptive" to the Taylor 

memorandum brie f. Mr. Crosby stressed the necessity of pressing 

for an amicable agreement re_ non-public school student partic i

pation. 61

-^Letter written to Mr. Harold Mosher, Assistant 
Nebraska Attorney General, written by Mr. Robert Crosby,
April 28, 1966. (Private numbering #1036)

6lLetter written to Mr. Monte Taylor, legal counsel fo r  
the Nebraska Catholic Education Association, by Mr. Robert 
Crosby, April 28, 1966. (Private numbering # 1037)



A document from the Department of Public Instruction of 

the State of Iowa outlined criteria  which were intended to be 

helpful in creating a better participation of non-public 

school children in T itle  I .  One of the suggestions was that 

a supplementary form should be supplied fo r  non-public schools 

to ver ify  that they had been included in the planning fo r 

T it le  I projects. Also a standard appeal procedure was in it ia 

ted and, fin a lly , personnel in the Department of Public 

Instruction were designated to assist in coordinating these 

a ctiv ities  fo r non-public children.5̂

A similar approach was taken to  survey the extent of non

public participation in T itle  I in the State of Nebraska.

These survey sheets were distributed by the Nebraska Catholic 

Education Association to a l l  non-public school administrators. 

This survey in turn was to be the basis fo r a report to the 

State Department of Education. The form was issued May IP, 

1966.53

^Memorandum from R. F. Van Dyke, re: "T it le  I ,  ESEA, 
Planning Committee meeting of April 28, 1956." #5650-200 pd. ,
May 6 , 1966. (Private numbering #10^1)

53gurvey of Catholic School Participation, T itle  I ESEA, 
May 12, 1966. (Private numbering #10^5)
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The survey covered many areas as to the type of T itle  I 

project their area had in itia ted  and the manner of the non

public school participation. The returns to this particular 

questionnaire brought a mixed response. In examining the 

surveys from the Diocese of Grand Island, depending upon the 

a b ility  of the administrators to coordinate the projects, 

there was a lack of participation or a great deal of i t .

In almost every instance, the public school d istrict 

did not invite the non-public o f f ic ia l  to become directly in

volved in the planning process.51* He was either approached 

prior to the fina l writing or was given indication of the 

plans post factum.55

Another meeting took place between the Nebraska Catholic 

Education Association and the State Department of Education in 

Commissioner M iller's  o ffice  on May 31, 1966. There was an 

extended discussion about the possib ility  of discriminatory 

practice in the implementation of T itle  I .  At that time, Mr.

^This last statement only pertains to the survey of 
private schools in the diocese of Grand Island. Cf. results 
of the ESEA T it le  I survey, Diocese of Grand Island, Grand 
Island, Nebraska, May 12, 1966.

$ I b i d .  , p . 1,



Crosby presented the State of Iowa's recommendations for 

liaison with non-public schools.56 These recommendations were 

suggested as a mode of amelioration of the Nebraska T itle  I 

situation :

a) supplementary 'assurance of participation 
forms' must be submitted to the State Department 
of Education with the proposed T it le  I progress.
These must be signed by the representatives of 
the involved non-public schools.

b) procedures fo r  'complaints' should be instigated 
fo r individual school o ffic ia ls  who fe e l that their 
non-public schools are not participating to a
just and equal extent.

c) an individual in the State Department of 
Education should be appointed to coordinate the 
participation of public and non-public schools 
in T itle  I programs.57

Mr. Jack Krueger also received in writing subsequent 

to this meeting, a le t te r  from Father Button and Father James 

Dawson regarding areas of possible discrimination of Catholic 

private schools.58

5t)Letter written to Mr. Robert Crosby, legal representa
tive of the Nebraska Catholic Education Association, written 
by Father Paul Button, Superintendent of Schools, Diocese of 
Grand Island, May 27, 1986, p. 1. (Private numbering #1051)

57lbid. , p. 1 .

58]jette rs written to Mr. Jack Krueger, T it le  I 
director, State Department of Education, by Father Paul Button, 
Superintendent of Schools, Diocese of Grand Island, June 7, 
1966, and by Father James Dawson, Superintendent o f Schools, 
Diocese of Lincoln, June 13, 1986. (Private numbering #1052, 
1053)
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Possib ility  of Original Suit fo r a Declaratory Judgment 
with the Nebraska Supreme Court

The negotiations between the concerned parties took 

place on a substantially different vein as of June 15, 1966.

As a result of a long discussion between the Attorney General 

Meyer, Deputy Attorney General Vitamus, and Mr. Crosby, con

sideration was given to  the possib ility  of an original suit 

fo r  a declaratory judgment with the Supreme C o u r t .69 From 

Mr. Crosby's point of view, a l l  the previous negotiations 

seemed to be in vain. In general, he noted reluctance on the 

part of the Attorney General to ameliorate the situation.

Mr. Crosby said that he viewed a lawsuit as a "last 

resort." However, Attorney General Meyer assured him:

. . that the f i l in g  of the suit would not, under the 
statute, be public knowledge (th is is true). Further 
i f  the (Nebraska) Supreme Court chooses to accept 
the suit, i t  is a good indication that the Court 
feels that there is merit in i t .  Of course, i f  the 
Supreme Court accepts the suit fo r declaratory 
judgment, the whole matter becomes public knowledge. 
I f  the Supreme Court does not accept the suit, the 
news reporters never know anything about i t . b^

69Letter written to Right Reverend Monsignor R. C. 
Ulrich, Superintendent of Schools, Archdiocese of Omaha, 
by Mr. Crosby, legal counsel fo r  Nebraska Catholic Education 
Association, June 15, 1966, p .l. (Private numbering #1056)

b0In id ., p. 1 .

b l I b i d .  , p . 1
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There was l i t t l e  doubt le f t  in the mind of Mr, Crosby 

as a result of a conversation with Attorney General Meyer on 

June 22, 1966,that he would not change his position on the
kT p

original ruling regarding T it le  I .   ̂ Attorney General Meyer 

welcomed the idea of a Supreme Court decision on these 

problems.63 Accordingly, Mr. Crosby forwarded a copy of an 

"application fo r leave to commence an original action", 

obtained from Attorney General Meyer, to Mr. Taylor, legal 

counsel, with instructions to incorporate his legal memorandum 

of April 6 , 1965, re_ participation of children attending private 

schools in education programs financed with federal funds under 

Public Law 89- 10 .6U

A "petition fo r Mandamus" was prepared by Mr. Taylor.

The substance of the petition concerns i t s e l f  with describing a 

situation in which educational services are to be provided in public 

institutions but the non-public participants refuse to sign the

^ L e tte r  written to Right Reverend Monsignor R. C. Ulrich, 
Superintendent of Schools, Archdiocese of Omaha, by Mr. Crosby, 
legal counsel fo r  Nebraska Catholic Education Association, June 
22, 1966, p. 1. (Private numbering #1059)

^ L e tte r  written to Right Reverend Monsignor R. C. Ulrich, 
Superintendent of Schools, Archdiocese of Omaha, by Mr. Crosby, 
lega l counsel, July 8 , 1966, p. 1. (Private numbering #1061)

6 hLetter written to Mr. Taylor, legal counsel, by Mr. 
Crosby, legal counsel fo r the Nebraska Catholic Education 
Association, July 15, 1966. (Private numbering #1062)
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application fo r funds because i t  requires the students be 

transported to the public school fa c i l it y .  The private school 

counterpart further states that this T itle  I application would 

be acceptable i f  the teacher hired to provide the service 

would come to the private school building where the children 

attend school. 66

The Petition also states that this does not constitute

a vio lation  o f Article V II, Section 11 of the Nebraska

Constitution because the funds applied through P.L. 89-10 do

not fa l l  under the categoiy of "public funds" as implied by the

Nebraska Constitution. Mr. Taylor states i t  this way:

That the State of Nebraska makes no contribution 
whatsoever to the funds expended fo r  educational 
programs under T it le  I  of P.L. 89-10 and is , in 
fact, even reimbursed fo r  whatever costs the State 
may have in administering said Federal program.
That a l l  funds used under said program are federal 
funds which retain their identity as federal funds 
and which are held and administered by public 
o ffic ia ls  of the State of Nebraska as custodian and 
trustees only.66

As of this writing the petition to the Nebraska 

Supreme Court had not been file d . The Nebraska Catholic 

Education Association weigned for some time the advisability

06hegal document written by Mr. Monte Taylor, legal 
counsel fo r  the Nebraska Catholic Education Association, in 
the f i l e  of the Department of Education, Grand Island, 
Nebraska. (Private numbering #1086.

6bibid. , p . 6.
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of presenting the petition. In checking with Mr. Taylor as to 

the reason fo r the delay, his answer can be best summed up by 

saying that "they wanted to exhaust a ll other alternatives 

f ir s t  because of the fin a lity  of such a court decision."b7

b ^Telephone ca ll made by Father Frank Hoelck to Mr. 
Monte Taylor, legal counsel fo r  the Nebraska Catholic Edu
cation Association, October 23, 19oJ.
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Loup City Experiment

On June 21, 1966, we find on f i l e  the f ir s t  indication 

of attempting to actually implement the "leased space" pro

gram. The ideas were to set up a "test case."68 The p iace 

of this arrangement was Loup City, NebrasKa. Mr. Russell 

Harrach, Superintendent of the Loup City Public Schools, and 

Father Daniel Fishburn, Superintendent of Loup City Catholic 

High School, had indicated the ir willingness to try the leased 

space program.

The leased space agreement, as formulated by Mr.

Crosby, was forwarded to Father Button with the accmpanying 

instructions:

In paragraph numbered 1 of the lease we have le f t  
a space in which you can identify the classroom, i . e . ,  
second flo o r , fo r  example . . . .

In paragraph 2 of the lease there is space to 
designate the hours of the day . . . .

In paragraph numbered 3 of the lease I  have used 
language that is intended to equate the School 
D istrict's payment with actual costs incurred by 
Central Catholic High School. My objective is 
to avoid any suggestion that the Catholic High

^ L e tte r  written to Mr. Crosby, Legal Counsel, by 
Father Paul Button, Superintendent of Schools, Diocese of 
Grand Island, June 21, 1966. (Private numbering #1058)

6 ^ I b i d . , p .  1 .
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School Corporation is renting classrooms fo r 
p ro fit , thus threatening its  tax exempt structure.TO

Just when i t  appeared the situation would be consummated,

Mr. Harrach, Loup City Public School Superintendent, received

an opportunity fo r another position. In the ligh t of his

change the program was deferred. To date nothing more has

been done in this regard.

' Letter written to Father Paul Button, by Mr. Robert 
Crosby, legal counsel, July 25, 1966.

70
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The Dormant Pe ri od

In examining the file s  of the Nebraska Catholic 

Education Association, a strange phenomenon occurs. Up to 

this point the f i le s  were f i l l e d  with correspondence and 

material pertinent to T itle  I .  Suddenly, there was very 

l i t t l e  communication on the subject at hand.

I t  was as though a temporary impasse had been reached 

or a truce called on the matter.

There is no question in reviewing the materials that 

many d ifficu lt ie s , legal and practical, had been encountered. 

However, in i t s e l f ,  this did not constitute the sole reason 

fo r  the slowdown of the Nebraska Catholic Education Association 

activ ity .

Generally, P.L. 89-10 was under national f ir e  from 

many sectors of the Country. The appropriations by Congress 

fo r  the 5 t it le s  under the Elementary Secondary Education Act 

were out for the fis ca l year 1966. The question arose as to how 

permanent planning could be fo r  programs financed by P.L. 89-10.

At this particular time much of the energy of the 

Nebraska Catholic Education Association and its  legal counsel 

was bent toward resolving T itle  I I  d ifficu lties  of P.L. 89-10. 

(Vie refer you to Part I I I  of this Thesis)
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Most of the projects submitted under T it le  I fo r  the 

fis ca l year 1966 were extenuations of 1965 T it le  I programs 

or variations of them. 71

The T itle  I  project fo r 1967 is in the process of 

evolving in most school d istricts across the State at this 

writing. 72

7lThe Grand Island Public School D istrict concentrated 
T it le  I funds on remedial reading and special education for 
elementary students only, Whereas in 1965 the program was 
extended to the secondary leve l as well. Diminished 
appropriations were cited as the reason fo r containment.
Cf. project Plan T it le  I ,  1966, Administration Building,
Grand Island Public School D istrict.

72Personal observations and projections of future 
direction fo r  this T itle  are contained in Part IV of this 
thesis.
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Part I I I

T it le  I I  of P.L. 89-10

The Original State Plan fo r T it le  I I

Sec. 201. (a) The Commissioner shall carry out
during the fis ca l year ending June 30, 1966, and 
each of the four succeeding fis ca l years, a program 
fo r making grants for the acquisition of school 
library resources, textbooks, and other printed 
and published instructional materials fo r the use 
of children and teachers in public and private 
elementary and secondary schools.

(b) For the purpose of making grants under this T it le , 
there is hereby authorized to  be appropriated the sum 
of $100,000,000. fo r  the fis ca l year ending June 30,
1966; but fees fo r  the fis ca l year ending June 30,
1967, and the three succeeding fisca l years, only 
such sums may be appropriated as the Congress may 
hereafter authorize by law.l

In these two sections we see the purpose and intent of 

T it le  I I  of P.L. 89-10 as i t  was enacted cn April 11, 1985. This 

marked the beginning of setting into motion the administrative 

machinery necessary to implement this T it le .

Despite the fact this T it le  was not funded fo r several 

months a fter its  enactment, the State Department of Education 

began hiring personnel fo r T itle  I I .  The T itle  I I  director appoint

ed was Mr. Lester Harvey, formerly director of Instructional 

Materials and Library Services, State Department of Education.

^U.S. Congress, Op. C it. Section 201. (a ) ,  p. 10.



I t  was evident a great deal of planning had taken place 

because a directive issued September 2k, 1965, already indicated 

a general plan had been drawn.2

A State plan for T itle  I I  was required. "Section 203 

(a ) Any State which desires to receive grants under this 

T itle  shall submit to the Commissioner, a State Plan . .

The law further states a State agency shall be designated for 

administrative purposes. In this case i t  was the State Depart

ment of Education. Congress iden tified  the funds to be used 

in the acquisition of "library resources", and "administration 

of the State plan."

Finally, Congress specified a " . . cr iter ia  to be used

in allocating library resources, textbooks, and other printed

. . materials . "  ̂ i t  was also stipulated that the criteria  shall

(A) take into consideration the relative need of the 
children and teachers of the State fo r such library 
resources, textbooks, or other instructional 
materials, and (B) provide assurance that to the 
extent consistent with law, such library resources, 
textbooks, and other instructional materials w ill  
be provided on an equitable basis fo r the use of 
children and teachers in private elementary and 
secondary schools in the State which comply with * II

^Directive written by Mr.
I I  Director, September 2k, 1965. 
#3097.

Lester Harvey, T itle  
(Private Numbering

% . S. Congress, Op C it. Section 203 (a) ,  p. 11. 

4 b id . , p. 11.
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compulsory attendance laws in the State or are 
otherwise recognized by i t  . .5

In order to complete the State plan, a survey wan 

sent to a ll schools in Nebraska. 5 * 7 * This survey was based 

on the library section of the Evaluative Criteria .

The local public school administrator was charged 

with the completion of this survey in his d is tr ic t, in

cluding non-public students.?

At the September 21, 1965,neeting at the Nebraska 

Center fo r Continuing Education, Lincoln, Nebraska, some of 

the public school administrators expressed dissent at having 

to  administer and process books and library resources which 

would be placed in private schools.^ Mr. Harvey and the 

federal o ffic ia ls  from the Department of Health, Education, 

and Welfare, emphasized the necessity fo r non-public partic i

pation ( Cf P.L. 89-10, Section 203 (a) 3 ( A ). ) Since the 

Federal and State Constitution forbid direct support to

5Ib id . , p. 1 1 .

^Lester Harvey, Op. C it. , p. 1.
7
'Letter written by Dr. Glen Lundstrom, Superintendent of 

Schools, Grand Island, to Father Paul Button, Superintendent of 
Schools, Diocese of Grand Island, December 21, 1965.

Q
^Personal observations made at the meeting of School 

Administrators, Lincoln, Nebraska, September 22, 1965.
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sectarian institutions, the local public school d is tr ic t would 

have to retain ownership. 9

Although P.L. 89-10 makes provision fo r the purchase 

of textbooks, generally the proposed State Plan intended to 

make its  purchases in library resources.10

The State Plan made a rather detailed clarifica tion  

of actual administration of T it le  I I .  A method of coordinating 

public and ncn-public school library operations was outlined.il 

The to ta l allotment fo r P.L. 89-10 T itle  I I  fo r  the 

fis ca l year was $100,000,000.00, or approximately $2.00 per 

pupil and teacher. 12

To this point plans were forging ahead fo r  setting into 

motion the T itle I I .  A cloud of dissent loomed in the background. 

As previously mentioned, Attorney General Meyer had concluded * 10

9u. S. Congress, Op. Cit. , Section 205. (a ) ,  p. 12.

■^Fourth draft of Nebraska State Plan, T itle  I I ,  P.L. 89-
10, December 10, 1965, 3.521.

-̂ Ib id . , entire draft.

12u. S. Office of Health, Education, and Welfare, Focus 
on T itle  I I :  School Library resources, textbooks and other 
Instructional materials, U. S. Government Printing Office: 1965 
0-791-195.
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that shared services were unconstitutional. -*-3 The strictured 

decision of the Justice Department cast an atmosphere o f un

certainty about the lega lity  of T it le  I I .

-^Attorney General Meyer, Op. Cit. , p. 1,
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Attorney General's Opinion

I t  was inevitable that c la rifica tion  would be sought 

about the lega lity  of the State Plan fo r T it le  I I .  The fourth 

draft of T it le  I I ,  dated December 10, 19b5, was submitted to the 

Attorney General. The reply in summary to this inquiry was 

as fo llow s:

Upon examining the State Plan of the State Board of 
Education, i t  appears to us that such Plan contem
plates that local public school d istricts are to submit 
an application fo r  funds made available under T it le  I I  
of Public Law 89-10 to the State Board of Education.
I f  the application is approved, local public school 
districts are to purchase the library resources, text
books or other printed and published instructional 
materials fo r  the use of children and teachers in both 
public and private elementary or secondary schools located 
within the d is tr ic t. The c r it ic a l question here, of 
course, is whether public and private boards and public 
boards of education are authorized to  do so. In this 
connection i t  is to  be remembered that a school d istrict 
is the Legislature, and is unable to contract, ad libitum, 
as individuals may do, but only respecting objects, and 
to the extent the law permits.

American Surety Co. v. School D istrict 117, Neb. 6 ,
219 N.W. 583. Upon examining the Revised Statutes of 
Nebraska we find no authority whereby school boards 
and boards of education are authorized to enter into 
contracts fo r the purpose of purchasing library 
resources, textbooks or other printed and published 
instructional materials fo r the use of children 
and teachers in non-public elementary or secondary 
schools. (Emphasis and underlining authors.

ll+Legal opinion from Attorney General Meyer, written 
to Dr. Floyd M iller, Commissioner of Education, Lincoln, 
Nebraska, January 2H, 1966, p. 3.
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This judgment rendered the Department of Education

unable to  in itia te  the State plan as originally envisioned.

Attorney General Meyer suggested an alternative to  Dr. M iller

in the last part of the Opinion.

Wherefore, we are of the opinion that the State 
Plan of the State Board of Education must he modi
fied  to provide ( 1 ) that public school boards and 
public boards of education which applications are 
approved under T itle  I I  of Public Law 89-10 shall 
only purchase library resources, textbooks, or 
other printed and published instructional materials 
for the use of children ana teachers in the public 
elementary or secondary school of such d is tr ic t, and 
(2) that the United States Commissioner o f Education 
shall provide library resources, textbooks or 
other printed or published instructional materials 
fo r the use of children and teachers in the non
public elementary or secondary schools in this 
State on an equitable basis pursuant to  subsection 
(b) of Section 20*+ of T it le  I I  of Public Law 89-10 
and under the general supervision of the State 
Department of Education. 15

The only points that need to be singled out are:

1) The Attorney General fe lt  that there was not any State 

statute to authorize purchase of library materials under 

T it le  I I  for non-public students; 2) The so-called "by-pass 

principle" should be invoked which would in e ffec t place the 

administration of T it le  I I  for students o f private schools 

in the hands of the United States Commissioner of Education.

15Ib id . , p. h
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Mr. Harvey, T it le  I I  director, contacted the T it le  I I  

o ffic ia ls  at the Department of Health, Education, and Welfare 

regarding this new legal development. The United States Office 

of Education encouraged Harvey to try to find a public agency 

to  administer the ncn-public school part of T itle  I I .

Attorney General Meyer a fter a discussion with M iller 

and Harvey concluded that no public agency could administer 

the program constitutionally. 1 f

The same recorded telephone conversation noted the 

"las t memorandum of the United States Office of Education, 

dated January ll+, 1966,in which i t  indicates a ll but 

seventeen states had submitted State plans." Already eighteen 

states had their State Plan approved, 18

1 Written resume1 of telephone conversation by Mr. 
Harvey with Fr. James Dawson, Superintendent of Schools, 
Diocese of Lincoln, January 27, 1966. p. 1. (Private 
numbering 300U)

1TIb id . , p. 1.

l 8Ib id . , p. 1.
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Establishment o f a N on-Profit Corporation
Nebraska Agent fo r  Non-Public Schools

The Nebraska Catholic Education Association addressed 

i t s e l f  to this new problem. A fter due consideration with 

its  legal counsel, a rough draft of articles of incorpor

ation were drawn up. 19 This non-profit corporation was 

developed out of discussion with the State Department of 

Education head, Dr. M iller, and Mr. Crosby, Legal Counsel fo r  

the Nebraska Catholic Education Association. Approval was 

given by the State Department of Education to form such a non

pro fit corporation to administer T itle  I I  funds to students of 

non-public schools provided " i t  is  lega l. " * 20 A le t te r  dated 

February 9» 1966, relates that a fin a l draft of articles of 

incorporation had been drawn up. 21

Since June 31, 1966, was the deadline fo r presenting a 

State Plan, things moved rapidly to set up the legal framework 

to  in itia te  the T itle  I I  program. Accordingly a le t te r  of

Let ter written to William Hotz, J r., Legal Counsel 
by Robert Crosby, Legal Counsel, February U, 1966, p. 1. 
(Private numbering #3005.)

20Ib id . , p. 1 .

2-*\Letter written to Msgr. R. C. Ulrich, Superintendent 
of Schools, Archdiocese of Omaha, by Robert Crosby, Legal 
Counsel, February 9, 1966, p. 1. (Private numbering #3007.)
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re commendati cm was sent to Ralph Becker, Acting Director, 

Division of Plans and Supplementary Centers, Department of 

Health, Educaticn, and Welfare. The substance of this le tte r  

was :

. . .  a group of persons . . are forming a non
pro fit and non-sectarian corporation for the 
purpose of dealing directly with the Federal 
Government in such matters as this. Their plan 
would be to s ta ff an office with personnel with 
expertness in administration, library, and 
audio-visual operations. We recommend that this 
Agency be given priority  in your efforts to
contract with an agency in Nebraska to  administer

PPthis program for the non-public schools . . .

This le tte r  of recommendation was signed by Dr. Floyd M iller. 

I t  was another step in promoting an acceptable legal atmos

phere for appropriations for T itle  I I .

PP ̂ Letter written to Ralph J. Becker, Acting Director, 
Division of Plans and Supplementary Centers, Department of 
Health, Education, and Welfare, U. S. Office of Education, 
Washington, D. C. , February 9, 1966, p. 2.
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1966. This meeting marked the beginning of the fin a l phase 

of development of the legal apparatus necessary to implement 

T it le  I I .

The f ir s t  meeting was followed up rather quickly with 

a second meeting of the Corporation on Febraury 17, 1966.2k 

In the interim, Monsignor Ulrich, temporary chairman of the 

Corporation, had made a tr ip  to  Wasnington, D. C., to  v is it  with 

Dr. Ralph Becker, Acting Director, Division of Plans and 

Supplementary Services, Department of Health, Education, and 

Welfare. The highlights of th is v is it  were:

1) A ll plans to establish a non-profit corporation as 
agent of non-public schools in federal programs . .were 
most feasible and acceptable. Assurance was given
Dr. Becker that every e ffo r t  would be made to  get 
a ll  groups involved (a l l  non-public schools.) . . .

2) Dr. Becker wants a plan to f i t  in with the general 
plan of the State and H.E.W. (Department of Health, 
Education, and Welfare). Copy of the minutes and 
Articles of Incorporation were presented to him and w ill  
now be examined by their legal department . , . * 2

The f i r s t  meeting o f the proposed corporation fo r  the

Nebraska Agent fo r  non-public schools was held  February 7,

^^Minutes of the meeting of the Nebraska Agent for Non- 
Public Schools, Lincoln Hotel, Lincoln, Nebraska, Februaiy 17, 
196b, p. 1. (Private numbering #3U09)

2Vtembers present were: Monsignor Ulrich, Father 
Button, Father Dawson, Father Petrusic, Rabbi Sanders, Pastor 
Free, Doctor Thompson, Pastor W. L. Barth.
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3) I f  and when approved, a contract w ill  be prepared, 
spelling out guidelines and other requirements in 
detail . . . .

1+) Cost of operations w ill come from tne fu ll  allotment 
to  the State .  ̂ !!  ̂ (Underlining authors.)

5) Completion of a l l  plans and actual program must 
be made by June 30 (1966) i f  allotment fo r current 
year is to be forthcoming.26

The remainder of the meeting was spent in trying to  get 

as much participation by a ll non-public school systems as possible.

Mr. Harvey, T it le  I I  Director, conversed with Dr. Becker 

by telephone on March 2, 1966. The only real barrier encountered 

to date, as defined by Dr. Becker, was that a "rationale fo r 

selecting an agency" was necessary .2 27 Dr. Becker indicated 

they were sending out invitations to  several agencies such as 

Omaha University and Nebraska Wesleyan University. This seemed 

to  be the procedure used in Oklahoma in setting up their agency 

fo r  T itle  I I  operations.28

A formal invitation to  assume T it le  I I  responsibilities 

fo r  non-public schools in the State of Nebraska was received

2i)Ib id ., p. 1.

^Written resume' of telephone conversation by Mr.
Harvey, T it le  I I  Director, State Department of Education, with 
Dr. Ralph Becker, Acting Director of Plans and Supplementary 
Centers, U. S. Office of Education, Washington, D. C. , March
2, I 960. (Private numbering #3013)

2 % b i d .  , p .  1 .
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by the Nebraska Agent fo r Non-Public schools on March 10,

1966.

I f  the Nebraska agent fo r  non-public schools chooses 

to contract for the program, approximately $1 3 1 ,100.00 would 

be appropriated fo r the 61,100 pupils in private schools in 

Nebraska fo r the fis ca l year 1966.30 The U. S. Office of 

Education also was reserving a "su ffic ien t amount fo r  admin

istration . . from the to ta l Nebraska grant under T itle  I I . "31 

A formal request to become agent for non-public 

school students was forwarded to Dr. Ralph decker of the U. S. 

Office of Education by Monsignor R. C. Ulrica, Chairman of 

the Corporation -  Nebraska Agent fo r  non-public schoo ls .32

A special meeting was scheduled fo r  N.A.N.S. (Nebraska 

Agent fo r Non-Public Schools) on March 22, 1966. The two most 

important items on the agenda were signing and registering of

“̂ L etter written by Dr. Ralph Becker, Acting Director, 
Division of Plans and Supplementary Centers, J. S. Office of 
Education, Washington, D. C. , to Monsignor R. C. Ulrich, Chair
man fo r  Non-Public Schools in Federal Programs, p. 1. (Private 
number #301̂ +)

3 Îb id . , p. 1.

^ Ib id . , p. 2.

32Letter written by Monsignor R. C. Ulrich, Chairman 
of Nebraska Agent fo r  Non-Public Schools, Omaha, Nebraska, to 
Dr. Ralph Becker, U. S. Office of Education, March lB, 1966. 
(Private number ¿3015)
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Articles of Incorporation, and. determining a proposed budget.33 

Subsequent to this meeting, a proposed budget was sent to the 

U. S. O ffice of Education fo r Dr. Ralph Beciter. This budget 

outlined administrative costs fo r the b rie f period remaining 

in fis ca l year 1966. The tota l amount was $11,961.96.3^

Due to the lim itation of time, a preliminaiy plan 

fo r  administration of the T itle  I I  program was submitted. This 

program incorporated the thirteen sections of the "terms and 

conditions" as outlined by the U. S. Office of Education.35 

This document once again spelled out such things as the nature 

of the non-profit corporation, its  function of service to 

children of non-public schools, and the type of administrative 

help, accounting and contracting procedures ,3b

33xjetter written by Monsignor R. C. Ulrich, Chairman 
of the Nebraska Agent fo r Non-Public Schools, to a l l  possible 
participants in the Corporation, March 22, 1966. (Private 
number #3010)

3^Letter with attached budget written by Monsignor R. C. 
Ulrich, Chairman, Nebraska Agent fo r  Non-Public Schools, to 
Dr. Ralph Becker, U. S. Office of Education, Washington, D. C., 
April h, 1966. (Private numbering #3017)

36pian of the Nebraska Agent for Non-Public Schools in 
Federal Programs, due April 2, 1966, pp 2-5, (Private numbering 
# 3020)

36ibid. , p. 1
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The f ir s t  contract was signed by the Nebraska Agent for 

Non-Public Schools with the U. S. Commissioner of Education, 

Harold Howe, Department of Health, Education, and Welfare, 

with an e ffective  date of April 21, 1966.3 ( This marked the 

actual beginning of operation fo r  N.A.N.S.38

Because of the shortness of time some rather hurried 

arrangements were made to spend the appropriations for the 

current fis ca l year which ended June 31, 1966. We note in 

directives from Father Paul Button, Superintendent of Schools, 

Diocese of Grand Island, and Father James Dawson, Superintendent 

o f Schools, Diocese of Lincoln, the necessity to order books 

fo r their schools by no la ter than April 30.39 a formula of 

$2.00 per pupil and teacher should be used with an "overorder" 

of approximately ten per cent which would allow fo r  any books

Operation o f Nebraska Agent fo r  Non-Public Schools

3TDate ver ified  by Doctor Dean Lusienski, Director of 
Nebraska Agent for Non-Public Schools, by telephone,
October 27, 1967-

3&He reafter, Nebraska Agent for Non-Public Schools w ill 
be referred to by the in it ia ls : NANS.

39Letters written by Father Paul Button, Superintendent 
of Schools, Diocese of Grand Island, and Father James Dawson, 
Superintendent of Schools, Diocese of Lincoln, April 16,
1966, and April 18, 1966. (Private numbering #3021 and 3022)
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which could not be supplied.

By way of information, le t  i t  be noted that a 

constitution was prepared and adopted. We mention this to 

give indication of the type of representation on the Board 

of Directors. There was one member from three Catholic 

school systems, one from the Lutheran school systems, one 

member from the Jewish school system, and one member representing 

the public school boards of education. There was an open invi

tation fo r other non-public educational systems to have board 

of director membership.

The fin a l appropriations for the fis ca l year 1966 were 

$12U,126.07 for Dooks and $11,UU7.00 for a to ta l $135,573.07.^°

At approximately the same time the State plan fo r public schools 

was approved, April 8 , 196b, fo r $593,710.60.^-'-

At the June 10, 1966,Board of Directors meeting, Dr.

Dean Lusiensxi was formally hired as Director of NANS. 2̂ Dr. 

Lusienski at the June 6 , 1966>Board of Directors meeting, out

lined that out of the 310 schools able to participate, 2U8

^Minutes of meeting of Board of Directors of NANS, 
Lincoln, Nebraska, June 6 , 1966. (Private numbering #3026)

^Lincoln Star Journal and Nebraska State Journal, April 
8 , 1966, p. 6 . (Private numbering #H009)

Up^Minutes of meeting of Board of Directors of NANS, 
Lincoln, Nebraska, June 10, 1966.
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schools are in the program, with a tota l enrollment of 

49,283 pupils.

Twenty-eight schools are on the uncertain l is t  with 

1,273 pupils and teachers involved. Thirty-four schools with 

a population of 2 ,164 teachers and pupils have defin itely in

dicated a wish to participate. These schools reportedly did 

not participate because of a national policy o f the denomination 

involved. ̂ 3

Just over 28,000 books had been purchased at a cost of

$114,652.00. An additional $12,545.00 was spent on extra

books. The average cost per book was $4.10.44

On June 17, 1966, Dr. Lusienski, Director of NANS,

outlined tentative proposals to be submitted to the U. S.

Office of Education. Some of the basic proposals were:

. . .  ( l )  seventy-five per cent fo r  elementary 
school materials, Dook and non-book; (2) twenty- 
five  per cent fo r  secondary school materials, 
book and non-book. (These percentages approximate 
the present enrollment percentages . . .)

. . . ( l )  At least f i f t y  per cent of the available 
funds w ill  be expended fo r book-type materials.
. . .  (2) Up to f i f t y  per cent of available funds 
are for school library resources and other printed 
and published instructional materials of non-book 
rarity . . . .  (B) No purchase of textbooks is 
contemplated during the present fis ca l year. The 
Public School Plan 'ca lls  fo r  no purchases of text-

^Minutes of meeting of the Board of Directors of NANS,
p. 1.

44 Ib id ., p . 1.
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books during the f ir s t  one or two years of operation 
of this program . . . .  allocating materials on the 
basis of relative need. 5̂

These basic proposals lis ted  above were incorporated into the 

program of its  second year of existence.

A Status Report to  the Board of Directors of NANS dated 

August 1, 1966, indicates that over ninety-five per cent of non- 

puolic pupils and teachers in Nebraska (59,80b out of 62,721) 

participated during the fis ca l year 1966.^6 The estimated number 

of books circulated was th irty  thousand.

In looking over the correspondence and general business 

reports, we see a remarkable operation developing with the 

minimum of adrainistrational d ifficu lty . ̂ 7 The budget fo r the 

fis ca l year 1966-67 was $10 5 ,000.00 fo r books and other audio

visual materials with an additional $20,000.00 fo r  special

Us'L e tter  written by Dr. Dean Lusienski, Director of 
NANS, to Board of Directors, June 17, 196b, p. 1. (Private 
numbering #3027)

liftHOReport written by Dr. Dean Lusienski, Director of 
NANS, to Board of Directors, August 1, 1966, p. 1. (Private 
numbering #3030)

U7'Minutes of meeting of the Board of Directors o f NANS, 
September 9, 1966. (Private numbering #30U9)
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allotments. $39,500.00 was appropriated fo r administration 

and supervision expenditures .^6 The By-Laws of the Nebraska 

Agent fo r Non-Public Schools in federal programs were 

amended and formally adopted at the September 9, 1966, Board 

of Directors' meeting. 9̂

The fin a l report ending with the fis ca l year 1966- 

19bT indicates the purchase of nearly 20,500 volumes and nearly 

3,000 audio-visual items.50

As of this writing the appropriation figures had not 

been publicized for library materials and administration 

costs fo r the fis ca l year 1967-1968. I t  would be presumed 

the figure would be slightly less than last year because the 

to ta l pupil population in other states is increasing more 

rapidly ( e .g., Californ ia ). Thus this subtracts from Nebraska1s 

to ta l appropriations.

^Telegram of confirmation of appropriations for the 
fis ca l year 1966- 1967, from E. T. Peterson, Contracts and 
Construction Service, U. S. Office of Education, to Monsignor 
R. C. Ulrich, Chairman of NANS, August 1, 1966. (Private 
numbering #3131.)

^Minutes of the meeting of the Board of Directors of 
NANS, September 9, 1966, p.2.

^Information obtained from the fin a l report made to 
the U. S. Office of Education - 1966- 6 7 , prepared by Dr. Dean 
Lusienski, Director of NANS.
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The impact o f federal funding in this instance on 

T it le  I I  projects is subtle. After a l i t t l e  over two 

years of operations, NANS now has nearly a 6o ,000 volume 

library plus 3,000 audio-visual items. Naturally, these 

are "in  circulation" in the participating non-public 

schools with almost daily use. This would constitute a 

sizeable library by any measurement with high circulation 

potential.
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Considerations and Conclusions 

Introduction

The observations of this section are personal in nature. 

The authors have tried  to re flec t that point of view which would 

create the fu lles t amount of participation fo r non-public school 

students. The results of the authors' are projected fo r the 

future with an aim of development of a permanent, amicable, 

working relationship between God and Caesar, non-public interest 

and the State.

Part IV
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Considerations of T itle  I of P.L. 89-10 

Attorney General's Opinion

The Nebraska Attorney General was confronted with the 

responsibility of helping to apply P.L. 89-10 to the Nebraska 

Educational situation. This was a problem shared by other 

State Attorney Generals. Despite the fact that over th irty  

state constitutions are more restrictive than the federal 

constitution, most states did not encounter near the problems 

of adjusting the intent of P.L. 89-10 to harmonize with the 

state law that was experienced here in Nebraska, especially in 

regard to T it le  II.^  Most of the state constitutions here in 

the mid-west were formulated in the same general era. Every 

state constitution, except that devised by West Virginia, 

devised a fter 1858, contained a statement that the state should 

maintain a school system "free from sectarian control.

Veiy aggressive approaches were taken in Iowa, Wyoming, 

Kansas and Colorado by their State Attorney Generals in eliminat

ing legal barriers. The Attorney General in Nebraska, however,

lfThe Catholic Register, September 29, 196?, p. 10.

20 rv ille  H. Zabel, God and Caesar in Nebraska (Lincoln: 
University of Nebraska Press, 1955), p. 88.

Chapter I
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took what could be described fo r  the most part as a passive 

and conservative approach. I f  a more positive and agressive 

approach had been taken by a ll interested parties including 

the Attorney General, the children of a ll educational in s ti

tutions would nave benefited more completely these f i r s t  two 

years of P.L. 89-10.

Shared Services

The advantages of shared services over shared time are 

obvious and rather well-known. We are not minimizing the 

value of shared time in those circumstances where i t  profits 

a ll  concerned with the least amount of disadvantages. Shared 

services would tend to give force to many of the T itle  I 

programs conducted in non-public institutions. Whether i t  be 

remedial reading or enrichment courses, a specialist in the 

classroom situation serves the best interest of the e ffo r t  

involved with the least amount of dislocation of students.

Leased Classroom

I t  is d ifficu lt to understand that the Nebraska State 

Department of Education and the Attorney General did not seize 

the "leased classroom" proposal as a worthwnile alternate to the
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legal impasse encountered. A jo in t sponsorship of a test case 

situation by the Nebraska Office of Education and the Nebraska 

Catholic Education Association could have been a positive 

approach to the problem. The authors would like to suggest a 

broad criterion fo r action for anyone enjoined in the responsibility 

of educating children. Whatever is in tne best educational 

interests of the children should be done. This is not a 

sectarian responsibility but is imposed equally on a ll  citizens 

of the State of Nebraska. Just as i t  would be irresponsible 

fo r the Nebraska Catholic Education Association to  disregard, 

its  responsibility to  children of public school institutions, 

so i t  follows that a similar onus rests on the shoulders of the 

Nebraska State Department of Education to  provide in best in

terests of children in non-public institutions.

Summertime Programs

In regard to the summertime T it le  I  programs that 

evolved, I  think most educators would admit that they have 

definite limitations. No one w ill  deny some of the fine edu

cational outcomes of certain programs (e .g . , Operation Head Start). 

With the increasing necessity fo r continuing education of a 

teaching s ta ff which fo r the most part takes place in the 

summertime, summertime T itle  I  programs are going to be restrict-



77

The summertime approach is going to have to be lim ited to 

specialized training. We look upon the summer programs as a 

partia l answer for the general cross section of students.

Declaratory Judgment

With regard to the possib ility  of original suit fo r  a 

declaratory judgment with the Nebraska Supreme Court, there 

appears to be mixed feelings as to  whether this suit might settle 

the situation. On one hand fo r a favorable judgment, i t  presumes 

the law already makes provision fo r the application of P.L. 89-10 

to  our State situation, and indeed there would appear to  be a 

great deal of merit to this course of action. Mr. Taylor's 

legal research seems to corroborate this point of view.

On the other hand i f  a negative response is rendered, 

then a great deal of time and e ffo r t  might be "wasted". Ideally , 

leg is la tive  activ ity  seems opportune. C larification by consti

tutional amendment, specific legislation  would give wider 

latitude fo r administration of P.L. 89-10 (Cf. Colorado's 

legislation  relative to P.L. 89-10).

Legislation in the near future does not seem lik e ly , 

therefore, the declaratory judgment seems to be the most 

expeditious at this time.

iv e . The time and tne place fo r  enrichment such an P .L . 89-10

envisions are ty p ic a lly  during the regular school session.
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Considerations of T it le  I I  of P. L. 89-10 

Attorney General's Opinion

The Attorney General stated that the c r it ic a l question 

was that local public school boards of education are creatures 

of the legislature. But the legislature maK.es no provision 

fo r purchase of textbooks and lib ra iy  materials fo r children 

of private schools. Therefore the administration of T it le  I I  

funds should revert to federal administration of funds for 

non-public school students.3

Underlying this opinion is a deeper question whether 

federal funds, coming from T itle  I I ,  are to retain their essential 

identity as federal fundings or whether they become "public 

funds" according to the understanding of the State Constitution. 

I f  the la tter  is the case, then these funds could not be 

administered to sectarian institutions.

On the other hand i t  has been pointed out that there was 

enough latitude for interpretation that the Attorney General 

could have declared a l l  these funds as being sequestered and not

3Legal Opinion written by Clarence Meyer, State Attorney 
General, to Dr. Floyd M iller, State Commissioner of Education, 
January 2U, 1966, p. 3.

Chapter I I
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to be commingled with State funds. This would have obviated 

problems fo r a l l  re T itles I  and I I .

Nebraska Agency fo r Non-Public Schools

Nebraska was the only state in the Union obliged to set 

up a non-profit, non-sectarian agency in order to provide 

funds to students of private schools. This is a unique 

experiment. The legal ramifications of this particular setup 

provides some interesting variations on the traditional 

Church-State problem.

Comparisons are odious. But one could also contrast 

actual operation of the two state plans, public and non-public. 

I t  might be worthwhile to compare Nebraska's administrative 

structure with those of other states.

In an interview, Dr. Lusienski, T it le  I I  Director of 

Nebraska Agent fo r  Non-Public Schools, indicated the many 

problems obviated by two separated systems. At National Con

ventions of T itle  I I  Directors, he stated, the major portion 

of time is spent on trying to smooth out liaison between local 

public and non-public school administrators.

The "Nebraska experiment" in T itle  I I  might serve as a 

prototype fo r  other states who are finding d ifficu lty  in imple

menting this T it le .
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Implications of Nebraska Agent fo r Non-Public Schools

The whole concept of developing a non-profit, non

sectarian agency with voluntary participation has interesting 

legal alternatives to i t .  I f  the present public institutions, 

especially on the State le ve l, do not see their function or 

responsibility to include equity in a l l  phases of applying the 

law, then this might be a feasible alternative. I t  boils down 

to th is, as we see i t ,  either public agencies develop a 

greater f le x ib il ity  in administration of their duties to include 

a l l  segments of society or that responsibility w ill pass on 

to a larger, all-embracing agency of non-sectarian, non-profit

and voluntary nature.
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Chapter I I I  

Conclusions

Short term goals to be attained:

1) Leased space classroom with shared services to 

conplement already existing P.L. 89-10 T itle  I 

programs, (intended to be temporary in nature.)

2) Supreme Court decision on:

A. Shared Services.

B. Federal Funds becoming "Public Funds" of the 
State.

C. Educational Services to Sectarian Institutions. 
(Educational Service rendered to student for 
his benefit not the sectarian institution .)

Long term 

1)

2 )

3)

goals to be attained:

Possib ility  of change of P.L. 89-10 to include 

clear definition of no commingling of federal 

and state funds in a ll T itles .

Possib ility of "by-pass principle" fo r  T it le  I ,  

through the change of P.L. 89-10.

Development of non-sectarian, non-public, voluntary 

agencies to provide fo r a ll  segments of society.

(This presumes that public education institutions would 

take a restricted approach to their responsibility of 

providing fo r a l l . )



A P P E N D I X  A

Historical Background



82

APPENDIX A

Historical Background

The following are various decisions of the Nebraska 

and United States Supreme Court which directly or indirectly 

a ffect the non-public schools of Nebraska.

1) Bourne v. State (35 Neb. 1; 52 N.W. 710) The 

board of trustees of a school may demand that teachers keep 

records of the standing of each pupil, their attendance and 

deportment records, and send the reports to the parent or 

guardian each month.

2) Sacred Heart v. Irey (51 Neb. 755 ; 71 N.W. 752)

I t  is the exclusive use o f a piece o f land or property that 

determines its  tax exemption character.

3) State v. Scheve (b5 Neb. 853; 93 N.W. 169) A 

church school pupil in a city school d is tric t does not lose 

his right to attend part of the classes in the public school 

by virtue of his being a student in the Church school. In 

other words, a church school student is  not to lose his free 

school privileges as a resident of the community by virtue of 

the fact that his parents choose to  send him to a Church 

school. His parents have a right to choose from the subjects 

offered by the board of education on the program of the

school
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Further, this same decision also declared that enforced 

attendance upon religious services is prohibited by the 

Constitution; pupils cannot be required either to attend or 

join  in them in the public schools.

Also, reading from the Bible, singing of nymns and 

offering prayer, in accordance with doctrines of religious 

organizations, is prohibited in public schools.

U) Parish of the Immaculate Faith v. Murphy (89 Web. 52b 

131 N.W. 9b6) Courts w ill  not refuse to protect property rights 

because they may thereby interfere with religious convictions 

of some individual or group. The Constitution contemplates 

that the Courts may be called upon to protect religious denomina 

tions in peaceable enjoyment o f their own forms of worship.

5) State v. Ferguson (95 Neb. 63; lUU N.W. 1039) While 

school authorities should be upheld in their control and regu

lation of the school system, their authority is not unlimited, 

but must be exercised to further the best interests of the 

scholars with due regard to the natural and lega l rights of 

parents.

6 ) State v. b illey  (95 Neb. 257; lU5 N.W. 999) Holding 

Sunday school or religious meetings in a country school house 

so infrequently as not to exceed four times a year, and which 

does not interfere with the school work does not constitute

a place of worship within the meaning of the law.
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7) East Lincoln Lodge #210. A.F. and A.M. v. City of 

Lincoln (131 Neb. 379; 268 N.W. 91) The power of a city under 

home rule charter to assess and levy taxes does not extend to 

property that is exempt from taxation by virtue of a 

constitutional provision.

8) State v. Taylor (122 Neb. L5U; 2U0 N.W. 573) The 

State Superintendent of Public Instruction w ill not be required 

to recognize a school d is tric t as a public school d istrict 

en titled  to share trust funds created fo r secular public 

school purposes i f  the only school in the d istrict is  sectarian, 

though organized and ce rtified  as a public school d is tric t.

(The word 'sectarian' in the constitutional provision respecting 

educational trust funds, applied to the Catholic Church without 

distinction between the original church and la ter denominations 

of Christian religion) .

9) State v. Matzen { i lk  Neb. 290; 210 N.W. 151) Where 

an applicant successfully passes the examination, the State 

Superintendent has no authority, in the absence of a statute, 

to refuse to issue a school teacher's certifica te  on the sole 

ground that the applicant is less than eignteen years of age.

10) Spence v. School D istrict #3 of Arthur county (121 

Neb. 6U; 236 N.W. IU5 ) . The contract employing public school 

teachers must be mutual,certain, and definite in its  terms,

and free from fraud and i l le g a lity .  The teacher's false represen
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tation concerning the term of her ce rtifica te , with knowledge 

of its  fa ls ity , and with intent to induce employment, constitutes 

fraud and invalidates the contract. The school d is tr ic t, to 

avoid the contract employing the teacher because of the la tte r 's  

fa lse representation concerning the term of the certifica te , 

must have been damaged or prejudiced.

11) Johnson v. School D istrict #3 of Clay County (96 N.

W. 2d 623) Under the statutes, a teacher must have her certifica te  

registered with the county superintendent before she begins to 

teach; i f  she does not have the certifica te  on f i l e ,  the contract 

is  voidable and i t  may be terminated by the school d is tric t, 

but i f  the contract is not terminated during the time the 

teacher is in default and the teacher subsequently meets the 

requirements as to holding and registering her certifica te , the 

contract is va lid , though the teacher is  precluded from recover

ing compensation during the period of her default.

12) Schutte v. Decker (83 N.W. 2d 69) The leg is la tive  

intent, as disclosed in the act providing fo r the education of 

handicapped children, was to lim it provision by the school d istric t 

fo r  the transportation of such children to  the confines of the 

local school d istric t.

The local school d is tric t was not liable fo r  the expense 

of transportation of the physically handicapped minor child

fo r  attendance at a special school outside of the d istric t of
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his residence, even though the local d istrict had no 

fa c il it ie s  fo r  his education.

13) School D istrict ft39 of Washington County v. Freeman 

Decker (68 N.W. 2d 35^) The constitutionality of a statute 

dealing solely with accreditation and classification of 

elementary and secondary schools by the accreditation committee 

appointed by the State Superintendent of Public Instruction, 

has no controlling relation to the va lid ity  of a statute requir

ing the Superintendent to formulate rules and regulations for 

the approval of a high school fo r  the collection of free high 

school tuition money, especially in view o f the provision in 

the accreditation statute that no school not approved by the 

Superintendent may be considered by such a committee for 

accreditation. The last sentence of 79-307 RRS , 19^3, and 

Rule III-3  of Section B, Criteria fo r  Approved Schools, July 1, 

1952, is  unconstitutional and hence invalid.

This particular sentence reads: "he shall also formulate 

rules and regulations fo r the approval of a high school fo r 

the collection of free high school tuition money."

In case of harmful regulations of the Accreditation 

Committee, this decision might be most helpful to non-public 

school administrators. I t  is  a most important decision of the

Supreme Court of Nebraska.

1U) Kuhl v. School D istrict #76 of Wayne County (51 N.W.
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2d 7k6) Where the p la in tiffs  who had signed contracts to 

teach school had not registered their certificates in the o ffice  

of the county superintendent before entering into the contract, 

the contract is invalid.

15) State ex rel Shineman v. Board of Education ( U2 

N.W. 2d 168) Under the statute providing that d istrict school 

boards and boards of education shall have the power to  cause 

pupils to be taught in such branches and classified  in such 

grades or departments as may seem best adapted to a course 

of study which the school board or board of education shall 

establish, with the consent and advice of the Superintendent of 

Public Instruction, the determination of whether there should 

be a kindergarten or beginner grade in a particular d istrict was 

fo r  the board of education to decide.
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APPENDIX B 

T itle  I

SUBJECT:

October 27, 19b5

Financial Assistance to Local School 
Boards Under Public Law 89-10.

REQUESTED BY :

OPINION BY:

QUESTION:

Dr. Floyd A. M iller, Commissioner of Education, 
State Capitol, Lincoln, Nebraska.

Clarence A. H. Meyer, Attorney General,
Harold Mosher, Assistant Attorney General.

Under Public Law 89-10, may the State 
Department of Education approve appli
cations from local public school boards 
fo r programs or projects wherein a 
public school board proposes to send 
one or more of its  teachers to instruct 
students on the premises of a private 
school wherein these students are enrolled?

CONCLUSION: No.

ANALYSIS

Subject to certain conditions, Public Law 87U, 8lst 
Congress, as amended, T itle  I I  (20 U.S.C. 2U1A-21+1L) of which 
was added by T itle  I ,  Section 2, of the Elementary and Secondary- 
Education Act of 1965 (Public Law 89-10) , hereinafter referred 
to as the Act, provides certain types of financial assistance 
to local educational agencies. Each state which desires to 
participate in the grant program under T itle  I I  of the Act is 
required to submit to the United States Commissioner of 
Education through its  state educational agency an application 
fo r such participation. Subpart D of the Act requires each 
state educational agency making application to  give certain 
assurances, inter a lia , that each local educational agency 
approved by the state educational agency w ill comply with the 
Act and that the State educational agency w ill require each 
local educational agency to carry out certain assurances.
Section 116.19 of the Act in part declares:
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" (a ) To the extent consistent with the number of 
educationally deprived children in the school d istric t of the 
local educational agency who are enrolled in private elementary 
and secondary schools, the local educational agency must make 
provision fo r including special educational services and 
arrangements (such as dual enrollment, educational radio and 
television , and mobile educational services and equipment) 
in which such children can participate. The specialized 
educational services and arrangements are those which are 
designed to meet the special educational needs of educa
tionally deprived children (such as therapeutic, remedial, or 
welfare services). These could include broadened health 
services, school breakfasts fo r poor children, and guidance 
and counseling services, as well as special educational pro
grams , per se 
(Emphasis added.)

Subject to certain conditions, the Act also requires 
each state educational agency to distribute to  e lig ib le  
local educational agencies the sums made available to i t  by 
the United States Commissioner of Education fo r programs or pro
jects of such local educational agencies fo r which application 
shall have been approved by the state educational agency.

Except as otherwise provided by law, the Governor of 
Nebraska is empowered and directed to  receive from the United 
States a ll money that may be due or may become due to the 
state and to deposit the same in the treasury. Section J2-2h9,
R.S. Supp., 19b3.

Section 11 of Article VII of the Constitution of Nebraska 
in part declares :

"*** . Neither the state Legislature nor any county, 
c ity  or other public corporation, shall ever make any 
appropriation from any public fund, or grant any public land 
in aid of any sectarian or denominational school or college, or 
any educational institution which is not exclusively owned and 
controlled by the State or a governmental subdivision thereof.* ** ."

In the Report of Attorney General, 1957-1958, P. 35, this 
o ffice  examined the proceedings of the Constitutional Con
vention of 1919-1920 pertaining to  this section of the Constitu
tion and concluded "that the members of that convention did 
not want aid extended to private or sectarian schools under any 
guise." Wherefore, we are of the opinion that the Nebraska 
State Board of Education and the Nebraska State Department of



of Education cannot, under our State Constitution, approve 
applications for programs or projects under the Act wherein 
public school board proposes to send one or more of its  
teachers to instruct students on the premises of a private 
school wherein these students are enrolled.

Respectfully submitted,

CLARENCE A. H. MEYER
Attorney General

Harold Mosher
Assistant Attorney General

HMrejg

APPROVED:

Attorney General
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MEMORANDUM OF MEETINGS WITH ASSISTANT ATTORNEY GENERAL 
FEBRUARY 3RD AND MARCH 15, 1966

RE: PL 89-10; Diocesan Superintendents of Education

The meeting was held at Lincoln, March 15, 1966, 2 to 
h p.m. in the o ffice of Harold Mosher, Assistant Attorney General. 
In addition to Crosby and Hotz, Flcyd M iller, Stanley Hawley, the 
Assistant Commissioner of Education, and Jack Krueger, T it le  I 
Assistant to M iller, were present.

This meeting was a follow-up of a meeting with Mosher, 
M iller, Les Harvey, M iller's T it le  I I  Assistant, during the 
early part of February, 1966. The necessity fo r the February 
and hence the March 15th meeting, stemmed from the Attorney 
General's opinion requested by the State Department of Education 
as to the constitutionality o f shared services provided under 
T it le  I of PL 89-10. I t  might be beneficial to review quickly 
the February meeting.

T itle  I I  Equipment though apparently not the subject of a 
formal opinion was discussed by the State Department of Education 
informally with Mosher who, i t  is understood, expressed the same 
conclusion, namely, that the restrictive provisions of our 
Constitution prohibit the placing of T it le  I I  Equipment in private 
schools. The February meeting discussed the method of invoking 
the by-pass provision of PL 89-10, namely, Section 20U(b). The 
non-profit corporation, members of which would be representatives 
of private schools, was considered the best vehicle fo r carrying 
T it le  I I  Funds to private schools. The State Department reaction 
to this method was reasonably favorable. However, M iller's  dis
satisfaction because of the duplication of program and additional 
costs of administration was evidenced by M iller and Lester Harvey.

Toward the end of the February meeting, the attention of 
the group was directed to  T itle  I  and the suggestion was made 
tnat the lease of private school classrooms by the School 
D istrict or local educational agency would serve as a device 
fo r  carrying out T itle  I programs which called for shared 
services. We placed considerable emphasis upon the fact that 
participation of educationally deprived children enrolled in 
private schools was insufficient unless some method were devised 
to  provide for shared services in private schools.

The device used by New York and approved by the N.Y. 
Attorney General was that the Federal funds provided under
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P.L. 89-10 were not public funds and i f  not commingled with 
State funds would not be subjected to the restricted language 
of the New York Constitution. 'Phis theory was rejected by 
Mosher.

I t  is  unnecessary to comment upon the reactions of M iller 
and Krueger to the idea of leasing classroom space in private 
schools but i t  suffices to say that the February meeting terminated 
with the resolution that Crosby should prepare a legal memorandum 
on the right of a school d is tric t to lease classroom space in a 
private school (and "impliably only" the others were to think up 
objections to such a plan). The meeting of March 15 was the 
follow-up meeting.

MARCH 15 MEETING

With respect to the March 15 meeting, i t  might be helpful 
and possibly shed some ligh t, to repeat the comment of Dr. M iller 
a fter he had expressed himself negatively on a number of points 
raised. He fe l t  that we must understand his reactions which we 
might consider biased, but we should remember that he had, a fter 
a l l ,  spent his entire professional career as an educator in the 
public school system and that his reactions and sympathies were 
rather deeply engrained a fter many years of association with the 
public school system. One might add that i t  appeared d ifficu lt  
fo r  Jack Krueger to accept the proposed concept of public school 
teachers in fact teaching private school children in a private 
school building.

Krueger also f e l t  rather strongly that the classroom 
lease technique was a subterfuge and not entirely honest and 
forthright. The answer to th is, of course, was that we were 
concerned primarily with the lega lity  and carrying out the 
intent of Congress by finding a stop gap or intermediate solution 
until adequate leg is la tive  measures can be provided. I t  was 
apparent that both M iller and Krueger were disturbed by the dup
lication  of e ffo r t , the resultant increase in costs, a ll of which 
deprived children of the maximum benefit.

A number of points were raised by M iller, Krueger, and 
Hawley which were hurdles fo r  us to jump over rather than substan
t ia l  legal objections. These were b r ie fly  as follows:

( l )  Rental of Premises

Krueger fe l t  that the expenditure of rental was 
an expense which would not be ju stified  and that
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this might do serious violence to the Constitutional 
provision prohibiting any aid to us directly or 
indirectly. He was advised that no substantial 
rent was contemplated, merely nominal and that we did 
not want to lease the premises fo r substantial con
sideration because of possible tax implications.

(2) Federal Regulations prohibit leasing 
except in unusual cases

Considerable emphasis was placed by Krueger on the 
regulations which were promulgated by HEW restricting 
drastically the right of any school d istrict or LEA 
to lease additional premises. We tried  to negate 
that objection by saying we were not concerned with 
HEW's regulations at this time but that we were 
concerned with our own statute and constitution and 
we would le t  the matter go at that. However, we fe lt  
that a plan which did not provide fo r shared services 
within private schools would not qualify. Certainly 
such a plan as we proposed would be welcome 
and would justify  leasing space particularly 
when no extra costs were involved.

(3) Integration of Students

Stan Hawley raised the question that a plan which 
provided fo r educationally deprived children within 
the lim its of private schools, would, in fact, violate 
the requirement of the regulations that the private 
and public school children be integrated in these 
programs. We assured him that these programs con
ducted in private schools would be open to  public 
school children. We also pointed out that programs 
conducted within the normal school hours at public 
schools practically precluded private school children. 
The problems of transportation, co-ordination of 
schedules, would as a matter of practical necessity 
eliminate private school children from a public school 
program. I t  was apparent that Mosher particularly 
concurred in these conclusions and frequently during 
our discussions urged us to set up a program that 
would take place a fter normal school hours. Though 
nothing was said by M iller or his associates, i t  can 
be assumed that such a program would be objectionable 
to them.
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( H) The Summer Program

The Summer program according to Hawley is of i t s e l f  
adequate because i t  eliminates the need fo r co-ordina
tion of schedules and private school children can 
easily participate in these programs such as that 
contemplated this summer by the Lincoln School D istrict. 
We agreed this was fine for Lincoln this year, but we 
had to look ahead. I f  the program is to be e ffective 
at a l l ,  i t  can't be lim ited to  Summer programs.

(5) Adequacy of the Present Program

Hawley fe lt  that the present program which provides 
fo r Summer programs in some areas and T itle  I courses 
given in public schools was adequate, and that the 
language of the act did not compel equal numbers of 
teachers, equal classroom space or equal hours of tine 
for both public and private school children. Krueger 
added that he believed that the number of qualifying 
children would be extremely lim ited and that though 
he was unable to  speak authoritatively until he had 
statistics fo r  support, nevertheless, he fe l t  that 
the educationally deprived would fa l l  primarily 
within the geographic areas serviced by public schools 
or that students attending public schools would be in 
far greater need than students attending private schools. 
No comment was made to th is, although there is ample 
evidence of need in the Omaha area at St. Benedict's, 
Sacred Heart and other private schools.

The HEW le tte r  of February lUth was quoted in part by Crosby 
fo r  the purpose of pointing up the fact that programs not pro
viding sufficient opportunities fo r  the educationally deprived 
child enrolled in private schools could prejudice the program.
I t  is  believed that M iller and his associates recognize the neces
s ity  of having a program that is fa ir  and adequate and that we 
w ill  insist upon a satisfactory program. There are two ways that 
this can be accomplished:

1. The proposed program that requires duplication 
of e ffo r t  and increased costs, or

2. A program that permits overall administration 
without duplication.
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We believe they fe l t  themselves forced into this position 
of having to choose and the sooner permissive leg is lation  is 
passed, the better i t  w ill  be. Floyd M iller warned that i t  
might be d ifficu lt  to get the Legislature to pass a b i l l  pro
viding that funds from this or similar acts would not necessarily 
have to be deposited in the State Treasury and could avoid 
being treated as public funds. Mosher indicated some interest 
again in the New York Attorney General's opinion and asked whether 
or not that opinion had been researched. This idea of by-passing 
our local Constitution by not commingling Federal funds with 
State funds appealed to Krueger.

Crosby asked M iller i f  a plan were presented to him which 
included the lease of classroom space, would he f ir s t  of a ll  
object to  the plan; secondly, i f  he would not object, would he 
approve i t ;  and third, i f  he would approve i t ,  would he also 
encourage i t .  M iller's  only comment was that he would send i t  
to his attorney, Mosher.

Mosher obviously is  not interested in having to write such 
an opinion i f  he can avoid i t ,  but he stated both at the meeting 
and afterward that he concurred in the lega l opinion of Crosby 
that school districts (the opinion was lim ited to  Classes I I I ,
IV, and V) had the right to lease classroom space in private 
school buildings. He added that i f  there were a showing of 
need and i f  there were numerical and geographical reasons fo r 
such a lease; i f  services were not normally provided by the 
private schools and i f  the failure to provide shared services in 
private schools would defeat the purpose of the act, and i f  the 
transportation problems imposed undue burdens on the child, and 
i f  summer and a fter hour programs would be a hardship, then he 
fe lt  that he would be inclined to approve such a program i f  sub
mitted to him by the Department of Education.

Crosby stated that he would then advise his clients that 
such a lease program was lega l and encourage them to  submit such 
a plan. I t  was our opinion that the exposure of this proposed 
plan was helpful and, without absolute assurance, we believe that 
i f  such a program were presented, i t  would be approved.

At the meeting of March l6th, at the Chancery Office at 
which a ll of the above was discussed, i t  was agreed that Crosby 
would write such a le t te r  to the Diocesan Superintendents spelling 
out in detail the fact that the lease would necessarily have to be 
fo r  one year, that the rent would be nominal, that the control 
would be in the hands of the school d is tric t and that the room
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would be cleared of items having religious significance. I t  
was agreed by those present at the March l6th meeting that such 
a le tte r  would be extremely helpful in the areas outside of 
Omaha and Lincoln.

In the meantime, a factual situation and a suggested plan 
was going to  be developed by Father Button and Father Dawson 
which would satisfy the factual requirements set forth by 
Mosher. Father Button fe l t  that this would present no 
d ifficu lties  and a qualifying plan could be proposed.

Hotz, Hotz, Taylor & Mqylan were requested to prepare a 
research memorandum reviewing the pertinent statutes and one 
which would incorporate as much information from other jurisdic
tions as is possible to obtain within tne limited time, a l l  of 
which would be directed toward a draft of a b i l l  which would in 
fact permit Federal funds provided in this and other similar 
acts from being commingled with public funds, thereby avoiding 
our restrictive constitutional provisions. Such legislation 
should enable the administration of these Federal funds by the 
State Department of Education fo r both public and private schools.

I t  was agreed that this material in preliminary form would 
be prepared by April 6th at 3:00 p.m. at which time a meeting was 
to take place at the Lincoln Chaneeiy Office.

William J. Hotz, Jr
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Participation by children attending private 
schools in education programs financed with 
federal funds under Public Law 89-10

QUESTION: Are federal funds which are paid to the State of

Nebraska under P. L. 89-10 held by the State in the

capacity of an agent or trustee only so that the

monies retain their identity as federal funds, or

do they lose this identity once they are received

by a state agency so that they must thereafter be

treated as any other funds of the State and thereby

be considered as "public" fluids as that term is used

in the Nebraska Constitution? More spec ifica lly , are

federal funds under P.L. 89-10, "public" funds within

the meaning of A rtic le V II, Section 11, of the

Nebraska Constitution wherein i t  states that:

"Neither the state Legislature nor any county, 
c ity  or other public corporation, shall ever 
make any appropriation from any public fund, 
or grant any public land in aid of any sectarian 
or denominational school or college, or any 
educational institution which is not exclusively 
owned and controlled by the state or a govern
mental subdivision thereof."

CONCLUSION: Monies distributed to the State under P.L. 89-10 

retain their identity as federal funds and are 

not "public" funds within the meaning of A rticle
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V II, Section 11. Hence state and local govern

mental agencies can distribute and administer these 

monies without vio lating the Nebraska Constitution.

This question as to the treatment to be given to federal

grant monies coming into the State has been considered before

by the Nebraska Supreme Court and the Attorney General's o ffice .

In Opinion No. 202 dated May 5, 196U, the Attorney General

reviewed and explained the various state funds and accounts

which were then being maintained. The portion of the opinion

discussing grants from the federal government states as follows:

"Your next question is directed toward trust 
and agency funds created as a result of a 
g i f t ,  grant, or by bequest from sources other 
than the action of the Legislature. These 
would consist of grants from the federal 
government and from grants, g ifts  and devises 
from private citizens or corporations. The 
grants to the state from the federal government 
are made pursuant to an act of Congress. To 
determine the disposition of these funds, 
i t  would be necessary to consult the law of 
the United States which made each fund avail
able to the state. Thus Section 89-127, R.R.S.
19^3, refers to a fund created by an act of 
Congress, known as the "Adams" b i l l .  The purpose 
o f this fund was to establish agricultural 
experiment stations. In State v. Searle, 77 Neb.
155, 108 N.W. 1119, 109 N.W. 770, the attention 
of the court was directed toward certain cases, 
but the court stated:

i *  *  *  *  *

'*  * *. From an examination of those cases we 
find that in each of them the fund in question was
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money paid into the state treasury as taxes, and 
therefore i t  belonged to the state until specifica lly  
appropriated by the legislature to the use of the 
university, while in the case at bar the fund never 
belonged to the state. I t  was donated by the United 
States to the experiment station of the university 
fo r  a specific purpose, and was paid to the state 
treasurer as the agent of the board of regents and 
custodian of the funds of the university. I t  never 
was, and is not now, any part of the funds of the 
state. * * *. In view of the nature of the fund in 
question, of section 2, art. V III (now section 2, 
art. V II) of the constitution, and the acts of the 
legislature above quoted, i t  seems clear that in 
general terms the expenditure of said fund by the 
board of regents is clearly authorized, and no 
other or more specific appropriation is necessary.

t* * * * * #t (Parenthetical phrase supplied.)

I t  w ill be noted that the Attorney General considered

grants from the federal government to be "trust" or "agency"

funds. Also to be noted is the Supreme Court's statement in

the Searle case that the fund established by the federal grant

". . . never was, and is not now, any part of the funds of the

st ate. "

Since federal funds can be distributed by the state agency 

administering them without the necessity of a leg is la tive  

appropriation, authority can also be found in the language of 

the Nebraska statutes fo r the conclusion that these funds do 

not belong to the state. Section 8U-71Q, R.R.S. 19̂ 3 provides 

that "any money belonging to the state" must be paid into the 

state treasury within 30 days a fter i t  is received. Since 

Article I I I ,  Section 25 of the Nebraska Constitution provides
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appropriation would be required to withdraw such monies 

"belonging to the state". But federal grant monies do not 

necessarily require an appropriation, State v. Searle 77 Neb.

155, 108 N.W. 1119, State v. Brian, 84 Neb. 30, 120 N.W. 916; 

hence the conclusion that they are not monies ' belonging to the 

state."

Assuming then that the federal funds do not belong to 

the state, the question next arises as to whether these monies 

fa l l  within the definition of "public funds" as that term 

is used in Article V II, Section 11 of the Nebraska Constitution.

I t  is  submitted that federal funds do not fa l l  within that 

definition and that "public funds" as used in the Constitution 

is synonymous with the phrases "part of the funds of the state" 

as used in the Searle case and the phrase "belonging to the state" 

as i t  is used in Section 84-710. The only case found which 

attempts to define "public funds" is Allen v. City of Omaha,

136 Neb. 620, 286 N.W. 918. The question before the Court in 

that case was whether a police r e lie f and pension fund f e l l  

within the classification of "public funds". In discussing the 

definition of public funds the Court stated:

"An authoritative text in discussing the subject
of public funds says: 'The term "public funds"
means funds belonging to the state or to any county

that "no money sh a ll be drawn from the Treasury except in

pursuance o f a sp e c if ic  appropriation made by law, , . an
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or p o lit ica l sub-division of the state; more specifica lly  
taxes, customs, moneys, e tc ., raised by the operation 
of some general law, and appropriated by the 
government to the discharge of its  obligations, 
or for some public or governmental purpose; and 
in this sense i t  applies to the funds of every 
p o lit ica l division of the state wherein taxes 
are levied for public purposes. The term does not 
apply to special funds, which are collected or volun
ta r ily  contributed for the sole benefit of the 
contributors, and of which the state is merely the 
custodian.' 50 C.J. 85 In conformity therewith i t  
has been held that a state ha il insurance fund raised 
from hail insurance premiums was not a public fund. ***

"The foregoing authorities support the proposition 
that the funds of the police r e lie f and pension fund 
were not, s tr ic tly  speaking, public funds. They were 
not raised by taxation. They were segregated by 
operation of the statute for a specific use. They 
could be used lawfully fo r no other purpose, govern
mental or otherwise. The moneys in the fund do not 
belong to the city of Omaha, but are deposited with, and 
held by, the city treasurer in trust, fo r the benefit 
and protection of those who under the terms of the 
act may become claimants against such fund. In no 
event do such moneys become the funds of the 
city. They can be paid out only as provided in the 
statute creating the fund. We necessarily conclude that 
the police r e lie f and pension fund was not a public 
fund within the purview of the rule contended for by 
the defendant and interveners."

I t  w ill be noted that in the Allen case the three main 

factors upon which the Court apparently relied  in ruling that 

the funds in question were not "public funds" were: ( l )  the 

funds were not raised by taxation, (2) the funds were segregated 

by operation of the statute for the specific use and could be used 

fo r no other purpose and (3) the fund was comprised of monies 

which did not belong to the c ity . Funds administered under
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P.L. 89-10 fa l l  squarely within these c r ite r ia  and, therefore, 

would he excluded from the definition of "public funds" as 

la id  down by the Nebraska Supreme Court.

As shown by the opinion quoted above, the Attorney 

General has taken the position that federal grant monies take 

on the nature of trust funds to be administered in accordance 

with the federal law establishing the grant. That this treat

ment of federal funds was so intended by the drafters of the 

Nebraska Constitution is made clear by Article V II, Section 2 

wherein i t  is stated:

"A ll lands, money or other property granted, 
or bequeathed or in any manner conveyed to 
this state fo r educational purposes, shall be 
used and expended in accordance with the terms 
of such grant, bequest or conveyance."

This provision obviously was adopted with a view to the grants

of public lands which were being set aside by the federal

government fo r educational purposes at that time. Needless to

say, i t  has equal application to  the federal grants which are

being made today. Since the Congress of the United States has

clearly stated its  insistence that students attending private

schools share equally in the federal funds provided under P.L.

89-10, A rtic le V II, Section 2 becomes a mandate to the state

o ffic ia ls  to carry out the terms of this trust which has been

imposed upon P.L. 89-10 funds.

The reference to A rtic le V II, Section 2, however, raises
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another question since Section 2 is qualified by Article V II,

Section 11 wherein i t  is stated:

" . . .  nor shall the state accept any grant, 
conveyance, or bequest of money, lands or 
other property to be used for sectarian 
purposes."

Does this then mean that the State would be barred from 

accepting P.L. 89-10 funds because these funds, insofar as 

they would benefit students in private schools, would "be used 

fo r  sectarian purposes"? I t  is submitted that the State would 

not be so barred because the phrase "to  be used fo r  sectarian 

purposes" as i t  is  used in Section 11 has a fa r different 

meaning from the phrase "in aid of any sectarian or denomina

tional school or college" as that phrase is used in the same 

Section 11. The la tter phrase is  considerably more restrictive 

and i t  is  the phrase which heretofore has been construed as 

forbidding aid of any kind regardless of how small or remote i t  

may be. The former phrase obviously has a different meaning and 

must be given a different construction.

For example, a specific benefit such as free bus transpor

tation has no sectarian implications in and of i t s e l f .  There 

is nothing remotely religious about a bus ride i t s e l f ,  and 

public funds spent in providing such service could not be said 

to "be used for sectarian purposes." Yet, i t  has been held in 

some other states and by the Attorney General of Nebraska that
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such furnishing of hus transportation would be "in  aid of" a 

sectarian institution. On the other hand, in order to show 

that funds are being "used fo r sectarian purposes" i t  would be 

necessary to show that the benefits provided by the funds 

have within themselves a sectarian function or ingredient. The 

"in  aid of" prohibition, being much broader and more inclusive, 

would restrict not only benefits such as this which are in 

and of themselves sectarian but also other benefits which, 

standing alone, are ster ile  sectarian-wise but are "in aid of" 

a sectarian institution.

Probably the best authority fo r the proposition that 

P.L. 89-10 funds benefiting private school students do not 

constitute a grant "to  be used fo r sectarian purposes" is the 

unmistakable and clearly expressed intent of the Congress at 

the time this legislation  was being considered. Judging from 

the much publicized debates and discussion, the church-state 

implications of this measure was one of the foremost issues 

in the minds of the Congress. Even the most cursory review 

of this leg is la tive  background and the language of the Act makes 

quite clear that the Congress b-ent over backwards to insure 

that no funds under P.L. 89-10 would ever be "used fo r sectarian 

purposes."
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IN THE SUPREME COURT OF THE STATE OF NEBRASKA

STATE OF NEBRASKA, ex rel. )
________________________ SCHOOL )
DISTRICT, )

)
Relator )

)
v s . )

)
FLOYD A MILLER, COMMISSIONER )
OF EDUCATION )

)
Respondent )

Comes now the Relator, ____________________________ School

D istrict, and, in support of its  petition for mandamus, 

respectfully states as follows:

I.

That the Relator is  a Class___________School D istrict

as defined in Section ________________ , R. R. S. 19^3, and is

located in ________________ County, Nebraska, with its  admin

istrative o ffices at ________________________, Nebraska.

I I .

That the Respondent is  the Commissioner of Education for 

the State of Nebraska and serves as the chief executive o ffic e r  

o f the State Board of Education and was so serving in this o f f ic ia l 

capacity at a ll  times hereinafter mentioned.

I I I .

That on _____________________, 19______, the Relator

PETITION

FOR

MANDAMUS

submitted to the Respondent an application for a grant of funds
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under T it le  I  of the so-called Elementary and Secondary Education 

Act of 1965 , 79 Stat. 27 (public law 89-10), which Act is herein

a fter referred to as Public Law 89-10. That said T it le  I of 

Public Law 89-10 was enacted by the Congress of the United States 

fo r  the express purpose of providing Federal financial 

assistance to local educational agencies serving areas with 

concentrations of children from low-income fam ilies. That 

pursuant thereto the Relator in its  application sought Federal 

funds to finance a project designed to meet the special needs 

of educationally deprived children liv in g  in Relator's d is tric t.

IV.

That the State Board of Education has been charged with 

the responsibility of administering in Nebraska the Federal 

grant program under Public Law 89-10. That the said application 

of the Relator was submitted to the Respondent in his o f f ic ia l 

capacity as the chief executive o ffic e r  of the State Board of 

Education whose duty i t  is to receive and process applications 

fo r  project grants.

V.

That the Relator's application outlined a proposal wherein 

the Relator would sponsor remedial reading courses to be con

ducted by specially trained personnel fo r the benefit of child

ren in the Relator's d is tr ic t whose reading a b ilities  are

determined to be substandard. That a substantial number of the
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children in the Relator's d istrict who need such special training 

are enrolled in private schools. That, in order to meet the 

needs of a ll  the educationally deprived children in the Relator's 

d is tr ic t without distinction as to  whether such children attend 

public or private schools and to  further satisfy the requirements 

of Public Law 89-10 and its  implementing regulations in that 

regard, the Relator's application included a proposal whereby 

the specially trained personnel employed by the Relator

would conduct classes on the premises of S t._______________________

Grade School, a private school located in _______________________ ,

Nebraska. That because of the inconvenience and practical 

d ifficu lties  in synchronizing schedules and arranging trans

portation, i t  would work a substantial hardship upon the child

ren attending said St._____________________________Grade School

to  leave their school building to participate in said remedial 

reading courses, with the result that said children would in 

e ffe c t be deprived of the right to participate unless said 

teaching personnel can be sent to instruct an the premises at 

St.______________________________ Grade School.

VI.

That the Relator complied with a ll applicable procedural 

requirements in submitting its  application.

V I I .

That by le tte r  dated 19J the
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Relator was notified  that its  application had been disapproved 

by the Respondent. That the sole reason given by the Respondent 

for disapproving said application was the fact that the project 

proposed by the Relator included plans for sending personnel 

enplqyed by the Relator to instruct children on the premises of

St.______________________ Grade School. That the Respondent

acknowledged that the Relator's application was, in a l l  other 

respects, in proper order and would have been approved by the 

Respondent but for the inclusion of said plans to send instructor

to teach on the premises at St. _________ _____________Grade School,

which the Respondent fe lt  would constitute a violation of 

the provisions of the Nebraska Constitution prohibiting the 

appropriation of public funds in aid of sectarian schools.

VIII.

That the Congress of the United States expressly provided 

in T itle  I  of Public Law 89-10 that a l l  educational programs 

undertaken pursuant thereto must provide for participation 

by children enrolled in private schools as well as fo r children 

enrolled in public schools. That Section 205, T itle  I of said 

Public Law 89-10 states as follows:

"Sec. 205 (a) A local educational agency may 
receive a basic grant or a special incentive grant under 
this t i t le  fo r  any fis ca l year only upon application 
therefor approved by the appropriate State educational 
agency, upon its  determination (consistent with such 
basic criteria  as the Commissioner may establish) —

* * *
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"(2 ) that, to the extent consistent with the 
numbers of educationally deprived children in the 
school d is tr ic t of the local educational agency who 
are enrolled in private elementaiy and secondary 
schools, such agency has made provision for including 
special educational services and arrangements (such 
as dual enrollment, educational radio and television , 
and mobile educational services and equipment) in which 
such children can participate

IX.

That the Federal regulations implementing T itle  I of 

Public Law 89-10 further make clear that children enrolled 

in private schools must be given an opportunity to participate 

in T itle  I programs which is substantially comparable to  that 

with respect to children enrolled in public schools. Section 

116.19 (b) of the Regulations (T it le  H5- Public Welfare, 

Federal Register, Vol. 30, No. 178) sets forth the following 

requirements :

"The application for each project must show the degree 
and manner of expected participation by educationally 
deprived children enrolled in private schools in the 
program of the local educational agency under T it le  I I  
of the Act. Opportunity fo r participation on the 
basis of geographical area,must be substantially com
parable to that with respect to children enrolled 
in public schools and the provision for such 
participation shall be designed to be applied, inso
far as is practicable, to children enrolled in 
private schools who reside in the areas affected by 
the program."

X.

That, in spite of the foregoing terms, conditions and 

requirements of Public Law 89-10 and its  implementing regula

tions imposing upon the Respondent the duty of assuring equal
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participation in said Federal programs by children enrolled in

both private and public schools, the Respondent has disapproved

the Relator's application on the sole ground that children

enrolled in a private school would participate in the proposed

project through a plan whereby specialized instructors would

be sent into their classrooms. That the Respondent, by refusing

to administer said Federal program in accordance with its  terms,

has violated the duty imposed upon him by Section 2, Article VII

of the Constitution of Nebraska which states that:

"A ll lands, money or other property granted or 
bequeathed, or in any manner conveyed to this state 
fo r educational purposes, shall be used and expended 
in accordance with the terms of such grant, bequest, 
or conveyance."

That a writ of mandamus as provided for in Section 25-2156 R.R.S. 

191+3 should be issued to compel the Respondent to perform his said 

constitutional duty.

XI.

That the Respondent's refusal to perform his duty on the 

grounds that Section 11, Article VII of the Nebraska Constitution 

prohibits the making of any appropriation from any public fund 

in aid of a sectarian or denominational school is without merit 

or justification  since said constitutional prohibition applies 

only to funds of the State of Nebraska and has no application 

to Federal funds granted under Public Law 89-10. That the State 

of Nebraska makes no contribution whatsoever to the funds ex-



112

pended fo r educational programs under T itle  I of Public Law 

89-10 and is , in fact, even reimbursed for whatever costs the 

State may have in administering said Federal program. That 

a l l  funds used under said program are Federal funds which retain 

th e ir identity as Federal funds and which are held and admin

istered by public o ffic ia ls  of the State of Nebraska as 

custodians or trustees only.

WHEREFORE, Relator prays for an alternative writ of 

mandamus compelling the Respondent to reverse his previous 

action disapproving the Relator's application and further com

pelling him to coldly with the applicable Federal statutes and 

regulations in processing said application; or, in the alternative, 

to show cause at a specified time why he has not done so.

SCHOOL DISTRICT, 
Relator

ay ( Attorneys)

(Verification)
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LEGAL MEMORANDUM

Question: Do Class I I  school d istricts have the power to lease

classroom space from private individuals or 

corporations?

Answer: Yes, i f  approval is given at an annual or special

meeting of the voters.

A Class I I  School District is  defined by Section 79-

102 as :

"(2 ) . . . any school d istric t embracing territory  having 

a population of 1,000 inhabitants or less that maintains 

both elementary and high school grades under the direc

tion of a single school board;"

A Class I I  School D istrict has, of course, a l l  the 

powers set forth in Section 79-^01 which is a statute applicable 

to a ll schools. Section 79-^01 provides as follows:

"Every duly organized school d is tr ic t shall be a body 

corporate and possess a ll  the usual powers of a corpora

tion for public purposes , may sue and be sued, and may 

purchase, hold, and s e ll such personal and real estate 

as the law allows."

"Real estate" is defined under Section U9-801 of the 

Nebraska Revised Statutes as follows:



"(13) Land or real estate includes land, tenements and 

hereditaments and a ll rights thereto and interest there

in, other than a chattel in terest."

Other than the general statute, Section 79-^01, 

there is no specific statute dealing solely with Class I I  School 

Districts and outlining the powers that such Class I I  School 

Districts possess. However, the following two statutes are 

applicable to the subject of this memorandum.

Section 79-^03 provides in relevant part as follows: 

" . . .  No schoolhouse site shall be changed nor taxes 

voted for building, purchase, or lease of a schoolhouse 

at any d is tric t meeting unless notices shall have been 

given of such meeting, as above provided, including 

therein the fact that such subjects w ill then be con

sidered."

Section 79-506 provides as follows:

"The qualified voters of a school d is tric t of the f ir s t  

or second class shall also have power at any annual or 

special meeting ( l )  to  direct the purchasing or leasing 

of any appropriate s ite and the building, h iring, or 

purchasing of a schoolhouse, teacherage for the purpose 

of providing housing fa c il it ie s  for the school employees 

of the d is tr ic t, or other school buildings, (2) to



115

determine the amount necessary to  be expended for such 

purposes the succeeding year, and (3) to vote a tax on 

the property of the d istric t for the payment o f the 

same."

The foregoing two sections are statutes specifica lly  

dealing with Class I  and Class I I  school d istricts. In view of 

the foregoing statutes,it appears that a schoolhouse or addition

al classroom space may be leased by a Class I I  School D istrict 

with the affirmative vote of the qualified voters of that school 

d is tric t. In Ladd v. School D is tric t, TO Neb. i+38 , 97 N.W. 59  ̂

(1903), the Nebraska Supreme Court specifica lly  held that under 

the statutes then existing, which were similar to the statutes 

above quoted, a Class I I  School D istrict Board had no authority 

to purchase or lease a schoolhouse s ite , unless directed by the 

electors of the d istrict at an annual or special meeting, and the 

purchase of such site by the school board, without being thus 

directed, was not binding on the school d istric t.

CONCLUSION

It  is clear that a l l  Class I I ,  I I I ,  IV and V School 

Districts have the power to lease property. However, the manner 

in which this power is executed varies between Class I  and I I  

School D istricts, which are basically rural in nature, and Class
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I I I ,  IV and V School Districts which are primarily urban in 

nature. The Class I and I I  School Districts may be said to have 

a "pure democratic" form of government. That is to  say, any 

action by the school board must be authorized by affirmative vote 

of a majority of the electors o f the school d is tric t.

On the other hand, Class I I I ,  IV and V School 

D istricts, which are primarily urban in nature, are permitted to 

exercise their powers by means of a "representative" form of 

government, i .e .  the school board is permitted to  exercise the 

powers of the school d is tr ic t without an affirmative vote of 

the qualified voters in the school d istric t.
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LAW OFFICES OF CROSBY, PANSING, GUENZEL & BINNING 
Federal Securities Building, Lincoln, Nebraska 68508

March 23, 1966

Msgr. R. C. Ulrich 
Rev. James D. Dawson 
Rev. Paul J. Button

Gentlemen :

Re: Leased Premises, T it le  I of the Elementary and Secondary 
Education Act o f 1965.

This legal opinion is furnished fo r your guidance and at your 
request. I t  is our understanding that the application of this 
legal opinion is to applications (plans) that w ill  be submitted 
for the fis ca l year beginning on July 1, 1966.

Section 205(a)(2) of the Congressional Act specifica lly  requires 
"that, to the extent consistent with the number of educationally 
deprived children in the school d is tr ic t of the local educational 
agency who are enrolled in private elementary and secondary 
schools, such agency has made provision for including special edu
cational services and arrangements (such as dual enrollment, edu
cational radio and telev is ion , and mobile educational services and 
equipment) in which such children can participate."

The Federal Regulations, Section lib .19 ( d) provide, "The applica
tion for each project must show the degree and manner o f expected 
participation by educationally deprived children enrolled in p ri
vate schools in the program of the local educational agency under 
T itle  I I  of the Act. Opportunity fo r participation on the basis 
of geographical area, must be substantially comparable to that 
with respect to  children enrolled in public schools and the provi
sion fo r such participation shall be designed to  be applied, inso
far as is practicable, to children enrolled in private schools who 
reside in the areas affected by the program." (Emphasis supplied)

You have pointed out that, i f  a program is conducted in a public 
school only, i t  may be that children in private schools w ill  not 
have the opportunity fo r participation that w ill be substantially 
conç>arable to  that of children enrolled in the public school.

Further, you have indicated that in some instances substantial
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3utton - March 23, 1966.

comparability of opportunity may require that the program be of
fered at a location as conveniently accessible to private school 
children as i t  is to public school children. Of course, many 
factors, such as the kind of program, the number of educationally 
deprived children in the private school, e tc ., w ill  bear on the 
problem of complying with congressional intent as set out in the 
Act.

Where the circumstances are appropriate, we recommend as a possible 
solution that the local educational agency should lease a portion 
of a private school, such as a classroom, for the periods of 
time needed for the program.

The Federal Regulations, Section 116.53(a), specifica lly  contem
plate the use of Federal funds for "leasehold and other interests 
in land . . . "

We have already supplied you with a legal memorandum in which we 
conclude that school d istricts of the I I I ,  IV and V classes have 
the power to lease classroom space from private individuals or 
corporations for proper purposes. We have cited the following 
sections of the Revised Statutes of Nebraska: 79-^01, 79-801,
79-901 and 79-1001; also Section ¿+9-801(13) defining real estate. 
You have indicated that Class I I  school d istricts might be in
volved in this problem and we shall la ter supply you with an 
opinion regarding the authority of such school d istricts to lease 
classroom space from private individuals or corporations.

With regard to the terms of such a lease, we o ffer  the following 
comments:

The lease should not extend beyond the period of one 
year, probably the fis ca l year of the program under 
T itle  I .

The lease, which would normally be between the local 
public school d istric t and the private school corpora^ 
tion, should be a formal written lease containing the 
necessary provisions for compliance with state and 
federal law.

The consideration for the lease ( i . e .  the rental paid by 
the public school d is tr ic t to the private school) would 
be nominal, possibly $1.00 per year.



119

Page 3 - Msgr. R. C. Ulrich, Rev. James D. Dawson, Rev. Paul J. 
Button - March 23, 1966

The lease should stipulate that the program carried on 
in the leased premises should be open to a ll otherwise 
e lig ib le  children without regard to religious a f f i l ia 
tion or school enrollment.

The leased premises , normally a classroom, should be de
void of religious objects and pictures. In other words, 
care should be taken to avoid violation of the principles 
recently enunciated by the United States Supreme Court 
in regard to religious exercises in public schools.

The lease should contain provisions giving fu ll and 
absolute control of the premises, normally a classroom, 
during the times specified in the lease.

Further, the lease should give to  the public school com
plete and absolute control over the program that is con
ducted in the classroom. In other words, the classroom 
by virtue of the lease should become public school premises.

The lease, of course, w ill  specify the hours of the day, 
and the days o f the week, when the public school d istrict 
w ill  use the classroom fo r carrying on the program 
under T it le  I .  At times other than those specified in 
the lease the classroom w ill  be available to the private 
school fo r its  usual uses.

The recommendations that we have made above have been discussed on 
two occasions with representatives of the State Department of Edu
cation and the Attorney General's o ffice . However, i t  should be 
clearly understood that this written opinion has not been seen by 
the s ta ff of either o ffice before its  mailing. I t  is  fa ir  to say,
I  believe, that our above recommendations do not meet with the 
disapproval of either o ffice . However, as indicated ea rlier in 
this opinion, definite approval or disapproval depends upon the 
specific application that is submitted by the local educational 
agency to the State Department of Education under the Federal 
Regulations (see Section I l6 . l6 (a ),  Section 116.31, and with re
gard to the certifica te  of the Attorney General, 116.32).

cc: Commissioner Flcyd A M iller Very truly yours,
Mr. Harold Mosher CROSBY, PANSING, GUENZEL & BINNING
Mr. Stanley L. Hawley By Robert B. Crosby
Mr. Jack P. Krueger
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LEGAL MEMORANDUM

Re: Do School Districts of the I I I ,  IV and V Classes have the 
Power to Lease Classroom Space from Private Individuals 
or Corporations?

I t  is my understanding that you are most interested 

in the class of school d is tric t represented by the Omaha School 

D istrict, the Lincoln School D istrict, and School Districts in 

Cities of the F irst Class.

Section 79-102 Of the Nebraska Revised Statutes sets

forth the following District classifications:

"Class I I I  — Population of 1,000 to  50,000, with 
both elementary and high school.

"Class IV — Population 50,000 to 200,000, both 
elementary and high school.

"Class V — Over 200,000, both elementary and high 
school."

Consequently, the Omaha School D istrict would be a 

Class V School D istrict; the Lincoln School D istrict would be 

a Class IV School D istrict; and Cities o f the First Class would 

be Class I I I  School D istricts.

With regard to the powers possessed by a ll school 

d istricts Section 79-^01 of the Nebraska Revised Statutes pro

vides in relevant part as follows:

"Every duly organized school d istrict shall be a 
body corporate and possess a l l  the usual powers 
of a corporation for public purposes, may sue and 
be sued, and may purchase, hold, and s e ll such per
sonal and real estate as the law allows . . ."
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Section 79- 801 of the Nebraska Revised Statutes

applies only to  Class I I I  School Districts and provides in

relevant part as fo llows:

. .A s  such in that name, the d is tric t shall be a 
body corporate and possess a ll the usual powers 
of a corporation for public purposes, and in that 
name and style may sue and be sued, purchase , hold, 
and s e ll such personal and real estate, and control 
such obligations as are authorized by law . .

Section 79-901 of the Nebraska Revised Statutes is

applicable to Class IV School Districts only and provides in

relevant part as follows :

", . .As such i t  shall be a body corporate and possess 
a ll the usual powers of a corporation for public 
purposes, and in that name and style may sue and be 
sued, purchase, hold, and s e ll such personal and real 
estate, and contract such obligations as are authorized 
by law including, but not limited to the power to 
adopt, administer and amend from time to  time such 
retirement, annuity, insurance and other benefit plans 
for its  present and future employees after their re
tirement, or any reasonable classification thereof, 
as may be deemed proper by the board of education. . ."

Section 79-1001 of the Nebraska Revised Statutes is

applicable to Class V School Districts cnly and provides in

relevant part as fo llow s:

"As such in that name i t  shall be a body corporate 
and possess a ll the usual powers of a corporation 
for public purposes, and in that name and style 
may sue and be sued, purchase, hold, and s e ll such 
personal and real estate, and control such obliga
tions as are authorized by law."

I was unable to  locate any statute, or case law which 

specified or outlined "the usual powers of a corporation for
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public purposes."

Note that a ll the sections above quoted permit the 

school d istricts to  "purchase, hold and s e ll such personal and 

real estate, and control such obligations as are authorized by

law."

"Real estate" is  defined under Section 1+9-801 of the

Nebraska Revised Statutes as follows:

"(13) Land or real estate includes lands, tenements 
and hereditaments and a ll rights thereto and interest 
therein, other than a chattel in terest."

I t  can hardly be argued that the statutory language

does not confer on these school d istricts the right to lease

property, either personal property or real estate, fo r proper

school purposes.

* * *
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LEASE AGREEMENT

KNCW ALL MEN BY THESE PRESENTS:

This agreement, made and entered into this______  day of

July, 1966, by and between Central Catholic High School, a non

p ro fit corporation, located in Loup City in Sherman County, 

Nebraska, hereinafter designated as f ir s t  party, and Loup City 

School D istrict, a Class I I I  School D istrict as defined in 

Section 79-102, R.R.S. 19^3, also located in Loup City in 

Sherman County, Nebraska, hereinafter designated as second party, 

witnesseth:

WHEREAS, second party has been approved as a local educa

tional agency to carry on a project fo r educationally deprived 

children under T it le  I of the Federal Elementaiy and Secondary 

Education Act of 1965, said project being a course in business 

education to be offered during the 1966-1967 school year; and 

WHEREAS, in the geographical area of Loup City and con

tiguous areas in Sherman County there are many children who would 

be denied the necessary training in business education i f  the above 

mentioned project were not to be undertaken by second party, and 

such educationally deprived children are not only enrolled in the 

public school system but a substantial number are enrolled in 

private schools; and second party desires to comply with Section 

ll6.19 (b) of the Federal Regulations which apply to the above
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program fo r  business education; and

WHEREAS, the second party, as the local educational 

agency, is authorized by Section 116.53 (a) of said Federal 

Regulations to  use the federal, funds that are made available 

fo r  the above mentioned project fo r acquiring leasehold interests; 

and

WHEREAS, the above described project fo r business 

education does not duplicate or replace, either in whole or in 

part, any course of study in the present curricula of either the 

public schools or the private schools in Loup City and its 

environs, and the opportunity to participate in said project of 

private school children who reside in the area should be substan

t ia lly  comparable to that of public school children residing 

in the area (Section 116.19 (b ), Federal Regulations);

NOW, THEREFORE, the parties do covenant and agree as 

fo llows:

1. F irst party hereby leases to the second party a certain 

classroom together with reasonable ingress and egress, said 

classroom being located in f ir s t  party's school building located 

in Loup City, and said classroom being more specifica lly  identi

fied  as follows:

2. The term of this lease shall be from this date to the
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30th day o f June, 1967, on the days o f Monday through Friday o f

each calendar week, and during the fo llow in g  hours o f the day:

3. As consideration fo r the lease of the above premises 

the second party agrees to pay to the f ir s t  party that part of 

f i r s t  party's costs fo r  u t i l i t ie s ,  maintenance, upkeep, insurance 

and depreciation which is properly allocaole to the time when 

second party has possession of the classroom described in

paragraph 1 above, being the sum of ______________________________

Dollars ($________________ ).

H. F irst party in consideration fo r the payment by second 

party as set out in the preceding paragraph agrees to deliver 

possession of the above described classroom to  the second party 

during the times set out in paragraph 2 above, and specifica lly  

agrees:

(a) That said classroom, when possession is 

delivered to the second party, shall not con

tain objects, pictures or other articles having 

a religious meaning or connotation.

(b) The second party, during the times set 

out in paragraph 2 above, shall have fu ll and 

absolute control of said classroom during the

periods of its  possession
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(c ) That second party shall have complete 

and absolute control over the educational 

program that i t  offers during the periods of 

its  possession of said classroom.

5. Second party agrees that i t  w ill  use said classroom 

fo r  carrying on the business educational project under T it le  I 

of the Federal Elementary and Secondary Education Act of 1965, 

and fo r  no other purpose whatever; that i t  w ill  not sublet or 

assign said classroom without the written consent of f ir s t  

party; that i t  w ill  use due care in protecting said classroom 

from damage; that i t  w ill pay the rental set out in paragraph 3 

above except and unless said classroom cannot be used by reason 

of f ir e  or fo r  any other reason; that, on or before June 30, 

1967, i t  w ill  surrender possession of said classroom; and second 

party further specifica lly  agrees:

(a) That the program of business education 

offered in said classroom shall be open to 

a ll otherwise e lig ib le  children without regard 

to religious a ffilia t io n , race, color, sex

or school enrollment.

(b) That equipment used in connection with 

said business education program shall be re

moved from the classroom when second party
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is not in possession under the terms of this 

lease agreement.

6 . The parties agree that i t  is the intention of this 

lease agreement that the classroom described in paragraph 1 

above shall, during the periods of second party's possession 

as set out in paragraph 2 above, be for a ll  intents and purposes 

public school premises, wholly subject to the control and 

regulation of the School Board and s ta ff of second party.

IN WITNESS WHEREOF the parties have executed this lease 

agreement by their duly authorized representatives.

CENTRAL CATHOLIC HIGH SCHOOL OF 
LOUP CITY, NEBRASKA, A Nonprofit 
Corporation,

By_______________________________

LOUP CITY SCHOOL DISTRICT OF 
LOUP CITY, NEBRASKA, A Class I I I  
School D istrict,

By________________________________________



TITLE I —ESEA

City No, of Students Total Cost
Public N-Public In Thousands

Alliance 23h 26 $16,190
ii 132 1+0 3,300

Ashton 18 27 $ 6,732

Bellevue 900 30 $31,550

Bloomfield 61 19 $ 3,566
II 122 30 17,691+II 73 20 16 ,022

Brainard 33 1+2 $2l+,ó23

Butte 37 31 $2l+,132

Chadron 262 83 $23,571

Clarkson 79 37 $18 ,1+61

Columbus 15 0 $19,521+II 69 72 $28,600
II 193 lib $17,713

May 25, 1966

Date Length of Type Date
Begun Project 

in weeks
App rove d

6- 1-66 5.2 ssRead. 1- 18-66
6- 1-66 — Materials 5- 2-66

12- 1-66 27 Read. 1- 21+-66

1- 1-66 20 Read. 1- 3-66

3-28-66 12 Indiv.Inst r. 3- 28-66
1- 17-66 18 Remed, 1- 11-66
6- 6-66 6 SS 1+-21-66

6- 1-66 9 ss Remed. !+- 29-66

6-30-66 6 ss Remed. 1+-22-66

1- 17-66 18.6 2- 3-66

5- 1-66 6 it—15-66

I - 2I+-66 18 Retard. 12- 30-65
2- 7-66 Spec. Ed. 2- 1+-66

6- 20-66 6 ss Rened. I+-22-66
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City No. o f Students Total Cost
Public N-Public In Thousands

Creighton 92 1+8 $13,638
It 57 29 11,900
It 86 k2 6 ,951*

Crete 20 7 20 $36,216
it 23 3 7,876

Croft on 82 1+3 19,083

David City 79 1+3 $1 8 ,71+0it 35 0 5,235ii 63 7I+ 3,550it 16 12 5,150

Dodge 19 36 $ 9,235

Elkhom 55 0 $ 2,209

Emerson 75 0 $20,995

Exeter 37 1+ $ 1,730

Fairbuzy 10 0 $ 1,1+87II 15 0 lit ,560

Date 
Be gun

Length of 
Project 
in weeks

Type Date
App rove d

1- 11+-Ó6 28 Read. 1- 20-66
12-8-65 28 Voc. Train. 12- 15-65

1- 10-66 29 Guid. 1- 5-66

1- 2I+-66 18 Read. l-lU -66
6- 13-66 7 Jr. Hi. 5- 2-66

3-7-66 20 Read. & Guid. 3- 1-66

6- 6—6b 6 SS i+-28-66
1- 17-66 19 Elem. Read. 1- 12-66
1- 17-66 19 Health 1- 12-66
2- 8-66 25 Speech Therapy 2- 1-66

6- 13-66 6 Read. Math. l+-13-66

5-13-66 6 SS 5- 2-66

5- 2-66 6 ss Remed. 5- 2-66

6- 6-66 8 Read, 3- 8-66

1- 3-66 20 Retard. 3- 2U-66
6- 13-66 6 ss secret U-29-66



City No, o f Students Tota l Cost
Public N.Public In Thousands

Fremont 1+10 21*5 $1*7,200
f t 1+75 225 55 ,310

Geneva lit 0 5,1*50
t f 2 it 12 10,1*69
f t 81 17 5,021*

Grand Island itllt ___ 69,036
f t 78 0 13,1*1+0
f t 508 127 15,116

Greeley 17 36 $ 2,301

Hartington 66 68 $29,811*

Heb ron 99 8 $20,575

Howells 58 123 $17,328

Humphrey 15 65 $lU,l86

Kearney 329 0 $55,91+7

Lawrence 36 1+2 $15,673

Date
Begun

Length of Type 
Project 
in weeks

Date
Approved

1- 21-66 15 Read. & Arith. 12-30-65
6- 6-66 12 Voc. Tr. 5- 2-66

6- 13-66 6 Typ•& Bus. Math. 1*-29-66
6-13-66 6 ss Read. 3-15-66
5-17-66 l* Speech Therapy 2- 17-66

12- 1-65 25 Read. 12-30-65
1- 21+-66 19 Retard. 12-30-65
6- 13-66 6 SS 5- 2-66

6- 13-66 8 Remed. 1+-11-66

6- 1-66 8 Indiv. ss l+-29-66

1-31-66 2l+ G & Read. 1- 27-66

6- 6-66 12.5 Read. etc. 2- 2-66

6- 8-66 6 Remed. 1*—29—66

1- 2U-66 19 Read. 1- 13-66

6- 6-66 6 I.A . 1+-28-66



City No. of 
Public

Students
N-Public

Total Cost 
In Thousands

Date 
Be gun

Length of 
Project 
in weeks

Type Date
Approved

Lexington 182 2l+ $20,100 1-6-66 21+ Read. 12-30-65II 187 12 10 ,1+00 9-1-65 30 School Nurse 
Health

11-15-65

Lincoln 578 97 $2l+l+,lò3 1-1-66 28 ss Read. & Speech 12-17-1

Loup City 37 0 $ 3,225 1-19-66 18 Test Ab. Group. 12- 29-65II 97 Ü 8,135 1-19-66 20 Eve. Instr. 
For Dropout 12-29-65II 257 91+ 33,972 6-66 6 SS 1-5-66

McCook 171* 18 $30 ,600 1- 3-66 18 Read. 1-3-66

Nebraska City 1+8 0 $12,212 1-21+-66 18 Indiv. Instr. 1- 17-66

Norfolk lUO 60 $12,950 6- 13-66 6 ss Read. 5-2-66II 17 2 2k,3b2 6-13-66 6 Voc. Bus. 5-2-66II 81 0 10,1+50 5-1-66 17 in-service 5-2-66II 185 57 27,272 6- 13-66 6 Read. - Math. 5-2-66

North Piatte 1+82 60 $1+5 ,81+2 9- 21-65 6 ss read. 2-10-66II 51+1+ 60 8,895 6-13-66 6 Lib raiy 3-6-66II 62 0 1+,1+12 9-21-66 6 Pre-school 3-3-66
II 261 33 33,081+ 6-9-66 6 ss Reined. 5-2-66



City No. of Students Total Cost 
Public N-Public In Thousands

Ogallala 6? 10 $11,100
ti 127 22 3,500

Omaha 1 1 ,901+ 1,576 $7l+l+,175

O'Neill 117 71+ $38,1+06

Ord 252 hk $28,609

Osmond 83 1+1 $13,203

Papillion 1+5 0 $ 8,000

Pierce 83 55 $ll+ ,700

Platts mouth 68 0 $27,957t! 111 8 10,120tt 31 9 3,355

Ralston 79 0 $ 8,850

Date 
Be gun

Length of 
Project 
in weeks

Type Date
App rove d

10-10-65 30 Sp. Ther. 11-15-65
11-1-65 UO Rem Read. 11-15-65

12-27-65 25 Mult.action 
Prog.aid Inter, 
cult Develop. 12-16-65

6-20-66 5 ss read. 3-17-66

5-30-66 8 read 3-2-66

12-1-65 25 L. A. 2-iU-66

1-3-66 21 Spec. ed. 12-21-66

1-20-66 22 Rem.Prog. dev. 12- 23-65

6-20-66 8 voc. ed. 5-2-66
2-1-66 21 read. 2-18-66
6-6-66 8 ss read & 

Soc. Stud.

1-66 20 read. 2-10-66
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City- No. o f Students Total Cost
Public N-Public In Thousands

Randolph 119 ll6 $27,^05

Rushville 65 7 $13,112

Scottsbluff 718 58 $56,387
tf 718 58 20,807
II 177 Ik 6,986

Sidney 158 h2 $2U,U25

St. Paul lk2 6 $15,05^

Tecumseh 10 U 10 $25,681
II 7b 3 5,575

Wahoo 90 35 $20,571
II 86 56 7,^00
II 99 37 1,600

Waverly 83 0 $ 5,282

Wayne lk2 22 $12,820
II 253 0 8,257
II 22 0 i+,399

Date
Be gun

Length of Type 
Project 
in weeks

Date
App rove d

12- 6-65 18-30 rem, read.healthl2-21-65

1- 17-66 11 read. 1- 12-66

1- 21+-66 18 read. 1-6-66
1- 2H-66 19 Libr. Impr. 1- 6-66

1-31-66 17 Guid. 2- 8-66

6-6-66 6 Indiv. Instr. 3-11-66

1-17-66 19 read. 1- 17-66

1-66 18 Rem. read. 12- 22-65
6-20-66 6 ss ed. dev. I+-29-66

1- 23-66 2k read. 1-20-66
11-1-65 27 School nurse 12- 17-65
1-1-66 20 ed. Lib. 12- 30-65

1-17-66 18 read. 2-18-66

6-13-66 2k read. 3- 16-66
b-13-66 6 Math. 3- 16-66
6- 13-66 6 Bus. ed. U-22-66
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City No. of 
Public

Students
N-Public

Total Cost 
In Thousands

Date 
Be gun

Length of 
Project 
in weeks

Type Date
Approved

West Point 55 89 $13,013 1- 3-66 18 Guid. & Test. 12-23-65
f t 114 225 15,516 3- 1-66 13 Reined. 2- 15-66
t ! t+7 94 13,060 6- 13-66 6 ss remed. 4-27-66

Winnebago 155 15 $26,169 4-4-66 16 4-7-66

Wynot 37 73 $3H,775 2-14-66 8 L.A. Math.-Sc. 2-9-66

York 373 1+5 $28,637 1- 8-66 7.46 Indiv. Instr. 1-12-66

South Sioux City 190 77 $37,360 6-1-66 6 read. 5-2-66



T it le  I I



136

APPENDIX C 

T it le  I I

January 2k, 1966

Dr. Flcyd A. M iller 
Commissioner of Education 
State Capitol 
Lincoln, Nebraska

Re: T itle  I I  of Public Law 89-10

Dear Dr. M iller:

Pursuant to your request, we have examined the state plan 
of the State Board of Education under T it le  I I  of Public Law 
89-10 fo r the purpose of certifica tion  by this o ffice that the 
same is consistent with the laws of the State of Nebraska. Upon 
doing so, we note the following.

The State Department of Education of the State o f Nebraska 
is composed of the State Board of Education and the Commissioner 
of Education. Pursuant to Section lU of Article VII of the 
Constitution of the State of Nebraska, the State Department of 
Education is  charged with the general supervision and admin
istration of the school system of the state and such other 
a ctiv ities  as the Legislature may direct. The State Board of 
Education, acting as a unit, is the policy forming, planning and 
evaluative body fo r the state school program. Section 79-321, 
R.R.S. 19^3. I t  would therefore appear that the State Board of 
Education has the authority to submit a state plan pursuant to 
Section 203 of T itle  I I  of Public Law 89-10 provided such a plan 
is consistent with the laws of the State of Nebraska. With this 
background, we o ffer  our opinion as to  some of the legal aspects 
of both the federal and state law pertaining thereto.

Summarily, under subsection (a) of Section 203 of T itle  I I  
of Public Law 89-10, any State which desires to receive grants 
under this t i t l e  is required to submit to the United States 
Commissioner of Education, a state plan which —

( l )  designates a state agency to administer the same;
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(2) sets forth a program under which funds paid to the 
State w ill  be expended for (a) acquisition of library resources, 
textbooks, and certain materials for the use of children and 
teachers in public and private elementary and secondary schools 
in the state, and (b) the administration of the state plan;

(3) sets forth cr ite r ia  to be used in allocating library 
resources, textbooks and etc. under this t i t le  which shall (a) 
take into consideration the relative need of the children and 
teachers of the State for the same and (b) provide assurance that 
the same w ill  be provided on an equitable basis fo r the use of 
such persons;

(1) sets forth c r ite r ia  to be used in selecting the 
library resources, textbooks and etc. under this t i t le  and 
the terms by which the same shall be made available fo r the 
use of children and teachers in the schools of the State;

(5) sets forth policies and procedures designed to assure 
that federal funds made available under this t i t le  w ill  be
used to supplement state, local and private school funds for 
library resources, textbooks and e tc .;

(6) sets forth fis ca l control and fund accounting pro
cedures ; and

(7) provides for the making of certain reports.

Pursuant to subsection (b) of Section 203 of T itle  I I  
of Public Law 89-10, the United States Commissioner of Education 
is required to approve any plan which complies with the provisions 
of subsection (a) of said section. Subsection (b) of Section 20k 
of T it le  I I  of Public Law 89-10 declares:

"In any State which has a State plan approved 
under section 203 (b) and in which no State 
agency is authorized by law to provide library re
sources, textbooks, or other printed and published 
instructional materials fo r the use of children and 
teachers in any one or more elementary or secondary 
schools in such State, the United States Commissioner 
shall arrange fo r the provision of an equitable basis of 
such library resources, textbooKs, or other instructional 
materials fo r  such use and shall pay the cost thereof fo r 
any fis ca l year ending prior to  July 1, 1970, out of that 
State's allotment." (Emphasis and addition added.)
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Upon examining the state plan of the State Board of Edu
cation i t  appears to us that such plan contemplates that local 
public school districts are to submit an application fo r funds 
made available under T itle  I I  of Public Law 89-10 to the State 
Board of Education. I f  the application is approved, local 
public school districts are to purchase the library resources, 
textbooks or other printed and published instructional materials 
fo r the use of children and teachers in both public and private 
elementary or secondary schools located within the d is tric t.
The c r it ica l question here, of course, is  whether public school 
boards and public boards of education are authorized to do so.
In this connection i t  is to be remembered that a school d istric t 
is a creature of statute possessing no powers whatever beyond 
those given by the Legislature, and is unable to contract, ad 
libitum, as individuals may do, but only respecting objects, and 
to the extent, the laws permit. American Surety Co. v. School 
D istrict, 117 Neb. 6, 219 N. W. 583. Upon examining the Revised 
Statutes of Nebraska we find no authority whereby school boards 
and boards of education are authorized to enter into contracts 
for the purpose of purchasing library resources, textbooks 
or other printed and published instructional materials fo r the 
use of children and teachers in non-public elementary or 
secondary schools. In Babcock v. School D istrict, 123 Neb.
U91, U95, 21+3 N. W. 831, the court states:

" * * * # * "
•

"*  # * *. District boards, and d istrict boards 
alone, in Nebraska, under the limitations 
prescribed by this leg is la tion , are vested with the 
exclusive power of purchasing and supplying text
books and school supplies to their respective d istricts.
*  # * *

" # * * * * "4

See also, Report of Attorney General, 1935-1936, p. 189. 
Wherefore, we are of the opinion that the state plan of the 
State Board of Education must be modified to provide ( l )  that 
public school boards and public boards of education which have 
applications approved under T itle  I I  of Public Law 89-10 shall 
only purchase library resources, textbooks or other printed 
and published instructional materials fo r the use of children 
and teachers in the public elementary or secondary schools of 
such d istrict and (2) that the United States Commissioner of
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Education shall provide library resources, textbooks or other 
printed and published instructional materials fo r the use of 
children and teachers in the non-public elementary or secondaiy 
schools in the state on an equitable basis pursuant to sub
section (b) of Section 20k of T it le  I I  of Public Law 89-10 and 
under the general supervision of the State Department of 
Education.

Very truly yours,

CLARENCE A. H. MEYER
Attorney General

Harold Mosher
Assistant Attorney General

HM:mkk



February 9, 1966

Mr. Ralph J. Becker, Acting Director 
Division of Plans and Supplementary Centers 
Department of Health, Education, and Welfare 
U. S. Office of Education 
Washington, D. C. 20202

Dear Mr. Becker:

The Attorney General of the State of Nebraska has ruled that 
there is no statutory authority fo r the public schools of 
Nebraska to furnish in any manner library resources, textbooks, 
or other printed and published instructional materials fo r the 
use of students and teachers in non-public schools. He has 
further ruled that there is no State agency authorized by law 
to provide library resources, textbooks, or other printed and 
puolished instructional materials fo r the use of children and 
teachers in any elementary or secondary non-public school in 
Nebraska. (See copies of the o f f ic ia l opinions attached.)

As a result of these rulings the State Board of Education 
of Nebraska is unable to furnish the e lig ib le  materials to non
public school teachers and students as suggested in T it le  I I ,
Public Law 89-10.

Therefore, under the provisions of Public Law 89-10, April 
11, 19b5, subsection (b) of Section 20U, on behalf o f the State 
Board of Education of Nebraska, we are requesting that the United 
States Commissioner of Education arrange fo r the provision of such 
library resources, textbooks, or other instructional materials 
fo r use by students and teachers of private schools in the State 
of Nebraska.

A State Plan fo r provision of e lig ib le  materials to public 
school students and teachers only is being forwarded to your 
o ffice  under separate cover fo r your approval. Please advise 
us of our next step so that we may do everything that we can to 
implement T itle  I I .

As a result of the telephone conversation with you which 
took place on January 27, 1966 with Mr. Jack Krueger and Mr.
Lester Harvey of this o ffic e , some preliminary meetings have 
been held to explore the possib ility  of assisting in finding an 
agency which might contract fo r the administration of the 
provisions of T it le  I I ,  P.L. 89-10 directly with the U. S. Office of
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education. As a result of this exploration and planning, we 
are making this recommendation:

A group of persons whose principal interests and daily e f
forts are directed to the operating of the non-public 
schools in Nebraska are forming a non-profit and non
sectarian corporation fo r the purpose of dealing directly 
with the Federal Government in such matters as this.
Their plan would be to s ta ff an o ffice  with personnel with 
expertise in administration, library, and audio-visual 
operations. We have advised in the steps in this 
organization thus far and w ill  continue to advise to  
the extent allowable within the law. We recommend that 
this agency be given priority  in your efforts  to 
contract with an agency in Nebraska to  administer this 
program fo r  the non-public schools. The temporary chair
man of this agency is : Rev. R. C. Ulrich, 100 North 
62nd Street, Omaha, Nebraska - 68132, and the temporary 
secretary of the corporation is Rev. W. L. Barth, 81+01 West 
Dodge, Room 223, Omaha, Nebraska 68lll+. Legal counsel 
fo r  this corporation is : Crosby, Pansing, Guenzel & 
Binning, Federal Securities Building, Lincoln, Nebraska 
68508.

We stand reacfy- to be of a ll  possible assistance to your 
o ffice  and to any agency you might choose to contract with in 
Nebraska. Please advise us concerning any additional responsi
b il it ie s  we may have in the process of implementing the provisions 
of Public Law 89-10, T it le  I I  fo r  both the public and the non
public students and teachers.

Obviously, the problems surrounding the implementation 
of T it le  I I  in Nebraska are perplexing, regrettable, but unavoid
able. The Congress, however, apparently realized that T itle  I I  
had problem potential or subsection b of Section 20*+ would not have 
been incorporated.

Thank you very much fo r  your consideration and cooperation 
in this matter and in the other areas in which you have given 
invaluable assistance.

Sincerely,

FLOYD A. MILLER 
Commissioner of Education

FAM/MN 
Enes.
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
OFFICE OF EDUCATION 

WASHINGTON, D. C. 20202

Bureau of Elementary 
and Secondary Education

March 10, 1965

Reverend R. C. Ulrich 
Chairman, Nebraska Agent for

Non-Public Schools in Federal Programs 
100 North 62nd Street 
Omaha, Nebraska 68132

Dear Monsignor Ulrich:

As you know, the Attorney General of Nebraska has ce rtified  that 
the State Board of Education of Nebraska is  not authorized by 
State law to administer the program under T it le  I I  of the 
Elementary and Secondary Education Act fo r private school 
children and teachers. This T itle  provides grants fo r  the 
acquisition of school library resources, textbooks, and other 
instructional materials fo r  the use of children and teachers in 
public and private elementary and secondary schools. The U.S. 
Commissioner of Education would like to  find an agency in 
Nebraska with which the U. S. Office of Education may negotiate 
to administer the program under T itle  I I  fo r  the private school 
children and teachers. I  am writing to ascertain whether you 
would be interested in discussing such a contract.

The to ta l allotment fo r Nebraska private school enrollment fo r 
fis ca l 1966 is approximately $131,H00. T itle  I I  is a five  year 
program and Congress w ill appropriate funds fo r i t  each year. 
There are approximately 6i*,100 pupils in 267 private schools in 
Neb raska.

School library resources, textbooks and other instructional 
materials would be provided to private school personnel on a 
loan basis, with t i t le  to the materials vested in the U.S. Office 
of Education. To make these materials available on an equit
able basis fo r private school pupils and teachers in Nebraska, 
i t  is necessary to provide a center, with s ta ff and equipment 
fo r  administration. The administration of the program fo r the 
private school children and teachers must also cover items 
mandated by the leg is la tion ; such as, only those materials used 
or approved for use in public schools w ill be available fo r p ri



vate school children and teachers, instructional materials fo r 
religious worship are not allowable, and Federal funds pro
vided through this program w ill not supplant private school 
funds which are otherwise made available fo r these types of 
resources.

The U. S. Office of Education is reserving a su fficient amount 
fo r administration in addition to  the allotment of approximately 
$131,^00, from the to ta l NebrasKa grant under T itle  I I .  
Administrative costs of personnel, travel, space, operation, 
equipment, materials, transportation, communication, conducting 
studies, and overhead costs at an audited rate w ill  be allowable. 
The administrative costs fo r fis ca l 1966, would of course, be 
allowed for the time that the program would be in operation before 
July 1, 1966. However, in it ia l costs for organizing and 
equipping the center would be provided.

Tentative plans outlined in the U. S. Office of Education suggest 
that materials requested by private school personnel would be 
ordered by the center and delivered by vendors directly to 
schools. Procedures fo r  e lic it in g  requests, selection, ordering, 
payment, loan and inventory could be worked out by the s ta ff of 
the center, in relation to the regulations for T it le  I I .  V isits 
to the schools by the professional s ta ff would probably be a 
necessary and desirable service. A description of the responsibil
it ie s  and services necessary fo r the administration of T itle  I I ,  
ESEA, to  private school children and teachers in Nebraska is 
attached.

We hope very much that you w ill  be w illin g  to discuss a grant 
and that you w ill  indicate your interest as soon as possible.
I f  you are interested, your estimate of administrative costs w ill 
be appreciated.

Sincerely yours,

Ralph J. Becker 
Acting Director 
Division of Plans and 
Supplementary Centers

Attachment
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April 12-66 
"Rough copy"

PLAN OF THE NEBRASKA AGENT 
FOR NON-PUBLIC SCHOOLS IN FEDERAL PROGRAMS, INC.

FOR THE ADMINISTRATION OF TITLE I I ,  ESEA 
FOR PRIVATE SCHOOL STUDENTS AND TEACHERS IN NEBRASKA

A non-profit corporation, The Nebraska Agent for Non

public Schools in Federal Programs, Inc., was organized under 

the statutes of the State of Nebraska on April 15, 1966. Its 

purpose, as stated in the Articles of Incorporation, is as 

follows: "The purpose of this non-profit corporation shall be 

to represent and act as agent fo r a ll non-public elementary 

and secondary schools in the State of Nebraska in connection 

with programs in aid of education carried on under authority 

of legislation  enacted by the Congress of the United States 

of America, including but not limited to the Elementary and 

Secondary Education Act of 1965. In connection with such purpose, 

this corporation shall be fu lly  autnorized to receive from 

the United States of America and any agency thereof, monies and 

credits; to expend such monies fo r the benefit of a l l  teachers 

and a ll  pupils of Nebraska non-public elementary and secondary 

schools and fo r administrative expenses in connection therewith; 

to  enter into contracts with the United States of America and 

any agency thereof; to  purchase, s e l l ,  lease and otherwise deal 

in such property as may be necessary to the purpose of this non

profit corporation; and to do a l l  other things necessary or



convenient fo r carrying out the purpose of this corporation."

A ll Nebraska non-public school systems are e lig ib le  for 

and have been invited to membership on the Board of Directors.

Board members also include a representative of the Nebraska 

State Education Association, a school d is tric t board member, 

and a public school administrator.

The corporation has opened an o ffice at 111 Piazza 

Terrace, Lincoln, Nebraska. I t  has equipped said o ffice  with 

desks, chairs, typewriters, f i le s ,  shelving, tables, duplicating 

equipment, and telephone service. Standard selection materials 

have been ordered. Procedures are being formulated fo r main

taining records of application, expenditures, orders, loans, 

payments, and inventory.

A fu ll  time director has been appointed, and secretarial 

and c lerica l assistance is available. For the remainder of 

the present fis ca l year, i t  is intended to secure such other 

professional assistance as may be necessary on a per diem basis. 

During subsequent years s ta ff w ill  include a fu l l  time library 

and instructional materials consultant.

Following is  a l i s t  of other inclement at ion steps 

which have been or are being taken. Numeration conforms to that 

in the description of the responsibilities and services 

necessary for the administration of T itle  I I ,  which was forwarded 

to the corporation by the U.S. Office of Education on March 10, 1966.
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1. In cooperation with the Nebraska Department of 

Education, a survey of existing resources of school library 

materials, textbooks, and other instructional materials in the 

private schools of Nebraska is almost completed. The forms 

being used are identical to those being used in the program 

fo r  public schools in the State. Exact information on enroll

ment and number of teachers in private schools has also been 

obtained from the State Department of Education.

2. On the basis of the results of the survey and of 

consultative advise, the Board of Directors has determined to 

concentrate fo r the present fis ca l year on the acquisition of 

school library resources. I t  is  fe l t  that these materials 

constitute the most urgent need and that their acquisition w ill 

have the greatest impact upon educational programs, in view of 

funds available. Re determination of this policy w ill  be made 

during following years.

3. Allotments of materials are to be made on the basis 

of relative need. Relative need is defined, as in the Nebraska 

Public School Plan, as "a need of teachers and children for 

library resources, textbooks, and other printed and published 

instructional materials as this t i t le  w ill  provide, to bring

the quantity and quality of such materials up to a leve l comparable 

to those prescribed in Standards fo r School Library Programs, 

i 960, by the American Library Association and as they may be



amended in the future." As the public school plan points out, 

no school d istrict in Nebraska has a library and instructional 

materials center with the quantity and quality of such materials 

necessary to meet these standards.

In so far as possible, the following other cr iter ia  w ill 

also be considered: ( l )  degree of economic need; (2) quality 

and quantity of such materials now available; (3) requirements of 

children and teachers in special instructional programs ; and 

(1*) the degree of previous and current financial e fforts  fo r 

providing such materials in relation to financial ab ility .

U. Criteria fo r the selection of materials w ill be, in 

so far as possible, identical to those stated in the Guidelines 

fo r  the Nebraska State Public School Plan, Section X (pp. 31- 

36). The regulations concerning materials fo r religious 

instruction have been incorporated into the loan-request form 

described below.

5. A form fo r  requests fo r loans of materials has been 

developed and a copy thereof is attached. The form includes an 

assurance of maintenance of e ffo rt . Loans w ill be made for 

periods of one year, beginning and ending dates corresponding 

to  those of the fis ca l year under which the program operates.

I t  is f e l t  that such a time period w ill  allow such returns and/ 

or exchanges as may assure most e ffec tive  use of materials, 

while, at the same time, causing minimal disturbance to users.
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6. Every e ffo r t  has been made to  inform private school 

representatives of procedures and to obtain their suggestions. 

As stated above, a ll  non-public school systems have been 

invited to membership on the Board of Directors of the corpor- 

ati on.

7. Applications have been mailed and w ill  be reviewed 

and processed by a professional s ta ff.

8. Order forms have been developed and arrangements are 

being made for delivery of materials. I t  is probable that

a ll library resources w ill  be purchased through vendors who 

furnish complete cataloging and classification service. This 

w ill assure standardization for inventory purposes, and for 

easy and expeditious return and exchange procedures.

9. A ll possible professional assistance w ill be given 

private school personnel in the selection and organization of 

materials. Full time personnel w ill be available fo r such 

purposes in subsequent years.

10. Inventory forms and procedures are being developed. 

I f  the program continues, i t  is planned to  investigate the use 

of an electronic data processing service in this area. Plans 

fo r  recall and redistribution of materials w ill  be worked out 

with professional consultants.

11. The corporation is prepared to complete whatever 

reports may be required by the U. S. Office of Education.



12. The required form of assurance concerning non

discrimination has been incorporated into the loan-request form, 

a copy of which is attached.

13. The l is t  of private schools in the State furnished 

by the Commissioner has been checked in an e ffo rt to find 

which of the schools lis ted  are no longer in operation and 

which presently operating schools may have been omitted.

The revised l is t  of 308 schools is attached.
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