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Reynolds, Chairman: 

SUMMARY OF DECISION 

County filed an Answer to an appeal requesting that the appeal be dismissed 
on jurisdictional grounds. The Tax Equalization and Review Commission denies the 
request, and orders the matter set for hearing on the merits. 
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NATURE OF THE CASE 

Wayne W. Ziebarth filed an appeal regarding the valuation of certain 
improvements to agricultural land. The appeal form indicated that the propeny was 
personal propeny, and that the record ovvner of the propeny was Ziebarth Farms, 
Inc. ("Taxpayer"). The Franklin County Board of Equalization (County) filed an 
answer objecting to the appeal. Three paragraphs in the Answer set forth the 
objections. Those paragraphs allege that the appeal should be dismissed "( 4) for the 
reason that there is no showing of record of Appellants authority to act on behalf of 
the record owner of the real estate described in Appellants petition;" (5) for the 
reason that the "property valuation of which Appellant complains is in regard to 

personal propeny;" and ( 6) for the reason that the appeal was not timely filed. 
Answer at page 2. 

The Commission set the matter for hearing on the objections. At the hearing, 
the objection alleging that the appeal was not timely filed was withdrawn. The issues 
before the Commission therefore are ( 1) whether the failure to include a recitation 
and/or documentation showing that the person filing the appeal is authorized to 

prosecute the matter on behalf of a corporation is fatal to the appeal; and (2) whether 
designating an incorrect class of property as the subject matter of the appeal is fatal 
to the appeal. 

DUTIES OF THE PARTIES 

On or before June 1, the county assessor shall, before filing the certificate for 
real property, notify the record ovvner of every item of real property which has been 
assessed at a value higher than in the previous year. Neb. Rev. Stat. §77-1311.02 
(Reissue 1996). The County Board of Equalization is required to hold a session of at 
least three days, for the purpose of reviewing and deciding property "filed pursuant to 
sections 77-1502 to 77-1507." Neb. Rev. Stat. §77-1502 (Reissue 1996). Protests 
by taxpayers regarding such increases in valuation must be filed with the County 
Board of Equalization between June 1 and July 1 of each year. Neb. Rev. Stat. §77-
1502 (Reissue 1996). The county board of equalization must, between June 1 and 
July 25 of each year, fairly and impartially equalize the values of all items of real 
property in the county "except agricultural and horticultural land" so that all real 
property is assessed uniformly and proportionately. Neb. Rev. Stat. §77-1504 
(Reissue 1 996). "Appeals may be taken from any action of the county board of 
equalization to the Tax Equalization and Review Commission in accordance with the 
Tax Equalization and Review Commission Act. The appeal shall be filed ·within thirty 
days after adjournment of the board which, for actions taken pursuant to sections 77-



1502 and 77-1504, shall be deemed to be July 25 of the year in which the action is 
taken." Neb. Rev. Stat. §77-1510 (Reissue 1996). 

FINDINGS OF FACT 

The Commission, in determining the case, is bound to consider only that 
evidence which has been made a part of the record before it. No other information 
or evidence may be considered. See Neb. Rev. Stat. §77-5016(3) (Reissue 1996). 
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The Commission, with the consent of the parties, took judicial notice of the 
case file in the instant case. The case file contains a copy of the Form 422 which was 
attached to the Appeal Form. The protest form, in the "Name and Mailing Address 
of Person Filing Protest" box, shows two names: Ziebarth Farms, Inc. and Wayne 
Ziebarth. This Form 422, dated June 15, 1996, also purports to establish that the 
protest was filed with County. County, according to the protest form (which was 
limited to a request to reduce the valuation of "buildings" from $124,130 to 
$71 ,000) denied the protest and noted in the "Basis for Action" box that the 
property "Compares to like properties." 

The appeal form filed with the Commission also shows that Wayne W. 
Ziebarth filed the appeal, and that the "Name of Owner of Record of subject property 
if different than above" box shows "Ziebarth Farms, Inc." This information reflects 
the same information presented to County on the Form 422. It also gives rise to the 
first issue before the Commission. 

The appeal form filed with the Commission has a series of boxes, one of which 
is labeled "Real Property" and one of which is labeled "Personal Property." In the 
instant case, the "Personal Property" box was checked. The narrative statement in 
the "Reason for Appeal" box, however, describes the same buildings which were the 
subject matter of the protest to County. This improperly checked box gives rise to 
the second issue before the Commission. 

In resolving the objections filed by County, the Commission allowed counsel 
for Ta.,"q)ayer the opportunity to file additional information regarding Mr. Ziebarth's 
status with Ziebarth Farms, Inc., pursuant to Title 442, Nebraska Administrative 
Code, Chapter 5, Section 005.05. A copy of that information was to be provided to 
County. That information establishes that Wayne W. Ziebarth is the president of 
the corporation. No evidence has been adduced to contradict any of this 
information. Furthen11ore, no evidence has been adduced to established that County 
has in any way been prejudiced by the information or lack thereof which appears on 
the appeal form filed with the Commission. 

From the pleadings and evidence submitted the Commission finds and 
determines as follows: 



I. That Ziebanh Farms, Inc. owns certain agricultural real property in Franklin 
County, Nebraska, which is subject to taxation. 

II. That Wayne W. Ziebarth is the president of Ziebarth Farms, Inc. 

III. That Wayne W. Ziebarth timely filed a protest with Franklin County 
regarding the valuation of certain buildings. 

IV. That County denied the protest. 

V. That Wayne vV. Ziebarth timely filed an appeal with the Commission on 
August 16, 1996. 

JURISDICTION 

The jurisdiction of the Tax Equalization and Review Commission is set forth 
in Neb. Rev. Stat. §77-5007 (Reissue 1996). 

CONCLUSIONS OF LAW 
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The Commission is given broad authority in executing its duties. For example, 
Neb. Rev. Stat. §77-5017 (Reissue 1996), states that the Commission, in resolving a 
contested case, "may make such orders as are appropriate for resolving the dispute 
... " The Commission is also specifically authorized to make informal disposition of 
any case by stipulation, agreed settlement, consent order, or default in Neb. Rev. 
Stat. §77-5015 (Reissue 1996). The Commission is also authorized to adopt and 
promulgate rules and regulations to carry out the Tax Equalization and Review 
Commission Act in Neb. Rev. Stat. §77-5021 (Reissue 1996). 

The Commission has, in fact, adopted rules and regulations, which have been 
codified in Title 442 of the Nebraska Administrative Code. Copies of these 
regulations were provided to every county assessor, every county board of 
equalization, and every county attorney in the State of Nebraska. These regulations 
have the force and effect of law. Val-Pak of Omaha v. Department of Revenue of the State 
of Nebraska, 249 Neb. 776,781,545 N.W.2d 447,450 (1996). However, these 
regulations were not effective until November 25, 1996. Since the regulations were 
not effective when Taxpayer filed his appeal, Taxpayer cannot be penalized for 
violating those regulations, if there was, in fact, any violation. 

The rules establish that there was no such violation. In fact, the rules make it 



clear that there is an important precept which governs the Commission's actions. 

"The intent of the Tax Equalization and Review 
Commission Act is to make the tax protest system as 
accessible as possible to the taxpayer. This intent is 
derived from the transcript of the Floor Debate of the 
Legislature when it considered LB 490 is 1995. In keeping 
with that intent, substance shall be given precedence over 
form in the filing of any appeal by a taxpayer." 

Title 442, Neb. Admin. Code, Chapter 2, Descriptive Statement to §00 1.25. Since 
precedence is to be given to substance rather than form, both issues before the 
Commission are easilv resolved . 

.I 

First, the rules provide in Title 442, Neb. Admin. Code, Chapter 4, 
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§ 123.0 lAl, that if property is owned by a corporation, the corporation shall be 
represented by a director, officer or employee. That person may be represented by 
counsel. There is no requirement that a pnwer of attorney or other documentation 
be filed -vvith the appeal which establishes the authority of the person filing the 
appeal. This technical determination, in accordance with the precept that substance 
is to prevail over form, is supported by the information before the Commission. 
Here, the taxpayer is the president of a closely-held family corporation which owns a 
farm. The taxpayer, at the time the appeal was filed, was not represented by counsel. 
Furthermore, the county took action on the protest based upon the same information 
as that provided to the Commission. That is, the protest filed with County showed 
the name of the corporation and the name of the person filing the appeal, as does the 
appeal form before the Commission. There is no evidence to show that the County 
required or even requested documentation establishing Mr. Ziebarth's authority. To 
require an unrepresented taxpayer to file a "power of attorney" or other 
documentation establishing legal authority to prosecute the appeal under these 
circumstances would elevate form over substance. 

There is likewise no requirement in the rules that the correct property type box 
be checked on the appeal form. The boxes on the appeal form are merely for the 
administrative convenience of the Commission. Although the Commission would 
clearly prefer that the proper box be checked, to require an unrepresented taxpayer to 
reach a legal determination as to whether improvements to real property constitute 
real property or personal property would also elevate form over substance. 

The Commission must, therefore, and hereby does conclude as a matter of law 
that the failure to include a recitation and/or documentation showing that an 
unrepresented person filing the appeal is authorized to prosecute the matter on 
behalf of a closely-held family farm corporation is not fatal to an appeal. The 



Commission must also conclude as a matter of law that an unrepresented person 
designating an incorrect class of property by checking the vvrong box on the 
Commission's appeal form is not fatal to an appeal either. 

ORDER 

IT IS, THEREFORE, ORDERED that: 

I. The request for a dismissal of the instant appeal is denied. 

II. That this case be docketed as a real property appeal in the records of the 
Commission. 
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III. This case should be scheduled for a hearing on the merits as soon as it may be 
heard. 

IT IS SO ORDERED. 

Dated this 20th dav of Februarv, 1996 . 
.I .I 

Mark P. Reynolds, Chairman 

Robert L. Hans, Commissioner 


