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Reynolds, Chairman: 

SUMMARY OF DECISION 

Taxpayer appealed a decision of the Lancaster County Board of Equalization 
denying Taxpayer's request to reduce the valuation of his residential property by 
$7 0, 15 0. The Commission affirms the decision of the County. 
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NATURE OF THE CASE 

James H. Kinney ("Taxpayer") filed a protest with the Lancaster County Board of 
Equalization ("County"), contending that his property was assessed at a level higher 
than the fair market value of the property. Ta.'<:payer alleged six grounds which he 
contended required a reduction: (l) that the county assessor's records overstated the 
finished square footage of Taxpayer's home by 63 square feet; (2) the actual cost of 
the home, built in 1995, was $264,162.47; (3) the "comparable properties" used by 
the county assessor to determine the value of Ta.'<:payer's home were not, in fact, 
"comparables;" ( 4) the county assessor's records showed the property as "new" rather 
than "existing;" (5) there were two "comparable properties" which were sold for less 
than their assessed value; and (6) the proximity to Ta.'<:payer's home of houses with a 
fair market value of approximately half that of Taxpayer's lowers the market value of 
Taxpayer's home. County denied the protest, from which decision Taxpayer appeals. 

DUTIES OF THE PARTIES 

On or before June 1, the county assessor shall, before filing the certificate for 
real property, notify the record owner of every item of real property which has been 
assessed at a value higher than in the previous year. Neb. Rev. Stat. §77-1311.02 
(Reissue 1996). The County Board of Equalization is required to hold a session of at 
least three days, for the purpose of reviewing and deciding property "filed pursuant to 
sections 77-1502 to 77-1507." Neb. Rev. Stat. §77-1502 (Reissue 1996). Protests 
by taArpayers regarding such increases in valuation must be filed with the County 
Board of Equalization between June 1 and July 1 of each year. Neb. Rev. Stat. §77-
1502 (Reissue 1996). The county board of equalization must, between June 1 and 
July 25 of each year, fairly and impartially equalize the values of all items of real 
property in the county "except agricultural and horticultural land" so that all real 
property is assessed uniformly and proportionately. Neb. Rev. Stat. §77-1504 
(Reissue 1996). "Appeals may be taken from any action of the county board of 
equalization to the Tax Equalization and Review Commission in accordance ·with the 
Tax Equalization and Review Commission Act. The appeal shall be filed within thirty 
days after adjournment of the board which, for actions taken pursuant to sections 77-
1502 and 77-1504, shall be deemed to be July 25 of the year in which the action is 
taken." Neb. Rev. Stat. §77-1510 (Reissue 1996). 
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ANALYSIS 

The Commission took judicial notice of the Rules and Regulations of theTa.'< 
Equalization and Review Commission; the pleadings contained in the case file; the 
provisions of Title 316, Nebraska Administrative Code; the statistics which were 
prepared and submitted by the Property Tax Division as required by Neb. Rev. Stat. 
§ 77-132 7 ( 6) (Reissue 1 996); the Countv Residential Profile for Lancaster County ' . 
for 1996 which was prepared and submitted by the Property Tax Division; the book 
Property Assessment Valuation, 2nd Edition, by the International Association of 
Assessing Officers; and Volumes I and II of the Nebraska Assessors Manual. The 
Commission also received a number of exhibits from both Ta.'<payer and County. 

The Commission, in determining the case, is bound to consider only that 
evidence which has been made a part of the record before it. No other information 
or evidence may be considered. Neb. Rev. Stat. §77-5016(3) (Reissue 1996). The 
Commission may, however, evaluate the evidence presented to it utilizing its 
experience, technical competence, and specialized knowledge. Neb. Rev. Stat. §77-
5016 (5) (Reissue 1996). 

Ta.'<payer requested that the value of his residential real property be reduced 
from $369,900 to $299,750. Taxpayer alleged among other things that this 
reduction is necessary since the county assessor's records overstated the finished 
square footage of Taxpayer's home by 63 square feet. Taxpayer raised this issue in 
his hearing before the Referee for County. County contended that it inspected and 
measured the property. However, as Ta.'<payer told the Referee and the Commission, 
the plans for the house recited a different figure, and the house was constructed 
according to the plans. Assuming without deciding that Taxpayer's figure is correct, 
that discrepancy will have no effect on the decision, for the reasons set out 
hereinafter. 

Taxpayer in his second issue alleged that the actual cost of the home, built in 
1995, was $264,162.47. Exhibit 2, offered by Taxpayer, is a summary prepared by 
Taxpayer which purports to show that the cost of construction of the subject 
residential property was $264,162.47. However, as Ta.'<payer conceded, Exhibit 2 
does not reflect the true cost of construction. Taxpayer served as his own general 
contractor. Taxpayer also admitted under questioning by County that he performed 
an average of 50 hours of labor on the house per week over a period of 10 to 12 
weeks. Exhibit 2 does not reflect any of these cost savings, and therefore cannot be 
presumed to be a correct reflection of the cost of construction. 

Taxpayer also contended that the "comparable properties" used by the county 
assessor to determine the value of Taxpayer's home were not, in fact, "comparable 
properties." Statistics regarding these "comparable properties" are summarized in 
Exhibits 15 and 16. No substantive discrepancies between the subject property and 
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the "comparable properties" are glaringly apparent from these summaries. These 
summaries do show that the "comparable properties" sold at a rate of anywhere from 
$85.31 per square foot to $107.33 per square foot. The cost per square foot of 
Taxpayer's home, assuming 3565 square feet of finished living space as T<Lxpayer 
contends, is $83.56 if the value as established by the county assessor's office 
($279,900 for the improvements) is correct. This value is lower than all of the 
comparables. Furthermore, Comparable 1 on Exhibit 15 (which according to the 
testimony purports to be the property most comparable to the subject property) was 
sold in January of 1993 for $85.31 per square foot. However, it is a lower "grade" 
than the subject property, it has fewer plumbing "fixtures" than the subject property, 
it has a smaller garage than the subject property, the subject property has a porch, 
which the comparable property does not, and the land value of the "comparable" is 
half that of the subject property. Finally, and most importantly, the comparable 
property was sold three years before the date of assessment of the subject property. 
A simple time adjustment consisting of a 3% per year increase representing a very 
conservative increase in the market value of the comparable residential property 
would indicate that the county assessor's detennination of value of the subject 
property for January 1, 1996, is actually undervalued, which is to Taxpayer's benefit. 
Furthermore, if the county assessors' determination that there is 3,633 finished 
square feet for Taxpayer's home is used, then the cost per square foot is $77.04/sq. 
ft., exclusive of the "time adjustment." This figure is substantially below the cost per 
square foot of the comparables, which again is to Taxpayer's benefit. 

The evidence before the Commission establishes that these properties were 
"comparable properties" as that term is used in the "sales comparison approach" to 
determining market value, and that the county assessor made reasonable adjustments 
based on the market before applying the data to the subject of the appraisal. Property 
Assessment Valuation, Second Edition, p. 97. 

Taxpayer also alleged that the county assessor's records showed the property as 
"new" rather than "existing." However, the record shows that construction on the 
home started in May of 1995, and was completed in December of 1995. The 
assessment date was January l, 1996. There was no sho·wing as to how changing the 
classification from "new" to "existing" would affect the county assessor's 
detem1ination of value. There was likewise no explanation as to why a house which 
was at most one month old should not qualify as "new." 

Taxpayer further alleged that there were two "comparable properties" which 
were sold for less than their assessed value, which he contended were true 
"comparables." However, County adduced evidence to establish that both properties 
were sold by relocation companies. These companies sell residential properties for 
individuals who are required to sell their homes due to a job transfer. Often the 
seller's employer retains a relocation company to handle the sale of the employees 



residence, as part of an incentive package to induce the employee to accept the 
transfer. The details of the incentive package are not available for purposes of 
determining the actual value of the properties sold by these relocation companies. 
Under such circumstances, these sales do not qualify as "anns length transactions." 
"Arms length transactions" are essential to the concept of "market value." "Market 
value" is defined as: 

"The most probable price which a property should bring in 
a competitive and open market under all conditions 
requisite to a fair sale, the buyer and seller each acting 
prudently and knowledgeably, and assuming the price is 
not affected by undue stimulus." 
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Property Assessment Valuation, Second Edition, p. 18. (Property Assessment Valuation is a 
standard reference work used in determining market value through mass appraisal 
techniques.) As that text notes "In revie\ving the definition, the following important 
points regarding market value should be noted ... It requires an arm's-length 
transaction in the open market. It requires a willing buyer and a willing seller, vvith 
no advantage being taken by either buyer or seller." Property Assessment Valuation, 
Second Edition, p. 19. Based on these fundamental definitions, the two properties 
offered by Taxpayer cannot be considered "comparable properties" for purposes of 
determining market value of the subject property. 

Finally, Taxpayer alleged that the proximity of his home to houses with a fair 
market value of approximately half that of Ta.'<payer's required a reduction in the 
assessed value of his home. Although it might be fair to assume such a reduction 
might be necessary, the sales prices of lots near Taxpayer's property do not support 
such a theory, and there is no other evidence to support such a contention. 

Finally, it should be noted that County presented evidence that a physical 
inspection was conducted of the subject property. County also presented evidence 
explaining that the difference in square footage occurs as a result of the measurement 
of the interior compared to the measurement of the exterior of the structure. County 
also presented evidence that, although Taxpayer paid $64,000 for the lot, the fair 
market value of that lot as of January 1, 1996, was $72,000. (See Exhibits 9, 10, 11, 
12. 13 and 14.) The record also shows that the market for residential real property 
in Lancaster County continues to escalate. 
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FINDINGS OF FACT 

From the pleadings and the evidence the Commission finds and determines as 
follows: 

I. Taxpayer owns certain residential real property located on Lot 9, Block 2, 
Williamsburg Village, 11th Addition to the City of Lincoln, Lancaster County, 
Nebraska. 

II. The County Assessor determined that the total assessed value of this property 
for tCL'<: year 1996 was $369,900. 

III. Taxpayer timely protested this detem1ination of assessed value, and requested 
a total valuation for purposes of property taxation of $299,750. 

IV. County timely denied r.his protest. 

V. That Taxpayer timely appealed this decision of County. 

VI. That the fair market value of Ta,'<:Payers' lot is $72,000 as of January 1, 1996. 

VII. That the fair market value of the improvements to Taxpayer's land as of 
January 1, 1996, was $297,900. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in 
Neb. Rev. Stat. §77 -5007 (Reissue 1996). 

STANDARD OF REVIEW 
ANALYSIS 

I. 
The "Unreasonable or Arbitrary" 

Standard in the Courts 

Neb. Rev. Stat. §77-1511 (Reissue 1996) states "The commission shall affirm 
the action taken by the board unless evidence is adduced establishing that the action 
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of the board was unreasonable or arbitrary or unless evidence is adduced establishing 
that the property of the appellant is assessed too low." 

The Nebraska Supreme Court, in determining its role ·within the assessment 
process, held "In reviewing the actions of tribunals created by law for ascertaining the 
valuation and equalization of property for taxation purposes, courts will not usurp 
the functions of such tribunals. It is only where such assessed valuations are not in 
accordance with law, or it is made to appear that they were made arbitrarily or 
capriciously, that courts will interfere." Hastings Bldg. Co. V Board of Equalization of 
Adams County, 190 Neb. 63, 72, 206 N.W.2d 338, 344 (1973), citing Newmmz v. 
County of Dawson, 167 Neb. 666, 94 N.W.2d. 47, (1959). This position was in 
keeping with an earlier case where the Court held: 

"The court is not a board of review to correct errors. It is solely where 
there is evidence a systematic purpose on the part of a taxing board to 
cast a disproportionate share of the public burden on one taxpayer, or 
classes of taxpayers that the court vvill intervene." LeDioyt v. Keith 
County, 161 Neb. 623, 74 N.W.2d 455,462 (1956). 

The Court then enunciated the standard which the courts in this state would 
apply when taxpayers challenge the assessed valuations of real property. 

"In an appeal to the county board of equalization or to the district 
court, and from the district court to this court, the burden of persuasion 
imposed on the complaining taxpayer is not met by showing a mere 
difference of opinion unless it is established by clear and convincing 
evidence that the valuation placed upon his property when compared to 
valuations placed on other similar property is grossly excessive and is 
the result of a systematic exercise of intentional will or failure of plain 
duty, and not mere errors of judgment." Hastings Bldg. Co. V Board of 
Equalization of Adams County, 190 Neb. 63, 72, 206 N.W.2d 338, 344 
(1973), citing Lexington Bldg. Co. V Board of Equalization, 186 Neb. 821, 
187 N.W.2d 94 (1971). 

The effect of this holding is to interpret, and therefore to define, "unreasonable 
or arbitrary" as "grossly excessive and the result of an illegal act." Under such 
circumstances, the history of such an interpretation requires examination. The 
holding in Hastings Bldg. Co. cited Newman, supra, which in turn cited LeDioyt v. 
County of Keith, 161 Neb. 615, 74 N.W.2d 455 (1956). The LeDioyt case also dealt 
with a challenge to the assessed valuation of real property. In that case, the Court 
held "In Daniels v. Board of Review, 243 Iowa 405, 52 N.W.2d 1, 9 it is said: 



'A final word should be said as to the taxpayers' burden in these cases. 
On the claim of assessment in excess of actual valuation something more 
than a difference of opinion must be shown. Justice Bliss in the recent 
case of Clark v. Lucas County Board of Review, had this to say of the 
taxpayer's burden on appeal from an assessment: 

"The burden on the complaining t<Lxpayer is not met 
merely by showing a difference of opinion between his 
witnesses and the assessor, unless it is manifest that the 
assessment is grossly excessive and is a result of the 
exercise of the will and not of the judgment." [citations 
omitted.] 
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Although not reported, Justice Bliss held "Even though the complaining t<Lxpayer be 
relieved from the burden of overcoming the presumption that the assessors valuation 
is correct, he nevertheless has the statutory burden of proof establishing his 
contention that the valuation is excessive, inadequate, or inequitable." Clark v. 
Lucas County Board of Review, 242 Iowa 80, 96, 44 N.W.2d 7 48, 757 ( 1950), citing 
Sec 441.13, Code 1950, I.C.A .. The Iowa Court then went on to interpret the 
statutory burden as requiring the taxpayer to produce evidence that the valuation was 
"grossly excessive" and the result of what would amount in Nebraska to an illegal act. 
This conclusion formed the basis of the Nebraska Supreme Court holding. 

II. 
The "Unreasonable or Arbitrary" Standard 

before the Commission 

The Tax Equalization and Review Commission is not a court. The 
Commission was created pursuant to state law to provide for an accessible and 
affordable system of review of valuation decisions. Under such circumstances, 
applying the standard devised by the Nebraska Supreme Court to the Commission 
would be presumptuous and ill-advised. 

Therefore, the Commission must adopt a standard applicable to cases it hears 
and decides. This standard must be in keeping with the precept that tax laws are to 
be strictly construed, and construed in the light most favorable to the taxpayer. See, 
e.g., Nebraska Annual Conference of the United J\1ethodist Church v. Scotts Bluff County 
Board of Equalization, 243 Neb. 412,416,499 N.W.2d. 543,547 (1993), and Siozcr 
City and Pacific R.R. v. Washington County, 3 Neb. 30, 32 (1873). In determining that 
standard, resort must be made to the language of the statute. The Nebraska Supreme 
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Court has often held that statutory construction is a simple task. The Court has held 
"In construing a statute, it is presumed that the Legislature intended a sensible rather 
than an absurd result ... Statutory language is to be given its plain and ordinary 
meaning ... "Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 Neb. 
442, 45I, 550 N.W.2d 907, 9I3 (1996). 

Therefore, the standard is that set forth in the statute. The word "arbitrary" is 
defined in the Webster's New Collegiate Dictionary ( 1981) as "arising from will or 
caprice; selected at random or without reason;" and "unreasonable" is defined as "not 
governed by or acting according to reason, not conformable to reason; absurd; 
exceeding the bounds of reason or moderation." Under these definitions, the 
Commission must affirm the decision of a county board of equalization unless that 
decision was determined by will or caprice or selected at random; or if the board's 
decision was not governed by reason; was absurd; or exceeded the bounds of reason 
or moderation. 

CONCLUSIONS OF LAW 

The valuation of residential property for purposes of taxation is subject to 

constitutional and statutory provisions. The Nebraska Constitution, Article VIII, §I 
states in applicable part "The necessary revenue of the state and its governmental 
subdivisions shall be raised by ta..'\:ation in such manner as the Legislature may direct . 
. . (I) Taxes shall be levied by valuation uniformly and proportionately upon all real 
property ... " The Legislature, in tum, has enacted Neb. Rev. Stat. §77-20I (Reissue 
I996) which states " ... all real property in this state, not expressly exempt 
therefrom, shall be subject to taxation and shall be valued at its actual value." Neb. 
Rev. Stat. § 77 -ll2 (I) (Reissue I996) states "Actual value of real property for 
purposes of taxation shall mean the market value ·of real property in the ordinary 
course of trade. Actual value may be detennined using professionally accepted mass 
appraisal techniques, including but not limited to: (a) Comparison with sales of real 
property of known or recognized value, ... " This "sales comparison approach" uses 
the market to estimate value by comparing a particular property (the "subject 
property") to: 

"similar properties that have recently sold. When 
comparing these properties, the county assessor must 
consider similarities and differences that affect value. 
Financing terms, market conditions, location, and physical 
characteristics are items that must be considered when 



making adjustments to the sales price of the comparable 
properties for their differences from the subject." 

Property Assessment Valuation, Second Edition, p. 97. 
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It has been long established that t<Lx laws are to be strictly construed, and 
construed in the light most favorable to the taxpayer. See, e.g., Nebraska Annual 
Conference of the United Methodist Church v. Scotts Bluff County Board of Equalization, 243 
Neb. 412,416,499 N.W.2d. 543,547 (1993), and Sioux City and Pacific R.R. v. 
Washington County, 3 Neb. 30, 32 (1873). 

In evaluating the evidence before the Commission, and construing the 
applicable laws strictly and in favor of the Taxpayer, the Commission must conclude 
that the only competent evidence regarding value is that adduced by County. As 
previously noted, Exhibit 2 does not accurately and competently establish the value 
of the subject property. The sold properties offered as comparables by Taxpayer do 
not meet the definition of "comparable properties" under the sales comparison 
approach authorized by state law. The properties offered by County, however, not 
only meet the basic requirements of the definition, but the record also establishes 
that, as required in the "sales comparison approach," necessary and appropriate 
adjustments were made to the properties in order to determine the market value of 
the subject property. The only competent evidence before the Commission therefore, 
is the information provided by County. That evidence supports the determination of 
value made by the Lancaster County Assessor, and affirmed by the Lancaster County 
Board of Equalization. 

The Commission must, therefore, and hereby does conclude as a matter of law 
that the Lancaster County Board of Equalization was neither unreasonable nor 
arbitrary in determining the fair market value of the subject property to be $369,900 
for tax year 1996. 

ORDER 

IT IS, THEREFORE, ORDERED as follows: 

I. The order of the Lancaster County Board of Equalization denying Taxpayer's 
protest is affirmed. 

II. That this decision, if no appeal is filed, shall be certified within thirty days to 
the Lancaster County Treasurer, and the Lancaster County Assessor, pursuant 
to Neb. Rev. Stat. § 77-1511 (Reissue 1996). 
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IV. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 21st day of February, I 997. 

Mark P. Reynolds, Chairman 


