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SUMMARY OF DECISION 

The Nebraska Tax Equalization and Review Commission ("Commission") reverses the 

decision of the Pierce County Board of Equalization (County) which granted Taxpayer's protest 

over the objection of the County Assessor ("Assessor"). 

NATURE OF THE CASE 

Robert and Barbara Petersen ("Taxpayers") own certain commercial real property located 

in the Village of Osmond, Pierce County, Nebraska. Taxpayers filed a protest with the Pierce 

County Board of Equalization ("County") alleging that their property was overvalued. By way 

of relief, Taxpayers requested that the proposed 1996 valuation of $176,000, as determined by 

the Assessor, be reduced. County granted the protest and reduced the assessed value to 

$146,000, from which decision the Assessor appeals. 

DUTIES OF THE PARTIES 

A taxpayer who is dissatisfied with the county assessor's determination of assessed value 

ofreal property must file a written protest with County. Neb. Rev. Stat. §77-1502 (Reissue 

1996). 

A county board of equalization must, between June 1 and July 25 of each year, fairly and 

impartially equalize the values of all items of real property in the county "except agricultural and 

horticultural land ... " so that all real property is assessed uniformly and proportionately. Neb. 

Rev. Stat. §77-1504 (Reissue 1996). 

"For purposes of equalization of the valuation of any protested real property, the county 

board of equalization shall make its adjustment so that the value of the protested property 

compares to the average level of value of the class or subclass of property in which the protested 
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property is categorized." Neb. Rev. Stat. §77-1504 (Reissue 1996). 

EVIDENCE BEFORE THE COMMISSION 

The Commission, at the beginning of the hearing, took judicial notice of certain 

information without objection from any of the three parties. The information included the 

following: the pleadings in the Commission's file; the Marshall Commercial Valuation Service; 

the Nebraska Assessor's Reference Manual, Volumes 1 and 2 (1996 Edition); the Nebraska 

Constitution; Nebraska State Statutes; Legislative Bill 397; the standard reference work Property 

Assessment Valuation. Second Edition (1996); the Property Tax Division of the Department of 

Revenues Published 1996 Ratios and Measures of Central Tendency which are published 

pursuant to Neb. Rev. Stat. §77-1327(b) (Reissue 1996); the 1996 Commercial Profile for Pierce 

County; Title 442 of the Nebraska Administrative Code; and the Uniform Standards of 

Professional Appraisal Practice ( 1996 Edition). In addition, the Commission received three 

exhibits without objection. The Commission also heard the testimony of: the County Assessor; 

the Commercial Appraiser hired by the County; the Chairman of the County Board of 

Equalization; and the Taxpayer. Each party was allowed to cross-examine the witnesses of the 

other parties. Thereafter the Commission heard closing arguments, and took the matter under 

advisement. 

ANALYSIS 

The first issue before the Commission is whether the decision of the County to reduce the 

assessed value of the subject property from $176,000, to $146,000 was unreasonable or arbitrary. 

If the decision was neither unreasonable or arbitrary, then the decision must be affirmed. If the 

decision was unreasonable or arbitrary, the Commission must next determine whether the 



--------------------------------------------------------------------~ 

-4-

assessed value of the subject property as determined by the Assessor represents the market value 

of the subject property. If that is the case, then the order of the County must be vacated, and the 

assessed value of the subject property as determined by the Assessor must be reinstated. 

I. 
Decision of the County 

The Commission must affirm the decision of the County unless "evidence is adduced 

establishing that the action of the board was unreasonable or arbitrary ... " Neb. Rev. Stat. ~77-

1511 (Reissue 1996). The first step in the analysis is a determination of the meaning of the 

words "unreasonable or arbitrary." 

The Nebraska Supreme Court has often held that statutory construction is a simple task. 

The Court has held "In construing a statute, it is presumed that the Legislature intended a 

sensible rather than an absurd result. .. Statutory language is to be given its plain and ordinary 

meaning ... "Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 Neb. 442, 

451,550 N.W.2d 907,913 (1996). The definitions ofthe terms "unreasonable" and "arbitrary" 

are therefore the plain and ordinary definitions of those terms. "Unreasonable" is defined as 

"not governed by or acting according to reason, not conformable to reason; absurd; exceeding 

the bounds of reason or moderation" in Webster's New Collegiate Dictionary ( 1981 ). The 

Supreme Court has, however, explained that an administrative decision is "arbitrary" when it is 

made in disregard of the facts or circumstances and without some basis which would lead a 

reasonable person to the same conclusion. Ponderosa Ridge LLC v. Banner County, 250 Neb. 

944, 554 N.W. 2d. 151 (1996); Central Platte NRD v. City of Fremont, 250 Neb. 252, 549 N.W. 

2d 112 (1996). 
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The decision of the County Board of Equalization must be affirmed then, unless the 

evidence shows that the decision was not governed by reason, was absurd, exceeded the bounds 

of reason or moderation, or was made in disregard of the facts or circumstances and without 

some basis which would lead a reasonable person to the same conclusion. 

II. 
Evidence of Value 

The Assessor, in determining the assessed value of the subject property for purposes of 

taxation, used three different approaches. The three approaches used were the Sales Comparison 

Approach, the Income Approach, and the Cost approach. These three approaches to value are 

specifically recognized in statute. Neb. Rev. Stat. § 77 -112(1) (Reissue 1996) states: 

"Actual value of real property for purposes of taxation shall mean the market 
value of real property in the ordinary course of trade. Actual value may be 
determined using professionally accepted mass appraisal techniques, including, 
but not limited to: (a) Comparison with sales of real property of known or 
recognized value; (b) Earning capacity of the real property; and, (c) Reproduction 
cost less depreciation." 

A. 
Value of the Land 

The evidence adduced establishes that Taxpayers did not dispute the assessed value of 

the land as determined by the Assessor. (Form 422). The only issue presented to the County 

was the assessed value of the improvements. The Commission has no jurisdiction to consider 

issues not presented to the county board of equalization. (Neb. Rev. Stat. §77-.1511 (Reissue 

1996)). Therefore the assessed value of the land for purposes of taxation for tax year 1996 is 

$5,525. 
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B. 
Value of the Improvements 

The improvements to the subject property consist of a grocery store, florist shop, dock 

and receiving area, which are all located within a metal building which encompasses 12,500 

square feet of area. The structure has a concrete foundation, and is constructed of steel beams 

and posts. The structure is insulated, and has electrical, water, and, according to the diagram 

prepared by Taxpayers, sewer and/or septic service. Construction of these improvements was 

started in 1989 and completed in 1990. The retail operations commenced on approximately 

March 7, 1990. Taxpayers have invested a total of$246,744.21 in the property since 1989. 

(Transcript of hearing before County, p. 13). 

The Assessors records, attached to the Appeal, show that the indicated value of the 

improvements under the Replacement Cost New (RCN) approach to value is $309,588. The 

Assessor has determined that the (RCN) should be reduced by 3 3%, or $1 03, 196, in order to 

account for depreciation. The depreciated cost of the improvements under this approach is 

therefore $206,392, or approximately $16.51 per square foot for the improvements. 

Using the Income Approach to value, the Assessor determined that the Gross Estimated 

Income was $2.40 per square foot. The Assessor determined that a 10% adjustment should be 

made for vacancy and collection, and that the income should also be reduced by 12% to account 

for net operating expenses. Finally, the Assessor determined that the Net Operating Expenses, 

when considered in light of a Capitalization Rate of 14% (which includes property taxes), 

yielded an indicated level of value of $17 6,000, or $14.08 per square foot. 
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In using the Sales Comparison Approach, the Assessor determined that the subject 

property had an indicated value of$211,197, or $16.00 per square foot. The Assessor, in 

reconciling the three approaches to value for the subject property, determined that the value of 

the improvements to the subject property for tax year 1996 was $170,4 7 5. 

To rebut this evidence at the hearing before the County, Taxpayers presented information 

regarding sixteen different properties. 'Jaxpayers' alleged that the assessed value of the 

improvements to the subject property as determined by the Assessor, when considered in light of 

these "comparables," exceeded actual market value. ''Comparable" properties share 

"overall quality, architectural attractiveness, age, size (for example, square 
footage, stories, number of units, and number of bedrooms and baths), amenities 
(for example, special purpose rooms, garage, swimming pool, and parking), 
functional utility (for example, architecture and appearance, layout, and 
equipment) and physical condition (for example, physical deterioration, 
maintenance, and modernization, including remodeling and additions). 

Property Assessment Valuation, Second Edition, p. 98. The element of"comparability" is 

essential to professionally accepted appraisal practices. For example, the proper application of 

the ''Sales Comparison Approach" requires that evidence be adduced to establish that the 

properties are in fact "similar" (or more commonly "comparable properties" or "comparables "), 

since the approach is a tool used "to estimate value by comparing the subject property to similar 

properties that have recently sold." Property Assessment Valuation, Second Edition, p. 97. 

Sixteen "comparables" were offered by Taxpayers. Seven of those "comparables" were 

less than one-half the size of the subject property. Five ofthe "comparables" involved more than 

one building, or older buildings which had an "addition." Five of the "comparables" were 

constructed of materials such as brick or wood, or were not freestanding buildings. Eleven of 
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Costs of attending this training is borne by the county. Neb. Rev. Stat. §77-417 (Reissue 

1996). The Assessor in this case met all the requirements to hold office, and participated in the 

annual training programs and advanced seminars according to the testimony. Furthermore, the 

uncontradicted evidence establishes that the Assessor's determination of value of the subject 

property was made in accordance with professionally accepted appraisal methods. 

In stark contrast to this reality, the Chairman of the County Board was given ample 

opportunity to testify regarding any skills or abilities in the appraisal field. The Chainnan 

admitted that he had no such skills or abilities, or even any familiarity with the market. 

B. 
Presumption that County Assessor Has Performed Statutory Duties Correctly 

The county assessor must annually demonstrate his or fitness to hold office by satisfying 

training and educational requirements. Furthermore, the assessment practices of each county 

assessor are scrutinized during the annual statewide equalization proceedings. 1997 Neb. Laws 

L. B. 397. The quality of the assessment practices are also subject to review by the Property Tax 

Administrator. Neb. Rev. Stat. §77-1330 (Reissue 1996). Furthermore, the county assessor 

must, in performing the assessment function, comply with the provisions of the Nebraska 

Constitution, Nebraska State Statutes, and rules and regulations of the Property Tax 

Administrator. The assessor shall be removed from office for failure to comply with those 

statutes and regulations. Neb. Rev. Stat. §77-1314 (Reissue 1996). Given the mandated 

certification, training, advanced education, and penalties under which an assessor operates, some 

deference must be given to the assessment determinations which that assessor makes. 

The Nebraska Supreme Court has had many occasions upon which to consider the 
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the "comparables" were older, in some cases substantially older, than the subject property. The 

fundamental principle underlying the Sales Comparison Approach is the idea that value can be 

determined through the market to estimate value by comparing the subject property to similar 

properties. 

"When comparing the sold properties to the subject being appraised, the assessor 
must consider similarities and differences that affect value. Financing terms, 
market conditions, location, and physical characteristics are items that must be 
considered when making adjustments to the sales prices of the comparable 
properties for their differences from the subject." 

Property Assessment Valuation, Second Edition, p. 98. Implicit in this definition is the idea that 

the size of some adjustments make the "comparable" unsuitable for use. With these 

professionally accepted principles of mass appraisal as a touchstone, it is clear that none of the 

"comparables'' offered by Taxpayers can be considered ''comparable'' to the subject property. 

Furthermore, the Chairman of the County Board testified that although he had been a member of 

the Board for 19 years, he had no training in the valuation of commercial properties, and he was 

unfamiliar with the market values of commercial properties. It would be unfair and 

unreasonable to expect a lay person such as the Chairman to have the expertise necessary to 

determine the appropriate adjustments necessary to make the sixteen properties offered by 

Taxpayers comparables to the subject property. Furthermore, it is clear that in most of the 

properties offered, the size of the necessary adjustments would skew the results to such a degree 

that the level of confidence is the result would be unacceptable under professionally accepted 

appraisal standards. 

It should also be noted that at the hearing before the County the Income Approach and 

Cost Approach were not addressed by Taxpayers with any credible evidence. Further, although 
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the Taxpayers disputed the Sales Comparison Approach utilized by the Assessor, the evidence 

offered by Taxpayers regarding their "comparables" cannot be considered credible. And, most 

importantly, the Assessor used the Income Approach to determine the value of the subject 

property, which yielded the lowest indicated value for the subject property. The testimony of the 

Assessor on these points was independently corroborated by the independent appraiser hired by 

the County to appraise commercial properties within the County. No evidence was ever 

presented to dispute this determination either before the County or before the Commission. 

III. 
Role of the County Assessor 

A. 
Training and Certification 

The county assessor, in most counties, is an elected officer of the county. Neb. Rev. Stat. 

§23-320 1 (Reissue 1991 ). All county assessors must hold a certificate issued by the Property 

Tax Administrator. Neb. Rev. Stat. §77-422 (Reissue 1996). The certificate can only be issued 

after the applicant has demonstrated that he or she has the requisite qualifications, fitness and 

ability to serve. Neb. Rev. Stat. §77-421 (Reissue 1996). Once in office, the county assessor 

must annually attend and successfully complete a course of training. Neb. Rev. Stat. §77-415 

(Reissue 1996). These training courses are designed to impart a "thorough knowledge of the 

techniques for the valuation of real and personal property and to develop the essential 

administrative skills for the proper discharge of the duties of their offices." Neb. Rev. Stat. §77-

415 (Reissue 1996). The county assessor is also offered advanced training on an annual basis. 

These advanced seminars provide further education in assessment methods and techniques which 

are supplementary to the annual training courses. Neb. Rev. Stat. §77-420 (Reissue 1996). 
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deference to be given to the determinations of value for assessment purposes made by assessors. 

It serves no purpose to review decisions made by the Supreme Court prior to 1905. since 

that Court has uniformly held that in proceedings before the County Board of Equalization the 

valuation made and returned by the county assessor is presumed to be correct. Woods v. Lincoln 

Gas and Electric Co., 74 Neb. 526, 527 ( 1905), Brmvn v. Douglas County, 98 Neb. 299, 303 

(1915), Gamboni v. County ofOtoe, 159 Neb. 417,431, 67 N.W.2d 489,499 (1954), Ahern v. 

Board of Equalization, 160 Neb. 709, 711, 71 N.W.2d 307, 309 (1955). 

The presumption accorded to the assessments made by the county assessor by the 

Nebraska Supreme Court must be accorded to the county assessors of this State by the various 

County Boards of Equalization. 

IV. 
Conclusion 

Given the evidence set forth above, the training and certification of the Assessor, the 

legal obligations under which the Assessor operates, the evidence supporting the determination 

of value made by the Assessor, and the presumption which the Assessor should have been 

accorded, but was not, the only possible conclusion is that the action of County was 

unreasonable and arbitrary. This inescapable conclusion is succinctly demonstrated by the 

recited basis for the County's action: 

"Well, I'm going to recommend we reduce it $30,000 to $146,000. On account of 
the reasons I gave. I mean, I don't think you can sell that building for that kind of 
money in Osmond, it's the valuation of that, that's where it's at. And because of 
the income, I mean, the sales are not there. I'm talking about grocery sales. I 
think when you have two stores in a small town like that, that you can't generate 
the income as one does in the other towns. So that' my proposal and reasoning 
for it." 
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(Transcript of hearing before County Board of Equalization, p. 26). Such opinions, unsupported 

by education, training, experience, or even familiarity with the market, should not and cannot be 

the basis for decisions regarding the important and sensitive matter of property assessments for 

the purposes of taxation. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may. however. 

evaluate the evidence presented utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence the Commission finds and determines as follows: 

1. That Taxpayers are the owners of certain commercial property legally described as 

Original Town Lots 2 and 6, Block 20, and West 40' of Lot 2, Village of Osmond, Pierce 

County, Nebraska, more commonly known as Petersen Florist and Food (''subject 

property"). 

2. That Taxpayers did not dispute the assessed value of the land as determined by the 

Assessor. Therefore the assessed value of the land for purposes of taxation for tax year 

1996 is $5,525. 

3. That the improvements to the subject property consist of a grocery store, florist shop, 

dock and receiving area, which encompass 12,500 square feet of area. The structure has 

a concrete foundation, and is of steel beam and post construction. The structure is 

insulated, and has electrical, water, and sewer/septic service. Construction of these 



improvements was started in 1989 and completed in 1990. The retail operations 

commenced on approximately March 7, 1990. 

4. The transcript of the hearing before the County (p. 13) shows that Taxpayers have 

invested a total of $246,744.21 in the property since 1989. 
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5. The Assessors records, attached to the Appeal, show that the indicated value of the 

improvements under the Replacement Cost New (RCN) approach to value is $309.588. 

The Assessor has determined that the (RCN) should be reduced by 33%, or $103,196, in 

order to account for depreciation. The depreciated cost of the improvements under this 

approach is therefore $206,392, or approximately $16.51 per square foot for the 

improvements. 

6. Using the Income Approach to value, the Assessor determined that the Gross Estimated 

Income was $2.40 per square foot. The Assessor determined that a 10% adjustment 

should be made to for vacancy and collection, and that the income should also be reduced 

by 12% to account for net operating expenses. Finally, the Assessor determined that the 

Net Operating Expenses, when considered in light of a Capitalization Rate of 14% 

(which includes property taxes), yielded an indicated level of value of $176,000, or 

$14.08 per square foot. 

7. Summarizing the Sales Comparison Approach, the Assessor determined that the subject 

property had an indicated value of $211,197, or $16.00 per square foot. 

8. The Assessor, in reconciling the three approaches to value for the subject property, 

determined that the value of the improvements to the subject property for tax year 1996 

was $170,475. 
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10. The County held a hearing on the protest. At that hearing, Taxpayers adduced certain 

evidence. Under the Income Approach to Value, using the actual figures from 

Taxpayers, the indicated value of the property according to the Taxpayers' own evidence 

is $203,528. (Transcript of hearing before the County, p. 13.) 

11. That Taxpayers offered no credible evidence contradicting the Sales Comparison 

Approach to value as used by the County Assessor either at the hearing before the 

County or at the hearing before the Commission. 

12. That Taxpayers offered no credible evidence contradicting the indicated value as 

determined by the Assessor using the Cost Approach. 

13. That the evidence shows that the County in reducing the assessed value of the subject 

property, acted based on speculation and conjecture, and completely disregarded the 

evidence presented by the County Assessor and the independent appraiser hired by the 

County. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (Reissue 1996), as amended by L.B. 397 (1997 Session). 

CONCLUSIONS OF LAW 

The Commission must, for the reasons set forth above, and pursuant to Neb. Rev. Stat. 

§ 77-1510 (Reissue 1996), hereby does conclude as a matter of law that the action of the Pierce 

County Board of Equalization should be reversed. 
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ORDER 

IT IS THEREFORE ORDERED as follows: 

l. That the decision of the Pierce County Board of Equalization which granted Taxpayers' 

protest is vacated and reversed. 

2. That Taxpayers' commercial real property known as Original Town Lots 2 and 6, Block 

20, and West 40' of Lot 2, Village of Osmond, Pierce County, Nebraska, more 

commonly known as Petersen Florist and Food, shall be valued as follows for tax year 

1996: 

Land 
Improvements 
Total 

$ 5,525 
$170,475 
$176,000 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the Pierce 

County Treasurer, and the Pierce County Assessor, pursuant to Neb. Rev. Stat. ~77-1511 

(Reissue 1996). 

4. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 23rct day of July, 1997. 

Mark P. Reynolds, Chafrman 


