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Hans, Commissioner, for the Commission: 

SUMMARY OF DECISION 

Taxpayers' appealed seeking equalization between the residential and 
agricultural classes of property. For reasons set forth below, the Commission reverses 
the decision of the Washington County Board of Equalization which denied 
Taxpayer's protest, and equalizes Taxpayer's residential real property with 
agricultural land within the county. 



NATURE OF THE CASE 

Gregg M. Fettin and JoAnn Fettin ("Taxpayers") own certain residential real 
property located in Washington County, Nebraska. Taxpayers filed a protest with 
the Washington County Board.of Equalization ("County") alleging that County 
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failed to address under assessed properties within the county, and requested their 
property be equalized with the published level of value for residential property and/ 
or agriculture land, whichever is less. The indicated level of value for agricultural land 
for 1996 in Washington County, as published by the State of Nebraska, Department 
of Revenue is 60% of fair market value, while the reported level of value for 
residential property is 95% of fair market value. County denied the protest, from 
which decision Taxpayers appeal. 

APPLICABLE PROVISIONS OF THE CONSTITUTION 
AND STATE LAW 

"¢1 

'I 

"A taxpayer who is dissatisfied ,vith the county assessor's determination of I 

assessed value of real property must file a written protest ,vith County." Neb. Rev. 
Stat. §77-1502 (1996 Reissue). 

"A county board of equalization must, between June 1 and July 25 of each 
year, fairly and impartially equalize the values of all items of real property in the 
county except agricultural and horticultural land as defined in section 77-1359 so 
that all real property is assessed uniformly and proportionately." Neb. Rev. Stat. 
§77-1504 (Reissue 1996). 

"For the purposes of equalization of the valuation of any protested real 
property, the county board of equalization shall make its adjustment so that the 
value of the protested property compares to the average level of value of the class or 
subclass of property in which the protested property is categorized." Neb. Rev. Stat. 
§77-1504 (Reissue 1996). .~ 

'The Legislature prescribes the method described in this section as an accurate 
and fair measure of the actual value of agricultural land and horticultural land for 
purposes of property taxation ... the assessed value of agricultural land and 
horticultural land shall be eighty percent of market value." Neb. Rev. Stat. §77-
1360.01 (Reissue 1996). 

"Taxes shall be levied by valuation uniformly and proportionately upon all real 
property and franchises as defined by the Legislature ... "Neb. Const. Art. VIII, § 1. 

" ... the Legislature may provide that agricultural and horticultural land, as 
defined by the Legislature, shall constitute a separate and distinct class of property 
for purposes of taxation and may provide for a different method of taxing agricultural 



land and horticultural land which results in values that are not uniform and 
proportionate with all other real property and franchises but which results in values 
that are uniform and proportionate upon all real property within the class of 
agricultural land and horticultural land ... "Neb. Const. Art. VIII, §4. 

ANALYSIS 
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Taxpayers alleged during the hearing that "We are requesting that the assessed 
value of out property be equalized ... [with] the current systematically undervalued 
class of agricultural land in Washington County, Nebraska." Ta.-xpayers did not 
allege that their property was under assessed, but requested equalization. 
Specifically, Taxpayers alleged that since the agricultural land located within the 
county was assessed at 60% of fair market value, rather than the Legislatively 
mandated level of 80% of fair market value, that their property should be assessed 
proportionately lower than the Legislatively mandated level of 100% of fair market 
value for residential property. 

Two points must be emphasized: first, Taxpayers requested equalization 
between the residential and agricultural classes of property; second, the State Board 
of Equalization and A$sessment detennined the level of value of agricultural property 
to be 60% in Washington County. 

The State Board of Equalization and Assessment (SBEA) determined that the 
assessment-sales ratio range for agricultural property should be 7 4 to 80%. 
Furthermore, Neb. Rev. Stat. §77-1360.01 (Reissue 1996) mandates that the 
agricultural class of property shall be valued at 80% of market value. The SBEA, 
however, on a motion made, seconded, and then withdrawn, allowed the assessment 
to sales ratio of 60% for agricultural land in Washington County to stand, contrary 
to both the decision of the SBEA at the April 11, 1996 meeting of the SBEA, and 
contrary to Neb. Rev. Stat. §77-506 (Reissue 1996). (Minutes of SBEA Meeting of 
April 11, 1996, attached to Appeal Form). Furthermore, the SBEA determined that, 
for tax year 1996, the average level of value for the agricultural class of property was 
60%. The SBEA had a statutory duty to detem1ine this level of value, pursuant to 
Neb. Rev. Stat. §77-1311.02 (Reissue 1996). Further, the County Assessor, under 
the same section, has a duty to report this level of value to taxpayers who receive 
notice of an increase in assessed value of their property for purposes of taxation. 
There was some testimony that the value of agricultural land in Washington County 
was affected by industrial development. However, the SBEA had the option to 
determine that, for tax year 1996, agricultural property within the County was 
adversely affected by sales for purposes other than agricultural and horticultural use. 
The SBEA did in fact declare that agricultural property within Douglas and Sarpy 
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Counties were so affected, and therefore no level of value for agricultural land was 
reported for those Counties. The SBEA did not make such a determination for 
Washington County. The Commission must, therefore, conclude, as did the 
Taxpayers, that agricultural property was being assessed at 60% of fair market value, 
in spite of the fact that the Legislative mandate required assessments at 80% of 
market value. Residential property, on the other hand, was assessed at 95% of fair 
market value. 

Where the average assessed value of agricultural land is 60%, which assessed 
values are determined by the County Assessor, and were neither corrected by the 
County under the former provisions of Neb. Rev. Stat. §77-1504.01 (Reissue 1996) 
nor by the State Board of Equalization and Assessment, that level of value violates 
both the standards of the Legislature and the SBEA. The result is a shift of twenty
five percent of the tax burden from the agricultural class of property to the residential 
and commercial classes of property. That is, the agricultural class of property is to 
bear 80% of the burden, however, that class of property in Washington County is, on 
average, bearing only 60% of the burden, or 7 5% of the burden it should be bearing. 

Although some might argue that the agricultural class of property should not 
be equalized with the residential and commercial classes of property, such is not the 
case. The Constitution authorizes the Legislature to treat the agricultural class of 
property differently from the residential and commercial and industrial classes of 
property. However, levies for purposes of property taxation are set based on the 
whole value of all real and personal property within a county. Each component of 
real property must bear its fair share: residential at between 92% and 100% of fair 
market value; commercial and industrial at between 92% and 100% of fair market 
value; and agricultural property at 7 4% to 80% of fair market value. When one class 
is allowed to bear less than its fair share, the other components must necessarily 
assume the burden. Such an outcome is inequitable and unjust. (The concern 
regarding a shift in the tax burden between the residential and agricultural classes of 
property is generally recognized in the Nebraska Supreme Court case Hall County v. 
State Board of Equalization and.Assessment, 250 Neb. 323, 549 N.W.2d 164 (1996)). 

FINDINGS OF FACT 

From the pleadings and the evidence the Commission finds and determines as 
follows: 

I. Taxpayers own certain residential real property located in Washington County, 
Nebraska, legally described as Spring Valley Revised Lot 1, Block 4, an 
Addition to the City of Fort Calhoun, Washington County, Nebraska. 



II. Agricultural and horticultural lands within Washington County are assessed, 
on average, at 60% of fair market value. 
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III. That assessment is in violation of state statute and the acceptable levels set by 
the State Board of Equalization and Assessment. 

IV. That assessment shifted 25%, on average, of the ta.'<: burden to the residential 
and commercial and industrial classes of property in Washington County for 
ta.'<: vear 1996 . ., 

V. Taxpayers timely filed a protest challenging the proposed valuation of their 
residential land, and requested that their property be proportionally equalized 
with the agricultural property in Washington County. 

VI. County denied the protest. 

VII. The action of County was arbitrary and unreasonable in failing to bring the 
average level of assessments of agricultural and horticultural land within the 
County to within the acceptable range. 

VIII. That the action of County was therefore arbitrary and unreasonable in denying 
Ta.'<:payers' protest. 

IX. Agricultural land in Washington County was assessed for tax year 1996 at 
60% of fair market value, and that level is 25% below the mandated ratio of 
80% for agricultural land. Neb. Rev. Stat. §77-1360.01 (Reissue 1996). 

X. The record is devoid of any information regarding the fair market value of 
Taxpayer's property. However, the subject property was assessed at $237,470 
by the Washington County Board of Equalization. Since the median indicated 
level of value for residential property in Washington County for ta.'<: year 1996 
was 95%. In the absence of any other information, the Commission must 
conclude that the fair market value of the property is $249,968 ($237,470 + 
95% = $249,968). 
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XI. In order for the Taxpayers' property to be assessed proportionately with 
agricultural land it should be assessed at a value 25% below the target ratio for 
residential property which is 100%. Therefore the assessed value of Tax:payers' 
land and improvements should be 75% of $249,968, or $187,476 ($249,968 
+ 75% = $187,476). 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in 
Neb. Rev. Stat. §77-5007 (Reissue 1996). 

STANDARD OF REVIEW 

The Commission must, as required by Neb. Rev. Stat. §77-1511 (1995 Supp.) 
"affirm the action taken by the board unless evidence is adduced establishing that the 
action of the board was unreasonable or arbitrary ... " 

THE "UNREASONABLE OR ARBITRARY" STANDARD 
BEFORE THE COMMISSION 

The Tax Equalization and Review Commission is not a court. The 
Commission was created pursuant to state law to provide for an accessible and 
affordable system of review of valuation decisions. Under such circumstances, 
applying the standard devised by the Nebraska Supreme Court to the Commission 
would be presumptuous and ill-advised. 

Therefore,. the Commission must adopt a standard applicable to cases it hears 
and decides. This standard must be in keeping with the precept that tax laws are to 
be strictly construed, and construed in the light most favorable to the taxpayer. See, 
e.g., Nebraska Annual Conference of the United Methodist Church v. Scotts Bluff County 
Board of Equalization, 243 Neb. 412, 416, 499 N.W.2d. 543, 547 (1993), and Sioux 
City and Paci.fie R.R. v. Washington County, 3 Neb. 30, 32 ( 1873). In detennining that 
standard, resort must be made to the language of the statute. The Nebraska Supreme 
Court has often held that statutory construction is a simple task. The Court has held 
"In construing a statute, it is presumed that the Legislature intended a sensible rather 
than an absurd result. .. Statutory language is to be given its plain and ordinary 
meaning ... " Metropolitan Utilities Dist. v. Twin Platte Natural Resources Dist., 250 
Neb. 442, 451, 550 N.W.2d 907, 913 (1996). 
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Therefore, the standard is that set forth in the statute. The word "arbitrary" is 
defined in the Webster's New Collegiate Dictionary (1981) as "arising from will or 
caprice; selected at random or without reason;" and "unreasonable" is defined as "not 
governed by or acting according to reason, not conformable to reason; absurd; 
exceeding the bounds of reason or moderation." Under these definitions, the 
Commission must affirm the decision of a county board of equalization unless that 
decision was determined by will or caprice or selected at random; or if the board's 
decision was not governed by reason; was absurd; or exceeded the bounds of reason 
or moderation. 

CONCLUSIONS OF LAW 

The Commission must, therefore, and hereby does conclude a matter of law 
that the decision of the Washington County Board of Equalization was arbitrary and 
unreasonable and must be reversed. 

ORDER 

IT IS, THEREFORE, ORDERED as follows: 

I. That the decision of the Washington County Board denying Taxpayers' 
protest is reversed. 

II. That the assessed value of the subject property legally described as Spring 
Valley Revised Lot 1, Block 4, an Addition to the City of Fort Calhoun, 
Washington County, Nebraska, for the ta.'<: year 1996, shall be as follows: 

Land 
Improvements 
Total 

- $ 37,940 
$149,536 
$187,476 

III. That this decision, if no appeal is filed, shall be certified within thirty days to 
the Washington County Treasurer, and the Washington County Assessor, 
pursuant to Neb. Rev. Stat. §77-1511 (Reissue 1996). 

IV. That each party is to bear its own costs in this matter. 



IT IS SO ORDERED. 

Dated this 20th day of June, 1997. 

Seal 

Mark P. Reynolds, Chairman 

O,_J-,/£~~ 
,Jfh~t L. Edwards, Commissioner 

;, 

Robe~er 
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